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THE  LAWS  OF  BUSINESS 


TEX  mxom  ASD  XTBE  OT  THIS  BOOK. 

The  title  of  this  work  indicates,  to  some  extent,  its  porpoBO 
and  character;  but,  as  they  are  in  certain  respects  pecaliar,  it 
is  thoQffbt  that  some  remartm  respecting  them  11U17  make  the  vol- 
nme  more  useful.  Many  years  ago,  after  more  than  twenty-five 
years  of  practice  at  the  bar,  I  accepted  the  office  of  Dane  Profes- 
sor in  the  Law  School  of  Harvard  Univeraty.  I  employed  what- 
ever leisure  the  duties  of  that  office  left  me,  in  preparing  a  series 
of  textbooks  on  Commercial  Law.  I  have  published  many  vol- 
umes ;  and  the  manner  in  which  they  have  been  received  by  my 
professional  brethren,  calls  for  my  most  grateful  acknowledg- 
ments. One  of  those  works  was  entitled  "The  Elements  of  Mer- 
cantile Law,"  and  was  intended  as  a  general  epitome  of  Com- 
mercial Law.  I  began  it  mainly  for  the  use  of  lawyers,  but  at 
the  same  time  hoping  that  it  might  be  so  written  as  to  be  useful 
to  others,  who  were  not  lawyers.  Before  I  had  made  mnch.prog- 
ress  in  it,  the  hope  that  one  book  could  imswer  these  two  purposes 
faded  away ;  and  I  finally  made  that  work  exclusively  for  law- 
yers. But  the  circumstance  that  many  persons  who  were  not 
lawyers,  and  did  not  intend  to  be,  have  boi^ht  my  works, — ^the 
remarks  that  have  reached  me  in  relation  to  them,  and  particu- 
larly in  reference  to  that  above  mentioned,  and  many  other  kin- 
dred facts, — have  given  additional  strength  to  a  belief  that  led 
me  to  prepare  this  volume,  for  wide  and  general  use. 

That  belief  is,  that  there  is  a  strong  and  growing  disposition, 
among  the  men  of  business  of  this  country,  to  understand  the 
laws  of  biisiness.  This  disposition,  and  the  actual  diilufflon  of 
this  knowlec^,  have  both  greatly  increased  of  late  years,  and  I 
believe  could  not  have  been  arrested ;  for  this  progress  is  one 
element  of  advancing  and  improving  civilization ;  and  I  think  it 
cannot  now  be  prevented. 
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2  PURPOSE  AND  USE  OJ-  THIS  BOOK. 

The  institutions  and  charactemtics  of  this  country  have  their 
bearing  upon  this  question.  We  have  no  sovereign  but  the  law ; 
or  rather  the  people  is  the  sovereign,  and  the  law  is  their  only 
utterance.  It  is  a  sense  of  this  that  has  here  transferred,  in  some 
d^p^  at  least,  the  loyalty  which  in  the  kingdoms  of  the  Old 
World  attaches  to  a  person,  to  the  law  itself,  using  this  word  in 
its  most  comprehensive  sense.  This  is  a  good  thing;  not  because 
the  law  is  always  wise  and  good,  but  because  it  will  more 
probably  become  wise  and  good,  if  the  whole  community  ree<^- 
nize  it  as  entitled  to  obedience,  and  therefore  entitled  to  their 
constant,  earnest,  and  vigorous  endeavors  to  cure  its  defects,  and 
bring  it  into  harmony  with  those  principles  of  truth  and  justice 
of  which  it  should  be  the  expression.  This  great  duty  rests  upon 
us  with  the  stronger  obligation  because  of  our  greater  intelligence 
and  activity  of  mind,  or  more  general  education  and  wider  ex- 
tent of  common  knowledge ;  all  which  are  none  the  less  facts,  al- 
though they  are  sometimes  used  as  mere  food  for  vanity,  or  as 
topics  for  adulation.  And  all  these  things  together  seem  to  lead 
to  the  conclusion,  that  here  and  now  proper  efforts  should  be 
made  to  supply  all  of  the  community  who  ask  for  it,  with  accurate 
and  practical  information  concerning  those  laws  which  are  of  the 
most  immediate  concern  to  them. 

So  far  as  concerns  the  whole  people,  their  wish,  if  expressed  in 
the  simplest  terms,  would  undoubtedly  be,  to  know  the  laws  which 
must  regulate  their  conduct  and  determine  their  rights.  This 
wish  admits  of  but  one  question ;  it  is.  How  far  is  this  thing 
practicable  I  for  so  far  as  it  ia,  its  propriety  and  expediency  can 
hardly  be  denied  or  doubted.  Indeed,  they  who  would  most 
strenuously  oppose  any  effort  to  teach  the  people  the  law,  would 
do  so  only  on  the  ground  that  it  is  impossible  to  givB  to  the  pub- 
lic any  knowledge  of  this  kind  which  would  be  wide  enough  and 
accurate  enough  for  use.  They  would  think  that  the  very  en- 
deavor to  learn  the  law,  by  persons  the  main  business  of  whose 
lives  must  be  of  a  very  different  kind,  would  lead  only  to  a  super- 
ficial and  erroneous  view  of  the  subject;  and  this,  under  the 
name  of  knowledge,  is  only  the  most  dangerous  ignorance. 

We  should,  however,  remember,  that  the  people  generally,  here 
and  elsewhere,  must  necessarily  know  a  certain  amount  of  law, 
for  without  this  they  cannot  live  safely  in  society.  For  example, 
men  in  business  must  know  something  of  the  most  general  laws 
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of  boaiaeM;  aa  how  to  conduct  their  sales,  how  to  make  notes, 
how  to  collect  them,  and  the  like ;  and  all  men  must  know  so 
much  of  ordinary  law  as  protects  and  defines  their  common  and 
oniveraal  righta  Moreover,  it  will  probably  be  admitted  that 
important  mistakes,  leading  to  mnch  loss  and  difficulty,  are  every 
day  made,  because  many  do  not  know  those  general  principles  or 
rules  of  law  which  some  do  know,  and  which  every  man  in  busi- 
ness might  know.  The  question,  therefore,  can  only  be,  how 
much  of  law  it  is  poeaible  and  deurable  for  men  in  bosiness  to 
learn ;  end  what  is  their  best  way  of  learning  it. 

Here  let  me  remark,  that  few  persons,  who  have  not  had  occa- 
sion to  study  and  to  teach  Commercial  Law  as  a  whole,  are  aware 
of  that  unity  and  harmony  of  its  principles,  which  make  it  in- 
deed a  system  ot  laws;  or  of  the  prevailing  simplicity  and  rea- 
sonableness of  its  rules.  An  eminent  English  lawyer  has  said, 
that  it  was  astonishing  within  how  small  a,  space  all  the  priftct- 
pUa  of  commercial  law  may  be  compacted.  It  is  eqnally  true, 
that  the  laws  of  business  are  generally  free  from  mere  techni- 
cality and  obscority ;  and  the  reason  is,  that  they  are  for  the 
most  part,  and  substantially,  nothing  more  than  the  actual  prac- 
tice of  the  business  community,  expressed  in  rules  and  maxims, 
and  inv^ed  with  the  authority  of  law. 

The  knowledge  which  a  trader  acquires  of  the  laws  of  trade 
need  not,  at  all  events,  be  superficial ;  for  a  knowlet^  of  princi- 
ples, and  an  intelligent  appreciation  of  them,  however  limited 
it  may  be,  should  not  be  regarded  as  superficial.  And  these 
limits  need  not  be  narrow.  The  extent  of  Uiis  knowledge,  and 
its  aecoracy,  thoroughness,  and  utility,  must  obviously  depend 
upon  the  books  from  which  it  is  acquired,  and  upon  the  manner 
of  using  those  books. 

Considerations  of  this  kind  led  me  to  the  belief,  that  it  was 
postible  to  make  a  book,  which  should  place  within  the  appre- 
henaitai  of  every  intelligent  trader,  and  of  every  young  man  who 
proposes  to  engage  in  any  department  of  business  (and  this  now 
means  almost  every  man  in  the  community),  at  the  cost  of  no 
more  time  than  every  one  can  conveniently  give  to  it,  a  useful 
biowledge  of  aU  the  elements,  or  general  rules  and  principles,  of 
the  liawa  of  Business. 

In  other  words,  I  thought  it  an  imdeaerved  reproach  of  our 
Laws  of  Business,  to  say  that  they  were  not  intelligible  by  all,  if 
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Stated  with  simpUcitr  and  accuni^ ;  and  an  equally  undeserved 
reproach  of  our  Men  of  BiuiDess,  to  say  that  they  could  nol: 
comprehend  laws,  wJueb  were  made  for  them,  and  were  intelli- 
gible in  themselves,  and  plainly  stated.  It  seemed  to  me,  there- 
fore, that  the  time  had  come,  in  this  country,  for  a  book  which  no 
one  has  ever  attempted  to  make  anywhere  heretofore.  This  bo<A 
shonid  contain  all  the  principles  of  all  the  branches  of  the  laws 
which  regulate  the  common  transactioDs  of  life,  stated  with  all 
the  accuracy  that  care  and  labor  could  insure  in  any  book,  and 
so  stated  that  any  man  of  good  capacity,  with  reasonable  effort, 
might  understand  all  of  them ;  and  might,  with  the  help  of  the 
Index,  find  in  the  volume  a  true  and  intolligible  answer  to  the 
questions  which  every  day  arise ;  and  might,  if  he  were  willing 
to  make  a  regular  study  of  the  whole  book  in  course,  become 
acquainted  with  the  rules,  and  the  reasons  of  the  rules,  by  which 
all  business  may  be  safely  conducted.  And  this  book  I  have 
endeavored  to  make.  I  have  compiled  it,  mainly  from  the  law- 
books I  have  already  made  for  the  profession.  If  they  are  accu- 
rate and  trustworthy,  this  is  so ;  and  I  may  be  permitted  to  say, 
that  whatever  earnest  endeavors  could  do  to  make  those  bo(^ 
trustworthy  was  done;  and  that  accumulated  testimony,' which 
I  have  no  right  to  disregard,  encourages  me  to  hope  that  I  have 
not  labored  in  this  respect  in  vain. 

I  have  made  changes  which  seemed  to  be  required  by  the  in- 
tended adaptation  of  this  book  to  all  men  and  not  to  lawyers 
only.  These  are,  first,  the  omission  of  citations  and  references 
to  reports  and  authorities ;  next,  the  addition  of  some  element- 
ary rules  and  principles  and  definitions,  which  would  not  be  nec- 
essary in  a  book  for  lawyers  only;  and  lastly,  the  use  of  common 
or  non-professional  lauguage,  the  general  omission  of  merely 
technical  words,  end  the  full  explanation  of  such  words  when 
they  are  used. 

If  there  are  those  who  are  preparing  for  a  life  of  busiuess,  or 
are  now  engaged  in  it,  who  will  study  this  volume,  in  course, — 
dwelling  on  what  seems  most  important,  and  examining  with 
care  what  seems  obscure, — I  venture  to  hope  that  they  will  find 
the  work  so  arranged,  and  the  meaning  so  expressed,  that  what 
comes  before  explains  what  follows,  and  every  part  of  it  will  be 
intelligible.  At  the  same  time,  I  have  labored  to  make  every- 
thing plain  by  itself,,  as  far  as  that  was  possible,  that  it  mig^t 
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not  disappoint  those  who,  without  reading  it  in  course,  look  into 
it  for  an  answer  to  questions  as  the;  arise.  And  for  such  per- 
sons I  have  endeavored  to  have  the  Index  of  Subjects  (at  the  end 
of  the  book)  exceedingly  fall  and  minute. 

I  have  added  a  great  variety  of  Forms.  Of  course  no  collec- 
tion of  Forms  could  be  made  lai^e  enough  to  meet  the  ex&et  facts 
of  every  case  that  can  arise.  But  it  is  possible  to  give  accurate 
Forms  of  all  sorts;  and  any  person  can  select  the  Form  jiearett 
to  his  particular  need,  and  easily  make  the  alteraticHis  which  the 
facts  of  his  case  require. 


CEAPTEB  H. 

BVBIKB8S  LAW  IS  flIKBKAL. 

All  law  ia  divided  into  what  it  called,  in  law  books,  cominon 
law  and  statute  law.  'We  have  legislatures,  and  our  fathers  had 
them;  and  a  very  large  proportion  of  the  laws  now  binding 
upon  us  were  made  by  those  legislatures  in  a  formal  and  r^fulur 
way.  All  these  are  Statutes;  and  taken  altogether,  th^^  com- 
pose the  Statute  Law.  Besides  this,  however,  there  is  another 
veiy  large  portion  of  our  law  which  was  not  enacted  by  our  legis- 
latures ;  and  it  is  called  the  Common  Law.  In  fewer  words,  all 
law  was  regularly  enacted,  or  it  was  not.  If  it  was,  it  is  statute 
law ;  if  it  was  not  so  enacted,  it  is  common  law. 

The  common  law  of  most  of  the  several  States  of  this  country 
consists,  in  the  first  place,  of  all  the  law  of  Bngland — whether 
statute  or  common  there — ^whieh  was  in  force  in  that  State  at 
the  time  of  our  independence,  and  rec<%nized  by  our  courts,  and 
which  has  not  since  been  repealed  or  disused.  And  next,  of  all 
those  universal  usages,  and  ail  those  inferences  from,  or  appli- 
cations of,  established  law,  which  courts  in  this  country  have 
recognized  as  having  among  us  the  force  of  law.  For  this  com- 
mon law  there  is  no  authority  excepting  the  decisions  of  the 
courts ;  and  we  have  no  certain  means  of  knowit^  what  is  or  is 
not  a  part  of  the  common  law,  excepting  by  looking  for  it  in 
those  decisions.     Hence  the  value  and  importance  of  the  reported 
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decisions,  which  are  published  by  official  reporters  in  all  of  oar 
States.  In  Louisiana,  however,  the  law  is  based  on  the  French 
law  in  force  when  this  State  was  a  French  colony,  and  which  is 
largely  derived  from  the  Boman  or  Civil  Law.  And  in  the  Phil- 
ippines and  Porto'Rico  the  Spanish  law — also  derived  from  the 
Civil  Law — still  prevails  to  a  very  considerable  extent. 

A  very  important  part  of  the  eominon  law,  especially  to  all 
men  in  business,  is  what  is  called,  by  an  ancient  phrase,  the  Law- 
Merchant.  By  this  is  meant  the  law  of  merchants;  or,  moro 
accurately,  the  law  of  mercantile  transactions ;  and  by  this  again 
is  meant  all  that  branch  of  the  law,  and  all  those  principles  and 
rules,  which  govern  mercantile  transactions  of  any  kind.  This 
great  department  of  the  law  derives  its  force  in  part  from  statu- 
tOTy  enactments,  but  in  far  greater  part  from  the  well-established 
\isages  of  merchants,  which  have  been  adopted,  sanctioned,  and 
confirmed  by  the  courts.  For  example,  a  large  proportion  of  the 
law  of  factors  and  brokers,  most  of  that  of  shipping  and  of  insur- 
ance, and  nearly  all  the  peculiar  rules  applicable  to  negotiable 
paper  (or  promissory  notes  and  bills  of  exchange  payable  to 
order),  belong  distinctly  to  the  Law-Merchant. 

The  courts  of  this  country  have  always  acknowledged  that  a 
custom  of  merchants,  if  it  were  proved  to  be  so  nearly  universal 
and  so  long  established  that  it  must  be  considered  that  all  mer- 
chants know  it  and  make  their  bargains  with  reference  to  it,  con- 
stituteB  a  part  of  the  law-merchant.  And  the  law-merchant  is 
itself  a  part  of  the  common  law,  and  therefore  has  the  whole 
obligatory  force  of  law.  This  would  not  be  true,  if  the  custom 
was  one  which  violated  statute  law,  or  the  obvious  principles  of 
public  policy  or  common  honesty.  But  we  may  suppose  that  no 
custom  of  this  kind  would  ever  be  so  generally  adopted  and  estab- 
lished as  to  come  before  the  courts  with  any  claim  for  recognition 
as  law. 

A  great  deal  of  the  language  of  every  art  or  science  or  pro- 
fession is  technical  (indeed,  technical  means  belonging  to  some 
ari),  and  is  peculiar  to  it,  and  may  not  be  understood  by  those 
who  do  not  pursue  the  business  to  which  it  belongs.  This  is  as 
true  of  law  as  of  everything  else.  In  this  work,  however,  I  have 
avoided  as  far  as  possible  mere  law-words;  and  when  I  have 
used  them  have  explained  them  at  the  time.  There  are  some, 
however,  which  cannot  be  dropped:    they  express  exactly  what 
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U.meant,  and  we  cannot  express  it  without  them,  onlefls  by  long 
and  awkward  sentences.  A  good  instance  of  this  is  in  those 
words  which  enA  in  er  (or  or)  and  in  ee.  As  for  example,  pronii> 
sor  and  promiBee,  vendor  and  vendee,  indorser  and  indorsee. 
These  terminaticois  are  derived  from  the  Norman-French,  which 
was,  for  a  long  time,  the  language  of  the  courts  and  of  the  taw 
in  England.  And  it  might  seem  that  we  had  just  as  good  termina- 
tions in  England,  in  er  and  ed,  which  mean  the  same  thing.  Bat 
it  is  not  BO.  Originally  they  meant  the  same  thing,  but  they  do 
not  now ;  for  both  er  and  ee  are  applied  in  law  to  persons,  and 
ed  to  things ;  bo  that  we  want  all  three  terminations.  For  ex- 
ample, indorser  means  the  man  who  indorses;  indorsee  means 
the  man  to  whom  the  indorsement  is  made ;  but  the  note  itself 
we  say  in  indorsed.  So  vendor  means  the  man  who  sells,  vendee 
means  the  man  to  whom  something  is  sold,  and  the  thing  sold  is 
vended.  And  the  promisor  makes  the  promise,  the  promisee  re- 
ceives it,  and  the  thing  to  be  done  is  promised.  We  have  re- 
tained not  only  this  phraseology,  but  some  other  words  or 
phrases,  of  which  similar  things  m^ht  be  said. 


CSAPTES  m. 
nrvAim,  os  KnroKg. 


Qbnbiullt,  all  persons  may  bind  themiselvea  by  contracts. 
But  some  are  incapacitated.  The  incapacity  may  arise  from 
many  causes ;  as  from  insanity ;  or  from  being  under  guardian- 
ship; or  from  alienage  in  time  of  war;  or  from  infancy;  or 
from  marriage. 

All  persons  are  infants,  in  law,  until  the  age  of  twenty-one. 
But  in  many  of  the  States,  women  are  considered  of  full  age  at 
eighteen,  for  8i»ne  purposes. 

The  rule  of  law  is,  that  a  person  becomes  of  age  at  the  begin- 
ning of  the  d^  before  his  twenty-Srst  birthday.    Thia  rule  op- 
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poees  the  common  notion,  and  it  rests  on  no  v«ry  good  reason,  li^ut 
on  ancient  aathority  and  constant  r^)etition.  The  reason  as- 
signed is,  that  the  law  takes  no  notice  of  parts  of  a  day.  The 
effect  of  the  role  is,  that  a  person  born  on  the  9th  of  May  in  the 
year  1888,  becomes  of  age  at  the  b^inning  of  the  8th  of  May, 
1909,  and  may  tdgn  a  note,  or  do  any  thing,  with  the  fnll  power 
of  a  persfKi  of  age,  on  any  hour  of  that  day. 

The  contract  of  an  infant  (if  not  for  necessaries)  is  voidable, 
bat  not  void.  That  is,  he  may  disavow  it,  and  so  annul  it,  either 
before  his  majority,  or  within  a  reasonable  time  after  it.  As  he 
may  avoid  it,  so  he  may  ratify  and  confirm  it.  He  may  do  this 
by  word  only.  But  mere  acknowledgment  that  the  debt  exists 
is  not  enough.  It  must  be  subgtimtially,  if  not  in  form,  a.  new 
promise.  In  England,  and  a  few  of  our  States,  it  is  provided  by 
statute,  that  this  confirmation  can  only  be  by  a  new  promise  in 
writing,  signed  by  the  promisor.  The  rule  seems  to  be  useful, 
and  we  think  it  will  be  more  widely  adopted. 

It  must  be  a  promise  by  the  party,  after  full  age,  to  pay  the 
debt ;  or  such  a  recognition  of  the  debt  as  may  fairly  be  under- 
stood by  the  creditor  as  expressive  of  the  intention  to  pay  it ;  for 
this  wonld  be  a  promise  by  implication.  There  are  no  particular 
words  or  phrases  which  the  law  requires  or  favors  as  a  confirma- 
tion. No  ratification  or  confirmation  can  be  used  in  any  action 
which  was  brought  before  the  ratification  was  made.  It  must 
also  be  made  voluntarily,  and  with  the  purpose  of  assuming  a 
liability  from  which  he  knows  that  the  law  has  discharged  him. 
And  if  it  be  a  conditional  promise,  the  party  who  would  enforce 
it  must  prove  the  condition  to  be  fulfilled.  Thus,  if  the  plaintiEF 
relies  on  a  new  promise,  and  asserts  and  proves  that  the  defend- 
ant said,  after  full  age,  "I  will  pay  wh«i  I  am  able,"  he  most 
also  prove  that  the  defendant  was  able  to  pay  when  the  action 
was  brou^t. 

If  an  infant's  contract  is  not  avoided,  it  remains  in  force. 
And  it  may  be  confirmed  without  words;  and  the  question  some- 
times occurs,  whether  confirmation  by  mere  sil^ce,  after  a  per- 
son arrives  at  full  age,  prevents  him  from  avoiding  hia  contract 
made  during  his  infancy.  As  a  general  rule,  mere  silence,  or  the 
absence  of, disaffirmance,  is  not  a  confirmation;  because  it  is  time 
-  to  disafBrm  the  contract  when  its  enforcement  is  sought. 
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But  U  an  infant  buys  property,  any  uneqaivocal  set  of  ovner- 
Bhip  after  majority — aa  selling  it,  for  example — ^ia  a  confirmation 
of  the  porchaae.  And,  generally,  a  nlent  eontinned  poaaeaaion 
and  uae  of  the  thing  obtained  by  the  contract  is  evidence  of  a 
confirmation ;  therefore,  if  an  infant  bnya  a  horae,  and  gives  hia 
note  for  it,  and  after  he  ia  of  age  the  seller  puta  the  note  in 
sait,  the  buyer  may  return  the  horae  and  refuse  to  pay  the  note ; 
but  if  he  keepa  the  horse,  this  is  considered  evidence  of  a  con- 
firmation of  the  note.  The  evidence  of  confirmation  is  much 
stronger  if  there  be  a  refusal  to  re-deliver  the  thing  vhen  it  can 
be  re-delivered ;  and  is  generally  conclusive,  when  the  conduct 
of  the  party  must  either  be  construed  as  a  confirmation,  or,  if 
not  so  construed,  must  he  regarded  as  fraudulenf,  or  wrongful. 
Thus,  TThere  an  infant  purchased  a  potash-kettle,  and  gave  his 
promiaaory  note  for  the  price,  it  being  agreed  by  the  parties  that 
he  might  try  the  kettle,  and  return  it  if  it  did  not  suit  him ;  and 
the  vendor,  after  the  infant  became  of  age,  requested  him  to 
return  the  kettle  if  he  did  not  intend  to  keep  it ;  but  he  retained 
and  used  it  a  month  or  tvro  afterwards.  The  court  held  that 
this  was  a  aufBcient  ratification  of  the  contract,  and  that  an  action 
might  be  sustained  on  the  note. 

The  great  exceptiwL  to  the  rule  that  an  infant 's  contracts  ore 
voidable,  is  when  the  promise  or  contract  is  for  necessaries.  The 
role  itself  ia  for  the  benefit  and  protection  of  the  infant,  and  the 
same  reason  causes  the  exception ;  for  it  cannot  be  for  the  bene- 
fit of  the  infant  that  he  should  be  imable  to  purchase  food,  rai- 
moit,  and  shelter,  on  a  credit,  if  he  has  no  funds.  The  same  rea- 
aoa,  however,  enloiges  this  exception,  until  it  covers  not  only 
strict  neeessaries,  or  those  without  which  the  infant  might  perish, 
or  would  certainly  be  imcomfortable,  but  all  those  things  which 
are  certainly  appropriate  to  his  person,  statiim,  and  means. 

There  ia  no  exact  dividing  line  which  could  make  this  defini- 
tion precise.  But  it  is  settled  that  mercantile  contracts,  as  of 
partoerahip,  pnrchase  and  sale  of  merchandise,  signing  notes  and 
bilb,  are  not  necessaries,  and  that  all  such  contracts  are  voidable 
1^  the  infant.  So,  if  he  gives  his  note  even  for  necesBariea,  he 
is  not  bound  by  it;  but  may  defend  againat  it  on  the  ground 
that  it  was  for  more  than  their  true  value ;  and  the  jury  will  be 
inatmeted  to  give  against  him  only  a  verdict  for  so  much  as  the 
necessaries  were  worth. 
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If  he  borrows  money,  to  be  expended  in  the  purchase  of 
neoessarieB,  and  gives  his  note,  the  debt,  or  the  note,  has  been 
held,  at  law,  voidable  by  the  infant.  But  our  courts  would  now 
hold  on  infant  liable  for  aueh  a  debt ;  and  it  is  well  settled  that 
an  infant  is  liable  for  money  paid  at  his  request  for  neeessaries 
for  him ;  and  if  be  give  a  note  for  necessaries  with  a  surety  who 
pays  it,  the  surety  may  recover  against  the  infant. 

If  an  infant  avoid  a  contract,  he  can  take  no  benefit  from  it; 
thus,  if  he  contracts  to  sell,  and  refuses  to  deliver,  he  cannot  de- 
mand the  price ;  or  if  he  contracts  to  biiy,  and  refuses  the  price, 
he  cannot  demand  the  thing  sold. 

An  infant  is  iBS  liable  for  torts  ( by  which  the  law  means  wrongt 
or  offences)  as  an  adult;  but  it  has  been  held  that  if  he  frandU'- 
lently  represented  himself  aa  of  age,  when  he  was  not  and  so 
made  a  ctmtraot  which  he  afterwards  sought  to  avoid  he  could 
not  only  avoid  the  contract  but  was  not  answerable  for  the  fraud, 
it  being  a  part  of  the  same  transaction.  But  if  be  disaffirms  a 
sale,  for  which  be  has  received  the  money,  he  must  return  the 
money,  if  he  still  lias  it ;  because  keeping  it  would  be  a  wrong, 
or  a  eonfirmatiou  of  the  sale.  So  if  after  his  majority  he  de- 
stroys or  puts  out  of  his  hands  a  thing  bought  while  an  infant, 
he  cannot  now  demand  his  money  back,  as  be  might  have  done  on 
tendering  the  thing  bought ;  for  by  his  disposal  of  it  he  haa  acted 
as  owner,  and  confirmed  the  sale. 

In  general,  if  an  infant  avoids  a  contract  on  which  he  has  ad- 
vanced money,  and  it  appears  that  he  has  received  from  the  other 
party  an  adequate  consideration  for  the  money  so  advanced, 
which  he  cannot,  or  will  not  restore,  he  cannot  recover  back  the 
money  which  he  advanced. ,  But  if  an  infant  haa  engaged  to 
labor  for  a  certain  period,  and,  after  some  part  of  the  work  is 
performed,  rescinds  the  contract,  he  can  recover  for  the  work  he 
has  done,  as  much  as  that  work  was  worth. 

The  contract  of  an  infant  is  voidable  only  by  him,  or  by  those 
having  a  right  to  act  for  him,  and  not  by  the  other  party.  The 
election  to  avoid  or  confirm  belongs  to  the  infant  alone;  and  his 
having  this  right  does  not  affect  the  obligation  of  the  other  party, 
Thereforci  cme  who  gives  a  note  to  an  infant,  or  makes  any  other 
mercantile  contract  with  him,  must  abide  by  it,  unless  the  infant 
annuls  it,  which  he  can  do  if  he  chooses  to. 
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But  if  the  note  were  ^ven  or  the  contract  made  by  a  fraud 
<Hi  the  part  of  the  infant,  the  injured  party  has  the  same  right 
of  defending  against  it  on  thia  ground  as  if  the  fraudulent  party 
were  not  an  infant.  And  it  is  a  universal  rule  of  the  law,  that 
no  contract  which  is  tainted  with  fraud  is  valid  against  an  inno- 
cent party ;  therefore,  a  wilfully  false  representation  of  the  in- 
fant that  he  has  reached  his  majority  would  be  a  fraod,  and 
would  enable  the  party  dealing  with  him  to  set  the  contract  aside. 

A  father  is  bound  to  supply  an  infant  child  with  necessaries ; 
and,  if  he  does  not,  is  liable  for  their  value  to  any  person  who 
supplies  them.  And  for  these,  as  we  have  seen,  the  child  him* 
self  is  also  liable. 

Although  in  most  of  onr  States  the  law  does  not  require  that 
the  confirmation  or  new  promise  of  an  adult,  of  a  promise  which 
he  may  avoid  because  it  was  made  by  him  when  an  infant,  must 
be  in  writii^,  it  would  always  and  everywhere  be  better  and  safer 
to  have  this  new  promise  in  writing.  It  should  be  in  substantially 
this  form; 

I,  Henry  Thompson,  haring  promised  Nathan  Otmu,  to  {Itcre  deteribe  the 
pTomiMe,  vthetXer  by  a  note,  or  verbally,  for  good*  frONtfM,  or  the  tike  hriefiy, 
but  to  Hull  there  may  be  no'inietake  about  it)  and  at  the  time  of  making  that 
proniBe  I  ma  a  minor,  within  the  age  of  twenty-onfl  jMie,  now,  In  eonaider- 
ation  of  said  promiae,  t  do  hereby  eonfirm  and  acknowledge  the  same,  and 
promiae  a  foil  perfonnance  and  execution  thereof.  Henkt  Thoupson. 

It  would  often  be  easier,  if  both  parties  assented,  simply  to 
give  a  new  note  for  the  amount  due.  But  it  might,  in  many  cases, 
be  better  that  the  new  promise  diould  tell  the  story  of  the  old 
prtHDise  for  which  it  is  given. 


CHATTER  ZV. 

XAKSiED  woxnr. 


By  the  original  common  law  of  England  and  of  this  country,  a 
married  woman  is  wholly  incapable  of  entering  into  mercantile 
contracts  on  her  own  account.  By  the  fact  of  marriage,  her  hus- 
band becomes  possessed  of  all  her  real  estate  during  her  life,  and 
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if  a  liTiner  cliild  be  bom  of  the  mamage,  he  has  her  real  estate 
daring  his  own  life,  if  he  survive  her.  This  life-right  in  her  real 
estate  is  called,  in  law,  his  tenancy  by  the  curteay. 

All  the  personal  property  which  she  has  in  actual  possession 
becomes  by  common  law,  absolutely  his,  aa  entirely  as  if  she  had 
nude  a  transfer  of  it  to  him.  Bat  by  property  in  possession  the 
taw  means  only  her  goods  and  chattels ;  or  things  which  can  be 
handled ;  and  which  actually  are  in  her  hands,  or  under  her  di- 
rect and  immediate  control.  If  she  have  notes  of  band,  money 
due  her,  or  shares  in  Tarions  stocks,  these  are  not  considered  as 
thii^a  in  possession,  bat  as  things  in  action. 

Things  in  possession  are  those  things  which  one  hss  now  in  his 
hands,  and  things  in  action  (called  in  law  ckoses  in  action), 
those  which  are  so  called  because  he  who  owns  them  cannot  get 
possession  of  them  without  an  action,  if  other  persons  choose  to 
resist  him.  All  debts,  and  evidences  of  debt,  as  bonds,  notes,  and 
all  shares  in  stocks,  whether  national  or  State,  or  of  incorporated 
companies  or  other  companies,  are  things  in  action.  But  bank- 
bills  are  usually  regarded  as  money,  and  therefore  as  things  in 
possession.  The  common  law  makes  a  wide  difference  between 
things  in  possession  and  things  in  action  in  many  respects. 

The  common  law  of  husband  and  wife'  as  to  things  in  action 
is  this.  The  husband  may,  if  he  pleases,  reduce  them  to  his  pos- 
session, and  so  make  them  absolutely  his  own.  In  general,  he  does 
this  by  any  act  which  is  distinctly  an  act  of  ownership ;  as  if  he 
demands  and  collects  the  debts  due  to  her,  or  indorses  her  notes — 
which  he  can  do  in  his  own  name — and  sells  them,  or  has  the 
stock  transferred  to  hia  own  name,  or,  in  general  makes  any  final 
and  effectual  disposition  of  these  things  in  action.  Then  they 
have  become  absolutely  hia  own. 

If,  however,  he  does  not  reduce  them  to  possession,  and  dies, 
and  she  survives  him,  her  whole  right  and  property  revive  at  bis 
death,  without  any  interest  whatever  in  his  representatives.  And 
even  if  he  disposes  of  them  by  will,  this  is  ineffectual,  unless  he 
had  reduced  them  into  hia  possession  while  he  lived. 

On  the  other  hand,  the  husband  is  liable,  by  the  common  taw, 
with  her,  for  all  the  debts  for  which  his  wife  was  liable  when  he 
married  her. 

Snch,  we  have  said,  is  the  common  law  of  Gi^^land  and  of  this 
country.    We  have  stated  it,  because  it  is  the  origin  and  common 
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foondatioQ  of  the  law  eTerywbere.  Bat  it  is  not  just  or  right,  and 
has  been  qualified  by  statute  in  all  oar  States. 

In  nearly  all.'if  not  all,  of  the  States  a  woman's  property  re- 
mains her  separate  pnvperty  after  marriage,  gnbjeet  to  her  ex- 
clasive  management  and  control,  and  not  liable  for  her  hosband's 
debts.  In  most  of  the  States  all  restrictionB  npon  her  power  to 
enter  into  ciHitracts  in  relation  to  her  property  have  been  re- 
moved, and  she  may  make  contracts,  dispose  of  her  property,  and 
sue  and  be  soed  in  the  same  manner  and  to  the  same  extent  as 
though  she  were  unmarried.  In  several  of  the  Stat«  a  system  of 
' '  community ' '  properiiy  deri^sd  from  the  Civil  Law  prevails,  that 
is,  all  property  acquired  by  either  husband  or  wife  after  mar- 
riage, except  that  acquired  by  gift,  bequest  or  descent  is  eommim 
property,  belonging  to  the  two  jointly.  It  is  usually  subject  to 
the  mani^ement  and  control  of  the  hnsband  during  their  joint 
lives,  and  on  the  decease  of  either  is  disposed  of  in  accordance 
with  special  statutory  provisions. 

By  the  common  law  a  widow  is  entitled  to  dower,  that  Ib,  to 
the  use  and  occupation  during  her  life  of  one-third  of  the  lands 
owned  by  the  husband  at  any  time  during  the  existence  of  the 
marriage  relation  between  them ;  and,  on  the  other  hand  a  hus- 
band, <Hi  the  death  of  his  wife  is  entitled  to  an  estate  by  the 
curteQ' — that  is,  the  right  of  use  and  occupation  of  all  her  lands 
during  his  life,  provided  a  chUd  has  been  bom  of  the  marri^e 
between  them.  These  commm  law  rights  of  dower  and  curtei^ 
have  been  abolished,  or  greatly  modified,  in  many  of  the  States, 
and  other  statutory  provisions  substituted  for  them. 

In  nearly  all  the  States  a  married  woman  conveys  her  own  real 
estate,  and  releases  dower  by  joining  in  a  deed  with  her  husband ; 
but  she  is  not  generally  bound  by  covenants  therein,  and,  in 
many,  must  be  separately  examined.  In  most,  she  has  a  certain 
time,  after  removal  of  the  disability  of  coverture,  to  assert  her 
different  rights,  otherwise  barred.  Generally,  devises  or  ctoivey- 
ances  to  hnsband  and  wife  create  a  joint-tenancy,  unless  the 
terms  of  the  devise  or  conveyance  are  expressly  otherwise ;  that 
is  to  say,  they  have  a  joint  interest  in  the  property  while  both  are 
living,  and  on  the  death  of  either  the  title  to  the  whole  passes  to 
the  sarvivor. 

The  wife  may  everywhere,  even  by  common  law,  be  the  agent 
of  the  husband,  and  transact  his  business  for  him,  making,  ac- 
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cepting,  or  indorsing  bills  or  notea,  pnrcliasing  goods,  rendering 
bills,  collecting  money  and  receipting  for  it,  and  in  general  enter- 
ing into  any  contract  so  as  to  bind  him,  if  she  has  his  authority 
to  do  80,  And  wbile  they  continue  to  live  together,  the  law  con- 
siders the  wife  as  clothed  with  authority  by  the  husband  to  buy 
for  him  and  his  family  all  things  necessary  in  kind  and  quantity 
for  the  proper  support  of  his  family;  and  for  such  purchases 
made  by  her,  he  ia  liable. 

The  husband  is  responsible  for  necessaries  supplied  to  his  wife, 
if  he  does  not  supply  them  himself.  And  he  continues  so  liable 
if  he  tarns  her  out  of  his  house,  or  otherwise  separates  himself 
from  her,  without  good  cause.  But  he  is  not  so  liable  if  she  de- 
serts him  (unless  on  extreme  provocation),  or  if  he  turns  her 
away  for  good  cause. 

If  she  leaves  him  because  he  treats  her  so  ill  that  she  has  good 
right  to  go  from  him  and  his  house,  this  is  the  same  thing  as 
turning  her  away ;  and  she  carries  with  her  his  credit  for  all 
necessaries  supplied  to  her.  But  what  the  misconduct  must  be 
to  give  this  right,  is  uncertain.  Some  English  cases  are  very 
severe  on  this  point.  In  America  the  law  undoubtedly  is,  that 
the  wife  is  not  obliged  to  stay  and  endure  cruelty  or  indecency. 

It  may  be  added,  that  if  a  man  lives  with  a  woman  as  his  wife, 
and  represents  her  to  be  so,  he  is  liable  for  necessaries  supplied 
to  her,  and  for  her  contracts,  in  the  same  way  as  if  she  were  his 
wife;  and  this  even  to  one  who  knows  that  she  is  not  his  wife. 

The  statutes  of  which  we  give  an  alwtract  hereafter  are  in- 
tended to  secure  to  a  married  woman  all  her  rights.  But  in  alt 
parts  of  this  country,  women  about  to  marry — or  their  friends 
for  them— of  ten  wish  to  secure  to  them  certain  powers  and  rights, 
and  to  limit  these  in  certain  ways,  or  to  make  sure  that  their 
property  is  in  safe  and  skilful  hands.  This  can  only  be  done  by 
conveying  and  transferring  the  property  to  TrustbeS;  that  is, 
to  certain  persons  to  hold  the  same  in  trust.  This  is  done  by  a 
legal  instrument,  which  is  almost  always  an  Indenture;  by  which 
is  meant  an  instrument  nnder  seal  between  two  or  more  parties. 
This  instrument  must  act  forth  precisely,  and  with  legal  accuracy, 
just  what  the  trust  is;  that  ia  to  say,  just  whatthe  trustees,  or 
the  woman,  or  her  husband  may  do,  and  just  what  they  »ims(  do, 
This  ia  one  of  those  instruments  which  require  peculiar  care  and 
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exactness,  and  its  preparation  should  always  be  entrusted  to  a 
skilful  lawyer. 

I  give  here  an  Abstract  of  the  law  of  husband  and  wife,  as  it 
stands  in  the  Statutes  of  the  several  States  and  Temttffies, 

For  statute  provisions  respecting  homesteads,  see  the  Abstract 
of  Laira  relating  to  the  Collection  of  Debts. 


All  property  of  wife  acquired  before  or  after  manioge  is  her  Mparmte 
property  and  not  liable  for  debts  of  huRband,  Her  earninga  and  any  dam- 
ages recovered  for  injury  to  person  or  property  are  her  separate  estate.  She 
ramaioB  solely  liable  for  torts  committed  before  marriage.  Husband  is  not 
liable  for  nif e  's  contracts  after  marriage,  or  for  her  torts,  unless  he  partici- 
pates. She  has  full  capacity  to  contract  as  if  sole.  She  miut  sue  and  be 
Bued  alone  on  all  her  contracts  and  torts.  Husband  must  join  in  sale  of  her 
lands,  unless  he  has  abandoned  her,  is  iueane,  a  non-resident,  or.  imprisoned 
under  two  years*  aentence.  She  cannot  become  surety  for  her  husband. 
Husband  and  wife  may  contract  directly  with  each  other,  subject  to  rules  of 
law  as  to  persons  in  conf  dential  relations.  She  may  carry  on  business  in  her 
own  name  on  iUing  in  tlie  probate  court  written  coDsent  of  her  husband.  A 
widow  haTing  no  separate  estate  is  entitled  to  dower  of  one-third  of  hus- 
band  'a  lands  if  issue  or  estate  insolvent,  and  if  no  issue  and  estate  ia  solvent, 
one-half.  If  slie  has  a  separate  estate  equal  to  the  interest  hbe  would  other- 
wise take  as  dower,  she  shall  not  be  entitled  to  such  interest,  or  If  ber  sepa- 
rate estate  is  less  than  lueh  interest,  she  shall  be  entitled  to  enough  to  equal- 
ise her  separate  estate  and  Boch  interest  Uariled  Women  over  eighteen 
have  the  same  rights  as  though  of  full  age. 

ALASKA. 
All  property  of  the  wife  acquired  Iwfore  or  after  marriage  is  her  separate 
proper^  and  is  not  liable  for  the  husband's  debts.  Site  can  manage  and 
dispose  of  the  same  by  will  as  freely  as  if  unmarried.  She  may  recover 
damages  without  the  husband  being  joined  as  pUntilt  in  tbs  action,  and 
he  is  not  liable  for  her  torts.  Blie  can  contract  as  freely  as  if  unmarried. 
The  wife  may  record  a  list  of  her  separate  property,  which  will  be  prima 
/oeta  evidence  of  her  separate  ownership,  while  property  not  w  registered 
will  be  deemed  prima  facie  to  belong  to  the  hnslwnd.  Conveyances  and 
transfers  may  be  made  between  busliaud  and  wife,  and  Uena  created,  and 
either  may  be  tlie  attorney  of  the  other.  A  woman  iMcomea  of  age  at 
twenty-ene,  or  upon  being  lawfully  married. 

ABIZONA 

All  property  of  the  wife  owned  by  her  before  marriage,  or  afterwards  ac- 
quired by  gift,  devise,  bequest,  or  descent,  ia  her  separate  property,  and  is 
not  liable  for  debts  of  the  husband.  All  property  acquired  by  either  hus- 
band or  wife  after  marriage,  except  by  gift,  devise,  beque^,  or  descent,  is 
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fho  toatmoa  property  of  botli,  and  daring  corerture  ean  be  ^po«ed  of  by 
him  011I7,  but  ahe  must  join  in  all  deeda  and  mortgagee  of  leal  estate.  She 
maj  aoQ  and  be  sued,  in  reference  to  her  separate  propert;,  as  though  nn- 
msrried,  uid  maj  carry  on  buainesa  in  her  own  name  bj  complTing  with  cer- 
tain atatutory  prorigions.  If  of  the  age  of  eighteen  yeara  or  over,  ohe  ahall 
have  the  idle  and  ezetuaive  control  of  her  aeparate  property,  and  may  mU 
and  convey  her  lands  without  being  joined  by  the  hnaban<].  Dower  and 
enrteey  are  abolished  and  the  rigbta  of  the  survivor  are  isolated  by  statnte. 

ABKAJTSAS. 

In  ASXAKSAS,  a  married  woman  may  be  aused  in  her  own  right  of  any 
property  not  coming  from  her  hasbaud.  She  cannot  be  executrix.  Her  real 
and  personal  property  are  her  sole  property,  and  are  not  Uable  for  her  hus- 
band's debts,  but  may  be  controlled  by  her,  sod  she  may  eue  or  be  sued  on 
account  thereof,  as  if  unmarried.  The  filing  of  a  schedule  of  such  separate 
property  in  the  office  of  the  recorder  of  the  county  where  she  lives,  is  prima 
/one  evidence  of  her  title.  May  mahoawill;  may  insure  her  husband's  life 
for  her  own  benefit;  may  manage  and  carry  on  business  with  her  separate 
estate;  and  her  contracts  in  respect  thereto  are  not  binding  on  her  husband. 
A  widow  is  entitled  to  dower  of  one-third  of  all  lands  in  which  the  husband 
had  an  estate  of  inheritance  during  marriage,  not  released  by  her,  and  one- 
third  of  the  personal  property.  If  no  children,  she  takes  one-half  of  each 
as  against  the  heirs,  and  against  creditors  one-third,  if  the  estate  is  newly 
acquired,  but  if  it  is  ancestral,  she  will  take  only  a  life  interest  in  one-third 
of  the  real  proper^. 

CALIFORNIA. 

A  married  women  may  hold,  convey,  and  devise  real  and  personal  estate. 
Either  husband  or  wife  may  enter  into  any  engagement  or  transaction  with 
each  other  or  with  any  other  person  respecting  property,  which  either  might, 
It  unmarried,  subject  in  transactions  between  themselves  to  the  general  rales 
which  control  the  actions  of  persons  occupying  confldeutjal  relations  to  each 
other.  They  cannot  by  contract  with  each  other  atter  their  legal  relations 
exeqit  as  to  property,  and  except  that  they  may  agree  to  an  immediate 
separation  and  make  provision  for  their  support  and  that  of  children  during 
separation.  All  property  owned  before  marriage,  or  subsequently  acquired 
by  gift,  bequest,  devise,  or  descent,  by  either  husband  or  wife,  with  the  rents, 
isBuea  and  profits  thereof,  is  his  or  her  separate  property.  All  other  prop- 
erty acquired  after  marriage  by  either  husband  or  wife,  or  both,  is  eom- 
monity  property.  The  wife  may,  withont  the  consent  of  her  husbandj  convey 
her  separate  property  or  dispose  of  the  nme  by  will.  Neither  the  separate 
property  nor  the  earnings  of  the  wife  are  liable  for  the  debts  of  the  husband, 
but  her  separate  property  is  liable  for  her  own  debts  contracted  before  or 
after  marriage.  The  separate  property  of  the  husband  is  not  liable  for  the 
debts  of  the  wife  contracted  before  marriage.  The  earnings  and  accumola- 
ttoni  of  the  wife  and  of  her  minor  children  living  with  her  or  In  her  custody, 
while  she  is  living  separate  from  her  husband,  are  her  separate  property. 
The  husband  has  the  management  and  control  of  the  community  property. 
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with  the  Uko  tbaolnt«  power  of  dispowtion  of  the  penoiial  property  (other 
thta  tertwiMBtary)  *■  he  hu  of  his  aepanite  estate,  bat  he  canoot  make  a 
gift  of  it,  or  di^MM  of  it  without  valuAble  conuUeration,  or  sell  or  enGmnber 
tho  hotudkold  fnmiture  or  family  clothing,  without  written  eonaent  of  hia 
wifo.  She  mtut  join  with  him  in  the  eiecntion  of  anj  deed,  mortgage  Or 
1mm  for  mors  than  one  year  of  the  eommunitj  real  estate,  and  of  anj  con- 
TCTUiee  of  homeotead.  Umband  can  convey  property  directly  to  the  wife. 
The  cominanity  property  is  not  liable  for  the  contracts  of  the  wife  made 
after  marriage  nnlen  secnred  by  pledge  or  mortgage  thereof  exeeoted  by  the 
hooband.  Dower  and  cnrteey  are  aboliahed.  On  the  death  of  the  wife  the 
entire  conunnnity  property,  withoot  administration,  belongs  to  the  turviving 
hnsband,  except  nich  portion  as  may  have  been  Mt  apart  to  her  by  judicial 
deeree  for  her  Bnpport.  On  the  death  of  the  hosband  one-half  of  the  eom- 
moaity  property  goes  to  the  Barviving  wife,  and  the  other  half  is  subject  to 
the  testamentary  disposition  of  the  hnsband,  and  in  the  absence  of  such  dis- 
position goes  to  his  deacendanti,  or  if  there  be  no  descendants  is  divided  ia 
the  same  manner  as  the  separate  property  of  the  husband,  the  whole  com* 
mnnity  proporty  being  subject  to  his  debts,  the  family  allowance,  and  charges 
and  ezpenoea  of  administration.  Contracts  for  marriage  settlements  most 
he  in  writing,  exeented  and  acknowledged  in  like  manner  as  deeds  of  land, 
and  recorded  in  every  county  in  which  there  is  laud  affected  thereby.  In 
ease  of  divorce  on  the  ground  of  adnltary  or  extreme  cruelty  the  comronnity 
property  (except  the  homestead)  is  divided  In  snch  manner  as  the  court  may 
deem  jnlt.  In  other  cases  it  is  equally  dividedL  A  married  woman  may, 
npon  obtaining  leave  of  conrt,  transact  business  as  a  feme  tole.  Women  ar- 
rive at  m^ority  at  the  age  of  el^teen  years. 

COLORADO. 
An  propel  ly  coming  to  the  wife  before  or  after  marriage,  except  from  her 
hnAand,  remains  her  sole  and  sepamte  property.  She  may  bargain  and  sdl, 
and  enter  into  any  contract  in  regard  to  the  same  as  if  she  were  sole.  Bhe 
may  sue  or  be  sued  in  regard  to  her  property,  person,  or  reputation,  the  same 
as  if  sole;  may  make  a  will,  but  she  cannot  beqneath  away  from  her  bnaband 
more  than  one-half  her  property,  without  hii  consent  in  writing.  She  may 
carry  on  boeineBS  on  her  own  account,  and  her  earnings  are  her  separate  prop- 
erty. The  hnsband  is  liable  for  the  debts  of  his  wife  contracted  before  mar- 
riage to  the  extent  of  the  property  he  may  receive  through  her,  but  no  fur- 
ther; and  the  wife  m^y  contract  debts,  sign  bonds,  bills,  and  notes,  and  sue 
and  be  sued  in  r^ard  to  the  same  as  if  she  were  sole.  Dowar  is  abolished. 
For  educational  and  ttaaitj  expenses  hnsband  and  wife  are  jointly  and  sev- 
erally liable.    Women  are  of  age  at  eighteen. 

CONNECTICUT. 

HtMband  married  before  April  20,  1ST7,  has  a  right  to  use  of  wife's  real 
estate  daring  her  life  and  an  estate  by  the  curtesy  after  her  death.  All  real 
estate  conveyed  to  a  married  woman,  in  coosideration  of  property  acquired  by 
her  personal  services  during  eorertnre,  shall  be  held  by  ber  to  her  sole  and 
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separate  lue;  and  the  avails  of  all  «b1m  of  the  real  estate  of  a  married 
woman,  if  invested  in  her  name,  or  in  the  name  of  a  tmstee  for  her,  belong 
to  her.  When  an/  man  abandous  his  wife  for  a  cootiuuons  period  of  three 
Tears  she  maj',  on  petition  to  the  Saperior  Court,  be  authorised  to  dispose  of 
her  real  eetate,  as  if  she  were  e  feme  »oie.  All  the  personal  property  of  aii7 
woman  married  since  the  22d  of  June,  1S49,  and  before  April  20,  18TT,  and 
all  the  personal  property  acquired  thereafter  bj  a  married  woman,  and  the 
avails  of  anj  such  property  if  sold,  shall  vest  in  the  husband  in  trust,  to  re- 
edve  and  enjoj  the  income  thereof  during  his  life,  subject  to  the  dut^  of  ex- 
pending therefrom  so  much  as  may  be  necessarj  for  the  support  of  his  wife 
daring  her  life,  and  of  her  children  during  their  minoritT,  and  to  apply  soeh 
part  of  the  principal  thereof  Si  maj  be  neeeeaarj  for  the  support  of  the  wife, 
or  otherwise,  with  her  written  assent;  and  upon  his  decease  the  remainder  of 
neh  trust  property  shall  be  trsnsferied  to  the  wife,  if  living,  otherwise  as 
she  VMj  by  wiU  have  directed,  or  in  default  of  snch  will  to  thoee  entitled  \>j 
law  to  succeed  her  intestate  estate.  A  marriage  contracted  after  April  20, 
1877,  gives  neither  hnsband  nor  wife  any  interest  in  the  property  of  the 
other,  except  as  survivor.  Her  earnings  are  her  own  property.  She  may 
contract  with  third  persons  or  convey  property  to  them  as  if  unmarried.  The 
property  of  either  ia  not  liable  for  the  debts  of  the  other  incurred  before  or 
after  marriage.  The  purchases  of  either  are  presumed  to  be  on  hia  or  her 
own  aceonnt,  unleaa  they  have  gone  to  the  support  of  the  family,  or  for  her 
reasonable  apparel,  or  for  her  support  when  abandoned  by  her  husband,  in 
which  eases  he  is  liable.  He  is  bound  to  support  the  family.  On  the  death . 
of  either,  the  survivor  hae  the  use  for  life  of  one-third  of  the  property,  real 
and  personal,  of  the  other,  which  right  Is  not  to  be  defeated  by  any  will  of 
the  other.  If  there  be  no  will  the  survivor  takes  the  third  absolutely,  and  if 
no  Issue  one-half.  If  either  leaves  a  legacy  to  the  other  that  legacy  ia  to  be 
taken  instead  of  this  right ;  but  the  legatee  may  elect  whether  to  accept  the 
legacy  or  his  or  her  statutory  share.  They  may  contract  before  or  after  mai^ 
riage  for  a  provision  in  lieu  of  this  statutory  share.  Neither  party  abandon- 
ing the  other  is  entitled  to  this  shsre.  Parties  married  before  April  SO,  1877, 
may  by  written  contract  duly  recorded  snbstitnte  for  their  rights  ae  existing 
at  that  date  those  given  to  parties  thereafter  married  as  above  provided. 
A  married  woman  whose  husband  is  under  a  conservator  has  all  the  rights  as 
to  her  property  and  eetate  as  though  unmarried.  Married  woman  may  act 
as  executrix,  etc.  Husband  and  wife  may  make  conveyances  to  each  other. 
DELAWABE. 
The  real  and  personal  j>roperty  of  a  married  woman,  in  any  manner  ac- 
quired, and  all  the  income,  rents  snd  profits  thereof,  are  deemed  to  be  her 
sole  and  separate  property,  and  she  may  sell,  convey,  encumber,  or  other- 
wise dispose  of  the  same,  and  may  contract,  jointly  with  her  husband  or 
separately,  sue  and  be  sued,  and  exercise  all  the  other  rights  snd  powers 
which  an  unmarried  woman  may  do  under  the  laws  of  the  Btate.  In  pur- 
chaidng  real  estate  she  may  give  any  bond,  mortgage,  or  security,  as  if  sole, 
and  her  husband  need  not  join.  She  may  be  executrix  or  administratrix. 
Subject  to  her  huaband's  right  of  curtesy  she  may  dispose  of  her  property. 
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real  and  persoDBl,  by  wUL  A  niitow  ia  entitled  to  dower,  as  at  (.'Ouimon 
law,  bnt  it  the  husband  die  without  leaving  issue  she  ii  entitled  to  one-half, 
instead  of  one-third,  of  the  teal  estate.  Pemalea  attain  their  majority  at 
21  jeaTB.    QoaTdianship  continnea  uotil  the  female  ia  21  or  is  married. 

DISTEICT  OP  COLUMBIA. 
Propertj,  real  or  peraonal,  belonging  to  a  married  woman  at  the  time  of 
her  marriage,  or  afteiwarda  acquired,  including  her  earning!,  ia  her  separate 
propertj,  is  not  Bobjeet  to  dispMal  hj  the  hosband,  or  liable  for  hia  debts, 
and  ma;  be  conveyed,  devised,  or  bequeathed  by  her,  as  though  she  were 
unmarried,  but  no  conveyance  of  her  property  shall  be  valid  unless  she  is 
twenty-one  years  of  age.  She  may  contract,  sne,  and  be  sued  in  her  own  ' 
name  in  all  matters  relating  to  her  sole  and  separate  property,  but  cannot 
be  mrety  or  guarantor.     She  may  make  a  will  at  the  age  of  eighteen. 

FLOBUjA. 
All  property,  real  and  personal,  of  the  wife  owned  by  her  before  mar- 
riage, or  acquired  afterwards  by  gift,  devis^  bequest,  descent,  or  pnrchas^ 
shall  be  her  separate  property,  and  not  liable  for  the  debts  of  the  husband 
without  her  consent  in  writing  execnted  according  to  the  law  governing  con- 
veyances by  married  women.  Property  of  married  women  may  be  charged 
in  eqnity  and  sold  for  her  debts  in  certain  cases.  The  wife's  property  re- 
mains in  the  care  and  management  of  the  husband,  but  he  cannot  charge  for 
aueh  eare,  nor  tan  she  sue  him  for  the  rents  and  profits  thereof.  Her  earn- 
ings are  her  own  separate  property.  Husband  and  wife  must  join  in  any 
conveyance  of  her  property,  and  in  lase  of  conveyance  of  real  estate  she  must 
mahe  a  separate  achnowledgment  apart  from  her  husband.  The  wife's  deed, 
notwithstanding  her  minority,  is  valid  if  her  husband  joins  with  her.  A 
married  woman  cannot  make  a  contract  to  bind  her  separate  property  nalesB 
her  husband  joins  with  her;  but  on  petition  in  chancery  she  may,  by  license 
of  court,  become  a  free  dealer,  and  manage  and  control  her  own  estate,  and 
contract  and  sue  in  reference  to  the  same,  as  though  unmarried.  Dower  as 
at  common  law;  but  the  widow  may  elect,  instead  of  dower,  to  take  a  child's 
share  in  the  estate  of  her  husband,  subject  to  the  payment  of  his  debts.  A 
married  woman  may  dispose  of  her  property,  real  and  personal,  by  will  as 
though  umnarried.  Suits  by  married  women  must  be  b^un  as  at  common 
law;  husband  must  join  or  she  must  sue  by  her  next  friend,  except  in  suits 
relating  to  her  real  estate. 

QEOEQIA. 
All  proper^  of  the  wife  at  the  time  of  her  marriage,  and  all  acquired  by 
her  during  eorerture  Is  her  separate  property,  and  is  not  liable  for  the  debts, 
defaults,  or  eontreets  of  her  husband.  Bhe  may  contract,  sue,  and  be  sued 
in  her  own  name  as  though  unmarried,  in  all  matters  relating  to  her  separate 
estate.  Bhe  cannot  hind  ber  separate  estate  by  any  contract  of  suretyship 
for  her  hnsband  or  any  assumption  of  bis  debts,  and  cannot  sell  to  her  bus- 
band  except  by  order  of  court.    The  husband  is  bound  to  support  the  wife, 
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aad  she  is  preaumed  to  be  hig  agent  in  all  puKhtaea  of  ueceuftiies  Boitabla 
to  her  Btatiou  in  life.  The  wife's  separate  propertf  ii  not  li&ble  for  dobts 
contracted  ly  her  w  Kgent  for  the  huaband  in  the  purchase  of  neceasariea 
foi  herself  and  children,  but  is  liable  for  debts  contracted  bj  her  indi- 
Tlduall7  for  such  support  A  womaii  may  contract  marriage  or  make  ■  will 
at  fonrteoi;  for  other  pnrpoMa  she  becomes  of  age  at  twenty-one.  Dower 
Is  allowed  only  in  lands  which  husband  owned  at  his  decease,  or  to  which 
he  obtained  title  in  right  «f  hia  wife.  She  may  elect  to  take  a  child's  por- 
tion in  lieu  of  dower. 

HAWAIL 
In  Hawaii,  the  property,  real  and  perHonal,  of  a  woman  Temains  after 
marriage  her  separate  property  free  from  the  management  or  control  of  her 
hasband,  and  is  not  liable  for  hia  debts.  She  may  receive,  hold  manage  and 
dispoee  of  property,  real  or  personal,  and  make  contracts  as  though  sole, 
except  that  she  cannot-  sell  or  mortgage  real  estate  or  make  contracts  for 
personal  service  without  the  written  coasent  of  her  husband,  nor  can  she 
contract  with  him.  All  work  or  services  for  others  than  her  huaband  and 
children  is  presnmed  to  be  on  her  sepHrate  account.  She  may  sue  and  be 
sued  BH  though  sole  and  may  act  as  executrix  or  administratrix,  guardian  or 
trustee.  She  may  carry  on  burinesa  on  her  separate  account  by  Sling  in  the 
office  of  the  treasurer  of  the  Territory,  a  certiflcate  setting  forth  the  name 
end  residence  of  her  huHband,  the  nature  of  the  basinees,  and  the  place 
where  it  is  to  be  carried  on.  In  case  her  husband  absentH  himself  from  the 
Territory,  or  abandons  her  or  f^ls  to  make  mifScient  provision  for  her 
maintenance,  she  may  be  antboriaed  by  the  Circuit  Court  to  make  conv^- 
ances  and  contracts  as  though  sole.  On  the  death  of  her  huaband  she  b  en- 
dowed for  life  in  the  inoome  of  one  third  of  all  lands  owned  by  him  at  any 
time  during  the  marriage,  including  lands  leased  for  fifty  years  or  more  of 
which  twenty-five  years  remain  unexpired,  and  takee  absolutely  one-third  of 
his  perooD&l  estate  after  payment  of  debts.    Oortesy  as  at  common  law. 

IDAHO. 
All  property,  real  and  personal,  owned  by  the  husband  and  wife  respec- 
tively before  the  marriage,  and  that  subeequently  acquired  by  gift,  bequest, 
devise,  or  descent,  or  that  acquired  with  -proceeds  of  separate  property,  is 
separate  property.  The  wife  may  sign,  acknowledge,  and  have  recorded  a 
complete  inventory  of  her  separate  personal  property  in  the  counfy  where  the 
parties  reside,  irtiich  is  prima  facie  evidence  of  her  title.  Sbe  has  the  foil 
management,  control,  and  power  to  diepooe  of  her  separate  property  and  may 
enter  into  a  contract  in  reference  to  it,  in  the  same  manner  and  with  like  ef- 
fect as  a  married  man,  and  may  sue  or  be  sued  in  the  same  manner  as  if 
single.  Her  separate  property  is  not  liable  for  her  husband's  debta.  All 
other  property  acquired  by  either  party  after  marriage  is  community  prop- 
erty. The  husband  haa  the  management  and  control  of  the  community 
property,  except  the  wife's  earnings  for  persona!  eervicee,  and  rents  and 
profits  of  her  separate  estate,  of  which  ahe  has  the  management  and  controL 
She  must  join  in  any  deed  or  mortgage  of  community  real  estate  and  in 
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vaj  conT«7ane«  of  IioneBtMd.  Tht  nnts  uid  profits  of  &U  Bepuate  propertj 
of  both  hn^Miid  and  wife  are  de«ned  eommon  piopertj,  unlCM  it  la  otber- 
iriM  pranded  in  the  inatnunent  of  deriae.  On  tti«  diraolntioii  of  tha  eom- 
monity  hj  the  death  of  either  husband  or  vUe,  aurriTOr  takea  one  half  of 
eommimity  property,  mbject  to  eommnnity  debts;  the  other  half  is  snbjeet 
to  teatamentary  diapoaition  of  daeeaaad;  if  there  be  none,  then  to  the  bqt- 
Tivor.  On  diaaolntion  bj  decree  of  court,  tbe  common  property  a  equally 
dirided,  unleea,  in  case  of  adnHery  or  extrone  cmelty,  the  court  otherwise 
orders.  Sb»  may  diapose  of  all  her  sepvnte  property,  real  and  personal,  by 
win.    Cnrteey  and  dower  are  abolished. 

ILLIN0I8. 
In  Illinois,  a  manied  woman  may  own,  in  her  own  right,  real  and  pw- 
Bonal  property  obtained  by  descent,  gift,  or  parebaae,  and  manage,  sell  and 
«onTey  tlie  same  to  the  aamo  extent  and  in  tbe  aame  manner  that  the  hna- 
band  can  property  belon^ng  to  him.  Neither  hnaband  nor  wife  shall  be 
liable  for  the  debta  of  tbe  otlier  contracted  before  marriage,  nor  for  the 
separate  debta  of  each  other.  Contraete  may  be  made  and  liabilities  in- 
curred by  a  wife,  and  the  same  enforced  against  lier,'to  the  same  extent  and 
in  tbe  aame  manner  aa  it  she  were  nnmarriod;  but  she  cannot  enter  into  or 
carry  on  a  partnership  without  the  coeaent  of  ber  hnaband,  unlesa  he  has 
abandoned  her,  or  is  idiotic  or  insane,  or  in  the  penitentiary.  She  may  soe 
and  be  sued  alone,  aa  if  die  were  nnmariied.  Neither  he  nor  she  can  le- 
eorer  any  compensation  for  any  labor  performed  or  Mrrlcee  rendered  for  the 
other.  Proriiiona  are  made  for  the  protection  and  snpport  of  tiie  wife  in 
case  of  hei  abandonment  by  the  husband.  By  another  act,  tenancy  by  the 
cnrtaay  ia  abolialted,  and  husband  and  wife  are  put  on  the  Hme  footing  aa  to 
dowar.  Married  woman  may  sue  alone  in  regard  to  her  eeparate  property, 
and  when  tbe  anit  is  between  bnsband  and  wife;  may  be  exeeatriz  if  har 
hnaband  file  hia  oonaent,    8km  may  make  a  wilL    Bbe  attains  majority  at 

INDIANA. 
In  Insiaka,  a  manied  woman  holds  her  real  and  personal  property  and 
all  tbe  income  therefrom  abeolntely  aa  her  separate  property,  free  from  lia- 
bility for  tbe  debts  of  tbe  husband,  but  she  cannot  sell  or  encumber  her  real 
estate  nnleas  the  husband  join  in  the  eonveyanee.  She  may  diepoee  of  ber 
Beparnte  peraonal  property  as  if  anmarried;  may  carry  on  any  trade  or  buai- 
neas,  and  ber  earnings  and  proflta  therein  are  ber  separate  property;  and  may 
eater  into  any  contract  in  reference  to  her  eeparate  personal  estate  or  buai- 
nea^  or  the  management  and  improvonent  of  ber  separate  real  estate,  and 
nay  sue  or  be  sued  thereon.  The  basband  ia  not  liable  for  debta  contracted 
in  her  separate  bnainees.  Corteey  and  dower  are  abolished.  As  agunet 
creditors,  widow  takes  five  hundred  dollars  in  goods  or  money,  and  one-third 
of  real  estate  in  fee,  if  it  doea  not  exceed  ten  thonaand  dollars,  one-fourth  if 
it  doea  not  exeeed  twenty  thonaand,  and  one-fifth  if  it  eieeeds  that  amonnt. 
Aa  againot  rdatives,  she  takes  five  hundred  dollars  in  goods  or  money,  and 
one-third  of  real  and  personal  property  if  two  or  more  ebildren  larviTe; 
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one-liaU  if  one  child  survive.  If  no  cbildreii,  but  one  of  husband's  parento 
BUTviveB,  she  takes  the  ivhole  estata  u  under  one  thaaaand  doUars,  otherwiao 
three-fouTths.  If  neither  children  nor  husband's  parents  aurvive  she  takea 
the  whole.  There  are  special  provisions  .regarding  second  marnages.  Mu> 
ried  woman  maf  make  a  will,  and  is  eligible  for  certain  public  ofOcee.  A 
woman  attains  majority  at  twenty-one  but  may  marry  at  sixteen. 

IOWA. 

In  Iowa,  a  married  woman  owns  in  her  own  right  all  property,  real  or 
peraonal,  which  came  to  her  by  descent,  gift,  or  purchase,  and  may  man- 
age, dispose  of,  and  devise  the  same  by  will  without  the  inteifereace  of  her 
husband.  Neither  the  husband  nor  wife  is  liable  for  the  debts  or  contrMts 
of  the  ottker,  made  or  incurred  before  mHrriage  or  after.  if\)r  all  cinl  in- 
juries by  the  wife,  damagea  may  be  recovered  from  her  alone.  In  case  of 
abandonment  of  eitber  by  the  other,  the  party  abandoned  may  petition  the 
court,  who  may,  on  aufficient  proof  of  the  facts,  authorize  the  petitioner  to 
manage  or  encumber  the  property  of  the  abandoning  party  for  the  support 
of  the  family.  Each  may  constitute  the  other  his  or  her  attorney  in  fact. 
She  may  sue  for  and  recover  wages  for  her  personal  services,  and  hold  what 
she  recovers  as  her  own  property.  Slie  may  make  contracts  and  incur  lia- 
bilities in  tbe  same  manner  as  if  nnmarried.  The  husband  is  not  liable  upon 
contracts  relative  to  bis  wife's  separate  property  or  purporting  to  bind  her- 
self alone,  nor  is  the  property  or  income  of  eitber  liable  for  the  debts  of  tha 
other.  Family  expenses,  education  of  children,  etc.,  are  chargeable  upon  th« 
property  of  both  or  either,  and  on  such  claims  thay  may  be  sued  jointly  or 
separately.  If  both  are  sued  jointly  the  wife  may  defend  for  her  own  rfght 
or  for  her  hnaband'e  also.  Neither  husband  nor  wife  can  remove  the  other 
or  thdr  children  from  the  homestead  vdthout  his  or  her  consent.  A  married 
woman  may  receive  gifts  or  grants  directly  from  her  husband.  Dower  and 
cortesy  are  abolished.  The  survivor,  whether  husband  or  wife,  has  one-third 
in  value  of  all  real  estate  owned  by  the  other  at  any  time  during  the  mar- 
riage, unless  the  right  has  been  relinquished  by  a  joint  deed  or  the  property 
sold  on  execution.    She  attains  majority  at  eighteen  or  on  marriage. 

KANSAS. 

In  Kansas,  the  property,  real  or  personal,  of  a  married  woman,  owned  at 
tbe  time  of  her  marriage,  or  subsequently  rec«Ived,  is  her  mle  and  separate 
property,  not  subject  to  the  dispoaal  of  her  husband,  nor  liable  for  his  debt*. 
She  may  sell  and  convey  or  enter  into  any  contract  relating  thereunto,  and 
may  sue  and  be  sued  in  the  same  manner  and  with  like  efCect  aa  a  married 
man.  She  cannot  bequeath  more  than  half  of  her  property  away  from  her 
husband  without  his  written  conaent  If  either  die  intestate  and  without  is- 
sue, all  his  or  her  property  goes  to  tbe  survivor.  If  a  husband  deprive  his 
wife  by  will  of  more  than  half  his  property,  ehe  may  elect  to  accept  the  con- 
ditions of  his  win,  or  take  half  of  his  property.  Dower  and  curtesy  mn 
abolished.  She  may  carry  on  trade,  and  her  earnings  are  her  separate  prop< 
erty.     She  attains  majority  at  IS. 
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KENTUCKY. 
M&rriage  givea  the  hoBb«iid  no  intereat  in  the  wife's  propert;^,  real  or 
personal,  during  her  life.  During  the  ezietence  of  tbe  marriage  relation  she 
holda  all  her  property  for  her  separate  and  szclusive  use,  free  from  aaj 
debts,  liability,  or  eontrol  of  her  husband.  Her  estate  is  not  liable  upon  » 
eontTflct  after  marriage,  to  anener  for  the  debts  or  defaults  of  another,  in- 
clndiug  her  husband,  unless  such  contract  be  in  writing  in  the  nature  of  a 
mortgage,  but  is  liable  for  her  own  debts.  She  ma;  acquire  and  hold  prop- 
erty, real  or  personal,  and  may  dispose  of  ber  persoDHl  property  in  her  own 
name,  as  though  unmarried.  She  may  make  contracts  and  sue  and  be  sued 
as  a  single  woman — except  .that  she  cannot  make  an  executory  contract  to 
convey  reel  estate  onless  her  huHband  join.  She  may  rent-out  her  real  estate 
and  receive  and  recover  the  rents  in  her  own  name.  A  gift  or  transfer  of 
personal  property  between  husband  and  wife  must  be  recorded  like  a  chattel 
mortgage.  Husband  and  wife  may  sell  and  convey  her  land  and  chattels 
real.  If  he  abandon  her  vrithont  maki/ig  sufficient  provision  for  her  support, 
or  if  he  become  insane,  or  be  imprisoned  for  more  than  one  year,  she  may  be 
empowered  to  sell  and  eonvey  her  real  estate  freed  from  any  claim  by  him. 
On  the  death  of  either  hasband  or  wife  the  survivor  has  a  life  estate  in  one- 
third  of  any  real  estate  held  by  the  other  during  coverture,  unless  the  right 
has  been  barred  or  released,  and  an  absolute  estate  in  one-half  of  the  per- 
sonal property  left  by  the  deceased,  after  payment  of  debts.  A  married 
woman,  twenty-one  years  of  age,  may  dispose  of  her  estate  by  will,  subject 
to  the  rights  of  her  husband  as  above  stated. 

LOUISIANA. 

In  LoCiBUNA,  a  married  woman  is  now  competent  to  contract,  and  to  hind 
and  obligate  herself  personally  and  with  reference  to  her  separate  and 
paraphernal  property,  and  to  appear  in  court  and  sue  and  be  sued  to  the 
aame  extent  and  in  same  manner  as  though  unmarried.  She  may  make  a 
will  without  her  husband's  authority.  But  she  cannot  become  an  executrix 
without  his  consent  or  the  court's.  She  may  act  as  a  mandatory.  Neither 
party  can  be  a  witness  for  or  against  the  other.  They  may,  by  marriage 
contract,  determine  the  rights  of  property,  but  cannot  change  the  legal  order 
of  descents,  nor  derogate  from  the  husband's  rights  over  the  person  of  his 
wife  and  children,  or  as  head  of  the  family,  nor  with  respect  to  ehildren  if 
he  survive 'the  vrife,  nor  from  the  prohibitory  dispensation  of  the  Code. 
The  property  of  married  persons  is  divided  into  "separate"  and  "com- 
mon"; and  the  separate  property  of  the  wife  into  "dotal"  and  "extra- 
dotal," or  "paraphernal."  The  "dotal"  is  that  which  the  wife  brings  to 
the  husband  to  assist  him  in  bearing  the  expenses  of  the  marriage  establish- 
ment. Full  provisions  exist  as  to  the  settlement,  administration,  recovery, 
subject-matter,  etc.,  of  dowry,  and  the  rights  of  both  parties  theron,  and  as 
to  the  administration,  fruits,  etc.,  of  the  eitra-dotal  effects.  The  wife  has 
a  l^al  mortgage  on  her  husband's  immovables,  for  the  restitution  of  her 
dower,  which  he  may  release  fay  giring  a  special  mortgage  to  the  satisfaction 
of  a  family  meeting,  etc.,  or  in  accordonea  with  stipulations  In  the  marmge 
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contnet;  bnt  it  Shall  not  b«  lawful  to  atipnlate  that  no  mortgage  ihlQ 
«ziaL  This  mortgage  mnat  be  recorded  to  avail  against  third  persona.  A 
partaerahip,  or  conununitj,  of  acqueatB  or  gains  eziata  by  operation  of  lair  in 
all  caees.  But  the  partiea  may  modify  or  limit  it,  or  agree  that  it  ehall  not 
exiat;  in  which  case  there  are  proviaiona  preeerving  to  the  wife  the  admin- 
istration  and  enjojinent  of  her  propertj,  and  the  power  of  alienating  it  aa  if 
paraphernal,  with  reference  to  the  eipensee  of  the  marriage  and  liabititj  of 
the  huaband.  Tbia  communitj  consiste  of  the  profit*  of  all  the  effects  of 
which  the  hosband  has  the  adminiatration  and  enjoTment,  either  of  right  or 
in  fact,  of  the  produce  of  the  reciprocal  indoatrf  and  labor  of  both  husband 
and  wife,  and  of  the  estates  which  thej  may  acquire  daring  marriage,  either 
bj  donations  toeda  jointly  to  them  both,  or  by  purchase,  or  in  any  similar 
way,  even  though  the  purchase  be  in  the  nama  of  one,  and  not  of  both. 
Debts  contracted  during  marriage  enter  into  this  partnanhip,  and  must  be 
acquitted  out  of  the  common  fund;  but  those  contracted  before  marriage, 
out  of  individual  effects.  The  husband  is  the  head  and  master  of  the  com- 
munity, administers  its  effects,  disposes  of  the  revenue,  and  may  alienate 
by  an  unencumbered  title,  without  the  wife's  consent.  There  are  apecial 
provisionB  as  to  conveyances  and  dispositions  of  the  eonunnnity  property  and 
gains;  effect  of  diasolution  of  marriage;  ability  of  the  wife  to  exonerate 
heraelf  from  debts  contracted  during  marraige  by  renouncing  the  partner- 
ship; effect  of  such  renunciation ;  death;  survivorship;  separation  a  menan 
0t  thoro;  separation  of  property  during  coverture;  rights  of  creditors,  etc 
Either  party,  by  marriage  contract  or  during  marriage,  may  give  to  the 
other  all  be  or  she  might  give  to  a  stranger.  Property  acquired  in  the  State 
by  non-resident  married  persons,  wbetlwr  the  title  is  in  the  name  of  either 
or  in  their  joint  names,  is  subject  to  the  same  provisions  as  if  owned  by 
citiMDa  of  the  State.  If  husband  or  wife  die  intestate,  without  ascendants 
or  descendants,  his  or  her  share  in  the  community  property  ia  held  by  the 
survivor  in  usnfnict  for  life;  if  the  deceased  Intestate  leave  Issue  of  the 
marriage,  the  survivor  holds  such  issue's  inheritance  in  nsufrnet  till  death 
or  second  marriage.  Wife  may  petition  for  separation  of  property  when 
her  Imaband's  affairs  are  in  such  a  state  that  her  interesta  ar«  in  Mnget. 

UAJNE. 
In  IIAINK,  a  married  woman  holds  as  her  separato  property  whatever  she 
possessed  before  marriage,  and  whatever  comes  to  her  after  marriage,  unlns 
purchased  by  the  husband's  money  or  coming  from  him  so  as  to  defraud  Us 
creditors,  and  has  all  the  usual  rights  of  a  single  woman  as  to  it,  bnt  cannot 
convey  property  received  through  the  husband  or  his  relatives  unless  he  join. 
Her  property  alone  is  liable  for  her  debts  before  marriage.  Beal  estate  may 
be  conveyed  to  a  wife  by  her  husband  as  security  for  a  bona  fidt  debt,  and 
thia  may  be  conveyed  by  her  without  his  being  joined  in  the  deed.  Letters 
of  administration  may  be  granted  on  her  estate,  and  all  debts  contracted  for 
her  benefit  shall  be  paid  by  her  executor  and  allowed  him.  She  may  engage 
in  trade  on  her  own  account,  and  any  contract  made  by  her  is  valid,  and  her 
property  is  liable  to  execution  for  her  debts;  Us  property  Is  ezcsnpt  in  any 
such  case  unless  he  were  a  party  to  the  contract.    Her  husband  ie  not  liable 
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for  lier  torts.  If  he  abandon  ber  and  leave  the  state  without  proTiding  for 
her  maintanafice,  or  be  eonflned  in  the  atate  priaan,  ahe  01*7  be  authoriiad  b7 
the  court  to  m«ke  contracta  binding  on  him  aa  wall  aa  heiMlf.  Uower  and 
cartas  are  aboliahed.  Barvivor  ia  entitled  to  one-third  of  real  estate  except 
wild  landa,  if  there  are  children — to  one-baU  it  none — and  the  Muoe  aa  to 
landa  owned  daring  eorertnre,  nnleaa  right  haa  been  releaaed.  FeiBonoI 
propartj  aside  from  allowaneea  to  widow  paasee  to  the  aorviTOr  in  the  tame 
proportions  A  wcman  over  eighteen  umj  many  withont  consent  of  parant 
or  guardian. 

HABTLAND. 
In  Maxtlakd,  the  propertj  of  a  married  woman,  real  and  peraoual, 
whether  acquired  before  marriage  or  after,  is  her  aeparate  propertj,  and  not 
liable  for  th«  debta  of  the  hnsband;  bat  no  conveyance  made  to  ber  by  her 
husband  in  fraad  of  creditoTs  is  valid.  Her  personal  eaminga  and  the  in- 
come thereof  belong  to  ber.  8be  may  engage  in  ai^  busineaa,  may  form  a 
partnerahip  with  her  husband  or  other  person,  make  contracts,  and  sue  and 
be  sued  in  all  matters  relating  to  her  buainesa  or  property  aa  thoogh  nn- 
married.  She  may  dispose  of  her  property,  real  and  pereonal,  by  deed,  mort- 
gage, lease,  will,  or  other  instrument,  with  the  same  powers  that  the  hus- 
band baa.  She  may  releaae  dower  t^  a  aeparate  deed,  or  jointly  with  her 
hnaband.  She  may  insure  her  hasband'a  life  and  on  his  death  may  receive 
the  amount  of  inaarance  free  from  any  claim  of  Ms  legal  repreaentatives  or 
creditors.  The  hnaband  is  not  liable  for  the  wife's  debta  contracted  before 
marriage.  Wife  haa  dower  aa  at  common  law,  and  aurviving  husband  haa 
the  same  interest  in  wife's  landa  in  lien  of  cnrtesy. 

MASSACHUSETTS. 
The  real  and  personal  property  of  a  woman  on  her  marriage  lemaina  her 
separate  property;  and  a  married  woman  may  receive,  receipt  for,  hold, 
manage,  and  diapoae  of  property,  real  and  personal,  as  if  she  were  sole,  ex- 
cept that  QDless  the  husband  Joins  in  her  deed,  his  atatutory  rights  in  her  ee- 
tate  in  caae  of  her  death,  or  curtesy,  will  aubdat.  She  may  make  contracta 
aa  though  she  were  sole,  except  with  her  hnaband.  In  the  abaence  of  ezprees 
agreement,  all  work  or  labor  perfonned  by  her  is  presumed  to  be  on  her  sep- 
arate aMoont.  Hnsband  and  wife  cannot  transfer  property  to  one  another, 
eseept  that  the  wife  may  acquire  by  a  gift  from  her  hnaband  aa  her  separate 
property  artidee  of  personal  nie  and  adornment  to  a  value  of  not  more  than 
two  thousand  dollars,  provided  such  gift  be  not  made  in  fraud  of  creditors. 
Conveyances  of  realty,  except  mortgages,  may  be  made  directly  between 
hnaband  and  wife.  A  married  woman  may  be  an  eseeutrlz,  administratrix, 
gnardiaD,^  or  tmatee.  She  may  sue  and  be  sued  as  though  sole.  When  a 
married  woman  proposes  to  do  business  on  her  separate  account,  she  shall 
record  in  the  derii's  office  of  the  town  or  city  in  which  aoch  bo^ness  ia  to 
be  carried  on,  a  eertlflcate  setting  forth  her  name  and  that  of  her  husband, 
the  nature  of  the  buaineas  and  the  place  where  it  is  to  be  carried  on.  When 
the  natare  of  the  bodneas  or  place  of  carrying  it  on  is  changed,  a  new  eer- 
tlflcate shall  be  filed.    If  she  fails  to  record  such  certificates  her  husband 
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may  do  bo.  If  luch  eertiflcates  be  not  recorded  the  property  employed  in 
the  busineu  is  liable  to  be  attached  aa  the  property  of  the  husband,  and  the 
huabuid  is  liable  for  contraets  made  in  carrying  on.  the  bnaineBS.  With 
theee  ezeeptiona,  the  husband  is  not  liable  for  contracts  made  by  the  wife  in 
reference  to  her  separate  property  or  business,  nor  is  her  property  liable  to 
be  taken  on  execution  against  him.  If,  however,  she  has  property  to  the 
amount  of  two  thousand  dollars,  she  is  jointly  liable  irith  him  for  debts  doe 
to  the  amonnt  of  one  hundred  dollan  in  each  case,  for  necessaries  furnished 
with  her  knowledge  or  consent  to  herself  and  family. 

The  rights  of  husband  and  wife  in  each  other's  property  on  the  deeeaae 
of  either  are  now  by  statute  gubst&ntially  the  same.  Widow  may  have  dower 
as  at  common  law,  and  husband  may  have  curtesy  consisting  of  the  income  of 
one-third  of  the  wife's  leal  estate  for  life,  whether  iseua  be  born  or  not. 
Dower  or  curtesy  must  be  claimed  within  one  year,  and  if  claimed  excludes 
all  other  claims  to  the  real  estate  of  the  deceased.  In  the  case  of  intestacy, 
if  dower  or  curtesy  be  not  claimed,  the  survivor  takes  one-third  of  the  real  ' 
estate  of  the  deceased  in  fee,  if  there  be  issue  snrviving,  if  none,  then  one- 
half;  if  DO  kindred,  the  whole.  Survivor  is  entitled  to  one-third  of  the  per- 
sonal property  of  the  deceased  absolutely  if  there  be  surviving  issue;  if  no 
issue,  to  $5,000  and  one-half  of  the  excess;  if  no  kindred,  to  the  whole.  If 
the  psrsoual  property  be  leas  than  (5,000  enough  real  estate  may  be  taken  to 
make  up  the  deficiency,  and  the  remainder  of  the  real  estate  only  divided  as 

A  married  woman  may  make  a  will  as  though  sole,  but  the  husband  may 
within  one  year  waive  the  provisions  of  the  will  in  his  favor,  and  take  the 
same  share  io  her  estate  as  though  she  had  died  intestate,  except  that  if  he 
would  thus  take  more  than  (10,000  he  will  receive  only  the  income  of  the 
excess  above  that  amount.  The  wife  has  the  same  rights  in  case  the  husband 
leaves  a  will;  but  the  probate  court  may  decree  that  the  husband  has  been 
i!eserte<l  by  the  wife  or  is  living  apart  for  justifiable  cause,  and  thereafter 
the  wife  shall  not  be  entitled  to  waive  the  provision  of  a  wilt  made  by  liim. 

MICHIGAN. 

In  MicHioAH,  all  the  real  and  personal  estate  of  a  married  woman, 
whether  acquired  before  marriage  or  after,  is  her  separate  property,  free 
from  liability  for  her  husband's  debts,  and  she  may  sell,  convey,  encumber, 
or  otherwiee  dispose  of  the  same  as  if  sole,  and  she  may  bequeath  the  same 
by  will.  She  may  carry  on  business  in  her  own  name,  and  may  make  con- 
tracts binding  her  separate  estate,  but  only  in  reference  to  her  own  property 
and  business.  She  cannot  bind  her  separate  estate  by  becoming  surety  for 
her  husband  or  other  third  person,  except  that  she  may  make  herself  jointly 
liable  with  her  husband  on  any  written  instrument,  to  the  extent  of  her  in- 
terest in  real  estate  held  by  them  jointly.  She  has  the  same  right  of  dower 
as  at  common  law,  and  may  bar  her  right  of  dower  by  joining  tn  her  hus-  . 
band's  deed.  Tenancy  by  the  curtesy  is  abolished.  All  contracts  (except 
of  marriage)  may  be  made  at  twenty-one  years.  Marriage  contracts  can  be 
made  at  sixteen. 
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MINNESOTA. 

In  Minnesota,  all  piotiertf,  real  or  pertonal,  onued  hy  U17  m«TrUd 
womai]  4tt  her  marriage,  or  received  afterwards,  ia  her  onn,  aa  if  unmarried, 
and  is  free  from  ttie  control  of  tier  biuband,  and  ia  not  liable  for  hiB  debts, 
bot  is  liable  for  neceasarieB  fDmiahed  to  the  family.  She  may  make  mj 
contract  she  could  make  if  uDmarrieil,  and  any  tranafer  of  her  property,  but, 
unlese  ber  Imaband  joins  in  her  deed,  it  will  be  subject  to  his  statutory 
rights.  Husband  and  wife  must  join  in  a  deed  of  the  homestead.  Neither 
busbasd  nor  wife  ia  liable  for  the  debts  or  torts  of  the  other,  except 
tbat  the  husband  is  liable  for  neceasaries  furnished  to  the  wife  as  at 
common  law.  Either  may  be  the  agent  of  the  other,  or  contract  with  the 
other,  except  as  to  tlie  sale  of  real  estate  from  one  to  the  other.  In  ease  of 
desertion  or  divorce,  or  when  the  hnsband  has  been  for  one  yew  Insane,  the 
wife  may  convey  her  real  estate  as  if  sole,  but  in  the  latter  case  approval  of 
husband's  guardian,  if  any,  is  reijuired.  A  woman  attains  her  majority  at 
eighteen,  but  may  join  her  husband  in  deeds  of  conveyance  though  under 
age.  Dower  and  curtesy  are  abolished.  Surviving  husband  or  wife  ia  en- 
titled to  the  homestead  of  the  deceased  for  life,  or  in  fee  if  there  be  no  ehil- 
drNi,  free  from  debts,  and  to  one-third  of  the  remaining  real  estate  in  fee, 
free  from  any  testamentary  or  other  dispoution  not  aaeented  to  in  writing 
bj  the  survivor,  but  sobject  to  debts. 

MI88I88IPPL 

In  MissiBsiPPi,  married  women  may  acquire,  hold,  sell,  bequeath,  and  In 
all  other  respects  deal  with  their  property,  and  may  make  all  kinds  of  eon- 
tracts  free  from  any  of  the  common  law  disabilities.  Gifts  and  eonveyances 
between  husband  and  wife  most,  however,  be  in  writing,  acknowledged  and 
recorded.  Curtesy  and  dower  are  abolished.  The  surviving  wife  or  hus- 
band takes  an  equal  share  with  the  children  severally,  and,  where  there  is 
DO  surviving  issue,  takes  the  whole  property  in  fee. 

MIStJOITBI. 

Th«  real  estate  of  a  married  woman  and  the  income  therefrom  ore  not 
■  subject  to  the  hnsband 's  debts,  nor  can  he  dispose  of  such  estate  unless  she 
join  with  him  in  conveying  it.  But  the  annual  products  of  her  real  estate . 
are  liable  for  necessaries  for  the  famUy  and  impiovemeuts  on  such  estate. 
She  may  devise  her  real  and  peroooal  estate,  but  not  so  as  to  affect  his 
curtesy,  and  he  cannot  deprive  her  of  bei  right  to  dower.  All  personal  prop- 
erty acquired  in  any  way  by  a  married  woman  after  March,  1875,  is  her 
separate  property,  free  from  her  husband's  debts,  except  for  necessaries  for 
heraelf  and  family.  She  may  sue  and  be  sued  in  reference  to  such  property 
without  joining  her  husband.  She  may  make  contracts  in  her  own  name 
which  win  bind  her  separate  property,  real  and  personal.  Her  separate 
property,  left  to  her  by  will  before  or  after  marriage,  la  not  liaUe  for  her 
hnsband 's  debia.    Teaaim  a»  of  foil  age  at  eighteen  years. 
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MONTANA. 
In.  HoKTAKA,  the  property  of  a  married  womAn,  whether  ftcqnired  before 
01  after  merrlAge,  and  her  eeminga  and  aMumulatioiiB  are  her  separate 
property,  And  Aie  not  liable  for  debta  of  the  husband  except  for  neceBsaries 
for  herself  and  children  under  eighteen  yearfl  of  age  and  for  their  edneation. 
A  liet  of  such  property  may  be  recorded  with  the  county  clerk  and  ia  prima 
facie  evidence  of  her  title.  She  may  proaeeute  and  Wend  anite,  and  may 
convey  her  aeparate  property  without  eoneent  of  hatband.  Husband  muet 
Bupport  wife  and  family  if  able;  if  no^  she  mnet  aseiit  to  the  extent  of  her 
ability.  Neither  husband  nor  wife  has  any  interest  in  the  property  of  the 
other,  and  neither  is  answerable  for  the  acts  of  the  other.  Either  may  enter 
Into  any  transaction  with  the  other  or  with  any  other  person  reepecting 
property,  ae  though  unmarried.  Widow  has  dower  in  one-third  of  all  lands 
of  which  husband  was  seised  during  coverture.  If  he  leave  no  isaae  die  may 
elect  in  lieu  of  dower  one-half  of  his  real  estate  in  fee,  subject  to  payment 
of  debts.  Curtesy  is  abolished.  A  married  woman  may  moke  a  will,  but 
<anDot  without  husband's  consent  derive  him  of  more  than  two-thlrda  of 
hei  proper^,  real  and  personal. 

NEBBABKA. 
Id  NmuBKA,  all  the  property,  teal  or  personal,  of  a  married  woman 
coming  to  her  «ther  before  or  af tor  marriage,  except  by  gift  from  ber  hus- 
band, and  all  the  rents  and  proftts  thereof,  are  her  sole  and  separate  prop- 
erty, and  may  be  managed  by  her  alone,  without  interference  by  her  husband, 
and  they  ar«  not  liable  for  his  debts.  She  may  convey  or  make  any  contiaet 
in  reference  to  it  that  a  married  man  may  make  as  to  his  proper^;  may  sua 
and  be  sued,  and  carry  on  any  bniuDen;  and  her  earnings  are  her  own. 
She  may  make  a  will ;  U  not  liable  for  her  husband 's  debts ;  property  of  the 
husband  Is  not  liable  for  ber  debts.  She  must  join  with  husband  in  convey- 
Ance  or  encnmbrance  of  homestead.  Women  attain  their  majority  at  ^- 
teen  if  married,  otherwise  at  ei^teen.    Dower  and  enrtesy  are  abolished. 

NEVADA. 
In  Nkvasa,  an  proper^  of  the  wife,  real  or  personal,  held  at  marriage, 
or  afterwards  acquired  by  gift,  bequest,  devise,  or  deseeot,  is  her  separate  - 
property;  and  all  the  husband's  so  held  or  acquired  is  his  separate  property. 
AH  property  acquired  otherwise  by  either  party  after  marriage,  Is  common 
property.  She  may  manage  and  dispose  of  her  separate  property  without  hie 
consent.  During  the  marriage  the  husband  has  the  exclusive  control  and 
management  of  the  common  property,  and  may  sell  and  dispose  of  the  same 
as  his  own,  but  any  conveyance  or  mortgage  of  homestead  most  be  exeented 
by  both  husband  snd  wife.  At  the  death  of  either  husband  or  wife  all  of 
the  common  property  goes  to  the  survivor.  Dower  and  curtesy  are  abolished. 
If  husband  is  unable  to  support  himself  and  has  no  sepsrate  or  common 
property  wife  most  support  him  from  her  separate  estate.  The  separate 
property  of  the  wife  Is  liable  for  her  antenuptial  debts,  but  Us  is  not. 
Married  women  may  carry  on  and  transact  buslneM  under  their  own  namM, 
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under  eertain  Tegnlttions.  Her  eamiiigs  ue  not  liabk  for  her  hnsbasd'a 
debts.  She  hss  control  and  diapoaition  of  enrningB  of  heiwlf  Had  niinor 
children,  if  med  for  the  familj.  She  maj  me  and  be  aned  altme  if  lirlng 
aepar«te.    Women  become  of  age  at  ei^teen. 

NEW  HAMPSHIEB. 
Id  Nkw  Hamfshu,  a  married  woman  may  hold  real  or  personal  eatate, 
and  eoDvey,  sell,  devise,  and  beqneath  the  ume  u  freely  as  if  aole.  8be  ia 
entitlod  to  the  abaolnte  control  of  her  own  earning*,  and  is  not  liable  for  the 
debta  of  the  bnabend.  fflie  may  make  eontracte  in  her  own  name,  bny  goodn, 
give  notee,  and  traniaet  any  bnaineH  whatever  as  if  mIb,  and  bind  her  own 
property,  in  the  eoane  of  each  buainen,  for  her  own  benefltj  and  witfaoiit  the 
intervention  of  the  hnsband ;  bnt  ahe  ia  not  liable  as  aarety  for  her  hnaband, 
or  in  any  undertaking  in  his  behalf.  He  'a  not  liable  for  her  debts  con- 
tracted before  marriage.  In  eaae  of  deeertion,  or  when  the  bosband  Is  a 
■pendthrift,  insane,  or  nnder  piardianship,  the  wife  haa  all  the  rights  of  a 
feme  lole,  A  married  woman  may  make  a  will.  Either  maj  convey  real 
eatate  directly  to  the  other.    Dower  and  curtesy  aa  at  common  law. 

NEW  JEE8EY. 
Property  owned  by  a  woman  at  the  time  of  her  marriage^  or  afterwarda 
acquired  by  gift,  grant,  deecent,  derise,  or  bequest,  with  the  income  there- 
from, including  her  paraphernalia — Dmamenta  and  wearing  apparel  given 
by  her  husband  during  coverture)  ia  her  eepanite  property,  not  subject  to  the 
dispoaal  of  her  husband,  or  liable  for  his  debts.  She  may  bind  heneU  t^ 
contract  in  the  same  manner  ai  though  unnurried,  and  may  sue  and  be  aued 
on  such  eontracta  withont  her  husband,  bnt  ahe  cannot  be  an  accommodation 
endoraer  or  a  surety,  nor  is  she  liable,  on  any  promiae,  to  nnswer  for  the 
debt  or  default  of  any  other  peraon.  She  cannot  convey  or  encumber  real 
estate  withont  her  husband;  bnt  a  married  woman  having  power  to  convey 
as  executrix,  administratrix,  trustee,  or  guardian,  may  make  a  valid  deed 
without  husband  'a  sign&ture.  If  ahe  is  living  in  state  of  Mparation  under  a 
decree  oi  without  a  decree,  if  there  la  no  iasoe,  ahe  may  convey  certain  in- 
terests in  certain  lands.  Her  aeparate  property  is  not  Uable  for  debta  con- 
tracted for  the  snpport  of  herself  or  family  as  her  Imaband'a  agent,  nor  is 
ahe  Sable  for  family  excuses,  except  by  express  contract  in  her  own  name. 
When  a  man  refuses  or  neglects  to  support  his  wife,  and  she  lives  separate 
from  him,  she  may,  by  order  of  court,  sell,  mortgage,  or  lease  her  lands,  and 
may  sne  her  husband  in  all  matters  relating  to  her  separate  property,  as 
though  unmarried.  A  maTrled  woman  may  make  a  will,  but  cannot  defeat 
ber  haaband's  rights  in  her  real  estate.  Dower  and  curtesy  are  aboliriied. 
Instead,  wch  haa  a  life  eetat«  in  one-third  of  the  other 'a  lands. 

NEW  MEXICO. 

AQ  property  owned  by  either  husband  or  wife  before  marriage,  or  aft»- 
mrds  acquired  by  gift,  beqneet,  devise,  or  descent,  is  his  or  her  separate 
property  and  is  not  liable  for  the  debts  of  the  other  contracted  before 
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marriage.  Her  separate  property  ia  not  liable  for  his  debts  after  marriage, 
but  is  liable  for  her  own.  She  may  convey  it  withont  his  conBeut  All 
other  property  acquired  by  either  after  marriage  ia  community  property. 
Thia  is  not  liable  for  her  contracts  unless  aecured  by  mortgage  or  pledge  ex- 
ecuted by  him.  Husband  has  the  management  and  control  of  commouity 
property  with  full  power  of  diBposition  other  than  testamentary,  except  that 
he  cannot  make  a  gift  of  it,  or  sell  or  encumber  the  homestead  or  household 
furniture,  or  elothing  of  wife  or  chilUren  without  her  written  consent.  On 
the  death  of  wife  the  whole  community  property  belongs  to  hnaband.  On 
the  death  of  husband  one  half  goes  to>  wife;  the  other  half  ia  subject  to 
lug  testamentary  disposition,  and  if  he  make  none  goes,  one  fourth  to  the 
surviving  wife,  and  one  fourth  to  childrm  if  any,  if  none  all  to  her.  Hus- 
hand  and  wife  may  contract  with  each  other  and  with  others  as  if  unmar- 
ried.    There  is  no  dower  or  curtesy. 

NEW  YORK. 

The  real  and  personal  property  of  any  woman  acquired  before  or  after 
marriage  remains  her  separate  property,  not  liable  for  her  husband's  debts. 
Marriage  contracts  are  allowed.  She  may  carry  on  a  trade  or  business  an 
her  separate  account,  may  manage  her  property  and  business  free  from  the 
control  of  lier  husband,  and  may  dispose  of  her  real  or  personal  estate. 
Her  bargains  do  not  bind  her  husband.  She  may  sue  and  be  sned  in  regard 
to  her  person  or  separate  property.  By  act  of  1906  she  may  bring  suit  on 
torts  without  joining  her  husband.  Transfers  of  real  estate  may  be  made 
directly  between  husband  and'wife,  and  they  may  contract  with  one  another. 
Her  husband  is  liable  for  her  antenuptial  debts  to  the  extent  of  the  a^^sets 
received  from  her.  A  policy  of  insurance  on  the  life  of  any  one  in  ber  favor 
may  with  consent  of  the  insured  be  assigned.  She  may  bold  patents  for  her 
inventions,  and  niay  vote  on  stock  held  by  her.  She  may  be  a  guardian,  ex- 
ecutrix, or  administratrix,  and  n:ay  give  the  necessary  bonds.  She  may 
make  a  will  of  personal  property  at  sixteen;  of  real  property  at  twenty-one. 
She  may  make  a  power  of  attorney  as  if  single.  Age  of  consent  to  marriage 
is  eighteen. 

NORTri  CAKOLINA. 

All  the  property,  real  and  personal,  of  a  married  noman,  whether  ac- 
quired before  or  after  marriage,  is  ber  separate  property,  and  is  not  liable 
for  the  debta  or  obligations  of  her  husband.  Marriage  settlements  are  in- 
valid as  against  creditors  existing  at  the  time  of  the  making  the  same.  Her 
husband  is  not  liable  for  her  debts,  eontrscts,  or  wrongs,  maile  or  committed 
before  marriage,  but  her  liability  for  debts  or  damages  contmcted  or  iU' 
corred  before  marriage  is  not  impaired  by  the  marriage.  She  may  contract 
and  deal  so  as  to  affect  ber  real  and  personal  property  with  the  same  effect 
as  though  unmarried,  but  cannot  convey  her  real  estate  without  the  written 
consent  of  her  husband.  She  may  sue  in  her  own  name  without  joining  her 
husband  to  recover  for  personal  services  or  Injuries.  She  may  make  a  will, 
provided  she  does  not  deprive  faer  hnsbamt  of  his  curtesy.  She  mny  insure 
his  life  for  her  beoeflt,  if  the  premium  does  not  exceed  three  hundred  dol- 
lars.   Females  are  of  age  at  twenty-one. 
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NOETH  DAKOTA. 


A  married  iromaa  ma;  own  in  her  own  rigbt  real  and  personal  piopeit;, 
and  manage^  sell,  toimj,  and  deriee  the  ume  u  f  reel;  as  ttunigh  nunarriad. 
eha  may  make  contractB  and  Kxe  and  be  sued  thereon.  Neither  hnsband  nor 
wife  baa  any  intereit  in  the  property  of  the  other,  or  is  ansneTaUe  for  the 
other's  acts.  Hnaband  and  wife  ma;'  make  contracts  with  each  otbei  le- 
speeting  property  as  thoagh  unmarried.  The  esxuinga  or  separate  property 
of  the  wife  are  not  liable  for  the  debts  of  the  husband.  Hnsbaad  and  wife 
are  jointly  liable  for  necessary  supplies  for  family,  and  education  of  minor 
ehildren.  Women  Utain  tbeir  majority  at  ughteen.  Curtesy  and  dower  are 
aboUahed. 

OHIO. 

AH  property,  real  or  penona],  belonging  to  a  woman  at  her  marriage,  or 
afterwards  acquired  by  conveyance,  gift,  dense,  or  inheritance,  or  by  pnr- 
cliaae  with  her  separate  mon^  or  means,  or  dne  as  wages  of  her  personal 
labor,  or  growing  out  of  any  violation  of  her  psrBonal  rights,  together  with 
the  income  therefrom,  is  her  separate  property,  is  under  her  sole  control,  and 
not  liable  for  any  debts  of  her  husband.  She  may  sue  and  be  sued  in  her 
own  name,  and  may  contract  in  the  tame  manner  and  to  the  same  extent 
as  though  unmarried.  Husband  and  wife  may  contract  with  each  other.  A 
married  woman  whose  husband  deserts  her,  or  neglects  to  provide  for  his  fam- 
ily, may,  in  her  own  name,  contract  for  the  labor  of  herself  and  her  minor 
children,  and  collect  the  earnings  thereof,  and  may,  by  application  to  the 
eonrt  of  common  pleas,  secure  the  care  and  control  of  minor  ehildren  and 
the  disporiUon  of  her  real  property.  A  married  woman  may  make  a  will. 
Womra  attain  their  majority  at  the  age  of  eighteen.  The  husband  Is  not 
liable  for  the  wife's  contracts  or  torts.  Curtesy  is  abolished,  but  the  fans- 
band  has  a  dower  right  in  the  wife's  estate. 

OKLAHOMA, 

A  married  woman  may  own,  manage,  sell,  convey,  and  derlae  property, 
real  and  personal,  acquired  by  gift,  descent,  or  purchase,  and  make  contracts 
and  incnr  liabilities,  in  the  same  manner  as  if  unmarried.  Neither  husband 
or  wife  has  any  interest  in  the  property  of  the  other,  but  neither  can  be  ex- 
cluded from  the  other's  dwelling.  Husband  and  wife  may  contract  with 
each  other,  or  with  others,  respecting  property,  subject  as  between  them- 
selves to  the  rules  of  law  as  to  penona  in  confidential  relations.  Neither  is 
answerable  for  the  acts  of  the  other.  Earnings  of  wife  and  of  minor  chil- 
dren Hving  with  her,  while  she  is  living  separate  from  her  hnsliand,  are  her 
separate  property.  The  separate  property  of  wife  is  not  liable  for  debts  of 
hnsband,  but  Is  liable  for  her  own  debts  contracted  before  or  after  marriage, 
exeept  for  those  contracted  for  the  support  of  herself,  her  children,  or  family 
as  her  husband's  agent.  She  may  bny  and  sell  goods,  give  notes  or  other 
obligations,  and  sne  and  be  sued,  as  if  unmarried.  Women  attain  their  ma- 
jority at  eighteen.    Dower  and  eorte^  are  aboUahed. 
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OBEOON. 

The  property  of  a  married  woman,  irtiether  acquired  before  marriage  or 
after,  is  her  separate  propertj,  and  is  not  liable  for  the  debts  of  the  husband. 
8ba  joaj  manage,  sell,  conTey,  or  devise  the  aame  by  irill,  to  the  eame  extent 
and  in  the  same  manner  that  her  hnsbend  can  property  belonging  to  him. 
Husband  and  wife  may  convey  property  to  one  another.  Property  of- both  is 
liable  for  expenses  of  family  and  edneation  of  children.  Nuther  is  liable 
for  the  contracts  of  the  other.  By  special  statute  all  civil  disabilities  which 
are  not  imposed  upon  the  husband  are  removed  from  the  wife,  and  she  now 
has  the  right  to  vote  and  to  hold  ofSee.  Women  attain  their  majority  at 
eighteen,  or  on  marriage.  Widow  is  entitled  as  dower  to  nse  for  life  of 
one  half  of  lands  owned  by  hnaband  at  any  time  daring  marriage  nuless 
lawfully  barred.  Husband 'ft  rights  of  curte^  in  wife's  lands  are  the  same. 
She  may  devise  lands  by  will  but  subject  to  husband's  rights  by  curtesy. 

PBNN8YLVAMIA, 

The  disabilities  of  married  women  as  to  acquisition,  control,  and  dispoci- 
tion  of  property,  and  the  right  to  make  contracts,  have  been  enbatantlaOy  re- 
moved.  Every  married  woman  has  the  right  to  acquire,  hold,  control,  and 
dispoM  of  her  property,  real  and  personal,  in  the  same  manner  as  though 
lumarrled,  except  that  she  cannot  mortgage,  lease,  or  eonvey  real  estate 
Dnleae  her  husband  joins  in  the  conveyance.  Her  deed  or  lease  most  be  sepa- 
rately acknowledged. 

Property  of  every  kind  owned,  acquired,  or  earned  by  her  before  or  after 
marriage  belongs  to  her  and  not  to  her  husband  or  hie  creditora.  She  may 
make  any  contract  relating  to  any  business  in  which  she  may  engage,  or  for 
DecMaariea,  or  in  relation  to  her  aeparate  estate,  and  may  sue  or  be  sued 
thereon,  or  for  torts  done  to  or  committed  by  her,  in  the  same  manner  and 
with  the  same  effect  as  though  unmarried,  and  any  recovery  by  or  against 
her  will  aSect  only  her  separate  estate,  but  she  cannot  become  accommoda- 
tion endorser,  guarantor,  or'  surety  for  another.  Bhe  may  make  assignments, 
transfers,  and  sales  'of  her  separate  personal  property  of  every  kind  without 
her  bnebsnd  joining.  She  may  dispose  of  her  property,  real  and  personal, 
by  will  signed  by  her  aa  tltough  unmarried.  Widow  takes  for  life  one-third 
(or  if  no  issue  living,  one-half)  of  all  real  estate  owned  by  husbaud  at  his 
decease,  and  dower  in  all  owned  by  him  at  any  time  during  marriage,  unless 
she  has  released  it,  or  the  land  has  been  sold  under  execntlon.  Husband  has 
wife's  lands  for  life  whether  there  be  issne  or  not. 

THE  PHILIPPINES. 
The  respective  rights  of  hnsband  and  wife  in  relation  to  property  are  still 
in  moBt  respects  governed  by  the  provisions  of  the  Spanish  Civil  Code.  They 
may  by  marriage  contract  before  marriage  stipulate  the  conditions  for  con- 
jugal partnership  with  regard  to  preaent  and  future  property;  otherwise 
their  rights  wiU  be  governed  by  the  legal  system  of  conjugal  partnership. 
The  separate  property  of  each  consists  of  that  brought  to  the  marriage  as 
his  or  her  own ;   that  acquired  for  a  good  consideration  by  either  during  the 
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marriage;  that  aequired  bj  rigbt  of  rodempUoii  or  hj  exchange  for  proper^ 
belonging  to  eitheij  and  that  bought  with  jaonisj  belonging  ezclDsiTelf  to 
eitlier.  To  the  conjagal  paTtneraMp  belong  property  acquired  bj  valnable 
eonsideratioii  during  marriage  at  the  expense  of  partnership  pioper^, 
whether  made  for  tbe  partneraliip  or  tor  one  of  the  ipoiueA  oulf ;  that  ob- 
tained by  tbe  indoetry,  salaries,  or  work  of  the  bpoobca  or  either  of  them; 
the  fruity  income  and  interest  during  the  marriisge  from,  partnerehip  prop- 
erty or  that  belonging  to  either  of  the  spoosee.  The  wife  has  the  nianage- 
ment  of  her  separate  property,  bat  she  cannot  alienate,  encumber,  or  mort- 
gage it  withoQt  Mb  pennisaion.  The  hasband  is  the  administrator  of  the 
conjngal  partneTHhip.  He  may  alienate  or  encumber  the  conjugal  property 
for  valuable  consideration  without  her  eonaent,  and  can  dispose  by  will  of 
his  half.  She  cannot  bind  the  conjugal  property  except  for  daily  cipenaea 
□f  the  family.  He  is  the  administrator  of  the  wife's  dowry.  Ue  must  be 
joined  in  all  setionB  by  or  against  her,  except  in  aetionB  concerning  her 
separate  property,  or  in  suits  between  them,  or  when  for  jnst  cause  she  is 
Hying  iqiart  from  him.  Gifts  by  one  to  the  other  during  marriage,  with 
•ome  trifling  exceptions,  are  vdd.  She  may  make  a  will  and  act  as  execu- 
trix and  administratrix.    Women  are  eligible  aa  membera  of  school  boards. 

POETO  EICO. 
AH  proper^,  real  and  personal,  belonging  to  either  husband  or  wife  at 
the  timeof  marriage,  and  all  eubseqaently  acquired  by  either  by  gift,  devise 
or  descent,  or  by  exchange  for  separate  property,  or  purchased  with  money 
belonging  to  either  buaband  or  wife,  is  separate  proper^.  AH  other  prop- 
erty acquired  during  the  marriage,  including  the  income  of  property  form- 
erly acquired,  in  community  property.  The  wife  may  manage  and  diapoae  of 
her  separate  property  and  contract  in  reference  to  the  same.  She  may  sue 
and  be  sued  apart  from  her  husband  in  suits  relating  to  her  separate  prop- 
erty and  rights;  in  other  eases  he  must  be  joined.  The  husband  haa  the 
control  and  management  of  the  community  property  during  the  marriage, 
but  the  wife  most  join  in  any  alienation  of  real  estate.  He  cannot  dispose 
by  win  of  more  than  one-half  of  the  community  property,  and  on  the  decease 
of  either  husband  or  wife  one-half  goes  to  the  stirrivor.  The  property  con- 
ditions of  the  conjugal  partnership  may  be  controlled  by  marriage  contract. 
In  marriage  where  the  husband  ia  a  Porto  Kcan  tbe  laws  of  Porto  Rico  re- 
lating to  conjugal  partnership  in  property  prevail;  otherwise  the  laws  of 
the  hnaband's  country  are  binding.  Ante-nuptial  gifts  are  valid,  but  those 
between  the  spouses  after  marriage,  with  some  trifling  exceptions  are  void. 
Parents  are  reqaired  to  give  dowry  to  daughters,  tbe  proportionate  amount 
of  which  is  regulated  by  law. 

BHODE  ISLAND. 
The  property  of  a  married  woman,  whether  acquired  before  or  after  mar- 
riage, icclnding  that  acquired  by  her  own  industry,  together  with  the  income 
from  the  same,  is  not  liable  for  her  husband's  debts,  and  remains  her  sole 
and  separate  property  and  may  be  disposed  of  by  her  as  though  she  was  un- 
married, subject,  however,  to  his  curtesy  in  her  real  estate.    She  may  make 
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eontiMta  of  all  kinds  u  thongfa  uninarried.  She  ma;  dispoae  of  her  prop- 
erty b^  will,  but  not  so  as  to  impair  her  husband's  earteej.  Her  aeparate 
property  is  not  liable  toi  the  eipensea  of  the  family,  or  for  the  Support  of 
herself  or  children,  except  by  her  written  order;  property  beld  for  her  bene- 
fit under  express  trusts  may  be  sabje<tt  to  her  contracts  by  ber  expresa  writ- 
ten order.  Hosband  and  wife  may  convey  property  to  one  &uotber  when  not 
in  fraud  of  creditors.  A  married  woman  coming  from  another  State  whose 
busband  has  never  lived  with  her  in  the  State,  after  a  year's  eontinuoua  resi- 
dence may  transact  businesB,  maJie  contracts,  dispose  of  property  acquired 
by  ber,  and  hsve  the  custody  of  her  minor  children.  A  married  or  nnmai- 
ried  woman  is  of  age  at  twenty-one. 

SOUTH  CAEOUNA. 
By  the  eonstitntion  of  South  Cisolina,  adopted  in  1S96,  "the  real  and 
personal  property  of  a  woman  held  at.the  time  of  her  marriage,  or  that  which 
she  may  thereafter  acquire  by  gift,  grant,  inheritance,  deviae,  or  otherwise, 
shall  be  her  separate  property,  and  she  shall  have  all  the  rights  incident  to 
the  same  to  which  an  unmarried  man  or  woman  is  entitled.  She  ahall  have 
the  power  to  contract  and  be  contracted  with  in  the  same  manner  as  if  sba 
were  unmairied. ' '  8he  is  not  bound  to  support  her  family  if  her  huaband  be 
alive,  and  her  separate  property  is  not  bound  by  the  contracts  of  her  hus- 
band without  ber  conwat.  Her  earnings  and  income  are  a  part  of  her  sepa- 
rate estate.    Tenancy  by  the  curtesy  is  abolished. 

SOOTH  DAKOTA. 

A  married  woman  may  own  in  her  own  right  real  and  personal  property, 
and  manage,  sell,  convey,  and  devise  the  same  as  freely  as  though  onmarried. 
She  may  make  contracts  and  sue  or  be  sued  thereon.  Nather  husband  noV 
wife  has  any  interest  in  the  property  of  the  other,  or  is  answerable  for  tho 
Other's  acts.  Husband  and  wife  may  make  contracts  with  each  other  re- 
specting-property  as  though  unmarried.  They  are  jointly  and  severally 
liable  for  necessaries  consisting  of  food,  clothing  and  fuel  purchasMl  for 
the  family.  The  earnings  or  separate  property  of  the  wife  are  not  liable 
for  the  debts  of  the  husband.  Women  attain  their  majority  at  dghteen. 
Curtesy  and  dower  ore  abolished. 

TENNESSEE. 
Harried  women  are  now  fully  emancipated  from  all  disability  on  account 
of  coverture,  and  the  common  law  as  to  tile  disabilities  of  married  women 
and  its  efFect  on  the  rights  of  property  of  the  wife  is  totally  abrogated. 
Marriage  does  not  impose  any  disability  or  incapacity  on  a  woman  as  to  the 
ownership,  acquisition  or  disposition  of  property  of  any  sort,  or  as  to  her 
capacity  to  make  contraeta  and  do  all  acta  in  reference  to  property  which 
she  could  lawfully  do  if  she  were  not  married;  and  every  woman  now  mar- 
ried or  hereafter  to  Im' married  has  the  same  capacity  to  acquire,  hold, 
manage,  control,  use,  enjoy  and  dispose  of,  all  property,  real  and  peiBonal, 
in  possession,  and  to  make  any  contract  :n  reference  to  it,  and  to  bind  her- 
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self  perBOnally,  »iid  to  sue  and  be  sued  witn  all  the  rights  and  incidents 
tbeieof,  aa  12  she  were  not  tnanied.  She  is  not  liable  for  debts  eoDtracted 
for  the  mpport  or  expenses  of  herself  and  familj  nnless  she  ezpreBBly  con- 
tracts to  be  BO.  Any  insurance  of  the  bnsband's  life  goes  to  his  wife  and 
ehildreQ  free  froin  his  debts.  Bhe  maj  Jispose  of  tier  propertj,  real  and 
personal,  bj  will,' but  not  so  as  to  depriTe  her  husband  of  bis  curtesy. 

TEXAS. 
The  mniriage  of  a  female  minor  gives  her  all  the  rights  she  would  have 
if  of  age.  All  property  acquired  by  either  party  before  marriage,  or  by  gift, 
devise,  or  descent  afterwards,  la  the  separate  property  of  each.  Property 
acquired  by  either  during  marriage  in  other  ways  is  common ;  the  husband 
only  may  dispose  of  it  during  coverture.  If  there  are  no  children  the  whole 
goes  to  the  survivor,  otherwise  one-half.  The  wife  has  sole  msnagement 
and  control  of  her  separate  property  and  of  her  personal  earnings,  rents  from 
real  estate,  interest  on  bonda  and  notes  and  dividends  on  stock,  and  they  are 
not  subject  to  the  husbands  debts,  but  he  must  join  in  conveyances  of  reel 
estate  and  transfer  of  her  stocks  and  bonds.  If  he  refuse  to  join  she  may  ob- 
tain leave  of  court  to  act  alone.  Neither  his  separate  property  nor  tbe  com- 
mnnity  property,  eieept  as  above,  is  subject  to  her  debts,  except  for  neces- 
taries  for  her  or  her  children.  Marriage  agreements  must  be  made  before  a 
notary,  and  may  be  acknowledged  by'a  minor,  with  the  parent 's  or  guardian  '■ 
consent,  and  are  analterable  after  marriage.  A  reMrvatiou  of  property 
therein  to  be  good  must  be  recorded.  On  the  death  of  either  the  survivor 
takes  the  common  property,  subject  to  its  debts,  nor  is  it  necessary  for  tha 
husband  to  administer  on  such  property  on  her  death,  as  he  has  the  sam« 
control  of  It  then  that  he  had  in  her  lifetime.  In  case  of  his  death  she  has 
the  aaiae  control  till  she  marries,  when  it  will  be  subject  to  administration. 
Dower  is  aboliahed.  Husband  may  be  compelled  to  give  bonds  for  the 
proper  management  of  the  common  property.  A  married  woDian  cannot 
contract  as  a  partner  in  business  or  embark  her  separate  means  in  trade,  nor 
can  she  join  In  note  or  be  surety  on  bond  without  her  husband. 

UTAH. 
AH  property  owned  by  either  husband  or  wife,  whether  acquired  before 
or  after  marriage,  is  separate  property  and  may  be  held  and  disposed  of 
without  limitation  or  reotrictlon  by  reason  of  eovertare.  A  married  woman 
may  cany  on  badness  vrith  her  separate  property,  and  her  notes  and  con- 
tracts in  reference  to  such  bnsiness  are  binding  on  her.  She  may  make  a 
will,  as  if  sole.  Dower  and  curtesy  are  aboliahed.  Majority  at  age  of 
,  eighteen. 

VEEMONT. 
The  real  estate  of  a  married  woman,  and  the  rents,  issues,  and  products 
thereof,  and,  daring  coverture,  her  husband's  interest  in  the  same,  cannot  be 
levied  upon  for  the  sole  debts  of  her  husband,  except  that  the  annual  pro- 
ducts may  be  taken  for  debts  created  for  necessaries  for  his  wife  and  family, 
or  for  labor  or  materials  furnished  upon,  or  for  cultivation  or  improvement 
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of  such  real  estate.  A  married  woman's  eepvate  property,  vbether  aa- 
quired  before  oi  after  marriage,  is  not  liable  for  her  huebaad'e  debts,  or  for 
debts  contracted  for  the  support  of  herself  and  children,  AH  personal  prop- 
ertj  aeqnired  bj  a  married  noman  during  coverture  bj  inheritance  or  dia- 
tribution  is  held  to  her  sole  and  separate  u»e.  Her  earnings  are  not  aubject 
to  attachment  by  trustee  process  for  her  husband's  debts.  The  husband 
must  join  in  coaveTunce  of  her  real  estate.  Dower  is  allowed  only  in  real 
estate  of  which  the  husband  died  seized. '  She  maj  make  eontracta  with  anj 
person  except  her  husband,  and  her  separate  estate  ia  liable  therefor.  Fe- 
males become  of  age  at  eighteen.  A  married  woman  may  dispose  of  her 
propertj,  real  and  peraonal,  by  will.  A  married  woman  may  be  guardian, 
executrix,  administratrix,  or  trustee. 

VIRGINIA. 
All  real  and  personal  estate  to  which  any  woman  ia  entitled  at  the  time 
of  her  marriage,  or  wbich  she  may  subsequently  acquire,  is  her  separate  es- 
tate, not  subject  to  the  uhc^  control,  or  disposal  of  her  husband,  or  to  liabil- 
ity for  his  debts.  She  may  manage  and  dispose  of  her  property  ai  if  sole, 
except  that  she  cannot  deprive  her  husband  of  his  right  to  curtesy  in  her  real 
estate.  She  may  engage  in  trade  and  carry  on  business  as  it  unmarried,  and 
the  proceeds  of  her  labor  and  eernings  of  her  bueinesa  are  ber  separate  prop- 
erty. 8be  may  make  contracts  and  sua  and  be  sued  thereon  aa  though  un- 
manied,  and  any  judgment  against  her  may  be  enforced  against  her  separate 
estate.  Her  contracts  in  reference  to  her  separate  estate,  businem,  or  labor 
are  not  binding  upon  her  husband  or  his  estate,  and  when  married  after 
March  31,  18TS,  he  is  not  liable  for  her  antenuptial  debts.  Every  contract 
made  by  a  married  woman  is  presumed  to  be  with  reference  to  her  separate 
estate  and  binding  thereon.  If  husband  wilfully  abandons  or  deserts  his 
wife,  and  such  abandonmeDt  or  desertion  continues  until  her  death,  he  loses 
all  rights  in  her  separate  estate. 

WASHINGTON. 
All  property,  real  and  personal,  owned  by  the  husband  or  wife  before 
marriage,  and  that  acquired  afterwards  by  gift,  devise,  or  descent,  is  sepa- 
rate property.  Alt  property  acquired  during  marriage,  except  by  gift,  de- 
vise, or  descent,  is  their  common  property.  The  husband  has  the  manage- 
ment and  control  of.  the  commuait;  property  and  may  dispose  of  the  personal 
property,  but  cannot  sell  or  encumber  the  real  estate  unless  the  wife  joins. 
They  may  convey  their  respective  interests  in  common  property  directly  to 
each  other.  A  married  woman  may  contract,  and  sue  and  be  sued,  as  though 
unmarried.  All  laws  imposing  civil  disabilitiee  on  the  wife  which  are  not 
imposed  also  upon  the  husband  are  abolished.  The  rights  of  both  parents  to 
the  care  and  custody  of  children  are  equal.  Dower  and  cnrtesy  are  abol- 
ished.   A  woman  is  of  full  age  at  the  age  of  eighteen. 

WEST  VIEGINIA. 

Id  Wist  Viboinu,  the  real  and  personal  property  of  a  married  woman 

acquired  from  any  person  other  than  her  husband  is  aeenred  to  her  aeparst* 
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use,  free  from  tbe  costiol  or  debts  of  her  husband.  And  her  earninga,  and 
the  real  and  personal  property  purchased  wiiu  the  proceeds  thereof,  remain 
her  separate  property  free  from  bis  control  or  debts.  If  living  separate  and 
apart  from  her  husband,  she  may  convey  her  property,  otherwise  (if  the 
property  be  real  estate),  hei  husband  must  join  in  the  deed.  She  may  insure 
her  husband's  liie  for  her  ow"  benefit,  provided  the  premium  does  not  ex- 
ceed one  hundre<l  anil  firty  dollan.  She  may  hold  and  enjoy  patents  for 
faer  inventions;  may  make  deposits  in  the  bank;  may  hold  stock  in  corpora- 
tions (other  than  mutual  fire  InanrBnce  companies),  and  TOt«  on  the  nme. 
Her  husband  la  liable  for  her  debts  contracted  before  marriage  only  to  the 
extent  of  the  property  received  by  him  through  her.  She  may  sue  and  bo 
sued  alone  in  regard  to  her  separate  estate.  If  living  apart  from  her  hus- 
band she  may  carry  on  business  in  her  awn  name,  and  tbe  capital  and  profits 
of  BOCh  business  are  her  separate  property. 

WISCONSIN. 

The  real  and  personal  property  of  the  wife  at  the  time  of  marriage,  and 
the  income  thereof,  and  any  which  she  may  receive  by  inheritance,  gift, 
grant,  devise,  or  bequest  from  any-person  other  than  her  husband,  is  her 
separate  property,  not  subject  to  the  disposal  of  the  husband,  or  liable  for 
bis  debts.  She  may  convey  her  property,  real  or  personal,  as  if  unmarried, 
and, her  husband  need  not  join  in  her  deed,  but  will,  notwithstanding,  be 
barred  of  any  right  of  curtesy.  A  deed  or  mortgage  of  the  homestead  la 
void  without  her  signature.  The  wife's  individual  earnings  are  her  separate 
property.  A  policy  of  insurance  for  the  benefit  of  a  married  woman  inures 
to  her  sole  and  separate  use  and  that  of  her  children.  Ber  separate  estate  is 
liable  for  debts  contracted  by  her  on  its  credit,  but  is  not  liable  for  family 
expenses  except  by  express  contract.  She  may  dispose  of  her  separate  estate 
in  all  reapects  as  an  nnmarried  woman,  and  may  deal  with  her  husband  in 
reference  to  sncb  estate  in  the  same  manner  as  with  a  stranger.  Women 
become  of  age  at  twenty-one,  but  may  make  a  will  and  bar  dower  at  eighteen. 

WYOMING. 

The  rights  of  a  married  woman  in  respect  to  her  property  are  substantially 
the  same  as  though  she  were  unmarried.  She  may  make  a  will,  sue  and  be 
sued,  make  contracts,  carry  on  business,  retain  her  own  earnings,  hold  and 
convey  property,  real  and  personal,  free  from  the  control  or  interference  of 
her  husband,  and  from  liability  for  his  debts.  Husband  and  wife  are  jointly 
Ind  severally  liable  for  necessary  family  expenses  and  education  of  children. 
She  may  hold  office  and  vote  at  election.  She  may  be  executrix  of  a  will, 
but  cannot  be  appointed  administratrix.    Dower  and  curte^  fire  abolished. 

CANADA. 
In  the  provinces  of  the  Dominion,  generally,  a  married  woman  holda  all 
her  property  and  earnings  free  from  the  control  of  her  htiaband.    Her  sepa- 
rate property  is  liable  for  her  debts  before  marriage,  and  her  husband  is 
not.     She  may  manage  it  and  bequeath  it.     She  is  entitled  to  dower,  but 
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then  U  no  tenaucj'  by  cuitear.  Id  the  Proviiicfl  of  Quebec  tlie  law  u  modi- 
fied bj  the  French  law.  There  all  the  perwnaL  proper^  and  puna  of  botll 
pBrtiea  are  put  together  and  form  the  commuuitj  propertj,  which  the  hus- 
band administera.  Each  con  bequeath  only  his  or  her  interest,  and  the  hdn 
of  each  inherit  the  interest  of  the  other. 


CHAfTEBT. 


TBB  LEGAL  MEANING  OF  AOREEMBNT. 

No  CONTRACT  whlch  the  law  will  recognize  and  enforce  exiats, 
until  the  parties  to  it  hare  agreed  upon  the  aame  thing,  in  the 
same  sense.  Thus,  in  a  cose  where  the  defendants  by  letter 
offered  to  the  plaintiffs  a  certain  quantity  of  "^rood"  barley,  at 
a  certain  price.  Plaintiffs  replied:  "We  accept  your  offer,  ex- 
pecting you  will  give  us  fine  barley  and  full  weight."  The  jury 
found  that  there  was  a  distinction  in  the  trade  between  tbe  words 
"good"  and  "fine,"  and  the  court  held  that  there  was  not  a 
sufficient  acceptance  to  sustain  an  action  for  non-delivery  of  the 
barley.  So  where  a  person  sent  an  order  to  a  merchant  for  a  par- 
ticular quantity  of  goods  on  certain  terms  of  credit,  and  the 
merchant  sent  a  less  quantity  of  goods,  and  at  a  shorter  credit, 
and  the  goods  were  lost  by  the  way,  it  was  held  by  the  court  that 
the  merchant  must  bear  the  loss,  for  there  was  no  sale  or  contract 
between  the  parties. 

There  is  an  apparent  exception  to  this  rule,  when,  for  example, 
A  declares  that  he  was  not  understood  by  B,  or  did  not  under- 
stand B,  in  a  certain  transaction,  and  that  there  is  therefore  no 
bargain  between  them;  and  B  replies  by  showing  that  the  lan- 
guage used  on  both  sides  was  explicit  and  unequivocal,  and  con- 
stituted a  distinct  contract.  Here,  B  would  prevail.  The  reasMi 
is,  that  the  law  presumes  that  every  person  means  that  which  he 
distinctly  says.  If  A  had  offered  to  sell  B  his  horse  for  twenty 
dollars,  and  received  the  money,  and  then  tendered  to  B  his  cow. 
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on  the  ground  that  he  was  thiuklDg  only  of  his  cow,  and  used  the 
word  horse  by  mistake,  this  would  not  avoid  his  obl^ation,  unless 
he  could  show  that  the  mistake  was  known  to  B ;  and  then  the 
bargain  would  be  fraudulent  on  B  's  part.  This  would  be  an  ex- 
treme case;  but  difficult  questions  of  this  sort  often  arise.  If  A 
had  agreed  to  sell,  and  had  actually  delivered,  a  cargo  of  shingles 
at  "3.25,"  supposing  that  he  was  to  receive  that  price  for  a 
"bunch,"  which  contains  five  hundred,  and  6  supposed  that  be 
had  bought  them  at  that  price  for  a  "thousand,"  which  view 
should  prevail  t  The  answer  would  be,  first,  that  if  there  was, 
honestly  and  actually,  a  mutual  mistake,  there  was  no  contract, 
and  the  shingles  should  be  returned.  But,  secondly,  if  a  jury 
should  be  satisfied,  from  the  words  used,  from  the  luage  prevail- 
ing where  the  bargain  was  made  and  known  to  the  parties,  or 
from  other  circumstances  attending  the  bargain,  that  B  knew 
that  A  was  expecting  that  price  for  a  bunch,  B  would  have  to  pay 
it;  and  if  they  were  satisfied  that  A  knew  that  B  supposed  him- 
self to  be  buying  the  shingles  by  the  thousand,  then  A  could  not 
reclaim  the  shingles,  nor  recover  more  than  that  price.  There 
was  such  a  case  so  decided. 

In  construing  a  contract,  the  actual  and  honest  intentitBi  of 
the  parties  is  always  regarded  as  an  important  goide.  But  it 
must  be  their  intention  as  expressed  in  the  contract. 

If  the  parties,  or  either  of  them,  show  that  a  bargain  was  hon- 
estly but  mistakenly  made,  which  was  materially  different  from 
that  intended  to  be  made,  it  would  be  a  good  groimd  for  declar- 
ing that  there  was  no  contract. 

Mistakes  of  fact  in  a  contract  can  be  corrected  by  the  courts, 
but  not  mistakes  of  law ;  no  man  being  permitted  to  take  advan- 
tage of  a  mistake  of  the  law,  either  to  enforce  a  right,  or  avoid  an 
obligation ;  for  it  would  be  obviously  dangerous  and  unwise  to 
encourage  ignorance  of  the  law  by  permitting  a  party  to  profit, 
or  to  escape,  by  his  ignorance.  But  the  law  which  one  is  required 
at  his  peril  to  know,  is  the  law  of  hia  own  country.  Ignorance  of 
the  law  of  a  foreign  state  is  ignorance  of  fact.  In  this  respect 
the  several  States  of  the  Union  are  foreign  to  each  other.  Hence, 
money  paid  through  ignorance  or  mistake  of  the  law  of  another 
State  may  be  recovered  back. 

Fraud  annuls  all  obligation  and  all  contracts  into  which  it 
enters,  and  the  law  relieves  the  party  defrauded.    If  both  of  the 
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parties  act  fraudulently,  neither  ean  take  advaatarre  of  the  fraud 
of  the  other;  and  if  one  acts  fraadulently,  he  cannot  set  his 
own  fraud  aside  for  his  own  benefit.  Thus,  if  one  gives  a  fraudu- 
lent bill  of  sale  of  property,  for  the  purpose  of  defrauding  his 
creditors,  he  cannot  set  that  bill  aside  and  annul  that  sale,  al- 
though those  who  are  injured  by  it  may. 

Section  II. 

WHAT  IS  AN  ASSENT  T 

The  most  important  application  of  the  rule  stated  at  the  be- 
ginning of  this  chapter,  is  the  requirement  that  an  acceptance  of 
a  proposition  must  be  a  simple  and  direct  affirmative,  in  order  to 
constitute  a  contract.  For  if  the  party  receiving  the  proposition 
or  oSer  accepts  it  on  any  condition,  or  with  any  change  of  its 
terms  or  provisions,  which  is  not  altogether  immaterial,  it  is  no 
contract  until  the  party  making  the  offer  consents  to  those  modi- 
fications. 

Therefore,  if  a  party  offers  to  buy  certain  goods  at  a  certain 
price,  and  directs  how  the  goods  shall  be  sent  to  him,  and  the 
owner  accepts  the  offer  and  sends  the  goods  as  directed,  and  they 
are  lost  on  the  way,  it  is  the  buyer's  loss,  because  the  goods  were 
his  by  the  sale,  which  was  completed  when  the  offer  was  accepted. 
But  if  the  owner  accepts  the  offer,  and  in  his  acceptance  makes 
any  material  modification  of  its  terms,  and  then  sends  the  goods, 
and  they  are  lost,  it  is  his  loss  now,  because  the  contract  of  sale 
was  not  completed. 

Nor  will  a  voluntary  compliance  with  the  conditiwis  and  terms 
of  a  proposed  contract  always  make  it  a  contract  obligatory  on 
the  other  party,  unless  there  has  been  an  accession  to,  or  an  ac- 
ceptance of,  the  proposition  itself.  In  general,  if  A  says  to  B, 
if  you  will  do  this,  I  will  do  that ;  and  B  instantly  does  what  was 
proposed  to  him,  this  doing  so  is  an  acceptance,  and  A  is  bound. 
But  if  the  doing  of  the  thing  may  be  something  else  than  an  ac- 
ceptance of  the  offer,  or  if  the  thii^  may  be  done  for  some  other 
Teason  than  to  signify  an  acceptance  or  assent,  there  most  be  ex- 
press acceptance  also,  or  there  is  no  bargain. 
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Section  HI. 


0FFEB8  UADB  ON  TOCB. 

It  BOmetimra  happens  that  one  party  makes  another  a  certain 
offer,  and  gives  him  a  certain  time  in  which  he  may  accept  it. 
The  law  on  this  subject  was  once  somewhat  uncertain,  but  may 
now  be  considered  as  settled.  It  ia  this:  If  A  makes  an  offer  to 
B,  which  B  at  <Hice  accepts,  there  is  a  bargain.  But  it  is  not 
necessary  that  the  acceptance  should  follow  the  offer  instan- 
taneously. B  may  take  time  to  consider,  and  although  A  may 
eipressly  withdraw  his  offer  at  any  time  before  acceptance;  yet 
if  he  does  not  do  so,  B  may  accept  within  a  reasonable  time; 
and  if  this  is  done,  A  cannot  my.  "I  have  changed  my  mind." 
What  is  a  reasonable  time  must  depend  upon  the  circtunstances 
of  each  case.  If  A  when  he  makes  the  offer  says  to  B  that  he  may 
have  a  certain  time  wherein  to  accept  it,  and  ia  paid  by  B  for 
thoa  giving  him  time,  he  cannot  withdraw  the  offer;  or  if  he 
withdraws  it,  for  this  breach  of  his  contract  the  other  party,  B, 
may  have  his  action  for  damages.  If  A  is  not  paid  for  giving 
the  time,  A  may  then  withdraw  the  offer  at  once,  or  whenever  he 
pleases,  provided  B  has  not  previously  accepted  it.  But 
if  B  has  accepted  the  offer  before  the  time  which  was 
given  expired,  and  before  the  offer  was  withdrawn,  then 
A  is  bound,  although  he  gave  the  time  voluntarily  and 
without  consideration.  For  his  offer  is  to  be  regarded 
as  a  continuing  offer  during  all  the  time  given,  unless  it  be  with> 
drawn.  A  railroad  company  asked  for  the  terms  of  certain  land 
they  thought  they  mi^t  wish  to  buy.  The  owner  said  in  a  letter, 
they  might  have  it  at  a  certain  price,  if  they  took  it  within  thirty 
days.  After  some  twenty-five  days  the  railroad  company  wrot» 
acceptii^  the  offer.  .The  owner  says.  No,  I  have  altered  my 
mind ;  the  land  is  worth  more ;  and  I  have  a  right  to  withdraw 
n^  offer,  because  yon  paid  me  nothing  for  the  time  of  thirty  days 
allowed  you.  But  the  court  held  that  he  was  bound,  because  this 
was  an  offer  continued  through  the  thirty  days,  unless  with- 
drawn. They  said  that  the  writing  when  made  was  without  con- 
Enderation,  and  did  not  therefore  form  a  contract.  It  was  then 
hut  an  offer  to  contract,  and  the  part?  making  the  offer  most 
undoubtedly  might  have  withdrawn  it  at  any  time  before  accept- 
ance.   But  when  the  offer  was  accepted,  the  minds  of  the  parties 
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met,  and  the  contract  was  complete,  and  no  witbdraval  could 
then  be  made. 


A  BABGAm  BT  COREtBSPOJIDENCE. 

When  a  contract  is  made  by  correBpondence,  the  qnesticu  oo- 
curs,  At  what  time,  or  by  what  act,  ia  the  contract  completed  t 
The  law  as  now  settled  in  this  country  may  he  stated  thus.  If 
A  writes  to  B  proposing  to  him  a  contract,  this  is  a  continued 
proposition  or  offer  of  A  until  it  reaches  B,  and  for  snch  time 
afterwards  as  would  give  B  a  reasonable  opportunity  of  accept- 
ing it.  It  may  be  withdrawn  by  A  at  any  time  before  acceptance ; 
but  ia  not  withdrawn  in  law  until  a  notice  of  withdrawal  reaches 
B.  This  ia  the  important  point.  Thus  if  A,  in  Boston,  writes  to 
B,  in  New  Orleans,  offering  him  a  certain  price  for  one  hundred 
bales  of  cotton ;  and  the  next  day  alters  his  mind,  and  writes 
to  B,  withdrawing  his  offer  j  if  the  first  letter  reaches  B  before 
the  second  reaches  him,  altbou^  after  it  was  written  and  mailed, 
B  has  a  right  to  accept  the  offer  before  he  gets  the  letter  with- 
drawing it,  and  by  his  acceptance  he  binds  A.  But  if  B  delays 
his  acceptance  until  the  second  letter  reaches  him,  the  offer  is 
then  effectually  withdrawn.  It  is  a  sufficient  acceptance  if  B 
writes  to  A  declaring  his  acceptance,  and  puts  his  letter  into  the 
post-ofBce.  It  seems  now  quite  clear,  that  as  soon  aa  the  letter 
leaves  the  post-office,  or  is  beyond  the  reach  of  the  writer,  the 
acceptance  is  complete.  Suppose  on  the  5th  of  May,  A  in  Boston 
writes  to  B  in  New  Orleans,  offering  to  buy  certain  goods  there 
at  a  certain  price.  On  the  8th  of  May,  A  writes  that  fae  has 
altered  his  mind  and  cannot  give  so  much,  and  mails  the  letter. 
On  the  14th  of  May,  B  in  New  Orleans  receives  the  first  letter, 
and  the  next  day,  the  15th,  answers  it,  saying  that  he  accepts 
the  offer,  and  mails  his  letter.  On  the  17th  he  receives  the  second 
letter  of  A  withdrawing  the  offer.  Nevertheless  the  bargain  ia 
complete  and  the  goods  are  sold.  But  if  B  had  kept  his  letter  of  ~ 
acceptance  by  him  until  he  had  received  A 's  letter  of  withdrawal, 
he  could  not  then  have  put  his  letter  into  the  mail  and  bound  A 
by  bis  acceptance. 

The  party  making  the  offer  by  letter  is  not  bound  to  nse  the 
same  means  for  withdrawing  it  which  he  uses  for  making  it; 
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because  any  withdrawal,  however  made,  terminatea  the  offer,  if 
only  it  reaches  tfie  other  party  before  his  acceptance.  Thus,  if 
A  in  the  case  juat  snppoeed,  a  week  after  he  has  sent  hia  offer 
by  letter,  telegraphs  a  withdrawal  to  B,  and  ^is  withdrawal 
■  reaches  Iiim  before  he  accepts  the  offer,  this  withdrawal  would 
be  effectual.  So  if  he  sent  his  offer  by  letter  to  England  in  a 
sailing  ship,  and  a  fortnight  after  sent  a  revocation  in  a  steamer, 
or  by  tel^raph,  if  this  last  arrived  before  the  first  arrival  and 
was  accepted,  it  would  be  an  effeetnal  revocation. 

SacnoN  V. 

WHAT  EVIDENCE  HAT  BE  RECEIVED  IN  BZFEBBNCE  TO  A  WBITTEM 
CONTRACT. 

If  an  agreement  upon  which  a  party  relies  be  oral  only,  it  must 
be  proved  by  evidence.  But  if  the  contract  be  rednced  to  writ- 
ing, it  proves  itself;  and  now  no  evidence  whatever  is  receivable 
for  the  purpose  of  varying  the  contract  or  affecting  its  obliga- 
tions. The  reasons  are  obvious.  The  law  prefers  written  to  oral 
evidence,  from  its  greater  precision  and  certainty,  and  because  it 
is  less  open  to  fraud.  And  where  parties  have  closed  a  negotia- 
tion and  reduced  the  result  to  writing,  it  is  presumed  that  they 
have  written  all  they  intended  to  agree  to,  and  therefore,  that 
what  is  omitted  was  finally  rejected  by  them. 

But  some  evidence  may  slways  be  necessary,  and  therefore 
admissible;  as,  evidence  of  the  identity  of  the  parties  to  the 
contract,  or  of  the  things  which  form  its  subject-matter.  Quite 
often,  neither  the  court  nor  the  jury  can  know  what  person,  or 
what  thing,  or  what  land,  a  contract  relates  to,  unless  the  parties 
agree  in  stating  this,  or  evidence  shows  it.  The  rule  on  this 
subject  is,  that,  wbile  no  evidence  is  receivable  to  contradict  or 
vary  a  written  contract,  evidence  may  be  received  to  explain  its 
meaning,  and  show  what  the  contract  is  in  fact. 

There  are  some  obvious  inferences  from  this  rule.  The  first 
is,  that,  as  evidence  is  admissible  only  to  explain  the  contract, 
if  the  contract  needs  no  explanation,  that  is,  if  it  be  by  itself 
perfectly  explicit  and  unambiguous,  evidence  is  inadmissible, 
because  it  is  wholly  unnecessary  unless  it  is  offered  to  vary  the 
meaning  and  force  of  the  contract,  and  that  is  not  permitted. 
Another,  following  from  this,  is,  that  if  the  evidence  purports, 
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under  the  name  of  explanation,  to  give  to  the  contract  a  meaumg 
which  its  words  do  not  fair]y  bear,  this  is  not  permitted,  because 
SDch  eTiden<!e  would  in  fact  make  a  new  contract. 

A  frequent  use  of  oral  evidence  is  to  explain,  by  means  of 
persons  experienced  in  the  particular  subject  of  the  contract, 
the  meaning  of  technical  or  peculiar  words  and  phrases;  and 
such  witnesses  are  called  Experts,  and  are  very  freely  admitted. 

It  may  be  remarked,  too,  that  a  written  receipt  for  money  is 
not  within  the  general  rule  as  to  written  contracts,  being  always 
open,  not  only  to  explanation,  but  even  to  contradiction,  by 
extrinsic  evidence.  And  this  is  true  of  the  receipt  part  of  any 
instrument.  If  a  written  instrument  not  only  recites  or  ac- 
knowledges the  receiving  of  money  or  goods,  but  contains  also 
a  contract  or  grant,  such  instrument,  as  to  the  contract  or  grant, 
is  no  more  to  be  affected  by  any  evidence  than  if  it  contained 
no  receipt;  but  as  to  the  receipt  itself,  it  may  be  varied  or  con- 
tradicted in  the  same  manner  as  if  the  instrument  contained 
nothing  else.  Thus,  if  a  deed  recites  that  it  was  made  in  "con- 
sideration of  ten  thousand  dollars,  the  receipt  whereof  is  hereby 
acknowledged, ' '  the  grantor  may  sue  for  the  money,  or  any  part 
of  it,  and  prove  that  the  amount  was  not  paid ;  for  this  affects 
only  the  receipt  part  of  the  deed.  But  he  cannot  say  that  the 
grant  of  the  land  was  void  because  he  never  had  his  money,  nor 
that  any  agreement  the  deed  contained  was  valid  for  such  a  rea- 
son ;  because,  if  he  proved  that  the  money  was  not  paid  for  the 
purpose  of  thus  annulling  his  grant  or  agreement,  he  would  be 
offering  evidence  to  affect  the  other  part  of  the  deed ;  and  that  he 
cannot  do. 

A  legal  inference  from  a  written  promise  can  no  more  be  re- 
butted by  evidence  than  if  it  were  written.  Thus,  if  A,  by  hia 
note,  promises  to  pay  B  a  sum  of  money  in  sixty  days,  he  cannot 
when  called  upon  resist  the  claim  by  proving  that  B,  when  the 
note  was  made,  agreed  to  wait  ninety  days;  and  if  A  promised 
in  writing  to  pay  money,  and  no  time  is  set,  this  is  by  force  of 
law  a  promise  to  pay  on  demand,  and  evidence  is  not  receivable 
to  show  that  a  distant  period  was  agreed  upon. 

Generally  speaking,  all  written  instruments  are  construed  and 
interpreted  by  the  law  according  to  the  simple,  customary,  and 
natural  meaning  of  the  words  used. 
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It  ahonld  be  added,  that  when  a  contract  is  so  obscure  or  ua- 
certain  that  it  must  be  set  wholly  aside,  and  regarded  as  no  eon- 
tract  whatever,  it  can  have  no  force  or  effect  upon  the  rights  or 
obligations  of  the  parties,  but  ail  of  these  are  the  same  as  if  they 
had  not  made  the  contract. 

Section  VI, 

CnSTOM,  08  USAAB. 

A  custom,  or  usage,  which  m^  be  regarded  as  appropriate  to 
a  contract,  has  often  great  weight  in  reference  to  it.  This  it 
may  have,  first,  as  to  the  construction  or  meaning  of  its  words; 
and  next,  as  to  the  intention  or  understanding  of  the  parties. 

The  ground  and  reason  for  this  influence  of  a  custom  is  this. 
If  it  exists  so  widely  and  uniformly  among  such  persons  as  make 
the  contract,  and  for  so  long  a  time,  that  every  one  of  them  must 
be  conaidered  as  knowing  it,  and  acting  with  reference  to  it, 
then  it  ought  to  have  the  same  force  as  if  both  parties  expressly 
adopted  it ;  because  each  party  has  a  right  to  think  that  the  other 
acted  upon  it. 

Sometimes  this  is  carried  very  far.  In  one  English  case,  a 
man  had  agreed  to  leave  in  a  certain  rabbit  warren  ten  thousand 
rabbits,  and  the  other  party  was  permitted  to  prove  Uiat,  by  the 
usage  of  that  trade,  a  thousand  meant  one  hundred  dozen,  or 
twelve  hundred.  la  an  American  case,  a  man  agreed  to  pay  a 
carpenter  twelve  shillings  a  day  for  every  man  employed  by  him 
about  a  certain  building ;  the  carpenter  was  permitted  to  prove 
that,  by  the  us^e  of  that  trade, ' '  a  day ' ''  meant  ten  hours '  work ; 
and  as  his  men  had  worked  twelve  and  a  half,  he  was  permitted 
to  charge  fifteen  shillings,  or  for  one  and  one-fourth  days'  work; 
for  every  day  so  spent. 

In  these  cases  the  custom  affected  the  meaning  of  the  words. 
But  it  also  has  the  effect  of  words ;  as  if  a  merchant  employed 
a  broker  to  sell  his  ship,  and  nothing  was  said  about  terms,  and 
the  broker  did  something  about  it,  and  the  ship  was  sold,  if  the 
broker  could  prove  a  universal  and  well-established  custom  of 
that  place,  that  for  doing  what  he  did  under  the  employment  he 
was  entitled  to  full  commissions,  he  would  have  them,  as  much  as 
if  they  were  expressly  promised. 
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Any  cnatom  will  be  regarded  by  the  court,  whicb  comes  within 
the  reaton  of  the  rale  that  makes  a  costom  a  part  of  the  con- 
tract. It  comes  within  the  reason  only  when  it  is  so  far  estab- 
lished, and  so  well  known  to  the  parties,  that  it  most  be  suppoeed 
that  their  contract  was  made  with  reference  to  it.  Pon  thia  pur- 
pose, the  custom  must  be  established  and  not  casual,  uniform 
and  not  varying,  general  and  not  personal,  and  known  to  all  the 
parties.  But  the  degree  in  which  these  characteristics  must  be- 
long to  the  cnatom  will  depend  in  each  case  upon  its  peculiar  eir-. 
eumstances.  Let  us  suppose  a  contract  for  the  making  of  an 
article  which  haa  not  been  made  until  within  a  dozen  years,  and 
only  hy  a  dozen  persons.  Words  are  used  in  this  contract  of 
which  the  meaning  is  to  be  ascertained ;  and  it  is  proved  that 
these  words  have  been  used  and  understood  in  reference  to  this 
article,  always,  by  all  who  have  ever  made  it,  in  one  way.  Then 
this  GQStom  will  be  permitted  to  explain  and  interpret  the  words 
of  the  parties.  But  if  the  article  had  been  made  a  hundred  years 
or  more,  in  many  countries  and  by  multitudes  of  persons,  the 
evidence  of  this  use  of  these  words  by  a  dozen  persons  in  a  dozen 
years  would  not  be  sufficient  to  give  to  this  practice  the  force  of 
custom. 

Other  facts  must  be  considered;  as,  how  far  the  meaning 
sought  to  be  put  on  the  words  by  custom  varies  from  their  com- 
mon meaning  in  the  dictionary,  or  from  general  use;  and  wheth- 
er other  makers  of  the  article  use  these  words  in  various  senses, 
or  use  other  words  to  express  the  alleged  meaning.  Because  the 
main  question  is  always  this:  Can  it  be  said  that  both  parties 
must  have  used,  or  ought  to  have  used,  these  words  in  this  sense, 
and  that  each  party  had  good  reason  to  believe  that  the  other 
party  so  used  themf  Thus  when  the  brief  but  violent  "Morus 
multieaulis"  {or  mulberry)  speculation  prevailed,  a  few  years 
ago,  a  man  made  a  contract  to  sell  and  deliver  a  certain  number 
of  the  trees  "a  foot  high";  and  the  buyer  was  permitted  to 
prove  that,  by  the  usage  and  custom  of  all  who  dealt  in  that 
article,  the  length  was  measured  to  the  top  of  the  ripe  wood  only, 
rejecting  the  green  and  immature  top ;  and  the ' '  foot  high ' '  was 
to  be  so  understood. 

No  custom,  however,  can  be  proved  or  permitted  to  influence 
the  construction  of  a  contract,  or  vary  the  rights  of  the  parties, 
if  the  custom  itself  be  illegal.    For  this  would  be  to  permit,  or 
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even  oblige,  parties  to  break  the  law,  because  others  had  broken 
it. 

Nor  would  the  courte  sanctioo  a  custom  whleh  was  in  itself 
unreasonable  and  oppressive.  There  was  a  yessel  cast  ashore  on 
the  coast  of  Virginia,  and  the  master  sold  the  e&i^o  on  the  spot; 
and  on  trial  the  Jury  found  that  he  was  authorized  to  do  so  by 
the  nsage  there ;  but  the  Supreme  Court  of  Massachusetts,  where 
the  ship  and  cargo  were  insured,  said  that  the  usage  was  un- 
reasonable, and  they  would  not  allow  it.  The  Supreme  Court  of 
Penn^lvania  in  one  case  refused  to  allow  a  usage,  as  unreason- 
able, by  which  plasterers  chai^d  half  the  size  of  the  windows  at 
the  price  per  square  yard  agreed  on  for  the  plastering  of  a 
house. 

Lastly,  no  custom,  however  nniversal,  or  old,  or  known  (unless 
it  has  actually  become  a  law),  has  any  force  whatever,  if  the 
parties  see  fit  to  exclude  and  refuse  it  by  words  of  their  contract, 
or  provide  that  the  thing  which  the  custom  affects  shall  be  done 
in  a  way  different  from  the  custom.  For  a  custom  can  never  be 
set  up  against  either  the  express  agreement  or  the  clear  inten- 
tions of  the  parties. 

I  will  now  give  forms  for  various  agreements  or  contracts : 

POaXS  OF  COHTaACTS  OB  AOBEEXEHTS. 

Every  agreement  should  be  written,  and  signed  by  both 
parties,  and  witnessed,  where  this  can  be  done;  although  the 
law  absolutely  requires  witnesses  in  very  few  cases,  and  in  none 
of  mere  contract  It  is  prudent,  however,  to  have  them,  for  it  is 
a  rule  of  law,  that  things  which  cannot  be  proved  and  things 
which  do  i)ot  exist  are  the  same  in  the  law. 

Everything  agreed  upon  should  be  written  out  distinctly,  and 
care  should  be  taken  to  say  all  that  is  meant,  and  just  what  is 
)neant,  and  nothing  else ;  for  it  is  a  rule  of  law,  that  no  oral 
testimony  shall  control  a  written  agreement,  unless  fraud  can 
be  proved.    Against  fraud  nothing  stands. 

In  contracts,  deeds  and  other  written  instruments  it  is  com- 
mon to  add  after  the  name  and  residence  of  each  of  the  parties 
a  statement  of  his  business  or  profession.  This  is  not  essential 
and  it  is  often  omitted,  its  object  being  coily  to  aid  in  the  identiD- 
cation  of  the  parties.    For  this  purpose  it  is  frequently  useful, 
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eepecially  where  there  are  several  persons  of  the  same  nama 
We,  therefore,  recommend  its  use. 

Seals  are  not  necessary  in  a  simple  contract,  but,  as  shown  in 
the  next  chapter,  there  is  sometimes  a  technical  advantage  in 
their  use,  and  therefore  in  important  contracts  it  is  best  to  use 

(SO 
A  Oeneral  Agreement,  Sufficient  for  Kany  FvipoHt. 


A.  B.  of  (city  or  town,  county  and  gtate  of  retidenee,  and  bti*in«M  or  pro- 
feuion),  and  C.  B.  of  (at  before),  bave  agreed  together,  at  iplaea),  on 
{the  day  tlioKld  always  be  named),  and  do  hereby  promise  and  agree  to  and 
with  each  other,  aa  followi:  A.  B.,  iu  conBiileiatiou  of  the  promiseB  herein- 
after  made  by  C.  D.  (t/  there  are  any  aueh  promitet),  and  at  (here  Mtate  any 
other  eomideraiion  wMch  A.  B.  ha*),  promisea  and  agrees  to  ttud  with  C.  D., 
that  (here  Met  forth,  at  above  directed,  the  whole  of  what  A.  B.  undertolM 
to  do.) 

And  C.  D.  in  eoniideTation  (let  forth  eonaideration  and  promise  at  before-) 

Witneae  our  hands,  to  two  copies  of  this  agreement  iDtercbangeably. 

A.  B. 

Signed  and  Interchanged  in  Pretence  of  C.  D. 

E.  P. 

Q.  a 


Anotiier  Form  of  Oeneral  Agreement. 

Thla  Kemoraxdnm  of  Agteemeat  made  this  day  of  

IB — ,  hj  and  between  of  ,  party  of  the  first  part,  and 

of ,  party  of  the  second  part,  witnesseth  that; 

Whereas  (here  may  be  inierted  a  ttatement  of  tuch  facts  leading  tip  to 
the  making  of  the  contract  at  may  shoto  the  situation  of  the  parties  and  the 
subject-matter  of  the  contract). 

Now  therefore  in  conaideration  of  the  premises,  and  of  one  dollar  by  each 
of  said  partiea  to  the  other  paid,  the  receipt  of  which  is  hereby  acknowledged, 
and  also  of  the  respective  covenants  and  agreements  of  the  said  parties  here- 
inafter eontainsd,  the  said  parties  for  themselTes  and  their  legal  represen- 
tatives  hereby  mutually  covenant  and  agree  each  with  the  other  as  follows. 

The  party  of  the  first  pert  hereby  covenants  and  agrees  (here  insert  all 
that  the  party  of  the  first  part  it  to  do). 

And  the  party  of  tl«  second  part  hereby  covenants  and  agrees  (here  te- 
tert  urhat  he  agrees  to  do). 
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Ib  Wltnew  Wliereof,  Tbe  nid  ptuties  have  heTennto  and  to  a  duplicate 
hereof,  set  their  handa  and  Mais  the  day  and  year  flrst  above  writtMi. 

{Signatwet.)     {Sealt.) 
Bignti,  Sealed,  and  Delivered  m  preienoe  of 


A  General  Agreement,  With  Forfeiture  Clanae. 

AtUoIm  of  Agreement,  Uade  this day  of in  the  yen  of 

onr  Lord  one  thousand  nine  haadred  and between P^ity  of 

the  first  part,  and P^^!f  of  the  second  part, 

Witneu,  That  the  said  part;  of  the  flrst  part  herebj'  covenants  and 
agrees,  that  if  the  part;  of  the  second  part  shall  first  make  the  pajments 
and  perform  the  covenants  hereinafter  mentioned  on  his  part  to  be  made 
and  performed,  the  said  part7  of  the  first  part  will,  etc. 

And  the  said  part;  of  the  second  part  herehj  covenants  and  agrees  to  pa;' 

to  said  partj  of  the  first  part  the  nun  of dollars,  in  the  manner 

folloiring:    doUara  cash  in  hand  paid,  the  receipt  -whereof  is  hereby 

acknowledged,  and  the  balance with  interest  at  the  rate  of  — I — 

per  centum  per  annum,  payable annually.  And  in 

ease  of  the  failure  of  the  said  party  of  the  second  part  to  make  either  of  the 
payments,  or  perform  any  of  the  covenants  on  his  part  hereby  made  and  en- 
tered into,  thia  contract  shall,  at  the  option  of  the  party  of  the  first  part, 
be  forfeited  and  determined,  and  the  party  of  the  second  part  shall  forfeit 
all  payments  made  by  bim  on  this  contract,  and  such  payments  shall  be  re- 
tained by  the  said  party  of  the  first  part  in  fnll  satiafaetion  and  in  liquid»> 
tion  of  all  damages  by  him  sustained,  and  be  shall  have  the  right  to  (Bert 
insert  any  other  ttipulationt). 

It  is  mutually  agrees)  that  all  the  covenants  and  agreements  herein  con- 
tained shall  extend  to  and  be  obligatory  upon  the  heirs,  executors,  adminis- 
trators and  assigns  of  the  respective  parties. 

In  Wltnesa  Whereof,  The  parties 'to  these  presents  have  herennto  set 
tbeax  hands  and  seals,  the  day  and  year  first  above  written. 

(Signatttret.)     {Sooi».) 
Signed,  Sealed,  and  Delivered  in  pretence  of 


(B.> 

Oeneral  Contraot  for  Kechanioa'  Work. 

CoBtraot  made  thie day  of A.  D.  1ft ,  by  and  between 

of ,  of  the  first  part,  and of ,  of  the  aecond 

part, 

Wlbiessetli,  That  the  party  of  the  first  part,  for  the  consideration  here- 
inafter mentioned,  eorenanta  and  agrees  with  the  party  of  the  second  part 
to  perform  in  a  faithful  and  workmanlike  manner  the  following  specified 
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And  la  addition  to  tbe  above  to  become  reapouiible  for  all  matoti&ls  deliT- 

ered  aod  receipted  for,  tbe  work  to  be  commenced and  to  be  eoin- 

pletad  and  delivered  free  from  all  meebaoic  or  other  liena,  on  or  before  the 

day  of And  the  partj  of  the  eeeond  part  covenants  and 

agrees  with  the  paitj  of  the  firgt  part,  in  consideration  of  the  faithful  per- 
formance of  the  above  specified  work,  to  pa;  to  the  part;  of  tbe  flist  pftrt 

the  sum  of dollars,  as  follows:  

And  it  ia  farther  mntuall;  agre«d  b;  and  between  both  partiM,  that  in  ease 
of  disagieement  in  reference  to  the  performance  of  said  work,  all  questions 

of  diaagreement  shall  be  referred  to and  the  award  of  said  referees 

or  a  majority  of  them  shall  be  binding  and  final  on  aU  parties. 

In  Witness  Whereof,  We  hereunto  and  to  a  duplicate  hereof  set  our  hands 
and  aeals  the  da;  and  ;ear  first  above  written. 

(.SigwOureB.)     (<8«il(.) 
Bteeuttd  in  precexw  of 

An  .^TMiMiit  for  *»fc'<'g  a  ttuuitity  of  Kanufaotored  Artielei. 

Artldea  of  Affreement,  between  ^^^^  {the  buser)  of  the  one  part,  and 
of  the  other  part. 

Tbe  said  (the  manufaetvrer)  for  the  consideration  hereinafter 

mentioned,  doth  covenant  tbat  he  will,  at  his  own  elutrge,  make  for  the  said 

, {deteribe  the  artielet  to  be  made) 

of  the  same  qualit;  of  materials  and  goodness,  as,  and  in  all  other  reapects 

Mcording  to  a  pattern  agreed  between  the  said  parties, ,  and  deliver 

the  same  to  the  said at within months  from  the  date 

hereof.     And  the  said  in  consideration  thereof,  doth  covenant  to 

pa;  to  the  said at  the  rate  of per  dosen  for  the  artlelee  so 

made  at  the  expiration  of month*  from  the  deliver;  of  the  said 

as  aforesaid.     And  it  is  agreed,  that  if  an;  of  the  said  

shall  not  be  made  sgreeable  to  the  said  pattern,  and  for  that  leason  shall  be 

rejected  b;  the  said :  he  the  sud shall  take  back  neh  as 

shall  eo  be  refused,  and  deliver  the  said  the  like  qnaotit;  of  the 

goodness  and  make  according  to  the  pattern  aforeeaid. 

In  Witness,  eta. 

ISignatitret.)     {Sealt.) 

(T.) 

J^Teemeut  to  Bevive  Debt  Biuharged  by  Bankraptoy. 

Agreement  made  this da;  of  . 

,  hereinafter  called  the  debtor,  and 

called  the  creditor. 

Whereas  on  the  da;  of  ,  19 — ,  said  debtor,  being  then 

indebted  to  tbe  said  creditor  In  the  sum  of  dollars,  was  adjudged 

a  bankrupt,  and  under  such  bankmptc;  his  creditors  have  been  paid  a  divi- 


.00^^  le 


FOHMS  OP  CONTKACTS  OB  A0BEEMENT8.  51 

dend  of per  cent,  on  their  clBims,  auil  he  has  been  fully  diBCbftrged 

from  all  liability  for  t)ie  reaiilue  of  his  said  debts;  but  iu  couaequence  of 
s&id  creditor's  haviuj;  advanced  to  him  during  said  banliTuptc)'  proueedinga, 
monefs  for  his  pertiouBl  and  family  expenaeii,  dad  for  other  good  and  auSi- 
eient  reasoQB,  he  cooBidere  himaelf  morallj  bound  to  paj  him  tbe  reaidue  of 

said  debt,  as  well  as  the  sum  of dolUiTS  advanced  to  him  aa  aforo- 

■aiil:  Now  these  preaeuta  witnesa  that,  in  eoDBideiation  of  the  facta  before 
Teeited,  as  also  of  tlie  agreement  of  the  aaiil  creditor  hereinafter  contained, 
and  for  the  purpose  of  rendering  himself  legalSj  liable  ta  said  creditor  for 
the  payment  of  the  remainder  of  said  debt,  from  which  he  waa  ^iscIiArg^ 

in  bankruptcy  as  aforesaid,  amounting  to  tbe  sum  of  dollars,  tlie 

said  liebtor  hereby  expressly  acknowledgea  that  he  is  justly  indebted  to  tbe 

said  creditor  in  saiil  sum  of dollarg,  as  well  as  the  sum  of 

dollars  adraueed  to  him  «s  aforesaid  since  his  said  bankruptcy,  and  agrees 

to  pay  said  auma  within  moDths  from  the  date  hereof,  together 

trith  interest  at  the  rate  of per  cent  per  annum. 

And  the  raid  creditor,  in  com^deration  of  the  promise  and  agreement  here- 
inbefore contained,  hereby  agrees  that  he  will  not  require  payment  of,  or 
ne  for,  the  aaiil  debt  unless  and  until  default  shall  be  made  in  the  payment 
thereof,  (t  the  time  hereinbefore  appointeil  for  the  payment  of  the  same. 

In  wltneat,  eta. 

(Such  an  agreemmt  mut  not  be  entered  into  prior  to  or  daring  the  bar.lc- 
mpteg  proeeedingi.) 

(8.) 
Agreeme&t  to  Bevive  a  Debt  Barred  by  the  Statute  of  Liiiiitatioiu. 

This  AgreemeBt  made  this  . day  of  ,   IS ,  between 

,  of ,  hereinafter  called  the  debtor,  and ,  of , 

hereinafter  called  the  creditor. 

Whereas  on  the day  of ,  19 ,  the  said  debtor  was  justly 

indebted  to  the  said  creditor  in  tbe  enm  of  ,  for   (here  itate  the 

eontideration  for  eaid  indebtedness — ae  for  good*  purchased,  money  loaned, 
and  if  evidenced  by  a  promitsory  note  deieribe  it),  and  said  Indebtedness 
being  still  unpaid  but  barred  by  the  statute  of  limitations,  the  said  debtor, 
recognizing  hia  moral  obligation  to  pay  the  same,  and  being  desirous  to  re- 
new said  -Indebtedness  for  the  parpoee  of  giving  full  eftect  to  his  liability 
for  the  payment  of  auch  debt,  enters  into  the  following  agreement: 

In  consideration  of  his  said  indebtedness  to  said  creditor  as  aforesaid,  and 
of  the  forbearance  of  said  creditor  to  sue  for  the  same  before  the  recovery 
thereof  was  barred  by  statute  of  limitations,  the  debtor  hereby  acknowl- 
edges the  said  debt  to  be  justly  due  to  the  said  creditor,  anil  promises  and 

agrees  to  p^y  the  same  within  years  from  the  date  hereof,  together 

with  interest  thereon  at  the  rate  of per  cent,  per  annum. 

And  the  said  creditor  in  consideration  of  the  promise  and  agreement 
hereinbefore  contained,  hereby  agrees  not  to  require  payment  of  said  debt, 
or  to  sue  for  the  same,  unless  and  until  default  shall  be  made  in  the  payment 
thereof  at  the  time  appointed. 

In  witness,  etc. 
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Sabuription  to  Build  a  ClinrolL. 

Whereoi,   The  truat^ea  of  a  church  corporation,  known  as an 

about  to  ereet  a  church  for  such  corporation:  Now,  therefore,  we,  the  ub- 
ilersigned,  for  the  purpose  of  euch  erection,  in  consideratiau  of  oar  mutual 
promises,  hereb7  agree  to  and  with  such  trustees,  and  to  and  with  each 

other,  to  paj  to the  treasurer  of  said  corpoiation,  or  his  aucceaaorr 

in  office,  the  respective  sums  set  opposite  our  several  names,  on  or  before 

the day  of  ,  19 —    And  we  hereby  authorise  and  direct 

said  truatees  to  expend  the  moneys  so  sobacribeil  by  us  in  the  election  of 
said  church. 

<10.) 

Sabioriptioii  to  a  T.  U.  C.  A.  Bailding. 

AETeemeut  made  this day  of ,  19 ,  between  the  Young 

Men's  Chriatisn  Association  of ,  hereinafter  called  the  Association, 

and  the  parties  whose  namas  are  hereunto  subscriberl,  hereinafter  called  the 
enbseiibers. 

Whereas  the  subscribers  are  desirous  and  deem  it  for  their  advantage  to 
have  a  building  for  such  Association,  with  a  library,  reading  rooms  and 

gymnasium,  erected  at  ,  in   the  county  of ...   .,   and  state  of 

,  and  the  Association  has  agreed  to  erect  such  a  building  at  said 

,  at  a  coat  not  to  exceed  the  sum  of  dollars:    Now  thia 

agreement  witneeseth  that,  in  consideration  of  the  mutual  promises  herein 
contained,  the  Association  and  the  subscribers  hereto  agree  as  follows: 

1.  The  Association  hereby  agrees  to  erect,  or  cause   to  be  erected,  said 

building,  at  ,  accprding  to  plans  and  speciUcations  to  be  approved 

by  the  board  of  trustees  of  said  Association,  at  a  cost  not  to  exceed 

dollars,  and  to  have  the  same  ready  for  occupancy  on  or  before  the 

day  of ,  19 

2.  The  subscribera  hereto,  in  consideration  of  atud  undertaking  to  erect, 
or  cause  to  be  erected,  aaid  building,  as  herein  specifled,  hereby  agree,  each 
for  himaelf,  or  herself,  his  or  her  heira,  executors  and  administrators,  to  and 
with  said  Association,  and  with  each  other,  to  pay  to  said  Association  the 
sums  set  after  their  respective  names,  on  the  dates  and  according  to  the 
terms  herein  expressed. 

3.  It  is  further  agreed  that  this  contract  shall  not  be  binding  on  eithsi 
party  hereto  until  the  sum  of dollars  at  least  ie  subscribed;  pro- 
vided, however,  that  neither  said  Association,  nor  any  subscriber,  or  all  of 
them  shall  have  power  to  cancel  this  agreement,  as  to  him,  her  or  them,  prior 

to  the  day  of ,  19 — ,  it  bring  the  object  of  this  proviso 

that  the  parties  shall  have  untU  that  date  to  secure  aubscripttons  amounting 
to  the  entire  sum  of dollars. 

4.  It.  is  also  agreed  that  if  said  entire  sum  of dollars  is  not  sab- 
scribed  on  or  before  the day  of ,  19 ,  then  any  party  here- 
to shall  have  power  to  cancel  this  contrset  as  to  him,  her,  or  them,  by  giving 
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a  written  notice,  perROnallj  or  by  mail,  of  an  intention  to  do  bo.  If  laid 
agreement  ia  cancelled  bj  said  Anoeiation,  notice  aildressed  to  the  last  at- 
certaiuable  post-office  addiesa  of  any  subBCiiber  oliall  be  sufficient;  if  bj  a 
Bubgcriberj  notice  shall  be  jiveu  to  the  board  of  trustees. 

5.  It  is  further  agreed  that  niUun dajB  from  the  time  the  total 

amoant  of doUan  ia  subHcribed,  said  AsBociation  may  call  for  the 

payment  of  i.t  least  twenty-flve  per  cent.  (25%)  of  the  Teapective  sabBerip- 
tioDB  of  said  enbBciibers,  and  may  call  for  the  whole  or  any  part  of  the  re- 
mainder at  any  time  after months  from  the  :first  call. 

In  Wltneu  Wheieot,  The  said  Aaeociation  has  caused  this  inBtniment  to 

be  executed  in  its  name  and  sealed  with  its  seal  by  its 

therenuto  duly  anthorized,  and  the  sereral  subBcribere  have  set  their  hands 
and  affixed  their  common  seal  the  day  and  year  flret  above  written. 

(11.) 
Agreemeiit  to  Indemnify  Corporation  for  lame  of  Hew  Certifleate. 

Whareas,  The Company  has  herefore  delivered  to a  cer- 
tificate for shares  of  stock  In  said  company,  of  which  shares  be  is 

the  owner,  and  the  said  has  represented  to  said  company,  and  now 

declares,  th:.t  the  said  certificate  has  been  mislaid,  lost  or  destroyed,  and  has 
applied  to  said  company  to  give  him  another  certificate  in  place  thereof, 
which  the  said  company  has  consented  to  do  upon  receiving  the  indemnity 
hereinafter  contained,  in  which as  snrety  has  agreed  to  join: 

Now,  therefore,  the  said  {ikareholder}  and (furety)  do  hereby 

jointly  and  severally  agree  to  save  harmless  and  indemnify  the  aaid  com- 
pany from  and  against  all  claims  and  demands  in  respect  of  the  said  origi- 
nal certificate;  and  from  and  against  all  damages,  losses,  costs,  charges  and 
exjtenses  which  said  company  may  sostain,  incur  or  be  liable  for,  or  in  con- 
sequence of  any  snch  claims  or  demands,  or  of  its  having  given  to  said  share- 
holder a  second  certificate  as  aforesaid. 

Ia  witness,  etc. 

(laj 
Party  Wall  Agreement. 

Vhereoa  of  ,  in  the  coast;  of  ,  and  state  of 

,  and  .^-^—  of of  aaid respectively  own  two  ad- 
joining parcels   of  land  on   the  side   of  street,  in  said 

,  the  line  dividing  said  parcel  being feet  from  the 

line  of  street,  which  crosses  said street  at  a  right  angle, 

the  parcel  owned  by  the  aaid lying of  aaid  dividing  line; 

and  whereas  said  parties  are  desirous  to  provide  for  the  erection  of  a  party 

wall  on  said  line:   Now  this  agreonent,  made  this day  of , 

19 ,  by  and  between  said ,  part;  of  the  first  part,  and  said , 

party  of  the  second  part,  wEtiiesseth: 

].  Whichever  party  first  bailds  adjoining  said  line  shall  erect  a  wall  there- 
on, of  SDch  length  as  sach  party  shall  see  fit,  the  same  to  be  of  gooil  ma- 
terials and  workmanship,  and  ia  conformity  with  the  building  laws  for  the 
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time  being  in  force;^  but  not  more  than  «ix  iocbes  ot  wall  in  tEiiekneu,  with 
ita  pTopoTtion  of  the  neceasarr  foundation,  abaU  be  placed  on  land  of  the 
other  partj  without  his  consenti 

2.  Said  wall,  when  so  built,  shall  be  and  remain  a  party  waQ. 

3.  Whenever  the  owner  for  the  time  being  of  the  other  parcel  uaee  said 
wall,  OT  any  part  thereof,  he  shall  pay  to  the  party  who  constructed  the 
same,  or  to  his  heire  or  asBigns,  one  half  of  the  then  value  of  the  entire 
structure  of  said  wall,  or  so  much  thereof  bb  he  may  use,  including  piles,  or 
other  foundations,  or  Bubstrueture,  and  coping. 

4.  Either  party  may  add  to  said  wall  in  height,  depth,  thickneas  or  length, 
and  in  case  of  damage  may  repair,  or  in  case  of  destruction  rebuild  awd 
wall  and  any  addition  thereto,  carrying  up  fluea  and  the  like  to  leave  the 
other  party  as  near  as  may  be  in  as  good  condition  aa  before,  and  using 
good  materiala  and  workmanahip,  and  conforming  to  the  building  laws,  and 
doing  work  from  his  own  side  it  the  other  side  is  built  upon;  and  in  caae  of 
repairs  one  half  of  the  coat  of  such  repairs  shall  be  paid  to  the  party  mak- 
ing the  same  by  the  owner  of  the  other  parcel,  on  demand;    and  one-half 

■of  the  value  of  any  eucfa  rebuilt  wall,  or  of  any  addition  made  as  aforesaid 
to  any  wall,  when  need,  shall  be  paid  for  like  the  original  structure.  No 
addition  to  the  thickness  is  to  be  made  by  either  on  land  of  the  other  unless 
such  land  is  vacant,  and  in  no  event  ao  aa  to  cause,  inclusive  of  such  addi- 
tion, more  than  six  Inches  of  wall,  with  its  proportion  of  the  necessary 
foundation,  to  be  on  land  of  the  other  party,  without  the  consent  of  such 
party. 

5.  Said  parties  mutually  covenant,  for  themselvea  and  their  respective 
heirs  and  assigna,  to  observe  the  above  agreement,  and  that  the  covenants 
herein  contained  shall  run  with  the  land,  but  no  owner  is  to  be  responsible 
except  for  his  acts  and  defaults  while  owner. 

In  witness,  etc. 

(13.) 
Agreement  ai  to  Encroulimeiit, 

Agreement  made  this day  of ,  18 ,  between ,  of 

party  of  the  first  part,  and ,  of ,  party  of  the  sec- 
ond part. 

Whereas  the  party  of  the  first  part  is  the  owner  of  a  building  situate  on 

the side  of street  in  the  city  of ,  and  the  party  of 

the  second  part  is  the  owner  of   a  lot   of  land  adjoining   thereto  on   tlie 

side  thereof;    and  whereas  by  mistake  a  portion  of  the  

wall  of  said  building  encroaches  on  the  laud  of  the  said  party  of  the  second 
part;   it  is  now  mutually  agreed  as  follows: 

1.  The  said  encroachment  of  said  wall  of  said  building  shall  be 

deemed  to  have  been  made,  and  the  continuance  of  the  same  hereai^ter  shall 
be  deemed  to  be  with  the  express  license  and  consent  of  the  said  party  of 
the  second  part,  to  the  intent  that  the  said  party  of  the  first  port  shall  not 
acquire  any  eaBcment  or  right  in  respect  thereof. 

2.  The  said  party  of  the  first  part  shall  pull  down  and  remove  the  said 
wall,  so  fiir  as  the  same  encroaches  upon  the  said  land  of  the  party  of  tlw 
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Meond  part,  within montlis  after  the  said  partj  of  the  bmouiI  part 

shall  hftTe  giveu  to  the  said  paitj  of  the  flnt  part,  or  to  the  ovner  or  ocee- 
puit  for  the  time  being  of  the  said  building,  a  notice  in  writing  in  that  be- 
Jialf,  and  every  such  notice  shall  be  snScient  if  mailed  to  each  owner  or  oc- 
cupant at  his  usual  post-office  address,  or  delivered  to  any  person  in  the 
apparent  occupation  of  said  building  although  not  addiemed  to  an)'  person 
by  name  or  deseription, 

3.  The  respective  owners  for  the  time  being  of  the  said  lots  of  land  ^all 
have  the  benefit  of  and  be  bound  by  this  agreement,  and  shall  be  deemed 
te  be  included  wherever  the  names  of  the  said  parties  hereto  respectively 

In  vltneei,  «t«L 

(14.) 
Agntmtnt  for  Sale  of  luid  witb  Forfeiture  Olatue. 

Artlole*  of  Agreemeat,  made  this day  of in  the  year  of 

OUT  Lord  one  thonsaiid  nine  hundred  and between party  of 

ttie  first  part,  and party  of  the  second  part, 

Wltnetl,  That  said  party  of  the  first  part  hereby  covenants  and  agrees, 
that  if  the  party  of  the  second  part  shall  first  make  the  payment  and  perf  orm 
the  covenants  hereinafter  mentioned  on  his  part  to  be  made  and  performed, 
the  said  party  of  the  first  part  will  convey  and  assure  to  the  party  of  the 
second  part,  in  fee  simple,  clear  of  bU  incombrances  whatever,  by  a  good  and 
sulficient  warranty  deed,  the  following  lot,  piece,  or  pateel  of  ground,  viz.: 

,    And  the  said  party  of  the  second  part  hereby  covenants  and 

agrees  to  pay  to  said  party  of  the  first  part,  the. sum  of dollars,  in 

the  manner  following:    dollars,  eaah  in  hand  paid,  the  receipt 

whereof  is  hereby  acknowledged,  and  the  balance  with  interest  at 

the  rate  of per  centnm  per  annum,  payable annually,  on 

the  whole  Bum  remaining  from  time  to  time  unpaid,  and  to  pay  all  taxes, 
asaeaaments,  or  impositions  that  may  be  legally  levied  or  imposed  upon  said 
land,  subseqnent  to  the  year  19 —  And  in  ease  of  the  failure  of  the  said 
party  of  the  second  part  to  make  either  of  the  payments,  or  perform  any 
of  Uie  covenants  on  his  part  hereby  made  and  entered  into,  this  contract 
shall,  at  the  option  of  the  .party  of  the  first  part,  be  forfeited  and  deter- 
mined, and  the  party  of  the  second  part  shall  forfeit  all  payments  made  by 
him  on  this  contract,  and  such  payments  shall  be  retained  by  the  said  party 
of  the  first  part  in  full  sstisfaetion  and  in  liquidation  of  all  damages  by 
him  sustained,  and  he  shall  have  the  right  to  reenter  and  take  possession 
of  the  premises  aforesaid. 

It  ie  mntnally  agreed  that  all  the  covenants  and  agreements  herein  con- 
tained shall  extend  to  and  be  obligatory  upon  the  heirs,  executors,  adminis- 
trators and  assigns  of  the  respective  parties. 

In  Witness  Wbereof ,  The  parties  to  these  presents  have  hereunto  set  their 
bauds  and  seals  the  day  and  year  first  above  written. 

(StjnuKvref.)      (5«<il«.) 
Signed,  Sealed,  and  Delivered  in  pretence  of 
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(18.) 


Contract  to  Couvey  Beal  £itate  vitli  ^ProTiaion  for  Liquidated 
SamKgei. 

TUi  ArtUle  of  AffreeaMiit,  Uade  aod  eotered  into  the da;  of 

one  thousand  nine  bundred  and between  of  the 

first  part,  and of  tbe  second  part, 

WitneMetb,  as  follows:  The  said  partj  of  the  first  part  hereby  agrees 
to  sell  unto  the  said  party  of  the  second  part  all  that  parcel  of  land  situated, 

bounded,  and  deseribeU  as  follows,  that  is  to  saj :  for  the  sum  of 

doUars,  to  be  paid  by  the  said  party  of  the  second  part,  in  manner 

and  at  the  times  hereinafter  mentioned  and  coTeuanted,  on  the  part  of  the 
mid  party  of  the  second  part:   And  tbe  said  part;  of  the  first  part  further 

agrees,  that  on  the day  of on  receiving  from  the  said  party 

of  tbe  second  part  tbe  sum  of doUars,  the  said  party  of  tbe  first  part 

shall  and  will,  at  at  hia   own  proper  cost   and   expense,  execute 

and  deliver  to  the  said  party  of  the  second  part,  or  to  his  assignH,  a  proper 
deed  of  conveyance,  duly  acknowledged,  for  the  conveying  and  assuring  to 
bim  or  them  the  fee  simple  of  the  said  premises,  free  from  all  incumbrances, 
which  deed  of  conveyance  shall  contain  a  general  warranty,  and  the  usual 
full  covenants. 

And  the  said  party  of  the  second  part  hereby  agrees  to  purchase  of  the 
said  party  of  the  first  part  the  prembes  above  mentioned,  at  and  for  the 
price  and  sum  above  mentioned,  and  to  pay  to  the  said  party  of  the  first 
part  the  purchase-money  therefor,  in  manner  and  at  tbe  times  following. 

And  it  is  further  agreed  by  and  between  the  parties  to  these  presents, 
that  the  said  party  of  the  first  part  shall  have  and  retain  the  possession  of 
said  premises,  and  be  entitled  to  the  rents  and  profitg  thereof  until  tbe 

day  of when  full  possession  of  the  same  shall  be  delivered 

to  the  said  party  of  tbe  second  part,  by  the  said  party  of  the  first  part: 

And  it  is  understood  and  agreed,  that  tbe  stipulations  aforesaid  are  to 
apply  to  and  bind  tbe  heirs,  executors,  administrators,  and  assigns  of  the 
respective  parties. 

And  it  is  further  hereby  agreed,  that  in  case  the  said  party  of  tbe  first 
part  shall  fail  or  refuse  to  execute  and  deliver  a  proper  deed  of  conveyance 
in  manner  and  at  tbe  time  and  place  above  specified  for  that  purpose,  pro- 
vided the  party  of  the  second  part  shall  be  ready  to  fulfill  and  perform  the 
covenants  then  to  be  fulfilled  on  his  part;   or  in  case  the  said  party  of  tbe 

second  part  shall  fail  or  refuse  to  pay  the  spid  sum  of at  the  time 

and  place  as  above  agreed  upon,  provided  the  party  of  the  first  part  shall 
be  ready  to  deUvei  such  deed  of  conveyance,  as  aforesaid ;  then  the  party 
so  failing  shall  and  will  pay  to  the  other  party,  or  his  asragns,  the  sum  of 

dollars,  which  Hum  is  hereby  declared,  fixed,  and  agreed  upon,  as 

the  liquidated  amount  of  damages  to  be  pud  by  the  party  so  failing  as  afore- 
said, for  non-performance. 

(Signatiiret.}.    {SeaU.) 
Signed,  Sealed,  and  Delivered  in  preeence  of 
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(18.) 

An  Agreement  for  the  Sale  and  Furohue  of  an  Estate,  followed  by 

Special  Claom. 

Artlolei  Af  AgTMment,  Had,  made,  eonclndeil,  and  agreed  upon  thia 

day  of  ,  A.  D.  19 ,  between of ,  of  the 

one  part,  and of ,  of  the  other  part.     Fiist,  the  said  (««l(er) 

in  conaideratioii  of  the  sum  of to  him  paid  bj  the  said  (buyer)  at  or 

before  the  aealing  and  deliveTy  of  these  presents,  and  of  the  farther  sum  of 

to  be  paid  as  hereinafter  ia  mentioned,  doth  hereby  for  himaelf ,  hia 

iiein^  exeentors,  end  adminiBtrston,  and  every  of  them,  eorenant,  promiae 

and  agree,  to  and  with  the  said hia  heirs,  eieeatois,  and  adminia- 

ttatora,  and  every  of  them,  by  theee  presents,  that  be  the  aaid his 

heirs  and  BBsignB  (and  all  and  every  other  poison  and  persons  whatsoever 
elaiming  or  to  claim  any  right,  title,  or  interest  under  him,  or  any  other 
person  or  persons  whatsoever,  of,  in,  or  to  the  lands  and  premises  hereinafter 
mentioned)   shall  and  will,  at  the  proper  coats  and  charges  of  the  said 

his  heira  and  assigns   (except  fera  to  eonnsel),  on  or  before  the 

day  of next  ensuing,  'by  sucb  conveyances,  assarances,  ways 

and  means  in  the  law,  as  be  the  said bis  beirs  and  assigns,  or  his 

or  their  counsel,  shall  reasonably  devise,  advise,  or  require,  well  and  suffi- 
ciently grant,  sell,  release,  conv^,  and  aisurs  to  the  said  : and  bis 

heirs,  or  to  whom  be  or  they  shall  appoint  or  direct,  all  that sitaate 

now  in  the  tenure  or  occupation  of  or  his  assigns,   (ie- 

Mcription)  with  covenants  to  be  therein  contained  that  the  said  premises,  at 
the  time  of  such  conveyance,  are  free  from  all  incumbrances  and  demands 

whatsoever  (except )  and  all  other  usual  and  reasonable  covenants. 

Such  conveyance  to  convey  to  the  purchosei  a  good  and  clear  title  to  the 

pronises  therein  described.    In  consideration  whereof  the  said for 

bimself,  his  heirs,  eiecutors,  administrators,  and  assigns,  doth  hereby  eov^ 

BaDt,  promise,  and  agree,  to  and  with  the  said bis  heirs,  exeeutori^ 

and  administratoTB,  by  these  presents,  that  he  the  said  hia  heirs, 

ezeeutora,  or  administrators,  or  some  of  tbem,  aball  and  will,  well  and  truly, 
pay,  or  cause  to  be  paid,  nnto  the  said his  heirs,  executors,  or  ad- 
ministrators, the  aforesaid  sum  oC at  the  time  of  executing  the  nid 

conveyances.  And  for  the  true  performance  of  all  and  every  the  covenants 
and  agreements  aforesaid,  each  of  the  said  parties  to  these  presents  doth 
hereby  bind  himself,  his  beirs,  executors,  and  administrators  to  the  other  of 
them,  bis  heirs,  executors,  adminigtrators,  and  assigns  in  the  penal  sum  of 

In  Witness  Whereof,  The  said  parties  to  these  presents  have  herennto 
sot  that  hands  and  seals  the  day  and  year  first  above  written. 

(SignatureB.)     (Seali.) 
Signed,  Sealed,  and  Delivered  m  preieitee  of 

An  agreement  for  the  sale  of  lands  shonld  always  state  the 
covenants,  whether  of  general  or  special  warranty,  which  it  ia 
intended  that  the  contemplated  conveyance  shall  contain. 
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(IT.) 

CoTfliuaiti,  FroTiaoa,  and  Asreementi,  whiob  may  be  Inierted  in 
the  Freoediog  Foim. 

1.  Covenant  that  th«  vendor,  before  the  purchate  i»  computed,  thall  not 
commit  watte,  or  grant  any  neu  leatet. 

And  oIbo  that  the  said (the  teller)  sMll  not  nor  will,  In  tlie  mean 

time,  eat  down  any  timber  or  trees,  oi  commit  any  waste  or  spoil  whatsoever, 
In  or  upon  the  premises,  or  auj  part  thereof,  cor  shall  or  will  ^rant  anj  new 
leases  of  the  premises,  or  anj  part  thereof,  witboat  the  privitj  or  consent  of 
tbe  said (the  buyer)  or  hia  baiis  or  BBngna. 

2.  Another  covenant  for  the  payment  of  the  pwehate-money. 

And  the  said (the  buyer)  doth  hereby  covenant  and  agree  to  and 

with  the  said (the  $eUer)  Wm  heirs,  executors,  and  adtninistrators, 

that  upon  sealing  and  execvtiiig  such  coDveyanee  and  assurance  of  the  said 

unto  him  and  them  as  aforesaid,' according  to  the  true  intent  of  these 

presents,  be  the  said bis  heiiB,  executors,  or  administrators,  shall 

and  will  pay,  or  cause  to  be  paid,  unto  the  said his  heirs,  executors,    - 

or  admioiHtrators,  the  said  sum  of in  full  for  the  porchaae  of  the 

said  premises.  (Or  there  may  be  an  agreement  to  retain  part  of  the  purohaie- 
money  to  pay  off  an  incumbrance,  as  foUowe:) 

And  it  ie  agreed  between  the  said  parties  that  the  said shall  9r 

Tnay  retain  out  of  the  said  purchase-money  the  sum  of for  the  por- 

pose  of  paying  off  the  sum  of secured  by  a  mortgage  ou  the  aald 

premises,  given  by  the  said to .  bearing  date  ■...  —  -  when 

the  said  sum  shall  become  dne  by  rirtne  of  the  said  mortgage. 

3.  TMe  agreement  may  be  inserted: 

,  And  it  is  agreed,  that  if  the  connsel  of  the  said shall  not  approve 

of  the  title  of  the  said to  the  said  premises,  this  agreement  shall  be 

4.  This  proviso  nuiy  be  inserted: 

Provided  always,  and  it  is  hereby  mutually  covenanted  and  agreed,  by  and 
between  the  parties  to  these  presents,  for  themselTes  and  their  respective 

heirs,  in  manner  as  follows,  vis:   That  in  case  the  connsel  of  the  said 

(the  buyer)  shall  not  approve  of  the  title  of  him  the  said  (the  seller)  to  the 
said or  in  case (the  buyer)  on  his  view  thereof  (he  not  hav- 
ing ever  viewed  the  same)  will  not  proceed  in  the  purchase  thereof,  and  shall 
and  do,  within  one  month  next  after  the  date  hereof,  give  notice,  in  writing, 

to  the  said (or  to of )  that  he  will  not  purchase  the 

said then  and  in  either  of  the  cases,  these  presents  shall  be  absolutely 

void;   and  that  then  be  the  said (the  seller)  his  hetrs,  executors,  .'>r 

administrators,  shall  and  will,  within  six  months  now  next  ensuing,  well  and 

truly  repay,  or  cause  to  be  repaid  unto  the  said  ^^^ „   (the  buyer)   rAs 

heirs,  execntors,  administrators,  or  assigns,  the  said  sum  of so  by 

him  now  paid  as  aforesaid,  together  with  legal  interest  for  ihe  same,  from 
henceforth  to  be  computed  until  payment  tbereoi. 
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5.  A  provtnon  «n  artUHet  0/  purchaja,  in  eote  of  the  delaj/  or  default  of 
eitlter  party. 

If  by  reason  of  anj  tlelfty,  oegleet,  or  default,  by  or  on  the  part  of 

the  aaid  , —  {the  purcAocer)  01  bin  hein,  or  bU  01  their  counsel  or 

ageuts,  tbe  said  convejaDceB  of  tbe  said  estatea  and  premiKs  shall  not 

be  ready  and  tendered  to  the  said (tAe  vendor)  or  his  heirs,  to  be 

executed,  on  or  before  the  said  day  of  than  and  in  such 

ease,  the  said his shall  and  will  pay  and  tMow  to  the  said 

his  interest  for  the  said  sum  of  at  the  rate  of 

to  be  computed  from  the  day  of  natil  the  said 

(the  principal  turn)  shall  be  paid  aa  aforesaid ;   but  if,  I17  reason  of 

an;  delay,  neglect  or  default^  by  or  on  the  part  of  the  said or  any 

claiming  under  him,  such  conveyances  as  aforesaid  shall  not  be  execnted  on 

or  before  the  said day  of then  and  in  such  ease,  no  such 

interest  as  aforesaid  shall  be  paid  or  allowed  during  the  time  of  such  delay 
of  the  said 

6.  An  agreement  that  if  a  good  title,  ^e.,  pannot  he  mode  pt^  ^o.,  the 
'  premieei  ihalt  ttand  as  security  for  the  money  paid  doKm,  ^0. 

It  is  hereby  farther  agree<l  and  declared  by  and  between  sU  the  said 
parties  to  these  presents,  and  psrticnlarly  the  said  (the  vendor*)  do  hereby 
agree  and  declare,  that  in  caie  they  cannot  make  out  a  good  title  to,  and 
execnte  and  perfect  such  eonTeyaneea  and  assurances  of  tbe  premises  as 

aforesaid  on  or  before  the day  of  ..^—^  now  next  ensmng,  then 

the  said ■—  and  every  part  thereof,  shall  remain  and  -be  a  security  to 

the  said (the  purchater}  for  aecnring  to  him,  his tbe  repay- 
ment of  the  said  sum  of now  by  him  paid  as  aforesaid,  at  or  upon 

tbe  aaid day  of now  neit  ensuing,  together  with  interest 

for  tbe  same  after  tbe  rate  of from  henceforth  in  the  meantime  and 

until  payment  thereof,  which  interest  in  such  case  they  the  said  

(the  vendors)  do  hereby  for  themselves,  severally  and  respectively,  and 
for  their  several  and  respective  heirs, promise  and  agree  to  pay  ac- 
cordingly, and  then,  also,  in  suvh  case  all  such  rents,  —^ as  he  the  said 

(tht  purchaeer)  shall  have  recdved,  by  or  out  of  the  premises  as 

aforesaid,  shall  be  deemed  and  allowed  by  him  in  part  of  payment  of  the 
same (the  principal  purchaie-money)  and  interest. 

7.  That  if  the  other  parties  do  not'perform  their  etnienantt,  the  pvrehaier 
than  not  be  obliged  to  perform  hit. 

And  it  is  mutually  agreed  and  declared  to  be  the  true  intent  and  meaning 

of  these  presents,  that  if  it  shall  happen  that  any  of  tbem  the  said 

their  heirs, shall  neglect  to  perform  his  or  their  parts  of  the  cove- 
nants and  agreements  herein  eontainsd,  that  then,  and  in  any  anch  cose,  the 

said his  heirs,  -executors,  and  administrators,  or  any  of  them,  shall 

not  be  hereby  obliged  to  perform  hia  and  their  covenants  herein  contained, 
or  any  of  them,  but  shall,  if  he  shall  think  fit,  be  absolutely  diseliarged  from 
tbe  same. 
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A^eement  for  the  Sale  of  an  Estate  by  FriTAte  Contnct. 
Artiolti  of  ABTeement,  Uade  this  dajr  of  betwasn 

Tbe  said agrees  to  sell  to  tbe  said all  tliat  , 

(dMcr^tion)  nith  tbe  appnrtenaDcea,  for  the  Bmn  of and  will,  on 

or  before  the daf  of next,  on  the  receipt  of  the  aaid  aom 

of  at  the  charges  of  the  aaid  execute  a  proper  conTey- 

ance  thereof,  with  a  corenant  of  genual  frarraDty  and  against  inenmbiances, 

convejiag  i  good  and  clear  title  to  said  premiaes  to  the  said and 

his  heirs  and  BsaigoB. 

And  the  said agrees,  that,  on  the  execution  of  such  conveyance, 

he  will  pay  tbe  said  sum  of to  said or  his  assigns. 

Aod  it  is  farther  agreed,  that  the  conveyance  shall  be  prepared  by  and  at 

the  expense  of  the  said to  the  approbation  of  the  respective  counsel 

of  the  said  and  and  that  all  taxes  and  outgoings  ia  re- 
spect of  the  premises  in  the  meantime  shall  be  paid  by  the  said  

And  it  is  agreed,  that  tbe  said shall  receive  the  rents  and  proflts 

of  the  premises,  from  next,  to  his  proper  use.     And  it  is  agreed, 

that  if  the  said  conveyance  shall  not  be  executed,  and  the  purchase-money 

paid  on  or  before  tbe  day  of then  the  said shall 

pay  interest  for  tbe  same  from  the  same  day,  unto  the  said after 

the  rate  of per  cent,  per  annum. 

Ib  Wita«ts  Wbereof, 

{Signaturet.)     (Soatt.) 

<18.) 

Short  Agreement  for  Sale  of  Seal  Estate  with  Uor^fagc  for  Fart 
of  Purohase-Xoney. 

Agreemeat  made  this  day  of  A.  D.  19 ,  between 

of of  the  flist  part,  and of of  the  second 

The  party  of  the  first  part  hereby  agrees  to  sell,  and  the  party  of  the  sec- 
ond part  to  parohaae,  a  certain  estate  situated and  bounded  as  fol- 
lows:   Said  premises  are  to  be  conveyed  on  or  before by  a 

good  and  sofficient  warranty  (or  quit  claim)  deed  of  the  party  of  the  first 
part  conveying  a  good  and  clear  title  to  the  same  free  from  all  incum- 
brances   and  for  snch  deed  and  conveyance  the  party  of  the  second 

part  is  to  pay  the  sum  of dollars  of  which dollars  have  been 

paid  this  day, dollars  are  to  be  paid  in  cash  upon  tbe  delivery  of 

said  deed,  and  the  remainder  is  to  be  paid  by  the  note  of  the  party  of  the 

second  part,  dated bearing  intereat  at per  cent,  per  annum, 

payable  semi-annually,  and  secured  by  a  power  of  sale  mortgage  in  the 

usual  form  upon  tbe  said  premises,  such  note  to  be  payable  Pull 

possession  of  the  said  premises,  free  of  all  t«nants  is  to  be  delivered  to  the 
party  of  the  second  part  at  the  time  of  the  delivery  of  the  deed,  the  said 
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pmuiwB  to  be  then  in  the  eaine  conOitioD  Ln  whicb  thej  now  &re,  remaonabl* 

nse  and  weer  of  the  baildiogs  thereon  alone  excepted. 

The  deed  is  to  be  delivered  and  the  conEdderation  paid,  at 

In  witneu  whereof  the  said  parties  hereto,  and  to  another  iustrnment  of 

like  tenor,  set  their  hands  and  seals  on  the  daj  and  year  first  above  written. 
In  presence  of 

<«a) 

Agreemest  for  Sale  of  Beal  Estate  Subject  to  Xor^r&ge  and  leues. 

Agreement  made  this  daj  of  A.  D.  19 ,  between 

of ,  of  the  first  part,  and of ,  of  the  sec- 
ond part. 

The  party  of  the  first  part  hereby  agrees  to  fell,  and  the  party  of  the 

second  part  to  pnralutie,  a  certain  estate  situated and  bounded  as 

follows: Said  premises  are  to  be  conveyed  on  or  before by 

n  good  and  sufficient  vrarrsnty  (or  quitclaim)  deed  of  the  party  of  the  flrst 
part  conveying  a  good  and  clear  title  to  the  same  free  from   all  incom- 

brances,  except  a  certain  mortgage  for  the  sum  of- dollars,  dated 

and  recorded on  which dollars  of  the' principal  re- 
mains nnpaid,    (if  jmrehater  it  to  attume  the  mortgage  add)    which  the 

said  agree  to  assume  and  pay  as  a  part  of  the  consideration  for 

this  conveyance;   and  outstanding  leases  to  the  present  tenants,  via: 

and  for  such  deed  and  conveyance  the  party  of  the  second  part  is  to  pay 

the  snm  of dollars  in  addition  to  the  amount  of  said  mortgage,  of 

which doUars  have  been  paid  this  day,  and  the  remaining  snm  of 

dollars  is  to  be  paid  in  cash  npon  the  delivery  of  said  deed.    Full 

possession  of  the  said  premises,  free  of  all  tenants  except  as  aforesaid,  is 
to  be  delivered  to  the  party  of  the  second  part  at  the  time  of  tbe  delivery 
of  the  deed,  the  said  premises  to  be  then  in  the  same  condition  in  which  they 
now  are,  reasonable  use  and  wear  of  the  buildings  thereon,  and  damage  by 
fire  or  other  unavoidable  casualty  excepted. 

The  buildings  on  said  premines  shall,  until  the  full  performance  of  this 

agreement,  be  kept  insured  in  the  sum  of dollars  by  the  party  of  tlie 

first  part,  in  offices  satisfactory  to  the  party  of  the  second  part,  and,  in 
ease  of  any  loss,  all  sums  recovered  or  recoverable  on  account  of  said  in- 
Burance  shall  be  paid  over  or  assigned,  on  delivery  of  the  deed,  to  the  party 
of  the  second  part,  unless  the  premises  shall  previously  have  been  rest«red 
to  their  former  condition  by  the  party  of  the  first  part. 

Bents  and  mortgage  interest  shall  be  apportiooed  as  of  the  day  of  the 
deliveiy  of  the  deed,  and  the  taxes  assessed  for  the  year  19 — ,  shall  be 

paid  by Policies  of  insurance  shall  be  assigned  to  the  said 

if  he  so  requeet,  unearned  premiums  to  be  apportioned  as  above. 

The  deed  is  to  be  delivered  and  the  consideration  paid,  at  the  Registry 
of  Deeds  in  which  the  deed  should  by  law  be  recorded,  at  twelve  o'clock, 

noon,  of  the day  of 19 ,  unless  the  parties  hereto  agree 

in  writing  to  some  other  time  and  place. 

If  the  party  of  the  first  part  shall  be  unable  to  give  title  or  to  make  con- 
veyanee  as  above  stipulated,  any  payments  made  nnder  this  agreement  sbaB 
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be  refunded,  and  all  other  obligations  of  either  partf  hereaDto  shall  cease, 
bnt  the  acceptance  of  m  deed  and  possesaioii  by  the  party  of  the  second  part 
shall  be  deemed  to  be  a  full  performance  and  disiiliarge  hereof. 

In  CDDsideratioa  of  the  above, ,  wife  of  the  said ,  hereby 

agrees  to  join  in  the  deed  to  be  made  as  aforesaid,  and  to  release  to  the 
party  of  the  second  part  all  right  of  dower  and  homestead  in  the  said 
premises. 

It  is  nnderatood  that  a  broker's  commission  of  per  cent,  on  the 

said  sale  is  to  be  paid  to by  the  said  party  of  the  first  part. 

In  wltneu  wkereof  the  said  parties  hereto,  and  to  aoother  instrument  of 
like  tenor,  set  their  hands  and  seals  on  the  day  and  year  firat  above  written. 

In  presence  of 

Eztenilon, 

The  time  for  the  performance  of  the  foregoing  agreement  is  extended 

Witness  our  hands  and  seals  this day  of 19 

An  Agreement  to  Be  Signed  by  an  Anotioiteer,  after  a  Sale  by 
Anotion. 

I  Hereby  Aoknewledge,  That  lias  been  this  day  declared  the 

highest  bidder  and  purchaser  of  ^deteribe  tht  reat  e*tatt)  at  the  snra  of 
;  and  that  he  has  paid  into  my  hands  the  sum  of as  a  de- 
posit, and  in  part  payment  of  the  purchase-money;  and  I  hereby  agree  that 
the  vendor  shall  in  all  respects  fulfil  the  conditions  of  sale,  a  copy  of  which 
is  hereto  annexed. 

Witness  ray  hand, 

(aignaturea.)     (SeaU.) 

An  ^reement  to  Be  Signed  by  tbe  PnrobaHr,  after  a  Sale  by 
Anetion. 

I  Hereby  Acknowledge,  That  I  have  this  day  pniehased  by  public  anetion 

ftll  that  (describe  the  ettate)  for  the  snm  of ;   and  have  paid  into 

the  hands  of the  sum  of as  a  deposit  and  in  part  payment 

of  the  said  purcbase-money;    and  I  hereby  agree  to  pay  the  remaining  snm 

of onto  (the  vendor)  at on  or  before  the day  of 

J  and  in  all  other  respects,  on  my  part,  to  fulfil  the  annfeied  con- 
ations of  sale. 

Witness  my  hand  thia day  of 

(Signatures.)      (Seals.) 

(«3.> 

An  Agreement  to  Hake  an  Assignment  of  a  Lease. 

Whereas, (tAo  lettor)  hath  by  his  deed  indented,  dated , 

demised  unto (the  leasee)  all  that:  to  have  and  to  hold  to 
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Um  the  nid  _^__.  Us  htire  uid  uaigna  sa  by  the  B«id  deed  indented 

more  fnDy  appears;    Now  the  Mid  for  and  in  coiiBideTation  of 

.^_^_^  doUan,  doth  herebj  for  Muuelf,  (hi*  Mr*,  ^(^)  covenant, 

that  he  the  said  before  the  Aaj  at  ahaU  and 

HJU,  at  the' costs  and  ehaiges  of  ((he  ataignee),  his  {Xeiti,  ^c.) 

b7  deed  indented,  aesoie,  saaign,  and  grant  over  to  the  said {hit 

Mr»,  ^0.)  the  said  (tAe  premua)  and  all  hie  estate,  right,  title,  and  de- 
mand therein:   To  have  and  to  hold  to  the  said {the  aetignee)  his 

(fieWt,  4"^)  dnring  the  reeidoe  of  the  said  term  of  jeais,  then  to  come,  of, 
in,  and  to  the  same^  b^'  virtue  of  the  said  recited  indenture,  and  under  the 
Mit^  corenants,  and  agreements  therein  specified. 

iSignalMre*.)     (BeaU.) 

(MO 

AgteemeiLt  for  Danu^iei  in  lAjiag  Out  or  Altering  Xoid. 

Wlureas,  A  road  was  laid  out  on  the daj  of  A.  D. 

19_^  bj  _^— .  and ,  CommiMnoners  of  Highways  of  the  Town  of 

in  the  County  of and  State  of on  the  application 

ef ,  as  follows,  commencing which  load  passes  through  the 

land  ef         '       being  known  and  described  as  follows.  Tic:  

Now,  tbeiefere,  it  is  hereby  agreed  between  the  said  Commissioners  and 
the  s^d that  the  damages  sustained  by  the  said by  rea- 
son of  the  lajing  oat  and  opening  said  road  upon  his  land,  hereinbefore  de- 
scribed, be  liqaidated  and  agreed  npon  at dollars. 

la  Witness  Whereof,  The  said  Commissioners  and  the  said have 

herennto  snbscribed  their  names  tlus day  of A.  D.  19^— 

(S*inuil«rM.)  CommiMMHwrf  of  Sighwogi. 

(CSO 

An  A^eement  between  a  Fenon  Who  It  Retiring  from  the  Active 
Put  of  ft  Biudneii,  uid  Another  Who  Ii  to  Condnot  the  Same 
for  Their  ICntiul  Benefit. 
Artloles  of  Agreemeiit,  Made,  entered  into,  and  conchided  upon,  this 

,  day  of A.  D.  IB — ,  between of of  the  one 

port,  and of of  the  other  part :  Whereas  the  said , 

hath  conducted  and  managed  far  some  time  past  the  trade  or  business  of  the 

said ,  and  in  condderation  of  the  attention  and  assiduity  of  Uie  Bwd 

thereunto,  the  said is  willing  to  continue  the  said 

in  the  management  thereof  under  the  covenanta,  restrietiona,  and  agreements 
hereinafter  contained;  and  in  consequence  thereof ,  an  inventory  and  appmiae- 
roent  hatb  been  made  and  taken  of  the  stock,  and  entered  in  two  receipt- 
1>ooks,  one  of  which  is  to  remain  in  the  custody  of  each  of  them,  the  said 
parties  to  these  presents,  and  is  subscribed  by  both  of  them,  and  the  value 

of  the  said  stock  in  the  whole,  appears  to  the  amount  of  the  sum  of : 

Now  these  presents  witness,  that  for  and  in  consideration  of  the  covenants 
and  agreements  hereinafter  contained  on  the  part  of  the  said to  be 
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perfonaed,  ttie  said  ,       for  hiauKlf,  liiB  ezeentors,  and  adrainiatiatoT^ 

doth  hersby  covenant,  promise,  and  agree,  to  and  with  the  aaid  , 

that  it  ah&U  and  maj  be  lawful  to  and  for  the  said from  time  to 

time,  during  the  term  of  years,  to  be  <!omputed  from  the  daj  of 

the  date   at   these  preaentB,  if  the;  the   said   and  shall 

jointlj  BO  long  live,  to  trade  with  the  aaid  stock,  and  to  manage  and  im- 
prove the  same,  in  such  manner  as  to  the  aaid  under  the  direction 

of  the  said  ,  shall  Kem  meet,  upon  trust  nevertbeleBS,  and  to  the 

Intent  and  pnrpose  that  the  said shall  and  do,  b;  and  out  of  the 

money  which  shall  arise  b;  sale  of  any  part  or  parts  of  the  said  stock, 
buy  such  goods  as  shall  be  reqaisite  to  keep  np  and  continne  tlie  present 
quality  and  value  thereof,  and  by  and  out  of  the  profits  which  shall  arise 
from  the  trade  and  dealing,  in  the  first  place  yearly  and  eyery  year,  pay 
the  whole  rent  of  the  said  house  and  shop,  and  pay  and  discharge  all  taxes 
which  now  are,  or  shall  hereafter  be,  assessed  or  imposed  on  him  the  said 

or  the  said  on  account  of  the  said  house  and  trade,  aoS 

in  the  next  place  to  pay  to  him  the  said  or  his  assigns,  every 

year  during  tlie  said  term  of years,  if  they  the  said  and 

shall  so  long  live,  one  clear  annuity  or  yearly  sum   of  

by   equal    half   yearly    payments,    on    the   day   of   and 

the  day  of  without  any  deduction  or  abatement  what- 
soever, and  subject  thereto,  to  retain  the  residue  and  overplus  of  the 
profits  which  shall  arise  from  bis  trade  and  dealing,  to  and  for  his  own  sole 
use  and  benefit,  as  a  recompense  and  satisfaction  for  bis  care  and  trouble 

in  the  sale  and  management  of  the  said  stock.    And  the  said in 

consideration  of  the  premises,  and  of  the  covenant  and  agreement  herein- 
before on  the  part  of  the  said  contained,  doth  for  himself,  bis 

eiacotors,   and   administrators,   covenant,   declare,   and   agree,   that   be   the 

said  shall  and  will  from  time  to  tim«,  and  at  all  times,  for  and 

during  the  said  term  of years,  if  they  the  said and 

shall  so  long  jointly  live,  diligently  apply  himself  to  the  care  and  manage- 
ment of  the  said  stocli,  trade,  and  business,  according  to  bis  best  skill, 
abilities,  and  discretion,  and  apply  and  dispose  of  the  money  which  shall 
arise  from  the  sale  thereof,  and  all  the  profits  of  his  trade  and  dealings,  to 
answer  and  discharge  the  trusts  hereby  reposed  in  him,  in  such  manner  us 
hereinbefore  is  directed,  declared,  or  expressed.  And  also  shall  and  will 
write  true  and  perfect  entries,  in  proper  books  of  acconnts,  of  all  such 
goods  as  shall  be  sold,  and  of  all  moneys  which  shall  be  paid  and  received  by 
him,  and  permit  the  same,  from  time  to  time,  to  be  inspected  by  him  the 

said  or  such  other  person  or  persons  as  he  shall  appoint.     And 

further,  that  he  the  mid shall  not  nor  will,  at  any  time  during  the 

continuance  of  the  said  term  of  years,  buy  or  sell,  or  in  anywise 

trade  or  deal  in  his  own  name,  but  in  the  name  only  of  him  the  said 

upon  the  trusts  aforesaid;  nor  do  any  act  whatsoever,  whereby  the  said 
stock,  or  any  part  thereof,  may  be  attached,  or  taken  in  execution.    And 

also  that  on  the day  of next,  and  so  at  every  succeeding 

day  of ,  during  the  said  term  of years,  or  oftener, 

if  thereto  required  by  the  said ,  he  the  said shall  and  will 
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take  s  full  acetraBt  in  writing  of  ttaa  »id  stock,  then  reniainlng  in  the  Mid 
tiade,  and  of  the  proflts  thereof,  and  within  ten  da;B  thereafter  deliver  the 
same  to  the  said  _^-^^  in  order  to  manifeBt  t«  him  a  true  state  thereof!, 
and  of  his  proceedingB  in  the  trade  b;  him  carried  on  therenith.    And  at 

the  expiration,  or  other  sooner  determination,  of  the  aaid  t«nn  of . 

jean,  he  the  said ,  hie  ezeentorg  or  adminiBtratora,  alian  and  will 

deliver  np  to  him  the  iaid  ,  his  ezeratora  or  adminiMratoTa,  the 

Btoek  then  remaining  for  his  or  their  own  nse  and  beneflt,  to  the  valne  uf 

the  nun  of losee*  hj  bod  debta,  decay  of  goods,  and  other  iDevitable 

casualtiefl  excepted. 

WltneM  our  hand!  and  seals,  this day  of  in  the  year 

19 

InprMtneeof 

(SiffnatwM.)     (5oaI>.) 


A  Brief  BTtilding  Contraot. 

Oontraat  for  bnildii^  made  this day  of one  thousand 

nine  hundred  and  by  and  between  of  in  the 

Count]'  of  and  .—  of  _; in  the  County  of  __^ 

BdUder. 

The  Htid  eoroiantB  and  (tgrees  to  and  with  tlie  aaid  

t«  make,  erect,  buUd,  and  flniah,  in  a  good,  lubstantial,  and  workmanlike 
raanner,  and  of  good  and  sabBtantial  material,  a  dwelling  boase  (or  other 

bvUding)  upon  a  certain  lot  of  land  belonging,  to  said  

sitnate  on street  in  said Mid  bouse  to  be  built  agreeably  to 

the  dranght,  plans,  explanatloDi,  or  epeeifications,  prepared  by  ; 

and  to  be  finished  complete  on  or  before  the day  of And 

said  covenants  and  agrees  to  pay  to  said  for  the  same 

dollars  as  follows:  :_  Security  against  mechanics',  or  other 

lien,  is  to  be  furnished  by  said prior  to  the  final  payment  by  said 

And  for  the  performance  of   all  and  every  the  articles  and  agreements 

above  mentioned,  the  said  and do  hereby  bind  themselves, 

their  heirs,  exeeotors,  and  administrators,  each  to  the  other,  in  the  penal 
sum  of dollars,  flrmly  by  these  presents. 

In  Witness  Whereof,  We,  the  said and  have  hereunto 

set  our  hands  the  day  and  year  first  above  written, 

(Signatwei.)     (Seatt.) 

Bseatled  and  Delivered  to  Fretenee  of 

Contracts  for  building  are  among  those  moat  freqaently  made, 
and  also  among  those  which  require  the  utmost  care,  A  specifi- 
cation stating  and  describing  all  the  things  which  the  parties  de- 
sire and  intend  to  have  done  should  always  accompany  the  con- 
tract.    It  is  very  difficult  for  persons  not  accustomed  to  the 
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wort:  to  remember  and  specify,  and  properly  describe,  all  the 
things  they  propose  to  have  in  the  building ;  and  all  these  things 
should  be  accurately  and  precisely  stated  in  the  specification. 
From  omissions  or  errors  of  this  kind,  cases  and  questions  are 
constantly  arising.  To  assist  those  who  have  to  prepare  for  them- 
selves or  others  a  contract  of  this  sort,  I  have  pven,  first,  a  brief 
and  simple  form ;  I  now  give  a  very  full  and  minute  form,  pre- 
pared by  a  skillful  lawyer,  and  in  wide  use. 

<27.) 

A  Full  R&d  Hinnte  Building  Contraot. 

An  Asrettment,  of  two  parts,  m&de  tlui daj  of  —~  in  tlw 

jMT  OM  thonMtnd  nme  bondred  and bj  and  between partj 

of  the  firrt  part,  and , partj  of  the  lecond  part. 

The  said  party  of  the  flrat  part,  in  eonaideration  of  the  aum  of  monej  to 
be  paid  bf  the  said  partjr  of  the  second  part,  aa  hereinafter  mentioned,  and 
the  corenanta  and  agreement!  hereinafter  recited,  to  be  kept  and  performed 

bj  the  BSid  party  of  the  second  part,  does for  himself  and  his  ex- 

eentois  and  admioistratora,  CffveBant,  Promlae,  and  Agree,  to  and  with  the 

said  partj  of  the  aeeond  part, that  he the  said  partjr  of 

the  flrat  part,  shall  and  will,  in  a  good  and  workmanlike  manner,  and  ac- 
cording to  the  best  of  hia  art  and  ability,  do  and  perform  the  following 
work,  and  provide  materials  for  the  aame,  that  is  to  saj: 

The  whole  of  said  work  is  to  be  performed,  and  aU  the  said  materials 
famished  in  cooformity  with  the  plane  and  apeeifleations  of  the  same,  as 

made  by : the  AnomrtCT  hereby  appointed  by  nid  party  of  the 

second  part,  which  plans  and  speeilleatioiiB  bear  even  date  herewith,  and  are 
signed  by  the  parties  hereto,  and  under  the  ■nperiatendenee  and  direction  of 

hereby  appointed  So^iBiHTKHnENT    and  Aoxnt    of  the  said  party 

of  the  second  part,  which  plana  and  specifieatioiia  are  to  be  considered  a* 
forming  a  part  of  thia  agreement,  aa  if  herein  fnl^  written  and  drawn. 

The  aaid  partf  of  the  first  part  farther  agrees  that  the  work  aforesaid 

shall  be  commenced  on  or  before  the day  of Id ,  and  be 

constantly  prosecuted,  and  the  materials  aforesaid  promptly  furnished, 
and  that  all  said  work  shall  be  completed  on  or  before  the  -_.^  day  of 
in  the  year  one  thousand  nine  hnndred^d ,  and,  further- 
more, that  DO  charge  of  any  Und  shall  be  made  by  the  said  party  of  the 

first  part  to  the  said  party  of  the  second  part,  beyond  the  snm  of 

dollars,  naless  the  said  party  of  the  second  part,  or  the  aaid  Superintendent, 
ahall  alter  the  aforesaid  plans  and  speeifieatioas,  in  wUch  case  the  Tolne  of 
snch  alterations  shall  be  added  to  the  amount  to  be  paid  under  this  con- 
tract, or  dedacted  therefrom,  as  the  ease  may  require:  it  bein^  expressly 
understood  that  no  extra  work  of  any  kind  Bhall  bo  performed,  or  extra 
materials  furnished,  by  the  said  party  of  the  first  part,  unless  anthoriced 
by  the  said  party  of  the  second  part,  oi  the  said  Superintendent,  In  wrlt- 
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Ing;  and  thftt  the  nfd  partr  of  the  seeond  part,  and  the  aaid  Snperin- 
teadvtt  may,  fiom  time  to  time,  make  anj  altenitioDB  of,  to,  and  in  the 
■aid  plana  and  speciflcatioDB,  upon  the  terms  aforeaaid. 

The  said  part;  of  the  fint  part,  for  himaelf  and  his  legal  representatiTee, 
farther  promiaes  and  agrees  that  insuTance  shall  be  effected  npon  the 
building  as  soon  aa  the  roof  is  pat  on  and  eorered;  the  amonnt  of  said  in- 
tuTatice  to  be  for  such  earn  as  the  aaid  par^  of  the  second  part,  and  tlw 
said  Superintendent  shall  direct,  to  be  further  increased,  from  time  to  time, 
at  the  direction  of  the  said  party  of  the  seeond  part,  and  the  said  Super- 
intendent; the  policy  to  be  in  the  name  and  for  the  benefit  of  aaid  party 
of  the  second  part,  or  his  legal  repreeentativee,  and  to  be  made  payable, 

in'  case  of  loss,  to for  whom  it  m^  concern  j — each  party  to  tlua 

agreement  hereby  agreeing  to  pay  one-half  the  cost  of  such  insuTance. 

The  said  party  of  the  second  part,  for  himaelf  and  hia  legal  representa- 
tiTee, in  eonetderation  of  the  materials  being  provided  and  the  labor  done 
aa  herein  required,  and  all  other  of  the  stipulations,  requirementB,  mattere 
and  things  herein  set  forth,  being  kept  and  performed  by  said  party  of  the 
first  part  doth  CoTeitant,  Froniie  and  Agree,  to  and  with  the  said  party 

of  the  first  part:  that  he  will  well  and  truly  pay,  or  cause  to  be 

paid,  unto  the  said  party  of  the  first  part,  or  his  legal  representatiTee  the 
sum  of dollars,  in  the  manner  following:  

It  is  agreed  by  and  between  the  parties  to  this  agreement,  as  follows: 

let.  That  for  each  and  every  day's  delay  in  the  peitormanee  and  com- 
pletion of  this  agreement,  or  of  any  eitra  work  under  it,  after  the  said 

day  of in  the  year  one  thouAnd  nine  hundred  and , 

there  shall  be  allowed  and  paid  by  said  party  of  the  first  part,  to  aaid  party 
of  tile  second  part,  or  his  representatives,  damages  for  such  delay  if  the 
same  shall  arise  from  any  act  or  default  on  the  part  of  the  said  party  of 
tne  first  part. 

2d.  That  the  eald  party  of  the  first  part,  or  his  represents tives,  shall 
not  be  delayed  in  the  constant  progress  of  the  work  under  this  agreement, 
or  any  of  the  extra  work  under  the  same  or  connected  therewith,  by  said 
party  of  the  second  p&rt,  or  by  his  Bnperintendent  or  any  other  contractor 
employed  by  the  said  party  of  the  second  part,  upon  or  about  the  premises; 

and  for  each  and  every  day,  if  any,  he  shall  be  so  delayed,  ad> 

ditional  days  to  be  allowed  him  to  complete  the  work  aforesaid,  from  and 
after  the  day  hereinbefore  appointed  for  its  entire  completion,  uuleaa  upon 
the  contingency  provided  for  below  In  the  Sth  article. 

3d.  That  each  and  every  person  employed,  by  sub-contract  or  "piece 
woA,"  by  the  said  party  of  the  first  part,  in  the  providing  materials  or  per- 
forming labor  or  woAs  In  the  fulfillment  or  execution  of  this  agreement, 
shall  be,  in  the  opinion  of  the  said  Superintendent,  a  suitable,  eompetent, 
and  satisfactory  person. 

4th.  That  the  said  party  of  the  first  part  shall  and  will  engage  and  pro- 
vide at  hia  own  eost  and  expense,  during  the  progress  of  the  works  under, 
and  until  the  completion  and  fulfillment  of  this  agreement,  a  thoroughly 
eompetent  "Foreman  of  the  Works,"  whose  duty  It  shall  be  to  attend  to 
the  general  snpervidon  of  all  matters  hereby  undertaken  by  sidd  p*rt7  of 
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the  first  pEU^,  and  alio  to  tbe  eftrrect  and  exact  makivg,  pnptring,  lafing- 
out,  and  locating  of  all  pattenu,  moolde,  modela,  and  measnreraoats  in,  to, 
for,  and  upon  tbe  voika  harebj  agreed  upon,  tiom  and  in  conformity  with 
the  said  plans  and  speeiflefttions,  nod  according  ta  the  direction  of  said 
Architect. 

5th.  That  if  at  any  time  daring  the  progresa  of  the  wock  the  said  Buper- 
intendent  sball  find  that  said  work  ia  aot  carried  forward  with  auffieient 
rapidity  and  thorougbneee,  or  that  the  materials  fnmiahed,  foronan  of  tha 
work^  sub-coDtractora  or  workmen  employed  by  tbe  party  of  the  first  part, 
are  aoMtisfactoTy,  and  insnfflcient  tor  the  completion  of  the  work  within 
the  time  and  in  the  manner  stipulated  in  the  plana  and  speciflcations  afore- 
said, he  shall  give  notice  of  aucb  insufficiency  and  defects  in  progress, 
materiala,  foreman,  sub-eontractora,  or  workmen,  to  the  party  of  the  first 
part;  and  if  within  three  days  tbereinafter  aoeh  insufficiency  and  defects 
are  not  remedied  in  a  manner  satisfactory  to  Mid  Superintendent,  th* 
^rty  of  tbe  aecond  part,  through  tbe  agency  of  said  Superintendent,  cr 
otherwise,  may  enter  apoc  the  work,  and  Buspend  or  discharge  said  f^rtj 
of  the  first  part  and  all  employed  noder  him,  and  carry  on  and  complete 
the  work,  by  "daya'  work,"  or  otherwise,  as  he  may  elect,  providing  and 
Hubatituting  proper  and  sufficient  materials  and  workmen;  and  tbe  expense 
thereof  shall  be  chargeable  to  the  said  party  of  tbe  first  part,  and  be  de- 
ducted from  any  mim  which  may  be  dae  to  him  on  a  final  settlement;  and 
tbe  opinion  of  said  Superintendent  shall  be  final,  and  hia  certificate  in  writ- 
ing coDcluaive  evidence  between  the  parties  hereto,  on  all  qaestions  and 
issues  arising  on  or  out  ot  this  fifth  article  of  this  Agreement,  subject  to 
tbe  final  deciaion  of  tbe  referees  hereinafter  named. 

6th.  That  the  said  party  of  tbe  firat  part  aball  be  solely  responsible  for 
any  injuiy  or  damage  anatalned  by  any  and  all  person  or  persons,  or  prop- 
erty, during  or  subsequent  to  tlie  progress  and  completioiL  of  the  works 
hereby  agreed  upon,  from  or  by  any  act  or  defanlt  of  the  said  party  of  the 
first  part;  and  shall  be  responsible  over  the  party  of  the  second  part  for  all 
costs  and  damages  which  said  party  of  the  second  part  may  legally  inenr  by 
reason  of  such  injury  or  damage;  and  that  the  said  party  of  the  first  part 
shall  give  all  usual,  requisite,  and  suitable  notices  to  all  parties  whose  eetatea 
or  premises,  adjoining  those  upon  which  tbe  works  hereby  agreed  upon 
are  to  be  done,  may  or  shall  be  any  way  interested  in  or  affected  by  the  per- 
formance of  said  works. 

Tth.  That  the  said  party  of  the  first  part  shall,  from  time  to  time,  during 
the  progress  of  said  works,  apply  to  the  said  Architect  for  ail  needful  ez- 
plaoatioua  of  the  true  intent  and  meaning  of  the  aaid  plans  and  specifi- 
cations; and  that  "working-plans"  shall,  at  the  expense  of  the  aaid  party 
of  tbe  second  part,  be  from  time  to  time,  and  whenever  requisite,  furnished 
by  tbe  aaid  Architect  to  the  said  party  of  the  first  part,  upon  reasonabla 
notice  being  given  to  the  aaid  Architect  that  the  same  are  requisite  and 
needful;  and  further,  that  the  aaid  party  of  the  first  part  will  not  and 
shall  not,  in  the  execution,  performance,  and  fulfillment  of  this  agreement, 
in  any  way  deviate  from  the  entire  and  exact  compliance  with,  adherence  to, 
and  fulfillment  of  the  said  plans,  "working-plans,"  and  speciflcstions,  bj 
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reason  of  any  practical  Uifflenltj  wbieh,  in  hia  opinion,  may  or  shall  arise 
or  occur;  nnless  Home  aoeh  deviation  bIuiIE,  in  the  opinion  and  by  the  eer- 
liflcate  of  the  said  Areliitect,  become  absolutely  neceaaary  and  nnaroid- 
able,  in  which  case  Baid  party  of  tlie  first  part  ia  to  make  auch  deviation  as 
may  be  directed  by  seiJ  Architect. 

AmA  Whereai  it  if  the  intention  of  the  parties  hereto,  tlut  the  said  party 
of  the  first  part  stioll  bear  and  p^  all  the  expenses  neeeasary  for  aod  Inci- 
dent to  the  Mnying  into  fuU  and  entire  execution  and  completion  all  the 
works  eontemplateil  in  tbia  agreement,  it  ia  further  nndeistood  and  agreed 
by  and  between  the  i>artieB  to  this  agreement,  that  in  case  any  lien  or 
liens  for  litbor  or  oiateriala  shall  exist  upon  the  property  or  estate  of  the 
•aid  part;  of  the  second  part,  at  the  time  or  times  when  by  the  foregoing 
terms  or  provisions  of  this  agreement  a  payment  is  to  be  made  by  the  said 
party  of  the  second  part  to  the  said  party  of  the  first  part,  such  payment, 
or  such  part  thereof  as  shall  be  equal  to  not  less  than  double  the  amouut 
for  which  such  lien  or  liens  shall  or  can  exist,  shall  not  be  payable  at  the 
said  stipulated  time  or  times,  notwithstanding  anything  to  the  contrary  in 
this  agreement  contained;  and  that  the  said  party  of  the  second  part 
may  and  shall  be  well  assured  that  no  such  liens  do  or  can  attach  or  ex:st 
before  he  shall  be  liable  to  make  either  of  the  said  payments. 

It  is  expressly  understood  by  the  party  of  the  first  part,  that  all  the 
works  described  or  refened  t«  in  the  attBeud  fpeeifieatious  are  to  be  exe- 
cuted by  the  said  party  of  the  first  part,  whether  or  not  the  said  works 
are  ilhistrated  by  the  aforesaid  plans  or  working-drawings ;  and  that  said 
party  of  the  flrst  part  is  to  execute  all  works  rtown  by  the  aforeaaad  plans, 
aad  working-drswings,  whether  or  not  said  wovka  are  described  or  referred 
to  in  the  said  speeifieationa. 

If  any  apparent  diacrepancy  ahall  be  found  to  exiat  between  the  plans 
woAing-iIrawings,  and  specificatians,  the  deeidon  as  to  the  fair  con- 
stmetioD  of  said  discrepancy,  a^d  of  the  tnie  intent  and  meaning  of  the 
plans,  working-drawingB,  and  specifications,  ahall  be  made  by  the  Architect 
bereJnbefore  named;  and  said  party  of  the  first  part  shall  provide  and 
execute  the  sftid  worka  in  accordance  with  said  deeision, — with  the  right  of 
a  final  decision  by  the  referees  hereinafter  named, — as  a  part  of  the  original 
works  undertaken  by  said  party  of  the  first  part. 

And  Tnrtlier  it  is  agreed  by  the  parties  hereto  that  they  will  submit 
e&eb,  all,  and  every  demand  between  them  hereinafter  arising,  if  any, 
eoneeming  the  valae  of  any  ebanges  of,  or  omisaiona  In,  or  additions  to,  the 
aforementioned  plans  or  specifieationB,  or  concerning  the  manner  of  per. 
forming  or  completing  the  work,  or  the  time  or  amount  of  any  payment  to 
be  made  under  this  agreement,  or  the  quantity  or  quality  of  the  labor  or 
materials,-0r  both,  to  be  done,  famished,  or  provided  under  this  agreement, 
or  any  other  eanse  or  matter  touching  the  work,  the  materials,  or  the  dam- 
ages eontemplated,  set  forth,  or  referred  to,  in  or  by  this  agmraent,  or 
concerning   the   constraetion   of  this   agreement,   to  the   determinatioB   of 

and and ,  the  award  of  whom,  or  the  award  of  8 

majority  of  whom,  being  made  and  reported  within from  the  time 

berunbefore  fixed  upon  for  the  final  eempletion  of  this  agreement,  to  the 
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Superior  Court  for  the  Coantf  of  ,  tlie  judgment  thereof  shall  b* 

Anal;  and  if  either  of  the  parties  ahatl  neglect  to  appear  before  the  Arbi- 
tratore,  after  dne  notice  given  him  of  the  time  and  place  appointed  for 
hearing  the  parties,  the  Arbitrators  may  proceed  in  his  absence. 

In  Witness  Whereof,  The  parties  eforeaiid  hare  intorchangeablj'  set  their 
hands  and  seals  the  daj  and  year  first  above  written,  to  this  and  one  other 
instrument  of  like  tenor  aad  date. 

{Signature*.}     iSeaU.} 

Eas^ovUd  and  Delivered  i*  the  Pretence  of 


CEAFTESTL 
COVSIDBKATJOir. 


THE  NEED  OP  A  CONSIDERATION. 

It  is  an  ancient  and  well-establislied  rule  of  the  conunoa  law 
prerailiog  in  this  countiy,  that  no  promise  can  be  enforced  at 
law  onlese  it  rests  upon  a  consideration;  by  which  word  is  meant 
a  cause  or  reason  for  the  promise.  If  it  do  not,  it  is  called  a 
naked  bargain,  and  the  promisor,  even  if  he  admits  his  promise, 
is  under  no  l^al  obligation  to  perform  a  promise  that  he  made 
without  a  consideration. 

There  are  two  exceptions  to  this  rule.  One  is  when  the  promise 
is  made  by  a  sealed  instrument,  or  deed  (every  written  instru- 
ment which  is  sealed  is  a  deed).  Here  the  law  is  said  to  imply  a 
consideration ;  the  meaning  of  which  is  that  it  does  not  require 
that  any  consideration  should  be  proved.  The  seal  itself  is  said 
to  be  a  consideration,  or  to  import  a  eonai  deration. 

The  second  exception  relates  to  negotiable  paper;  and  is  an 
instance  in  which  the  law-merchant  has  materially  qoalifled  the 
(!ommon  law.  We  shall  speak  more  fully  of  this  exception  when 
we  treat  of  negotiable  paper. 

The  word  "consideration,"  as  it  is  used  in  this  rule,  has  a 
peculiar  and  technical  meaning.  It  denotes  some  aubstaniial 
cause  for  the  promise.  This  cause  must  be  one  of  two  things; 
either  a  benefit  to  the  promisor,  or  else  an  injury  or  loss  to  the 
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promisee  Bastaitied  by  him  at  the  instance  and  request  of  the 
promiaor.  Thus,  if  A  promises  B  to  pay  him  a  thousand  dollars 
in  three  months,  and  even  promises  this  in  writing,  the  promise 
is  worthless  in  law,  if  A  makes  it  as  a  merely  voluntary  promise, 
witbottt  a  consideration.  But  if  B,  or  anybody  for  him,  gives  to 
A  tOHlay  a  thousand  dollars  in  goods  or  money,  and  this  was  the 
ground  and  cause  of  the  promise,  then  it  is  enforceable.  And  if 
A  got  nothing  for  his  promise,  but  B,  at  the  roqueet  of  A,  gave 
the  same  goods  or  money  to  C,  this  would  be  an  equally  good 
consideration,  and  the  promise  to  pay  B  would  be  equally  valid 
in  law. 

This  requirement  of  a  consideration  sometimes  operates  harsh- 
ly and  unjustly,  and  permits  promisors  to  break  their  word  under 
circumstances  calling  strongly  for  its  fulfilment.  Courts  have 
been  led,  perhaps,  by  this,  to  say  that  the  consideration  is  suffi- 
cient if  it  be  a  substantial  one,  although  it  be  not  an  adequate 
one.  This  is  the  unquestionable  rule  now,  and  it  is  sometimes 
carried  very  far.  In  one  case  an  American  court  refused  to  in- 
quire into  the  adequacy  of  the  consideration, — or  whether  it  was 
equal  to  the  promise  made  upon  it, — and  said,  if  there  was  the 
tmalleat  spark  of  consideration,  it  was  enough,  if  the  contract 
was  fairly  made  with  a  full  understanding  of  all  the  material 
facts.    Still,  there  must  be  some  consideration. 


WHAT  18  A  8DFFICIENT  CONSIDERATION. 

The  law  deteeta  litigation ;  at  least  coorts  say  so  j  and  there- 
foro  they  consider  anything  a  sufficient  consideration  which 
arrests  and  suspends  or  terminates  litigation.  Thns  the  com- 
promise, or  forbearance,  or  mutual  reference  to  arbitration,  or 
any  similar  settlement,  of  a  suit,  or  of  a  claim,  is  a  good  con- 
sideration for  a  promise  founded  upon  it.  And  it  is  no  defense 
to  a  suit  on  this  promise,  to  show  that  the  claim  or  suit  thus  dis- 
posed of  would  probably  have  been  found  to  have  no  foundation 
or  substance.  If  there  be  an  honest  claim,  which  he  who  ad- 
vances it  believes  to  be  well  grounded,  and  which  within  a  ration- 
al possibility  may  be  so,  this  is  enough;  the  court  will  not  go- 
on and  try  the  validity  of  the  claim  or  of  the  suit  in  order  to- 
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test  the  TaUdit7  of  a  promise  which  rests  ap<Ki  its  settlement; 
for  the  very  purpose  for  which  it  favors  this  settlement  is  the 
avoidance  of  all  necessity  of  investigating  the  claim  hy  litigation. 
But,  for  reaaona  of  public  policy,  no  promise  oan  be  enforced  of 
which  the  consideration  was  the  discontinuance  of  criminal  pro- 
ceedings ;  or  any  conduct  by  which  public  interests  are  harmed, 
as,  for  example,  the  procurement  of  the  passage  of  a  law  by 
corrupt  means. 

If  any  work  or  service  is  rendered  to  one,  or  for  one,  and  he 
requests  the  same,  it  is  a  good  conaideration  for  a  promise  of  pay- 
ment ;  and  if  be  makes  no  promise,  the  law  will  imply  the  prom- 
ise, that  is,  will  suppose  that  he  has  made  it,  and  will  not  permit 
him  to  deny  it  The  rule  is  the  same  as  to  payment  for  goods,  or 
property  of  any  kind,  deliverod  to  any  one  at  bis  request. 

No  peracm  can  make  another  his  debtor  against  that  other's 
will,  by  a  voluntary  offer  of  work,  or  service,  or  money,  or  goods. 
But  if  that  other  accept  what  is  thus  offered,  and  retain  the 
benefit  of  it,  the  law  will,  genwally,  imply  or  presume  that  it  was 
offered  at  tiie  request  of  that  other  paxty,  and  will  also  im^dy  ' 
his  promise  to  pay  for  it,  and  will  enforce  the  promise ;  unless 
it  is  apparent,  or  is  shown,  that  it  was  offered  and  received  as  a 
mere  gift. 

A  promise  is  a  good  eonsideration  for  a  promise ;  and  it  is  one 
which  frequently  occurs  in  fact. 

If  A  says  to  B,  "If  you  will  deliver  goods  to  C,  I  will 
pay  for  them,"  although  there  is  no  obligation  upon  B  to  deliver 
the  goods,  if  he  does  deliver  them  be  furnishes  a  consideration 
for  the  agreement,  and  may  enforce  it  against  A. 

An  agreement  by  two  ot  more  parties  to  refer  disputes  or 
claims  between  them  to  arbitration,  is  not  binding  upon  any  of 
the  parties  unless  all  have  entered  into  it. 

The  principle,  that  a  promise  is  a  good  eonsideration  for  a 
promise,  has  been  sometimes  applied  to  subscription-papers; 
all  who  sign  them  being  held  on  the  ground  that  the  promise  of 
each  is  a  good  consideration  for  the  promises  of  the  rest.  The 
law  on  the  subject  of  these  subscriptian-papers,  and  of  all  vol- 
nntary  promises  of  contribution,  is  substantially  this :  no  such 
prunises  are  binding,  unless  something  is  paid  for  them,  or 
unless  some  party  for  whose  benefit  they  are  made, — and  this 
party  may  be  one  or  more  of  the  subeoribers, — at  the  request 
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express  or  implied,  of  the  promisor,  and  on  the  faith  of  the  snb- 
scriptionB,  incnra  actual  ezpenae  or  loaa,  or  enters  into  valid  con- 
tracts with  other  parties  which  will  occasion  expense  or  loss.  As- 
the  objection  to  these  promises  or  the  doubt  about  them  comes 
from  the  want  of  consideration,  it  may  be  cured  by  a  seal  to  each 
name,  or  by  one  seal  which  is  declared  in  the  instrument  to  be 
the  seal  of  each. 

It  is  to  be  regretted  that  the  law  does  not  regard  a  merely 
moral  consideration  as  a  snfflcient  le^  consideration;  but  30 
it  is.  Thus,  it  has  been  held  in  this  country,  that  a  note  given 
by  a  father  to  a  party  who  had  given  needful  medicines,  food, 
and  shelter  to  his  sick  son,  who  was  of  fall  age,  was  void  in  law, 
because  there  was  no  legal  consideration.  And  the  same  doctrine 
was  applied  where  a  son  made  a  similar  promise  for  food  and 
support  to  his  aged  fa&er.  If,  in  either  case,  the  promise  had 
been  made  "before  the  food  or  other  articles  were  supplied,  or 
even  a  request  made  before  the  supply,  then  the  supply  of  the 
food  and'  support  would  have  been  a  good  consideration.  But 
they  had  all  been  supplied  before  any  request  or  promise,  and 
DoUiing  was  left  but  the  moral  obligation  of  a  father  to  compen- 
sate oae  who  had  supported  his  son,  or  of  a  son  to  support  bis 
father ;  and  this  tlie  law  does  not  deem  Hufflcient  to  make  even 
an  express  promise  enforceable  at  law. 

Sbction  m. 
m   TT.T.T.fl*i,   CXWeiDSRATION. 

Ir  the  whole  of  a  consideration,  or  if  any  part  of  the  consider- 
ation of  an  entire  and  indiviBihle  promise,  be  illegal,  the  promise 
founded  upon  it  is  void.  Thus,  where  a  note  was  given  in  part 
for  the  compounding  of  penalties  and  suppressing  of  criminal 
proaecntionfl,  it  was  held  to  be  wholly  void  and  nneoUeetible. 
And  where  a  part  of  the  consideration  of  a  note  was  spirituous 
liquors,  sold  by  the  payee  in  violation  of  a  statute,  such  note  was 
held  to  be  wholly  void.  But  if  the  consideration  consists  of 
separable  parts,  and  the  promise  consists  of  corresponding  sep- 
arable parts,  which  can  be  apportioned  and  applied,  part  to  part, 
thoi  each  ill^ality  will  affect  only  the  promise  resting  on  it; 
for  in  fact  there  are  many  considerations  and  many  promises. 
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If  the  conaider&tion  be  entire  and  wholly  legal,  and  the  prom- 
ise consists  of  separable  parts,  one  legal  and  the  other  illegal, 
the  promisee  can  enforoe  that  part  which  is  legal. 


AK  IHF0S8IBLE  C0NSID£3tATI0N, 

No  contract  or  promise  can  be  enforced  by  him  who  knew  that 
the  performance  of  it  was  wholly  impossible;  and  therefore  a 
consideration  which  is  obvioasly  and  certainly  impossible  is  not 
sufficient  in  law  to  sustain  a  promise.  But  if  one  makes  a  prom- 
ise, he  cannot  always  defend  himself  when  sued  for  non-perform- 
ance by  showing  that  performance  was  impossible ;  for  it  may  be 
his  own  fault,  or  his  personal  misfortune,  that  he  cannot  per- 
form it.  He  had  no  right  to  make  such  a  promise,  and  must  an- 
swer in  damages ;  or  if  he  had  a  right  to  make  it  in  the  expecta- 
tion of  performance,  and  this  has  become  impossible  BnbBec|Tient1y, 
— as  by  loss  of  property,  for  example, — this  is  bis  misfortune, 
and  no  answer  to  a  suit  on  the  promise.  There  are,  however, 
obviously,  promises  or  contracts  which,  from  their  very  nature, 
must  be  constmed  as  if  the  promisor  had  said,  "I  will  do  so  and 
so,  if  I  can."  For  example,  if  A  promises  to  work  for  B  one 
year,  at  $20  a  month,  and  at  the  end  of  six  months  is  wholly  dis- 
abled by  sickness,  he  is  not  liable  to  an  action  by  B  for  breach  of 
his  contract ;  and  he  can  recover  his  pay  for  the  time  that  he 
has  spent  in  B's  service.  A  mere  want  of  money,  which  makes 
a  pecuniary  impossibility,  is  not  regarded  by  the  law  as  a  l^al 
impossibility. 

Section  V. 

FAILUBE  OF  CONSroBRATlON. 

If  a  promise  be  made  upon  a  consideration  which  is  appar- 
ently valuable  and  sufficient,  but  which  turns  out  to  be  nothing; 
or  if  the  consideration  was  originally  good,  but  becomes  wholly 
valueless  before  part  performance  on  either  side,  there  is  an  end 
of  the  contract,  and  the  promise  cannot  be  enforced.  And  if 
money  were  paid  on  such  a  consideration,  it  can  be  recovered 
back,  but  coily  the  sum  paid  can  be  recovered  vrithout  any  in- 
crease or  addition  as  compensation  for  the  plaintiff's  loss  and 
disappointment,  unless  there  were  fraud  or  oppression. 
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If  the  failure  of  consideratioD  be  partial  only,  leaving  a  sab- 
stantial,  though  far  less  valuable,  consideration  behind,  this  may 
still  be  a  sufBcieut  foandation  for  the  promise,  if  that  be  entire. 
The  promisor  may  then  be  sned  on  the  promise;  bat  he  will 
then  be  entitled,  by  deduction,  set-olF,  or  in  some  other  proper 
way-,  to  due  allowanee  or  indemnity  for  whatever  loss  be  may 
HDStain  as  to  the  other  parts  of  the  bargain,  or  as  to  the  whole 
transaction,  from  the  partial  failure  of  the  conaideratiwi.  Thus, 
if  he  promised  so  much  money  for  work  done  in  sach  a  wto';  or  as 
the  price  of  a  thing  to  be  made  and-  sold  to  him,  and  no  work  is 
done,  or  the  thing  is  not  made  or  sold,  there  is  an  end  of  the  prom- 
ise, becanse  the  consideratioa  has  failed.  But  if  the  work  was 
done,  but  not  as  it  should  have  been,  or  the  thing  made  and  sold, 
bat  not  what  it  should  have  been,  and  the  promisor  accepted  the 
work  or  the  thing,  he  may  now  show  that  the  consideration  for 
his  promise  has  partially  failed,  and  may  have  a  proportionate 
reduction  in  his  promise,  or  in  the  amount  he  must  i>ay.  And 
if  the  promise  be  itself  separable  into  parts,  and  a  distinct  part 
or  proportion  of  the  consideration  failed,  to  which  part  some  dis- 
tinct part  or  proportion  of  the  promise  could  be  applied,  that 
part  of  the  promise  oannot  be  enforced,  although  the  residue  of 
the  promise  may  be. 

If  A  agrees  with  B  to  work  for  him  one  year,  or  any  stated 
time,  for  so  much  a  month,  or  so  much  for  the  whole  time,  and, 
after  woiking  a  part  of  the  time,  leaves  B  without  good  cause, 
it  is  the  ancient  and  still  prevailing  rule,  that  A  can  recover 
nothing  in  any  form  or  way.  It  has,  however,  been  held  in  New 
Hampshire,  that  A  can  still  recover  whatever  his  services  are 
worth,  B  having  the  right  to  set  off  or  deduct  the  amonnt  of  any 
damage  he  may  have  sustuned  from  A's  breach  of  the  contract. 
This  view  seems  just  and  reasonaHe,  and  has  been  supported  by 
adjndieatiou  in  some  other  States.  If  A  agrees  to  sell  to  B  five 
hundred  barrels  of  flour  at  a  certain  price,  and,  after  delivering 
one-half,  refoses  to  deliver  any  more,  B  can  certainly  return 
that  half,  and  pay  A  nothing.  But  if  B  chooses  to  retain  that 
half,  or  if  he  has  so  disposed  of  or  lost  it  that  he  cannot  return 
it,  he  must  pay  what  it  is  worth,  deducting  all  that  he  loses  by 
the  breach  of  the  contract.  And  this  case  we  think  analogous  to 
that  of  a  brokai  contract  of  service;  but  B's  liability  to  pay. 
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ever,  in  the  case  supposed  as  to  goods,  has  been  denied  hy  some 
courts. 

A  difficulty  sometimes  arises  where  A,  at  the  request  of  B,  un- 
dertakes to  do  something  for  B,  for  wbieh  he  is  to  be  paid  a  cer- 
tain price ;  and  in  doing  it  he  departs  materially  from  the  direc- 
tions of  B  and  from  his  own  undertaking.  "What  are  now  the 
rights  of  the  parties  t  This  question  arises  most  frequently  in 
building  contracts,  in  which  there  is  usually  some  departure 
from  the  original  undertaking.  The  general  rules  are  these: 
If  B  assent  to  the  alteration,  it  is  the  same  thing  as  if  it  were  a 
part  of  the  original  contract.  He  may  assent  expressly,  by  watA 
or  in  writing ;  or  constmctively,  by  seeing  the  work,  and  approv- 
ing it  as  it  goes  on,  or  being  silent ;  for  silence  under  such  cir- 
comstances  would  generally  be  equivalent  to  an  approval.  But 
if  the  change  be  one  which  B  had  a  right,  either  trom  the  nature 
of  the  change,  or  the  appearance  of  it,  or  A's  languf^e  respecting 
it,  to  suppose  would  add  nothing  to  the  cost,  then  no  promise  to 
pior  an  increased  price  would  be  inferred  from  either  an  express 
or  tacit  approval.  Generally,  as  we  have  seen,  if  A  -does  or 
makes  what  B  did  not  order  or  request,  B  can  refuse  to  accept  it, 
and,  if  be  refuses,  will  not  then  be  held  to  pay  for  it.  But  if  he 
accepts  it,  he  must  pay  for  it.  This  consequence  results,  how- 
ever, (Hily  from  a  voluntary  acceptance.  For  if  A  choose,  with- 
out any  request  from  B,  to  add  something  to  B  's  house,  «:  make 
some  alteration  in  it,  which  being  done  cannot  be  undone  or 
taken  away  withont  detriment  to  the  house,  B  may  hold  it,  and 
yet  not  be  liable  to  pay  for  it ;  and  A  has  no  right  to  take  it 
away,  nnless  he  can  do  so  withont  indicting  any  injury  whatever 
on  B.  This  rule  would  apply  whether  the  addition  or  alteration 
were  larger  or  smaller. 

It  is  sometimes  provided  in  building  contracts  that  B  shall 
p^  for  no  alteration  or  addition,  unless  previously  .ordered  by 
him  in  writing.  But  if  there  be  such  provision,  B  would  he 
liable  for  any  alteration  or  addition  he  ordered  in  any  way,  or 
voluntarily  accepted  after  it  was  made,  when  he  could  have  re- 
jected it. 

So  it  is  sometimes  agreed  that  any  additions  or  alterations 
■hall  be  paid  for  at  the  same  rate  as  the  worit  contracted  for.  The 
law  would  imply  this  agroem^it  if  the  parties  did  not  make  it 
expressly. 
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A  BABGAiN  where  both  parties  make  promises,  and  come  nnder 
obl^ations,  each  to  the  other,  may  be  made  without  aeal,  and 
would  thea  jl>e  called  an  Agreement.  If  made  under  seal,  it 
would  generally  be  ia  the  form  of,  and  bear  the  name  of,  an  In- 
denture, If  a  promise  hy  one  only,  is  made  in  writing,  without 
a  seal,  it  is  a  simple  promise ;  but  if  it  be  made  with  a  seal,  then 
it  would  geuerally  be  in  the  form  of,  and  bear  the  name  of,  a. 
Bond. 

The  essentials  of  a  bcoid  are  only  that  one  party  should  ac- 
knowledge himself  "held,  bound,  and  obliged"  unto  another 
party,  to  pay  to  him  a  sum  of  money ;  and  neither  of  the  words 
"held,"  or  "bound,"  or  "obliged,"  are  strictly  necessary,  al- 
though usual  and  proper:  other  words  of  the  same  meaning  will 
have  the  same  effect.  In  such  a  bond,  the  party  bound  is  called 
the  obligor,  and  the  party  to  whom  he  ia  bound  ia  called  the 
obligee.  The  sum  for  which  the  obligor  is  bound  is  called  the 
penal  sum,  or  the  peTialty.  Such  a  bond  is  simply  an  obligation 
to  p^  so  much  money.  Examples  of  this  are  goTemment,  muni- 
cipal and  railroad  bonds.  But  a  bond  is  not  often  given  by  in- 
dividuals merely  for  this  purpose.  It  is  usually  intended  to  be, 
in  fact,  an  obligation  to  do  something  else,  on  the  penalty  of  pay- 
ing so  much  m<Hiey  if  it  |)e  not  done.  This  something  else  may 
be  anything  whatever  which  the  obligor  may  contract  to  do.  All 
this  is  contained  in  an  additicm,  which  is  written  on  the  same 
paper  immediately  after  the  bond  itself ;  that  ia,  after  the  words 
of  obligation.  And  this  is  called  the  "Condition"  of  the  bond. 
It  begins  with  saying,  This  bond  is  on  the  conditicm  following ; 
and  then  recites  the  things  which  the  obligor  has  undertaken  to 
do;  and  then  adds,  that  if  all  these  things  are  fully  done  and 
performed,  tiien  the  bond  shall  be  void  and  of  no  effect,  and 
otherwise  shall  remain  in  full  force. 

The  meaning  and  effect  of  all  this  is,  that  if  the  obligor  fails, 
in  any  respect,  to  do  what  the  condition  recites,  then  he  is  bound 
to  pay  the  money  be  acknowledges  himsdf,  in  the  bond,  bound 
to  pay.    But  now  the  law  comes  in  to  mit^ate  the  severity  of 
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tliia  contract.  And  whatever  be  the  smn  vbich  the  obligor  ac- 
knowledges himself,  in  the  bond,  bound  to  pay,  be  is  held  by  the 
courts  to  pay  to  the  obligee  only  that  amount  which  will  be  a 
complete  indemnification  to  him  for  the  damage  he  has  sustained 
by  the  failure  of  the  obligor  to  do  what  the  condition  recites. 

For  example :  suppose  A  B  mahea  a  bond  to  C  D,  acknowl- 
edging himself  bound  to  C  D  in  the  sum  of  ten  thousand  dol- 
lars. The  condition  recites  that  one  E  F  has  be&a  hired  by  C  D 
as  his  clerk,  and  that  A  B  guarantees  the  good  conduct  of  E  F ; 
and  if  E  F  does  all  bis  duty  honestly  and  faithfully,  then  the 
bond  is  void,  and  otherwise  remains  in  full  force.  Then  suppose 
■E  F  to  cheat  C  D  out  of  some  money.  A  B  is  sued  on  the  bond ; 
0  D  cannot  recover  from  him,  in  any  event,  more  than  the  ten 
thousand  dollars;  and  he  will  in  fact  recover  from  him  only  so 
much  of  this  as  will  make  good  to  0  D  all  the  loss  he  has  sustained 
by  E  F's  miscondnct.  As  the  obligee  can  recover  from  the 
obligor  only  actual  compensation  for  what  he  loses,  it  is  usual,  in 
practice,  to  make  the  penal  snm  in  the  bond  large  enough  to  cover 
all  the  loss  that  can  happen. 

There  need  be  no  "conuderation,"  alleged  or  asserted  in  the 
bond,  or  proved,  because,  in  the  language  of  the  law,  the  seal  is 
(or  implies)  a  consideration. 

The  following  forms  are  those  of  btoids  frequently  given ;  and 
it  will  be  easy  to  frame  from  some  one  of  them  any  bond  that  is 
wanted  for  other  purposes. 

(«8.) 

A  Simple  Bond,  withont  Condition. 

Know  all  Men  by  time  Pretenti,  That  I (!)■«  obligor)  tm  held 

and  firmlj  bonnd  oiito (the  obligee)  in  the  sum  of laHfnl 

money  of  the  United  States  of  America,  to  be  paid  to  the  said or 

his  certain  attorney,  executon,  adminiBtiatorB,  or  aaeigiiH;  to  wliich  pay- 
ment well  and  truly  to  be  made,  I  bind  mywU,  my  heirs,  exeeotors,  and 
Bdministrators,  flrmly  by  these  presents. 

In  Testimony  WHeroof,  I have  set  my  hand  and  seal  to  this 

instrament,  on  the i  day  of ,  in  the  year  of  our  Lord  nineteen 

hundred  and  

(Siffnatvre.)     (_Beal.) 

Exeevted  and  Delivered  in  Pruenoe  of 
(Witne»iet.) 
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(».) 


Bond  for  Pftyment  of  Hooey,  with  a  Condition  to  That  Effect,  vdth 
Power  of  Attorney  to  Confeu  Judgment  Annexed. 

Znow  all  Ken  by  thcH  Ireieiite,  That  I,  am  held  and  flrmly 

booud  onto ia  the  aum  of lawful  mooej  of  the  United 

States  of  Ameriea,  to  be  paid  to  the  said or  hia  eertaiii  attoinqr, 

executors,  administraton,  or  asaigu:  to  whieh  paTtnent  nell  and  truly  to 
be  made,  I  bind  mjself,  my  heirs,  eieeutors,  and  administTaton,  flimlj'  by 

these  presents.    Sealed  with  my  seaL    Dated  the day  of in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  ^^^^_ 
The  Condition  of  thla  Ohllcatloii  U  inoli.  That  if  the  above  bonndeu 

his  heirs,  executors,  adminJBttators,  or  any  of  them  shall  and  do 

well  and  tmly  pay,  or  cause  to  be  paid,  onto  the  abore-nemed lua 

certain  attorney,  eiecotors,   administrators,  or  BasigtiB,  the  just  sum  of 

doUan,  on  or  before  the day  of  ,  19 — ,  without 

any  fraud  or  further  delay,  then  the  above  obligation  to  be  void,  otherwiae 
to  be  and  remain  in  full  force  and  virtue. 

(SigiuavTM.)     (Seal*.) 
Sealed  and  DtUnered  in  the  Preteriee  of 

To ,  i,tq.,  Atttorneif  of  the  Court  of  Common  Pleat,  at 

in  tlu  County  of ,  hi  (Ae  State  of ,  or  to  any  oth«r  At- 

tontey  of  tke  toid  Court,  or  of  any  other  Cowt,  there  or  eleeahert. 

Whereas,  I (the  obHgor)  in  and  by  a  certain  obligation  bearing 

area  date  herewith,  do  staod  bound  unto (the  obligee)  in  the  mm 

of lawful  money  of  the  United  States  of  America,  conditioned  for 

the  payment  of ,  on  or  before  the day  of 19 — , 

These  are  to  denre  and  authorize  you,  or  any  of  you,  to  app«r  (or  me, 
my  hars,  executors,  or  administrators,  in  the  said  court  or  elsewhere,  in  an 
action  of  debt,  there  or  ebewhere  brought,  or  to  be  brought,  against  me, 

or  my  heirs,  executors,  or  administrators,  at  the  suit  of  the  said  

(the  obligee) execUtore,  administrators,  or  assigns,  on  the  said  obU- 

gatiou,  as  of  any  term  or  time  past,  preaent,  or  any  other  sabseqaent  term 
or  time  there  or  elsewhere  to  be  held,  and  confess  judgment  thereupon 

against  me,  or  my  heirs,  executors,  or  administrators,  tor  the  sum  of 

dollars  lawful  money  of  the  United  States  of  America,  debt,  beddes  coats 
of  suit,  in  such  manner  as  to  yon  shall  seem  meet:  and  for  yoor,  or  any  of 
your  BO  doing,  this  shall  be  your  sufficient  warrant.  And  I  do  hereby  for 
myself,   and  for  my   heirs,   executors,   and  administrators,  remise,   release, 

and  forever  quitclaim  nnto  the  said  (the  obligee)   or  his  certain 

attorney,  executors,  sdministrators,  and  assigns,  all  and  all  manner  of  error 
and  errors,  niispriHioDs,  misentries,  defects,  and  imperfections  whatever,  in 
the  ent«Ting  of  the  said  judgment,  or  any  process  or  proceedings  thereon  or 
thereto,  or  any  wise  touching  or  concerning  the  same. 

In  Witness  Whereof,  I,  the  said have  hereunto  set  my  hand  and 

seal,  the  -, day  of ,  in  the  year  of  out  Lord  one  thousand  nine 

hundred  and , 

(Signaturee.)     (SeaU.) 
Sealed  and  Belioered  in  tAa  Prnence  of 
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Bond  with  SnntiM  for  Convcyaiuie  of  a  Baroel  ei  land. 

Zbov  kU  X«b  by  Umh  PrMeiiti,  Tbst  we,  aa  principals,  and 

as  Buretim  are  holden  and  stand  fimily  bound  unto in  the 

Sam  of doUaiB,  to  the  paTment  of  vfaich  to  the  said or  hie 

ezeenton,  adntiniitratora,  or  aedgna,  ne  hereby  jwDtly  and  eerenlly  bind 
onrselvee,  our  heirs,  executors,  and  administratore. 

TIu  Condition  of  this  obligation  ii  each  that  whereas  the  said  obligon 
have  agreed  to  sell  and  convey  unto  the  said  obligee  a  certain  parcel  of  nal 

estate  situated and  bounded  aa  follows,  nwnely: The  same 

to  be  eonve^ed.  b^  a,  good  and  mffldent  (vTarronty  or  other)  deed  of  the 
said  obligors,  conveying  a  good  and  clear  title  to  the  same,  free  from  aH 
ineiunbtaBees. 

Aad  whereas,  for  snch  deed  and  conveyance  it  is  agreed  that  the  said 

obligee  shall  pay  the  aom  of dollars,  of  which doUara  are 

to  be  paid  in  eadi  upon  the  delivery  of  said  deed,  and  the  remainder  hj 

the note  of  the  said  obligee,  bearing  iotereBt  at per  cent. 

per  annmn,  payable  semi-anDoally,  and  seeured  by  a  power  of  sale  mortgage 

in  the  DHiial  form  npoQ  the  said  premises,  such  note  to  be (deforfbe 

Ike  note)  

Now,  therefore,  if  the  said  obligors  shall  upon  tender  by  the  said  obligee 

of  the  aforesaid  cash,  note  and  mortgage,  at  any  time  within from 

this  date,  deUver  onto  the  said  obligee  a.  good  and  snfficient  deed  as  afore- 
sud,  then  this  obligation  shall  be  void,  otherwiM  it  shall  be  and  remain  is 
fall  force  and  virtoe. 

In  Witness  Whereof,  We  hereonto  set  onr  hands  and  seals  this  .    . 
d^ A.  B.  19 

Signed  and  Sealed  in  Presence  of 

Bonds  for  conv^ance  of  land  should  be  acknowledged  for 
record  in  the  same  manner  as  deeds. 

(31.) 
Bond  for  a  Deed. 

Know  all  Ken  by  these  presents.  That  1,  __-__  (name  of  the  obK^or) 

of  thp  County  of and  State  of am  held  and  firmly  bound 

to (name  of  the  obligee)  of  the  County  of and  State  of 

in  the  mm  of dollars,  to  be  paid  to  said (nofne  of 

obligee)  or  his  executors,  adminiatraton,  or  assigns,  to  the  payment  whereof 
I  bind  myself,  my  heirs,  executors,  and  administrators,  firmly  by  these  pret' 
ents.     Sealed  with  my  seal  and  dated  the  day  of  A.  D. 

The  Condition  of  this  obligation  is  such  that  if  I  the  said {name 

of  the  Obligor)  opon  payment  of dollara,  and  interest  thereon,  on 

or  before  the day  of  ^.^^_  19 ,  as  agreed  aod  promised  by  said 

(name  of  the  obligee)  agreeably  to  his  promisaory  note,  dated 

__^^_  19 ,  and  made  payable  as  follows,  to  wit:    {here  aet  forth  the  note. 
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IJ  th«r«  bt  no  note  /roM  tAe  obligee,  omil  tAu  part),  shall  convey  to  said 

(name  of  tjie  ob(ipe«)  or  hia  bein,  executors,  or  asaigni,  forever, 

the  foUowing  described  real  ettate,  situate,  iTing,  and  being  in  the  Countf 

of and  State  of to  wit :    (here  detenbe  the  land  or  ]n*eiHue* 

0)'iaat«d),bT  deed  or  deeds  in  eoDunon form,  dnlj  executed  and  acknowledged, 
and  with  Telease  of  dower  and  homestead,  aod  in  the  meantinie  shall  permit 

wd (noMe  of  tJi«  obligee)  to  occnp;  and  improve  said  premises 

for  his  own  use,  then  this  obligatian  shall  be  void,  otherwise  it  dtall  remain 
in  faB  force. 

(Sigitatvrv.)     (Boat.) 
Signed,  SvaUd,  and  Delivered  in  lAe  Freaewe  of 

<3«.) 
Bond  for  %  Deed  in  Anotlier  Form. 

Xbov  «U  Xea  b7  these  Preanits,  That  I,  _,  of in  th« 

Conntj  of and  State  of held  and  firmly  bonnd  onto 

of in  the  Connt;  of and  State  of in  the  penal  sum 

of  doUais,  for  the  pAjment  of  which  sum,  well  and  tmlj  to  be 

made  to  said ,  hie  heirs,  executors,  and  administrators,  I  bind  mjself, 

mf  heirs,  executors,  and  adminiRtTatoFB,  firmly  by  these  presents. 

Sealed  with  my  seal  and  dated  this day  of A.  D.  19 

The  GoBdltloii  of  the  abort  Obligation  la  sneh,  That  whereas  the  aald 

tbis  (lay  has  agreed  to  purchase  from  me  a  certain  parcel  of  land 

titnated  in  ,  and  bounded  and   described  as  foUows,  vis;  

and  whereas  the  aaid  has  agreed  to  pay  for  said  premises,  on  or 

before  the  smn  of  dollars  in  manner  following,  vis; — 

(A«rf  ttate  th«  manner  and  terma  of  payment). 

Now,  therefore,  if  upon  tender  to  me,  on  or  before of  the  sum  of 

BO  agreed  to  be  paid,  and  the  performance  by  tbe  said of 

all  the  other  conditions  of  sale  by  him  to  be  performed  as  af ores^d,  I  shall 
convey  said  premises  to  him  in  fee  simple  by  good  and  snffieient  warranty 
deed  with  release  of  dower  and  homestead,  then  this  obligation  to  be  void, 
Otberwiae  to  remain  in  full  force  and  virtae. 

Witness  my  band  and  seal,  etc. 

(33.) 

Bond  to  Seoore  an  Option  for  Porohue  of  Land. 

Kaaw  all  Ken  by  these  FreseBta,  That  I  (name  of  obligor),  of In 

the  County  of and  State  of ,  am  holden  and  firmly  bound 

unto  (name  and  retideRce  of  obligee)  in  the  sum  of dollars,  to  be 

paid  to  the  said or  his  ezeeotors,  administrEtors  or  assigns,  to  the 

payment  whereof   I   bind  myself,   my  heirs,   executors  and    administrators 

firmly  by  these  presents.    Sealed  with  my  seal  and  dated  the day  of 

A.  D.  19 

The  GondltJoB  of  this  ebUrntloa  Is  inoh  that  if  T,  the  said ,  upon 

payment  or  tender  to  me  on  or  before  the day  of Ifl ,  of 
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th«  aom  of dollars,  sMll  eonvej  to  the  said ,  or  hU  iuiia, 

execntoM,  or  aadgiiB,  forever,  in  fee  ample,  the  foUowing  deMiibed  real 

estate,  rituate,  lying  and  being  in  in  ,      in  the  County  of 

and  State  of  ,  to  witi    (htfr«  deionbe  the  premUea  to  'be 

conveyed)  hj  good  and  Bufficient  warranty  deed  in  eonunon  f onn  with  releaie  - 
of  dower  and  homestead,  dalj  executed  and  acknowledged,  then  this  obli- 
gation shall  be  void,  otherwise  it  Bball  remain  in  full  force  and  virtoe. 
(Signature.)     (_Sedl,) 

(84.) 

Bond  of  a  Treuurer  of  a  Corporatioii,  with  Soretiei. 

Know  all  Hen  by  tbeie  Preieiiti,  That  we, of ,  as  prin- 
cipal, and and both  of  said ,  as  auretiea,  are  holden 

and  stand  bound  onto  the ,  a  corporation  duly  established  under  the 

laws  of  the  State  of ,  in  the  sum  of doUan,  to  the  payment 

of  which  to  the  said  corporation,  its  suecessors  or  BssignB,  we  hereby  jointly 
and  severally  bind  onrselvee,  our  heirs,  executors  and  administretois. 

Whereas  the  said  (principal)  has  been  elected  treasurer  of  the 

above  named  corporation  for  the  period  of  one  year  from  the  day 

of 19 — ,  and  whereas  the  said may  liereaf  ter  be  reSlected  to 

or  continue  in  such  office  for  a  further  period: 

Now  the  condition  of  this  obligation  is  such  that  if  the  said shall 

at  all  times  hereafter,  as  long  as  he  shall  continue  in  said  offlc^  both  dur- 
ing the  term  for  which  he  has  been  elected,  and  during  euch  further  term  as 
he  may  continue  to  hold  said  office,  whether  by  reelection  or  otherwise,  faith- 
fully, banestly,  and  diligently  perform  and  diacharge  the  duties  of  said 
office,  and  shall,  whenever  required,  dalj  and  faithfully  account  to  said  corpo- 
ration, ita  successors  or  aaalgnB,  for  all  moneys,  goods,  and  property  whatso- 
ever, for  or  with  which  he,  the  said  ,  may  be  in  enywise  account- 
able or  chargeable  to  said  corporation,  and  shall,  when  required,  pay  or  de- 
liver all  such  moneys,  goods,  and  property  to  said  corporation,  its  successors 
or  assigns,  then  tbia  obligation  shall  be  void;  otherwise  the  same  shall  n- 
main  in  full  force  and  effect. 

In  witness,  etc. 

Bond  of  a  Clerk  to  a  Urm  Employii^  Him. 

Xnow  all  Men  by  these  Presenta,  etq.,  (ag  in  previous  fom). 

Whereas,  the  above  named  (obligee*)  have  agreed  to  take  the 

said into  their  employ  as  clerk  upon  his  entering  with  said  sureties 

into  a  bond  in  the  above  mentioned  sum  of dollars,  with  such  eon- 

dition  as  is  hereunder  written,  for  the  faithful  service  by  the  said 

as  clerk;   now  the  condition  of  this  obligation  is  such  that  if  the  said 

sbm  faithfully  discharge  his  duties  as  clerk,  or  if  the  said  principal  and 
surety  or  either  of  them,  their  or  either  of  their  heirs,  executors  or  adminis- 
trators shall  at  all  times  hereafter  keep  indemnified  the  said  (employees)  their 
executors,  administrators  and  assigns  against  all  losses,  damages  and  expenses 
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iriiieh  the;  maj  pa;  or  sustain  b;  Tsaaon  of  their  taking  the  said 

into  tbeir  emploj,  or  t^  roason  of  any  act,  embeKlement,  miamanagement, 

neglect  or  default  of  or  by  the  said ,  while  in  the  emploj  of  the  saiil 

,  or  otherwise,  then,  in  either  of  aaid  eases  tlie  above  nritten  bond 

shall  be  void ;   otherwise  the  same  shall  remain  in  fnll  force  and  effect, 
la  Witness  Wbeieof,  etc. 

<3e.> 

Bond  by  Contraotot  for  Ferfomumce  of  Bailding  Contnot. 

Know  all  Hen  by  tliese  Fresents,  etc. 

Whereas  the  said (prineipal)  has  b;  ^reemeut  in  writing,  data4 

the da;  of ,  IB ,  and  made  between  Kid {prin- 
cipal) of  the  one  part,  and  tlie  said {obligee}  of  the  other  part,  en- 
tered into  a  contract  for  building  &  house  in :    Now  the  condition 

of  this  obligation  is  snch  tliat  if  the  said ,  his  esecntors  or  adminia- 

tratora,  shall  duly  perform  and  observe  all  the  stipolations  and  agreements 
contained  in  tlie  said  contract,  and  on  his  and  their  part  to  be  performed 
and  observed,  and  so  that  an;  alteration  which  ma;  be  made  b;  agreement 

between  the  aaid  _ {principal)   and  the  said  (obligee)   his 

executors  and  admiuistratorB  in  the  terms  of  said  contract,  or  the  nature  of 

the  work  to  be  done  thereunder,  or  the  giving  b;  the  said (obligeH) 

his  executors  or  administrators,  of  an;  extension  of  time  for  performing  the 
said  contract,  or  of  an;  of  the  stipulAtions  therein  contained,  and  on  the 

part  of  said to  be  performed,  or  an;  other  forbearance  on  the  part 

of   said   (obligee),   his   eiecutore   or   administrators,   to   the   said 

,  his  executors  or  administrators,  shall  not  In  any  wB;  release  the 

said {suretiet),  or  either  of  them,  or  either  of  their  heirs,  exeentors 

or  administrators,  from  their  or  his  liabilit;  under  the  above  written  bond, 
then,  etc. 
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The  word  "assign"  usually  occurs  in  almost  all  forms  of 
transfer  and  conveyance ;  but  there  are  certain  instruments  to 
which  the  name  of  "Assignment"  is  more  particularly  given. 
They  are  instruments  by  which  other  instruments  or  debts  or 
obligations,  as  bonds,  judgments,  wages,  and  the  like,  are  trans- 
ferred. Sometimes  they  are  written  on  the  backs  of,  or  elsewhere 
on  the  same  paper  with,  the  instruments  to  be  transferred  by  the 
assignment.  Some  of  these,  as  assignments  of  deeds  of  grant 
and  conveyance,  of  mortgages,  of  leases,  will  be  given  in  the 
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chapters  whieh  treat  of  those  topica.  Here  are  given  such  forms 
as  will  enable  one  to  make  an  assignment  for  any  of  the  porposea 
for  which  ossignmenta  are  uBusUy  made. 


Brief  Form  of  an  Aiiignment  to  Be  Indorsed  on  a  Bote,  or  Aaj 
Similar  FromiK  or  Agreement. 

I  Hueby,  for  mine  rcMived,  auigii  and  tnoefer  the  wittkin  writteo  (M* 

the  above  toritten)  ,  together  with  all  my  interest  id  and  all  1117 

rights  nnder  the  same,  to  (name  of  the  Attignee), 

(SignattiTe.') 

(38.) 

A  General  Asi^cnment,  with  Power  of  Attorney- 

Know  ftll  Men  ij  theae  Preient*,  That  I for  velas  received,  have 

■old,  and  by  tbeiw  preaenta  do  grant,  asaigD,  and  convey  unto  

(name  of  the  aeiignee  and  deieription  of  the  thingt  tutigned). 

I«  Ea-re  and  to  Hold  the  eame  unto  the  soiil hia  executots,  ad- 

nunifltratOTo,  and  aasigns  forever,  to  and  for  the  uae  of  the  aaid  

hereby  coDstituting  and  appointing  him  inj  true  and  lanful  attorney  ir- 
revocable in  my  name,  place,  and  stead,  far  the  purpoaes  aforesaid,  to  aak, 
demand,  aue  for,  attach,  levy,  recover,  and  receive  all  such  sum  and  huidb  of 
money  which  now  are,  or  may  hereslter  become  due,  owing  and  payable  for 
or  on  account  of  all  or  any  of  the  accounts,  dues,  debts,  and  demands  above 
Bsaigned;  I  giving  and  giaoting  unto  the  said  attorney,  full  power  and  au- 
thority to  do  and  perform  all  and  every  act  and  thing  whatsoever  requiaite 
and  necesaafy,  aa  fully,  to  all  intents  and  purposes,  as  I  might  or  could  do, 
if  peraoDally  present,  with  full  power  of  Bubstitution  and  revocation,  hereby 
ratifying  and  confirming  all  that  the  said  attoraey  or  his  substitute  shall 
lawfully  do  or  cause  to  be  done  by  virtue  hereof. 

In  Wltneai  Whereof,  I  have  hereunto  set  my  hand  and  aeel  the 

day  of ,  one  thousand  nine  hundred  and 

(Signature.)     (Seal) 

Eweeuted  and  Delivered  in  the  Pretence  of 

Asaignment  of  a  Bond. 

Enow  all  Hen  bj  thete  Pmenti,  That  1, (the  obligee,  or  the 

astignee  of  the  obligee),  in  the  hereunto  annexed  obligation  named,  for  and 

in  consideration  of  the  sum  of lawful  money  of  the  United  States 

of  America,  unto  me  well  and  truly  paid  by at  the  time  of  the  execu- 
tion hereof,  the  receipt  whereof  I  hereby  acknowledge,  have  aBaigned,"tran»- 
ferred,  and  set  over,  and  by  these  presents  do  assign,  transfer,  and  sat  over 
unto  the  said (atwignee)  his  executors,  administrators,  and  assign^ 
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to  and  for  hia  uid  their  only  proper  use  ttud  behoof,  the  said  hereunto  an- 
nexed obligation,  which  is  giveii  and  executed  bj to bear- 
ing date  the day  of Anno  Domini  IS ,  to  seenre  the  pay- 
ment of  the  sum  of witb  lanful  interest  therein  expreeead,  and  all 

moneys,  both  principal  and  tntereBt,  thereon  dne  and  payable,  or  hereafter 
to  grow  due  and  payable,  with  the  warrant  of  attorney  to  the  said  obliga- 
tion annexed;  together  with  all  rights,  remedies,  ineidente,  and  eppur- 
tenaneee  whateoerer  thereanto  belonging,  or  in  anywise  appertaining,  and  all 

right,  title,  and  interest  therein. 

In  Wltneii  Wlteteof ,  I,  the  eaid ,  hare  tiereunto  eet  my  hand  and 

■eal,  this , —  day  of  Anno  I>omini  one  thooMnd  nine  hundred 

Scaled  and  Delwered  At  tlie  pretmce  of  hi, 


AmgamtvX  of  »  Bond,  vith  Power  of  Attorney,  tnd  a  Corenant 

Xnow  all  Ken  by  these  Preaenta,  That  I, of  the  first  part,  for 

end  in  eoDsideration  of  the  mm  of  lawful  money  of  the  United 

States  of  America,  to  me  in  hand  paid  by of  the  eeeond  part,  at  or 

before  the  ensealing  and  delivery  of  these  presents,  the  receipt  whereof  is 
hereby  acknowledged,  have  bargained,  sold,  and  assigned,  and  by  these  pres- 
ents do  bargain,  sell,  and  assign,  unto  the  said  party  of  the  second  part,  his 
ezecuton,  administrators,  and  assigns,  a  certain  written  bond  or  obligation 

and  conditions  thereof,  bearing  date  the day  of one  thoa- 

sand  nine  hundred  and  ,  executed  by ,  and  all  sum  and  eoms 

of  money  due,  and  to  grow  due  thereon ;  and  I,  the  said  party  of  the  first  part 
do  eorenant  with  the  said  party  of  the  second  port,  that  there  is  now  due 
on  the  said  bond  or  obligation,  according  to  the  conditions  thereof,  for 
principal  and  interest,  the  sum  of  _— — —  and  do  hereby  authorise  the  said 
party  of  the  second  part,  in  my  name  to  ask,  donend,  sue  for,  recover,  re- 
eeiTO,  and  enjoy,  the  money  due  and  that  may  grow  dne  thereon,  as  aforesaid. 
In  Wltaeaa  Wkereef,  ete. 

(41.) 

AnifSffleBt  of  a  Judgment  in  tlie  Form  of  an  Indentnre. 

TUs'  Indenture,  made  the day  of one  thousand  nine  hun- 
dred and between (oMtgnor)  of  the  first  part,  and 

(attignee)  of  the  second  part. 

Whereas,  The  said  party  of  the  first  part  on  the day  of , 

one  thoDsand  nine  hundred  and recovered  t^  judgment  in  the  (name 

of  court)  against  one the  sui.i  of dollars. 

Vow  tbli  Indenture  Wltnesseth,  That  the  said  party  of  the  first  pert, 

in  consideration  of to  him  duly  paid,  has  sold  and  by  these  presents 

does  assign,  transfer,  end  set  over  onto  the  eaid  party  of  the  secend  part, 
and  his  assigns,  the  said  judgment  and  all  sum  and  sums  of  money  that  may 
be  had  or  obtained  bj  means,  thereof,  or  on  any  proceedings  to  be  had 
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thereupon.  And  the  uid  party  of  the  first  part  does  hereby  constitute  and 
appoint  the  »aid  party  of  the  eecond  part,  and  his  asaigua,  his  true  and  law- 
ful attorneys,  irrevocable,  with  power  of  substitution  and  reToeatioii,  tot  tbo 
use  and  at  the  proper  costs  and  charges  of  the  said  party  of  the  second  part, 
to  ask,  demand,  au<l  receive,  and  to  sua  out  executions,  and  take  all  lawful 
ways  for  the  recovery  of  the  money  due  or  to  become  due  on  the  said  judg- 
ment; and  on  payment  to  acknowledge  BBtisfaction,  or  discharge  the  same; 
and  attorneys  one  or  more  under  him  for  the  purpose  aforesaid,  to  make 
and  substitute,  aud  at  pleasure  to  revoke;  hereby  ratifying  and  confirming 
all  that  hie  said  attorney  or  substitute  shall  lawfully  do  in  the  premises. 
And  the  said  party  of  the  first  pert  does  coienant,  that  there  is  now  due  on 

the  said  judgment  the  snm  of and  that  he  will  not  eolleet  or  leceire 

the  same,  or  any  part  thereof,  nor  release  or  discharge  the  said  judgment, 
but  will  own  and  allow  all  lawful  proceeilings  therein,  the  said  party  of  the 
second  part  saving  the  said  party  of  first  part  harmless  of  and  from  any 
posts  in  the  premises. 

Ia  Testlnumy  Whereof,  The  party  of  the  first  part  haa  hereunto  set  hie 
hand  and  seal  the  day  and  year  first  above  written. 

(Seal.) 

Sealed  and  Detwered  in  the  Pretence  of 

(4«.) 

Au^fnment  of  Wages,  with  Power  of  Attorney. 

Exow  all  Men  by  these  Freteut*,  That  I, (name  of  the  vforker). 

County  of aeil  State  of ,  in  consideration  of to  me 

paid  by of  the  receipt  whereof  I  do  hereby  acknowledge, 

do  hereby  assign  and  transfer  to  said all  claims  and  demands  which 

I  now  have,  and  all  which,  at  any  time  between  the  date  hereof  and  ths 

day  of next,  I  may  and  shall  have  against for  all 

sums  of  money  due,  aud  for  all  sums  of  mouey  and  demand  which,  at  any 

time  between  the  date  hereof  and  the  said  day  of  next, 

may  and  shall  become  due  to  me,  for  services  as  to  haye  and  to 

hold  the  same  to  the  said bis  executors,  administrators,  and  asoigna 

And  I,  ,  do  hereby  constitute  and  appoint  the  said  and 

his  assigns  to  be  my  attorney  irrevocable  in  the  premises,  to  do  and  perform 
all  acts,  matters,  and  things  touching  the  premises,  in  the  like  manner  to  all 
intents  and  purposes  oa  I  could  if  personally  present. 
In  Witnets  Whereof,  etc 

(Seal.) 
Signed,  Sealed,  <mA  Delivered  in  preaente  of 
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WHAT  CONBTITUTBS  A  SALE. 

It  is  important  to  diatinguisli  carefully  between  a  sale  and  an 
agreement  for  a  foture  sale.  This  distinction  is  sometimes  over- 
looked; and  hence  the  phrase  "an  ezecntor;  contract  of  sale," 
that  is,  a  contract  of  sale  which  is  to  be  executed  hereafter,  has 
come  into  use ;  but  it  is  not  quite  accurate  to  speak  of  this  as  it 
it  were  a  sale.  Every  actual  sale  is  an  executed  contract,  al- 
though payment  or  delivery  may  remain  to  be  made.  There  may 
be  an  executory  contract  for  sale,  or  a  bargain  that  a  future  sale 
shall  be  made ;  but  such  a  bargain  is  not  a  present  sale ;  nor  does 
it  confer  upon  either  party  the  rights  or  the  obligations  which 
grow  out  of  the  contract  of  sale. 

A  sale  of  goods  is  the  exchange  thereof  for  money.  More 
precisely,  it  is  the  transfer  of  the  property  in  goods  from  a  seller 
to  a  buyer,  for  a  price  paid,  or  to  be  paid,  in  money.  It  differs 
from  an  exchange,  in  law ;  for  that  is  the  transfer  of  chattels  for 
other  chattels ;  while  a  sale  is  the  transfer  of  chattels  for  money, 
which  is  the  representative  of  all  value. 

Here  we  must  pause  to  speak  of  the  legal  meaning  of  the  word 
"property."  It  is  seldom  or  never  used  in  the  law  as  it  is  lit 
common  conversation,  to  mean  the  things  themselves  which  are 
bought,  or  sold,  or  owned.  Because  in  law  it  means  the  oumer- 
ship  of  the  things,  and  not  the  things  themselves. 

If  a  bargain  transfers  the  property  in  (which  means  the  own- 
ership of)  the  thing  to  another  person  for  a  price,  it  is  a  sale ; 
and  if  it  does  not  transfer  the  property,  it  is  not  a  sale ;  and,  on 
the  other  hand,  if  it  be  not  a  sale,  it  does  not  transfer  the  prop- 
erty. As  soon  as  a  thing  is  sold  the  buyer  owns  it,  wherever  it 
may  be.  And  to  constitute  a  sale  at  common  law,  all  that  is 
necessary  is  the  agreement  of  cimipeteDt  parties  that  the  property 
in  (or  ownership  of)  the  subject-matter  shall  then  pass  from  the 
seller  to  the  buyer  for  a  fixed  price. 
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The  sale  is  made  when  the  agreement  is  made.  The  comple- 
tion of  the  Bale  does  not  depend  apon  the  delivery  of  the  goods 
by  the  seller,  nor  upon  the  payment  of  the  price  by  the  buyer. 
By  the  mutual  assent  of  the  parties  to  the  terms  of  the  sale,  the 
buyer  acquires  at  once  the  property  and  all  the  right?  and  lia- 
bilities of  property;  so  that,  in  case  of  any  loss  or  depreciation 
of  the  articles  purchased,  the  buyer  will  be  the  sufferer ;  and  he 
will  be  the  gainer  by  any  increase  in  their  value. 

It  is,  however,  a  presumption  of  the  law,  that  the  sale  is  to 
be  immediately  followed  by  payment  and  delivery,  unless  other- 
wise agreed  upon  by  the  parties.  If,  therefore,  nothing  appears 
but  a  proposal  and  an  acceptance,  and  the  vendee  departs  with- 
out paying  or  tendering  the  price,  the  vendor  may  elect  to  con- 
sider it  DO  sale,  and  may,  therefore,  if  the  buyer  comes  at  a  later 
pei^iod  and  offers  the  price  and  demands  the  goods,  refuse  to  let 
him  have  them.  But  a  credit  may  be  ^^eed  on  expressly,  and 
the  seller  will  be  bound  by  it ;  and  so  he  will  be  if  the  credit  is 
inferred  or  implied  from  usage  or  from  the  circumstances  of  the 
case.  And  if  there  be  a  delivery  and  acceptance  of  the  goods,  or 
a  receipt  by  the  seller  of  earnest,  or  of  part  payment,  the  legal 
inference  is  that  both  parties  agree  to  hold  themselves  mutually 
bound  by  the  bargain.  Then  the  buyer  has  either  the  credit 
agreed  upon,  or  such  credit  as  from  custom  or  the  nature  or  cir- 
eumstances  of  the  case  is  reasonable.  But  neither  delivery,  nor 
earnest,  nw  part-payment,  is  essential  to  the  completion  of  a 
contract  of  sale.  They  only  prevent  the  seller  from  rescinding 
the  contract  of  sale  without  the  consent  of  the  purchaser.  Their 
effect  upon  sales  under  the  provisions  of  the  Statute  of  Frauds 
will  be  considered  in  the  chapter  on  that  subject.  It  may  also  be 
said  that  no  one  can  be  made  to  buy  of  another  without  his  own 
assent..  Thus,  if  A  sends  an  order  to  B  for  goods,  and  C  sends 
the  goods,  he  cannot  sue  for  the  price,  if  A  repudiates  the  sale, 
although  C  had  bought  B'a  business. 

The  seller  (if  no  delivery  with  credit  for  the  price  is  agreed 
on)  has  a  right  to  retain  possession  of  the  property  sold  until 
the  price  is  paid.  This  right  is  called  a  lien,  which  means  the 
r^ht  of  retaining  posseanon  of  property  until  some  chaise  upon 
it,  or  some  claim  on  account  of  it,  is  satisfied.  It  rests,  there- 
fore, on  possession.  Hence  the  seller  (and  every  other  person 
who  has  a  lien)  loses  it  by  voluntarily  parting  vritli  the  posses- 
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taoD,  or  by  a  delivery  of  the  goods.  And  it  is  a  delivery  for  this 
purpoae,  if  he  delivers  s  part  witbont  any  purpose  of  severing 
that  part  from  the  reoiainder ;  or  if  he  make  a  eymbolical  de- 
livery which  vests  this  right  and  power  of  possession  in  the  buyer, 
as  by  the  delivery  of  the  key  of  a  warehouse  in  which  they  are 
locked  up. 

If  the  seller  delivers  the  goods  to  the  buyer,  as  he  thereby  loses 
his  lien,  he  cannot  afterwards,  by  virtue  of  this  lien,  retake  the 
goods  and  hold  them.  But  if  the  delivery  was  made  with  an  ex- 
press agreement  that  non-payment  of  the  price  should  revest  the 
property  in  the  seller,  this  agreement  may  be  valid,  and  the  seller 
can  reclaim  the  goods  from  the  buyer  if  the  price  be  not  paid. 

If  the  buyer  neglect  or  refuse  to  take  the  goods  and  pay  the 
price  within  a  reasonable  time,  the  seller  may  resell  them  on  no- 
tice to  the  buyer,  and  look  to  him  for  the  deficiency  by  way  of 
damages  for  the  breadi  of  the  contract.  The  seller,  in  making 
sach  resale,  acts  as  agent  or  trustee  for  the  buyer;  and  his  pro- 
ceedings will  be  regulated  and  governed  by  the  rules  usually 
applicable  to  persons  acting  in  those  capacities ;  and  the  prin- 
cipal one  of  these  is,  that  he  will  be  held  to  due  care  and  dili- 
gence, and  to  perfect  good  faith. 

Certain  consequences  flow  from  the  mles  and  principles  al- 
ready stated  which  should  be  noticed.  Thus,-  if"  the  party  to 
whom  the  offer  of  sale  is  made  accepts  the  odFer,  but  still  refuses 
or  neglects  to  pay  the  price,  and  there  are  no  circumstances  in- 
dicating a  credit,  or  otherwise  justifying  the  refusal  or  neglect, 
the  seller  may,  as  we  have  said,  disregard  the  acceptance  of  his 
offer,  and  consider  the  contract  as  never  made,  or  as  rescinded. 
It  would,  however,  be  proper  and  prudent  on  the  part  of  the 
seller  expressly  to  demand  payment  of  the  price  before  he  treated 
the  sale  as  null ;  and  a  refusal  or  neglect  would  then  give  Urn 
at  <mce  a  right  to  hold  and  treat  the  goods  as  his  own.  So,  too, 
if  the  seller'  unreaaonably  neglected  or  refused  to  deliver  the 
goods  sold,  and  especially  if  he  refused  to  deliver  them,  the  buyer 
thereby  acquires  the  right  to  consider  that  no  sale  was  made,  u* 
that  it  has  been  avoided  (or  annulled).  But  neither  party  is 
bound  to  exercise  the  ri^ht  thus  acquired  by  the  refusal  or  neg- 
lect of  the  other,  but  may  consider  the  sale  as  complete;  and  the 
seller  may  sue  the  buyer  for  non-payment,  or  the  buyer  may  sue 
the  seller  for  non-delivery. 
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If  the  seller  has  merely  the  right  of  possession,  as  if  he  hired 
the  goods ;  or  if  he  has  the  poasession  only,  as  if  he  stole  them, 
or  found  them,  he  cannot  sell  them  and  give  good  title  to  the 
bnyer  against  the  owner ;  and  the  owner  may  therefore  recover 
them  even  from  an  honest  purchaser  who  waa  wholly  ^orant 
of  the  defect  in  the  title  of  him  from  whom  he  bought  them. 
This  follows  from  the  rule  above  stated,  that  only  he  who  has  in 
himself  a  right  of  property  caa  sell  a  chattel,  because  the  sale 
must  transfer  the  right  of  properly  from  the  seller  to  the  buyer. 
The  only  exception  to  the  above  rule  ia  where  money,  or  negotia- 
ble paper  transferable  by  delivery  (which  ia  considered  as 
money ) ,  is  sold  or  paid  away.  In  either  case,  he  who  takes  it  in 
good  faith,  and  for  valae,  from  a  thief  or  finder,  holds  it  by  good 
title.  But  if  the  owner  once  sold  the  thing,  although  he  was  de- 
ceived and  induced  to  part  with  his  property  through  fraud,  he 
cannot  reclaim  it  from  one  who  in  good  faith  buys  it  from  the 
fraudulent  party. 

If  anythuig  remains  to  be  done  by  the  seller,  to  or  in  relation 
to  the  goods  sold,  for  tbeir  aacertainment,  identification,  cm*  com- 
pletion, the  property  in  the  goods  does  not  pass  until  that  thing 
is  done,  and  there  is  as  yet  no  completed  sale.  Therefore,  if 
there  be  a  bargain  for  the  sale  of  specidc  goods,  but  there  re- 
mains something  material  which  the  seller  is  to  do  to  them,  and 
they  are  casually  burnt  or  atolen,  the  loss  is  the  seller's,  because 
the  property  (or  ownership)  had  not  yet  passed  to  the  buyer. 

So,  if  the  goods  are  a  part  of  a  large  quantity,  they  remain 
the  seller's  until  selected  and  separated;  and  even  after  that, 
until  recognized  and  accepted  by  the  buyer,  unless  it  is  plain 
from  words  or  circumstances  that  the  selection  and  separation 
by  the  buyer  are  intended  to  be  conclusive  upon  both  parties. 

If  repairing  or  measuring  or  counting  must  be  done  by  the 
seller  before  the  goods  are  fitted  for  delivery  or  the  price  can  be 
determined,  or  their  quantity  ascertained,  they  remain,  until  this 
be  done,  the  seller 's.  And  where  part  is  measured  and  delivered 
this  part  passes  to  the  vendee,  but  the  portion  not  so  set  apart 
does  not.  But  if  the  seller  delivers  them  and  the  buyer  accepts 
them,  and  any  of  these  acts  remain  to  be  done,  these  acts  will 
not  be  considered  as  belonging  to  the  contract  of  sale,  for  that 
will  be  regarded  as  completed,  and  the  ownership  of  the  goods 
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will  have  passed  to  the  buyer,  and  these  acts  will  be  taken  only 
to  refer  to  the  adjustment  of  the  final  settlement  as  to  the  price. 
Thus,  a  purchaser  offers  a  nurseryman  a  dollar  apiece  for  tvo 
hundred  out  of  a  row  of  two  thousand  trees,  which  are  all  alike, 
and  the  offer  is  accepted.  This  is  no  sale,  because  any  two  hun- 
dred may  be  delivered,  and  therefore  the  property  or  ownership 
of  any  specific  two  hundred  does  not  pass.  But  if  the  purchaser 
or  seller  had  said  the  first  two  hundred  in  the  row,  or  the  last, 
or  every  third  tree,  or  otherwise  indicated  the  specific  trees,  there 
would  have  been  a  sale,  and  by  the  sale  those  specific  trees  would 
have  become  at  once  the  trees  of  the  buyer.  The  seller  w<inld 
dig  up  and  deliver  them  as  the  buyer's  trees,  and  if  they  were 
homed  up  by  accident  an  hour  after  the  sale,  and  before  d^ging, 
the  buyer  would  lose  the  trees.  If  not  specified,  however,  even 
if  they  were  paid  for,  they  remain  the  property  of  the  nursery- 
man, because,  instead  of  an  actual  sale,  there  is  only  a  bsi^ain 
that  he  wiU  select  two  hundred  from  the  lot,  and  take  up  and 
deliver  them.  And  if  they  are  destroyed  before  delivery,  this  is 
the  loss  of  the  nurseryman. 

Moreover,  it  is  to  be  noticed  that  a  contract  for  a  future  sale 
to  take  place  either  at  a  future  point  of  time,  or  when,  a  certain 
event  happens,  does  not,  when  that  time  arrives,  or  on  the  hi^- 
pening  of  the  event,  become  of  itself  a  sale,  transferring  the 
property.  The  party  to  whom  the  sale  was  to  be  made  does  not 
then  acquire  the  property,  and  cannot  by  tendering  the  price 
-  acquire  a  right  to  possession;  but  he  may  tender  the  price,  or 
whatever  else  would  be  the  fulfillment  of  his  obligation,  and  then 
sue  the  owner  for  his  breach  of  contract,  if  he  will  not  deliver 
the  goods.  But  the  property  in  the  goods  remains  in  the  original 
owner. 

For' the  same  reason  that  the  property  in  the  goods  must 
pass  hy  a  sale,  there  can  be  no  actual  sale  of  any  chattel  or  goods 
which  have  no  existence  at  the  time.  It  may,  as  we  have  seen, 
be  a  good  contract  for  a  future  sale,  but  it  is  not  a  present  sale. 
Thus,  in  contracts  for  the  sale  of  articles  yet  to  be  mannfactured, 
the  subject  of  the  contract  not  being  in  existence  when  the  parties 
enter  into  their  engagement,  no  properly  passes  until  the  chattel 
ia  in  a  finished  state,  and  has  been  specially  appropriated  to  the 
person  giving  the  order,  and  approved  and  accepted  by  him. 
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As  there  can  be  no  sole  unless  of  a  specific  thing,  so  there  is  no 
sale  but  for  a  price  which  ia  certain,  or  which  is  capable  of  bdng 
made  certain  by  a  distinct  reference  to  a  certain  standard. 


DEaJVBBT  AND  ITS  INCIDBNTS. 

When  a  sale  is  effected,  the  bny^  has  an  immediate  ri^t  to 
the  poBsession  of  the  goods,  as  soon  as  be  pays  or  tenders  the 
price ;  or  at  once,  without  payment,  if  the  sale  be  on  credit  And 
the.seUer  is  bound  to  deliver  the  goods. 

What  is  a  sufficient  delivety  is  sometimee  a  question  of  diffi- 
culty. In  general,  it  is  sufficient,  if  the  goods  are  placed  in  the 
buyer's  hands  or  his  actual  possession,  or  if  that  is  done  which 
is  the  equivalent  of  this  transfer  of  possesfiion.  Some  modes  and 
instances  of  delivery  we  have  already  seen.  We  add,  that  if  the 
goods  are  landed  on  a  wharf  aloi^side  of  the  ship  which  brings 
them,  with  notice  to  the  buyer,  or  knowledge  on  his  part,  this 
may  be  a  sufficient  delivery,  if  usage,  or  the  obvioos  nature  of 
the  case,  make  it  equivalent  to  actually  giving  possession.  And 
usage  is  of  the  utmost  importance  in  determining  qnesdona  of 
this  kind. 

In  general,  the  role  may  be  said  to  be,  that  that  is  a  sufBdent 
delivery  which  pots  the  goods  within  the  actual  reach  or  power 
.  of  the  boyer,  with  immediate  notice  to  him,  so  that  there  ia  noth- 
ing  to  prevent  him  from  taking  actual  possession. 

When,  from  the  nature  or  situation  of  the  goods,  an  actual 
delivery  is  difficult  or  impossible,  as  in  ease  of  a  quantity  of 
timber  floating  in  a  boom,  slight  acts,  as  touching  the  timber,  or 
even  going  near  it  and  pointing  it  out,  are  sufficient  to  constitute 
a  delivery,  if  they  sufficiently  indicate  the  transfer  of  possesuon. 
So  if  the  pn^rty  which  is  the  subject  of  the  sale  is  at  sea,  the 
indorsement  and  delivery  of  the  bill  of  lading,  or  other  instru- 
ment of  title,  is  sufficient  to  constitute  a  delivery,  and  by  such 
indorsement  and  delivery  of  the  bill  of  lading  the  property  in  the 
goods  immediately  vests  in  the  buyer;  and  he  can  transfer  this 
to  one  who  buys  of  him,  by  his  own  indorsement  and  delivery  cS 
the  bill  of  lading.  Where  goods  at  sea  are  sold,  the  seller  should 
send  or  deliver  the  bill  of  lading  to  the  buyer  within  a  reasona- 
ble time,  that  he  may  have  the  means  of  offering  the  goods  in  the 
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market.  And  it  haa  been  held  that  a  refasal  of  the  bill  of  ladiiig 
authorized  the  buyer  to  rescind  the  sale. 

Until  deliTeT7,  the  seller  is  bound  to  keep  the  goods  with  ordi- 
nary care,  and  is  liable  for  any  loss  or  injory  arising  from  the 
want  of  such  care  or  of  good  faith.  'Bat  if  he  exercises  ordinary 
care  and  diligence  in  keeping  the  commodity,  he  is  not  liable 
for  any  loss  or  depreciation  of  it,  unless  this  arises  from  some 
defect  which  he  has  warranted  not  to  exist.  Thus,  in  a  case  in 
.  New  York,  A  sold  to  B  a  certain  quantity  of  beef,  B  paying  the 
purchase-money  in  full;  and  it  was  agreed  between  them  that 
the  beef  should  remain  in  the  custody  of  A  until  it  should  be 
sent  to  another  place.  Some  time  after,  B  received  a  part,  which 
proved  to  be  bad,  and  the  whole  was  found,  on  inspection,  to 
be  unmerchantable.  The  court  held  that,  as  the  beef  was  good 
at  the  time  of  its  sale,  the  vendee  (or  buyer)  must  bear  the  loss 
of  its  subsequent  deterioration. 

If  the  buyer  lives  at  a  distance  from  the  seller,  the  seller  must 
send  the  goods  in  the  manner  invested  by  the  buyer.  If  no  di- 
rections are  given,  he  must  send  them  is  such  a  way  as  usage,  or 
in  the  absence  of  usage,  aa  reas<aiable  care  would  require.  And 
generally  all  customary  and  proper  precautions  should  be  taken 
to  prevent  loss  or  injury  in  the  transit.  If  these  are  taken,  the 
.  goods  are  sent  at  the  risk  of  the  buyer,  and  the  seller  is  not  re- 
sponaible  for  any  loss.  But  he  is  responsible  for  any  loss  or  in- 
jury happenii^  through  the  want  of  such  care  or  precaution. 
And  if  he  sends  them  by  his  own  servant,  or  carries  them  him- 
self, they  are  in  his  custody,  and  generally  at  his  risk,  until 
delivery.  But  if  the  buyer  distinctly  indicates  the  way  or  means 
by  which  he  wishes  that  the  goods  should  be  sent  to  him,  as  by 
such  a  carrier,  or  such  a  line,  if  the  seller  complies  with  his  di- 
rections, and  exercises  ordinary  care  over  the  goods  until  they 
are  delivered  to  the  person  or  line  so  pointed  out,  his  responsi- 
bility ^^ds  with  this  delivery,  in  the  same  manner  as  it  would  if 
he  delivered  the  goods  into  the  hands  of  the  owner. 

This  question  of  delivery  has  a  very  great  importance  in  an- 
other point  of  view ;  and  that  is,  as  it  bears  upon  the  honesty, 
sad  therefore  the  validity,  of  the  transaction.  As  the  owner  of 
goods  ought  to  have  them  in  his  possession,  and  as  a  transfer  of 
possessioD  usually  does,  and  always  should,  accompany  a  sale, 
the  want  of  this  transfer  is  an  indication,  more  or  less  strong, 
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that  the  sale  is  not  a  real  one,  bat  a  mere  corer.  The  prevail- 
ing  role  may  be  stated  thus :  Delivery  is  not  essential  to  a  sale 
at  common  law;  but  if  there  is  no  delivery,  and  a  third  party, 
without  knowledge  of  the  previous  sale,  purchases  the  same  thing 
from  the  seller,  he  gains  an  equally  valid  title  with  the  first 
buyer ;  and  if  he  completes  this  title  by  acquiring  possession  of 
the  thing  before  the  other,  he  can  hold  it  against  the  other.  So, 
al^,  unless  delivery  or  possession  accompany  the  transfer  of  the 
right  of  property,  the  things  sold  are  subject  to  attachment  by 
the  creditors  of  the  seller.  And  if  the  sale  be  completed,  and 
nevertheless  no  change  of  possession  takes  place,  and  there  is  no 
certain  and  adequate  cause  or  justification  of  the  want  or  delay 
of  this  change  of  possession,  the  transaction  will  be  regarded  as 
fraudulent  and  void  in  favor  of  a  third  party,  who,  either  by 
purchase  or  by  attachment,  acquires  the  property  in  good  faith, 
and  without  a  knowledge  of  the  former  sale.  This  fact,  that  the 
thing  sold  remained  in  the  possession  of  the  seller,  might  be  ex- 
plained, and  if  shown  to  be  perfectly  consistent  with  honesty, 
and  to  have  occurred  for  good  reasons,  and  especially  if  the  delay 
in  taking  possessioD  was  brief,  the  title  of  the  first  buyer  would 
be  respected. 

If  goods  are  sold  in  a  shop  or  store,  separated,  and  wdghed 
or  numbered,  if  that  be  necessary,  end  pat  into  a  parcel,  or 
otherwise  made  ready  for  delivery  to  the  buyer,  in  his  presence, 
and  he  request  the  seller  to  keep  the  goods  for  a  time  for  him, 
this  ia  so  far  a  delivery  as  to  vest  the  property  in  the  goods  in 
the  buyer,  and  the  seller  becomes  the  iailee  of  the  buyer.  And 
if  the  goods  are  lost  while  thus  in  the  keeping  of  the  seller,  with- 
out his  fault,  it  is  the  loss  of  the  buyer.  (In  law  the  wixd  bail 
means  "to  deliver."  Thus  a  "bailor"  is  one  who  delivers  a 
thing  to  another;  the  "bailee"  is  the  party  to  whom  it  is  de- 
livered ;  and ' '  bailment ' '  is  the  delivery.  The ' '  bail "  of  a  party 
who  is  arrested,  is  he  or  they  to  whom  the  arrested  person  is  de- 
livered or  given  up,  on  their  agreement  that  he  shall  be  forth- 
coming when  required  by  law.) 

In  a  contract  of  sale  there  is  sometimes  a  clause  providing  that 
a  mistake  in  description,  or  a  deficiency  in  quality  or  quantity, 
shall  not  avoid  the  sale,  but  only  give  the  buyer  a  nght  to  deduc- 
tion or  compensation.  But  if  the  mistake  or  defect  be  great  and 
substantial,  and  sfCects  nlaterially  the  availability  of  ihe  thing 
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for  the  ptirpoee  for  which  it  was  bought,  the  sale  ia  neTertheleHs 
vud,  for  the  thing  sold  is  not  that  which  waa  to  have  been  sold. 

If  the  boyer  knowingly  receives  goods  so  defici^t  or  eo  differ- 
ent from  what  they  should  have  been  that  he  might  have  refused 
them,  he  will  be  lield  to  have  waived  the  objection,  and  to  be 
liable  for  the  whole  price ;  onless  he  can  show  a  good  reason  for 
not  retoming  them,  as  in  the  ease  of  materials  innocently  used 
before  discovery  of  the  defects,  or  the  like.  Thus,  where  a  man 
bought  a  chandelier  warranted  sufflcient  to  light  a  certain  room, 
and  kept  it  six  months,  the  coort  did  not  permit  him  to  retumi 
it  and  refuse  payment,  althoagh  it  was  not  what  it  had  been  war- 
ranted to  be.  Sometimes  two  or  three  months,  or  even  less,  is 
held  too  long  a  keeping  to  permit  a  subsequent  return.  Bnt 
though  the  buyer  cannot  return  the  thing,  yet,  when  the  price  is 
demanded,  he  may  set  off  whatever  damages  he  has  sustained  by 
the  seller's  breach  of  contract,  and  the  seller  can  recover  only 
the  value  to  the  buyer  of  the  goods  sold,  even  if  that  be  nothing. 
Bnt  a  long  delay  or  silence  may  imply  a  waiver  of  even  this  r^ht 
on  the  part  of  the  buyer. 

One  who  orders  many  things  at  one  time,  and  by  one  bargain, 
may  generally  refuse  to  receive  a  part  without  the  rest ;  but  if 
he  accepts  any  part,  he  severs  that  part  from  the  rest,  and  rebuts 
(or  removes)  the  presumption  that  it  was  an  entire  contract ;  the 
buyer  will  then  be  held  as  having  given  a  separate  order  for 
each  thing,  or  part,  and  as  therefore  bound  to  receive  such  parts 
as  are  tendered,  unless  some  distinct  reason  for  refusal  attaches 
to  them.  If  many  several  things  are  bought  at  one  auction, 
but  by  different  bids,  and  especially  if  the  name  of  the  buyer  be 
marked  against  each,  there  is  a  separate  sale  to  him  of  each  one, 
and  it  is  independent  of  the  others;  so  that  be  must  take  and 
pi^  for  any  one  or  more,  although  the  others  are  not  what  they 
should  be,  or  cannot  be  had.  If,  bowever,  it  could  be  shown  by 
the  nature  of  the  case,  or  by  evidence,  that  the  things  were  so 
connected  that  one  was  bought  entirely  for  the  sake  of  the  other, 
he  would  not  be  obliged  to  take  the  one  unless  he  could  have  the 
other.  This  rule  applies  also  when  the  things  sold  are  lots  of 
land.  Indeed,  the  general  rule  may  be  stated  thus.  The  ques- 
tion whether  it  is  one  contract,  so  that  the  buyer  shall  not  be 
bound  to  recwve  any  part  unless  the  whole  be  tendered  to  him, 
will  he  determined  by  ascertaining  from  all  the  facta  whether  the 
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parts  BO  belong  together  that  it  may  reasonably  be  supposed  that 
none  would  have  been  purchased  iE  the  whole  had  not  been  pur- 
chased, or  if  any  part  could  not  have  been  purchased. 

The  buyer  3nay  have,  by  the  terms  of  the  bargain,  the  right 
of  redelivery.  For  sales  are  sometimes  made  upon  the  agree- 
ment that  the  purchaser  may  return  the  goods  within  a  fixed,  or 
within  a  reasonable  time.  He  may  have  this  right  without  any 
condition,  and  then  has  only  to  exercise  it  at  his  discretion.  But 
he  may  have  the  right  to  return  the  thing  bought,  only  if  it  turns 
out  to  have,  or  not  to  have,  certain  qualities ;  or  only  upon  the 
happening  of  a  certain  event  In  such  case  the  burden  of  proof 
ia  on  him  to  show  that  the  circumstances  exist  which  are  neces- 
sary to  give  him  this  right.  In  either  case  the  property  vests  in 
the  buyer  at  once,  as  in  ordinary  sales ;  but  subject  tc>  the  right 
of  return  given  him  by  the  agreement.  If  he  does  not  exercise 
his  right  within  the  agreed  time,  or  within  a  reasonable  time  if 
none  be  agreed  upon,  the  right  is  wholly  lost,  the  sale  becomes 
absolute,  and  the  price  of  the  goods  may  be  recovered  in  an  ac- 
tion for  goods  sold  and  delivered.  And  if  during  the  time  the 
buyer  so  misuse  the  property  as  to  materially  impair  its  value, 
he  cannot  tender  it  back,  but  is  liable  for  the  price. 

Sbction  III, 

CXJNTBACTS  VOID  FOB  ILLEGALITT  OR  FRAUD, 

As  the  law  will  not  compel  or  require  any  one  to  do  that 
which  it  forbids  him  to  do,  no  contract  can  be  enforced  at  law 
which  is  tainted  with  ill^ality.  It  may,  however,  be  necessary 
to  consider  whether  the  contract  be  entire  or  separable  into  parts, 
and  whether  it  is  wholly  or  partially  illegal.  If  the  whole  con- 
sideration, or  any  part  of  the  consideration,  be  illegal,  the  prom- 
ise founded  upon  it  is  void,  whether  the  promise  is  legal  or  not. 
But  if  the  consideration  is  legal,  and  the  promise  is  in  part  legal 
and  in  part  illegal,  it  is  valid  for  the  legal  part  and  may  be  en- 
forced for  that  part.  Thus,  if  a  master  of  a  vessel  agreed  to 
smuggle  goods,  and  in  consideration  of  his  doing  so  the  owner 
promised  to  pay  him  one-fourth  of  his  profits,  and  also  to  ad- 
vance twenty  dollars  a  month  to  his  family  during  a  certain 
time,  the  master  could  enforce  no  part  of  this  promise,  and  re- 
cover no  damages  for  any  breach  of  it,  because  the  consideration 
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is  iUegaL  But  if,  for  one  thousand  dollars  p&id,  the  receiver 
agreed  to  sell  and  deliver  a  quantity  of  merchandise,  and  also  to 
aasist  the  buyer  in  some  contemplated  fraud,  he  would  be  boood 
to  sell  and  deliver  the  goods,  because  the  consideratioD  was  l^ial, 
and  this  part  of  the  promise  was  legal,  but  not  to  assist  in  the 
fraud,  because  this  part  of  the  promise  was  illegal.  I  mean  to 
say,  that  if  a  whole  promise,  or  any  part  of  a  promise  that  cannot 
be  severed  into  substantial  and  independent  parts,  is  illegal,  the 
whole  promise  is  void.  But  if  the  consideration  is  legal,  and 
the  promise  is  legal  in  part  and  illegal  in  part,  and  that  part  of 
the  promise  which  is  legal  can  be  severed  from  that  part  which  is 
illegal,  and  then  be  a  substantial  promise  having  a  value  of  its 
own,  this  legal  part  can  be  enforced.  For  farther  remarks  upon 
this  snbject,  however,  I  refer  to  the  previotis  chapter  on  Con- 
sideration. 

Formerly,  an  agreement  to  sell  at  a  future  day  goods  which 
the  promisor  had  not  at  tbe  time,  and  had  not  contracted  to  buy, 
and  had  no  notice  or  expectation  of  receiving  by  consignment, 
was  considered  open  to  the  objection  that  it  was  merely  a  wager, 
and  therefore  void.  But  later  cases  have  admitted  it  to  be  a 
valid  contract. 

We  have  already  said,  in  a  preceding  chapter,  that  fraud 
vitiates  and  avoids  every  contract  and  every  transaction.  Henc^ 
a  wilfully  false  representation  by  which  a  sale  is  effected;  or 
a  purchase  of  goods  vrith  the  design  of  not  i>aying  for  them ;  or 
hindering  others  from  bidding  at  auction  by  wrongful  means; 
or  selling  at  auction,  and  providing  by-bidders  to  run  the  thing 
up  fraudulently;  or  selling  "with  all  faults,"  and  then  purposely 
concealing  and  disguising  them,  as  when  a  man  advertised  a  ship 
for  sale  at  auction  "with  all  faults,"  but  purposely  put  her  in  a 
situation  where  an  important  fault  could  not  be  easily  detected ; 
or  any  similar  act,  will  avoid  a  sale.  No  title  or  right  passes  by 
such  sale  to  the  fraudulent  party;  but  the  innocent  party, 
whether  buyer  or  seller,  may  waive  the  fraud,  and  inast  that  the 
fraudulent  party  shall  not  take  advant^e  of  his  own  fraud  to 
avoid  the  sale. 

A  buyer  who  is  imposed  upon  by  a  fraud,  and  therefore  has 
a  ri^t  to  annul  the  sale,  must  exercise  this  right  as  soon  as  may 
be  after  discovering  the  fraud.    He  does  not  lose  the  right  neces- 
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sarilf  hj  every  delay,  but  certainly  does  by  any  conaiderable  and 
unezcofied  delay. 

A  seller  may  rescind  and  annul  a  sale  if  he  were  induced  to 
make  it  by  fraud.  Bat  he  may  waiye  the  right  and  sue  for  the 
price.  If,  however,  the  fraudulent  buyer  gets  the  goods  on  a 
credit,  and  the  seller  sues  for  the  price  before  the  credit  expires, 
this  suit  is  a  con^mation  of  the  whole  sale,  including  the  credit ; 
or  rather  it  is  an  entire  waiver  of  his  right  to  annul  the  sale, 
and  the  suit  cannot  be  maiotained  untU  the  credit  has  wholly 
expired. 

If  a  party  who  has  been  defrauded  by  any  contract  brings  an 
action  to  enforce  it,  this  is  a  waiver  of  his'  right  to  rescind,  and 
a  confirmation  of  the  contract.  Or  if,  with  knowledge  of  the 
fraud,  he  offers  to  perform  the  contract  on  conditions  which  be 
had  no  right  to  exact,  this  has  been  held  so  effectual  a  waiver  of 
the  fraud  that  he  cannot  set  it  up  in  defense,  if  sued  <m  the 
contract. 

Section  IT. 

BALKS  WITH  WABEANTT, 

A  SAiiB  may  be  with  warranty ;  and  this  may  be  general,  or 
particular  and  limited.  A  general  warranty  does  not  extend  to 
defects  which  are  known  to  the  purchaser,  or  which  are  open  to 
inspection  and  observation,  unless  the  purchaser  is  at  the  time 
unable  to  discover  them  readily,  and  relies  rather  upon  the 
knowledge  and  warranty  of  the  seller.  A  warranly  may  also 
•  be  either  express  or  implied.  Jt  is  not  implied  by  the  law  gen- 
erally merely  from  a  full,  or,  as  it  is  called,  a  sound  price.  The 
rule  of  law,  caveat  emptor  (let  the  buyer  take  care) ,  prevents  this. 
But  this  rule  never  applies  to  cases  of  fraud.  As  a  general  rule, 
however,  mere  silence  on  the  part  of  the  seller  is  not  fraud ;  but 
the  usage  of  the  trade  will  be  considered,  and  if  that  reqtiire  a 
declaration  of  certain  defects  whenever  they  exist,  the  absence 
of  such  a  declaration  is  a  warranty  against  such  defects.  Mere 
declarations  of  opinion  are  not  a  warranty.  Thus,  in  England, 
an  action  was  brought  on  a  warranty  that  certain  goods  were  fit 
for  the 'China  market.  The  plaintiff  produced  a  letter  &om  the 
defendant,  saying  that  he  had  goods  fit  for  the  China  market, 
which  he  offered  to  sell  cheap.    But  the  court  held  that  such  ft 
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letter  was  not  a  warranty,  bat  merely  an  invitation  to  trade,  it 
not  having  any  specific  reference  to  the  goods  actually  bou(^t  by 
the  plaintiff. 

If  these  declarations  are  intended  to  deceive,  and  liave  that 
effect,  they  may  avoid  the  sale  for  fraud.  And  affirmati<»is  of 
quantity  or  quality,  which  are  made  pending  the  negotiations 
for  sale  with  a  view  to  procure  a  sale,  and  have  that  effect,  will 
be  regarded  as  a  warranty ;  thus,  in  New  York,  it  was  held  that 
a  representation  made  by  a  vendor,  upon  a  sale  of  flour  in  bar- 
rels, that  it  was  in  quality  superfine  or  extra-snperflne,  and  worth 
a  shilling  a  barrel  more  than  common,  coupled  with  the  assurance 
to  the  buyer's  agent  that  he  might  rely  upon  such  representation, 
was  a  warranty  of  the  quality  of  the  fiour.  So  in  England, 
where  upon  the  sale  of  a  horse  the  vendor  said  to  the  vendee, 
"You  may  depend  npon  it,  the  horse  is  perfectly  quiet  and  free 
from  vice;"  this  was  held  to  amount  to  an  express  warranty 
that  he  was  qniet  and  free  from  vice. 

Qoods  sold  by  sample  are  warranted  by  such  sale  to  conform 
to  the  sample ;  but  there  is  no  warranty  that  the  sample  is  what 
it  appears  to  be.  Thus,  in  England,  there  was  a  sale  of  five  bags 
of  hops,  with  express  warranty  that  the  bulk  answered  the  sam- 
ples by  which  they  were  sold.  The  sale  was  in  January ;  at  that 
time  the  samples  fairly  answered  to  the  commodity  sold,  and  no 
defect  was  at  that  time  perceptible  to  the  buyer.  In  July  fol- 
lowing, every  bag  was  found  to  have  become  unmerchantable 
and  spoiled,  by  heating,  caused  probably  by  the  hops  having 
been  fraudnlently  watered  by  the  grower,  or  some  other  person, 
before  they  were  purchased  by  the  defendant.  The  seller  knew 
nothing  of  this  fact  at  the  time  of  sale,  and  the  samples  were  as 
mnch  damped  as  the  rest ;  and  it  was  then  impossible  to  detect 
it.  It  was  held  by  the  coort  that  there  was  here  ho  implied  war- 
raniy  that  the  bulk  of  Uie  commodity  was  merchantable  at  the 
time  of  sale,  altboi^h  a  merchantable  price  was  given. 

A  breach  of  warranty  does  not  always  authorize  the  buyer  to 
return  the  article  sold,  unless  there  be  an  agreement  to  that  ef- 
fect, or  fraud ;  but  only  to  sue  on  the  warranty,  and  recover  dam- 
ages for  the  breach  of  it.  But  if  one  orders  a  thing  for  a  special 
purpose  known  to  the  seller,  he  may  certainly  return  it  if  it  be 
unfit  for  that  purpose,  if  he  does  so  as  soon  as  he  ascertains  its 
unfitness. 
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The  seller  of  goods  actually  in  his  posBesaion  as  owner  is  held 
to  warrant  his  own  title  by  the  fact  of  the  sale.  But  if  the  prop- 
erty be  not  in  the  possession  of  the  vendor,  and  there  be  no  as- 
sertiott  of  ownership  by  him,  no  implied  warranty  of  title  arises. 

If  a  thing  is  ordered  for  a  special  purpose,  and  is  supplied, 
there  is  an  implied  warranty  that  it  is  fit  for  that  purpose.  In 
one  case,  the  defendant  was  a  dealer  in  ropes,  and  represented 
himself  to  be  a  manufactarer  of  the  article.  The  buyer,  a  wine- 
merchant,  applied  to  him  for  a  crane-rope.  The  seller's  foreman 
went  to  the. buyer's  premises,  in  order  to  ascertain  the  dimen- 
aoDA  and  kind  of  rope  required.  He  examined  the  crane  and 
the  old  rope,  and  took  the  necessary  admeasurements,  and  was 
told  that  the  new  rope  was  wanted  for  the  purpose  of  raisii^ 
pipes  of  wine  out  of  the  cellar,  and  letting  them  down  into  the 
street;  when  he  informed  the  buyer  that  a  i-ope  must  be  made 
on  purpose.  The  seller  did  not  make  the  rope  himself,  but  sent 
the  order  to  his  manufacturer,  who  employed  a  third  person  to 
make  it.  It  was  held  that,  as  between  Mm  parties  to  the  sale, 
there  was  an  implied  warranty  that  the  rope  was  a  fit  and  proper 
one  for  the  purpose  for  which  it  was  ordered.  And  the  seller 
was  held  responsible,  not  only  for  the  rope,  which  broke,  but  for 
a  pipe  of  wine  whieh  was  thereby  lost. 

This  principle  must  not  be  applied  to  those  cases  where  an 
ascertained  article  is  purchased,  although  it  be  intended  for  a 
special  purpose.  For  if  the  thing  itself  is  E^ecifically  selected 
and  purchased,  the  purchaser  takes  upon  himself  the  risk  of  its 
effecting  its  purpose.  This  is  illustrated  in  an  English  case 
thus:  "If  a  man  says  to  another,  'Sell  me  a  horse  fit  to  carry 
me,'  and  the  other  sells  a  horse  which  he  knows  to  be  unfit  to 
ride,  he  will  be  liable  for  the  consequences;  but  if  a  man  says, 
'Sell  me  that  gray  horse  to  ride,'  and  the  other  sells  it,  knowing 
that  the  buyer  will  not  be  able  to  ride  it,  that  would  not  make 
him  liable."  If  he  said,  "Sell  me  that  gray  horse  */  he  is  fit  to 
ride,"  and  the  seller  sold  it  knowing  he  was  not  fit,  he  would  be 
liable. 

It  has  been  much  discussed  whether  a  hill  of  sale,  describing 
the  article  sold,  amounts  to  a  warranty  that  the  article  oonforms 
to  the  description.  It  seems  now  to  be  well  settled  that  it  does. 
In  a  recent  Massachusetts  case,  there  was  a  bill  of  sale  as  follows; 
"H.  &  Co.  bought  of  T.  W.  &  Co.  two  oases  of  indigo,  $272." 
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The  article  sold  was  not  indigo,  but  principally  Prussian  blue. 
No  fraud  was  imputed  to  the  seller,  and  the  article  was  bo  pre- 
pared as  to  deceive  experienced  and  skilful  dealers  in  indigo. 
The  naked  question  was  presented,  whether  the  bill  of  sale  con- 
stituted a  warranty  that  the  article  sold  was.indigo.  And  the 
court  held  that  it  did.  Here  the  warranty  implied  by  the  bill  of 
sale  was  as  to  the  kind  of  goods.  In  another  case  the  bill  was, 
"Sold  E.  T.  H.  2,000  gallons  prime  quality  winter  oQ."  The 
thing  sold  was  oil,  and  winter  oil ;  but  not  prime  qualify.  And 
the  Court  held  that  the  bill  of  sale  amounted  to  a  warranty  that 
it  was  of  that  quality.  In  an  English  ease,  a  vessel  was  adver- 
tised  for  sale  as  "copper  fastened";  and  that  was  held  to  be  a 
warranty  that  she  was  so  fastened  according  to  the  usual  under- 
standing of  merchants. 

When  provisions  are  sold  merely  as  merchandise  there  is  no 
implied  warranty  of  their  quality;  but  it  is  the  general  rule 
that  where  the  sale  is  for  immediate  consumption — as  in  the  case 
of  a  sale  by  a  market  man  to  a  customer — there  is  an  implied 
warranty  that  the  article  is  wholesome  and  fit  for  food.  It  is 
held,  however,  in  Massachusetts  that  where  the  article  is  selected 
by  the  purchaser  there  is  no  implied  warranty,  in  the  abBcnee  of 
proof  of  knowledge  by  the  vendor  that  it  is  unsound.  An  inn 
keeper  or  caterer  who  fnmisbes  unwholesome  food  is  liable  to 
any  guest  who  is  injured  by  partaking  of  it. 

Section  V. 

THE  SALE  OF  ONE 's  BUSINESS. 

Such  sales  are  not  unfrequent  in  this  country ;  and  the  seller 
alvrays  agrees  and  promises  that  he  will  not  pursue  that  trade, 
business,  or  occupation  again.  There  are  numerous  cases,  both 
in  Ei^lish  law-books  and  in  our  own,  which  have  arisen  from 
bargains  of  this  kind.  The  law  seems  now  to  be  settled,  that 
such  a  contract  is  wholly  void  and  inoperative,  provided  the 
seller  agrees  to  give  up  his  business  and  never  resume  it  again, 
at  any  time  or  anywhere;  that  is,  without  any  limitation  of 
space  or  time;  because  it  is  against  the  public  interest  that  a 
roan  should  be  permitted  to  cast  himself  out  from  his  business  or 
trade  for  the  rest  of  his  life.     But  the  contract  is  good,  if  for  a 
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fair  conaideTation  the  seller  agrees  not  to  resume  or  cany  on  that 
buainess  within  a  certain  time,  or  within  certain  limits.  What 
these  limits  must  be  is  not  certain.  The  conrta  say  they  most 
be  "reasonable,"  and  made  in  good  faith.  A  contract  not  to 
carry  on  a  basineas  in  a  certain  town  would  undoubtedly  be  good. 
So,  we  should  say,  would  be  a  bargain  not  to  do  so  within  a  cer- 
tain State.  In  one  case  in  Massachusetts,  a  contract  not  to  use 
certain  machines  in  any  of  the  United  States  except  two  (which 
were  Massachusetts  and  Rhode  Island)  was  held  valid,  all  of  the 
States  bat  two  being  considered  as  a  sufficiently  defined  or  limited 
place ;  but  this  was  unosaal.  The  courts  generally  would  sanc- 
tion such  a  bargain,  if  it  were  limited  to  only  a  part  of  the  United 
States ;  as  to  all  New  Ei^land,  for  example. 

In  such  a  contract,  it  wonid  be  better  for  the  parties  to  agree 
upon  the  amount  which  the  seller  should  pay  by  way  of  damages, 
if  be  violated  his  bai^ain,  because  it  m^ht  be  very  difficult  to 
prove  specific  damages ;  and  such  agreement,  if  it  were  reasona- 
ble, would  be  enforced  by  law. 

Such  damages,  agreed  on  beforehand,  are  called  liquidated 
damages.  In  all  cases  where  damages  are  demanded,  and  are 
not  agreed  on,  they  are  called  ttnliquidated  damages,  and  it  is  the 
duty  of  the  jury  to  determine,  from  the  evidence  before  them, 
what  damages  the  injured  party  has  suffered,  and  what  amount 
would  indemnify  him. 

(43.) 

Bill  of  Bale  of  Personal  Property. 

Enow  all  Men  ij  tbeM  PreUBte,  That  T, (lunne  of  the  sdlor), 

of ,  in  the  count;  of ,  and  Stato  of ,  for  and  in  con- 

uderation  of  the  snm  of to  me  in  hand  well  and  truly  paid,  at  or 

before  BJgning,  sealing,  and  delivery  of  tbeae  preaentB,  by (name  of 

tht  buyer}  the  receipt  whereof  I  do  hereby  acknowledge,  have  granted,  bar- 
gHinnl,  and  sold,  and  by  these  presents  ilo  grant,  bargain,  and  sell  unto  the 
said (here  tpedfy  the  property  told). 

To  Httve  aad  to  Hold  the  satd  granted  and  bargained  onto  the 

aa]d ,  his  heirs,  execatora,  BduiinUtTators,  and  assigns,  to  their  only 

proper  use,  benefit,  and  behoof  forever,  and  T,  the  said  vonch  my- 
self to  be  the  trne  and  lawful  owner  of  the  goods  and  effecta  hereby  add, 
and  to  have  in  myself  fnll  power,  good  right,  and  lawful  authority  to  dispose 
of  the  flsme  in  manner  as  aforesaid,  and  I  do,  for  myself,  my  heirs,  execu- 
tors, and  admiufRtratoTs,  hereby  covenant  and  agree  to  warrant  and  defend 
the  said (the  (looAt  iio1(J)  nnto  the  said ,  his  heirs,  eiecntors, 
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adminiBtraton,  and  aaaigna,  agsintt  the  lawful  elainu  saA  demanda  of 
all  persons  whomsoever: 

la  Witneu  Whereof,  I,  the  said ,  have  hereunto  set  my  hand  and 

ae&l  this daj  of ,  in  the  year  of  our  Lord  one  tbonsasd  nine 

hundred  and 

Sxewted  and  Ctftiver^d  fn  Preiauie  of 

(44.) 

Anotlier  1*0110  of  Bill  of  Sale. 

mow  All  Hen  b7  these  Presents,  That  I, ,  of ,  is  the 

eonntj  of ,  and  state  of ,  in  eonsiderstios  of dol- 
lars to  me  paid  bj ,  of  said ,  the  receipt  whereof  is  hereby 

aeknowledged,  do  hereby  grant,  sell,  transfer  and  deliTer  unto  the  said 
the  following  goods  and  chattels,  namely :   etc. 

To  Hare  and  to  Hold  all  and  singular  the  said  goods  and  chattels  to  the 

ssJd  and  his  ezeentors,  administrators  and  assigns,  to  their  own 

use  and  behoof  forever. 

And  I  Hereby  corenant  with  the  said  grantee  that  I  am  the  lawful  owner 
of  the  said  goods  and  chattels;  that  they  are  free  from  all  incumbrances; 
that  I  have  good  right  to  sell  the  same  as  af  oremid ;  and  that  I  will  war- 
rant and  defend  the  same  against  the  lawful  claims  and  demands  of  all 
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Sale  of  a  Phynoian'i  Fraotioe. 

Afreeaunt  made  this day  of ,  1 

,  hereinaf  ter  called  the  vendor,  and 

called  the  purchaser. 

1.  Whereas  the  said  vendor  has  for  many  years  exercised  his  profession 

of  physician  and  surgeon  at in  the  conuty  of and  state  of 

,  and  is  now  desirous  of  retiring  fronj  practice  at afore- 
said, and  the  said  purchaser  is  desirous  of  establishing  himself  as  a  physician 

add  surgeon  at  said ,  now,  therefore,  the  said  vendor  agrees  to  sell 

to  the  said  purchaser,  who  agrees  to  purchase,  the  said  practice^  and  the 
good  will  and  benellts  thereof  from  the  day  of next,  to- 
gether with  all  the  fixtures,  fuTnitare,  medical  books,  surgical  and  other  in- 
struments and  apparatus,  apd  all  the  drugs,  medicines,  bottles  and  othw 

things  now  used  therein,  for  the  sum  of dollars;   In  confirmation  of 

wtnch  purchase,  the  purchaser,  upon  the  execution  of  these  presents,  has  paid 

the  sum  of dollars  by  way  of  deposit  and  in  part  payment  of  said 

purchase-money. 

2.  The  said  vendor  further  agrees  that,  on  the  payment  of  the  residue  of 
said  pnrchase-mon^,  as  hereinafter  mentioned,  he  will  fully  and  absolutely 
deliver  over  and  assign  to  the  said  purchsser,  his  executors,  administrators 
or  asrigns,  the  said  practice  or  business,  and  the  good  will  tbreeof,  for  bia 
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and  their  own  abeolato  use  and  beaeflt;  and  likewise,  the  full  and  tmiiiter- 
rupted  posaeeaion  of  the  office  in  nhich  the  said  piaetice  ia  now  eanied  on 
b;  him,  together  with  the  llxtiiTas,  f araiture,  booka,  instmments,  apparatus, 
and  things  now  used  in  and  relating  to  tike  said  ptaetiee. 

3.  The  said  vendor  will  introduce  and  recommend  the  said  pnrdiaaer  to 
his  patients,  friends  and  others,  as  his  snccesBor;  and  w41  use  his  beet  en- 
deavors to  promot«  and  increase  the  pToaperitj  of  the  aaid  practice  or  busi- 

i.  The  aaid  vendor  will  not  practice  either  as  a  phTsicisji  or  SDTgeon,  or 
act  directly  or  indirectlj  as  partner  or  assistant  to  or  nith  any  other  phy- 
sician or  surgeon  practicing  either  at aforesaidj  or  elsewhenv  within 

miles  thereof. 

5.  The  said  purchaser  in  consideration  of  the  agreements  on  the  part  of 
the  vendor  hereinbefore  contained,  hereby  farther  agrees  to  pay  to  him,  his 
executors  or  administrators,  the  residue  of  the  purchase-money,  being  the 

sum  of dollars,  by  instalments  aa  follows :   One-half  part  thereof  on 

the  day  of  next,  npon  reeeiTing  tbe  fall  and  peaceable 

possession  of  the  said  practice,  office,  good  will,  flitnrea,  fnniitnre,  books, 
and  things  hereinbefore  mentionAd,  and  the  remaining  half  part  tfaemf  on 
the day  of next. 

In  Wttnesa,«to. 

Conditioital  Sale  of  Xaoliuiery  by  Xeans  of  a  Leaie. 

Agreement  made  the day  of ,  lU ,  between of 

,  of  tbe  first  part,  manufacturer,  and of ,  of  the  sec- 
ond part,  mill  owner.    The  aaid  parties  mutually  agree  as  follows: 

1.  In  consideration,  of  tbe  payments  hereby  reserved,  and  of  the  perform- 
ance of  the  conditionB  and  atipnlationa  hereinafter  contained,  and  on  the 
part  of  the  said  party  of  the  second  part  to  be  performed,  the  aaid  party 

of  the  first  part  will,  on  or  before  the day  of ;.:zt,  erect 

and  place  in  the  mill  of  the  party  of  the  second  part,  litaBted  at in 

the  eonnty  of and  state  of ,  the  steam  engines,  maeklneiy, 

apparatus  and  plant  particularly  deaerlbed  in  the  schedule  hereto  annexed, 
And  hereafter  called  the  machinery. 

2.  Tbe  said  party  of  the  second  part  shall  hold  and  be  at  liberty  to  oae 

the  said  machinery  for  the  term  of  years  from  the  said  , 

day  of  next,  at  tbe  rent  of  dollars  per  annum,  payable 

half-yearly  on  the '. day  of ,  and  the d^  of , 

in  each  year  during  the  eontinnance  of  said  term,  such  payments  making  in 

tbe  aggregate  the  sum  of dollara  (price  of  tA«  mocAtaery),  the  first 

of  such  payments  to  be  made  in  advance  on  tbe  a^d day  of 

3.  The  said  party  of  the  second  part  abaS,  at  his  own  expense,  from  time 
to  time,  replace  and  repair  all  such  parts  of  the  said  machinery  as  may  be 
broken,  worn  out  or  damaged,  and  keep  the  same  in  every  respect  in  good 
woiking  order;  and  he  will  not,  during  the  said  term,  remove  any  part  of 
the  said  machinery  from  the  building  where  the  same  may  be  erected,  with- 
out the  consent  in  writing  of  the  said  party  of  tbe  first  part,  and  wiQ  not 
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airifn,  tnnflfer,  anilerlat,  or  part  irith  the  poueMiOn  of  tbe  mna  either  di- 
leetlj  or  indirectly. 

4.  The  Mid  purty  of  the  second  part  will  ponctnally  p^  the  rents  heiebj 
reserved,  and  perform  all  the  conditions  and  Btipolations  herein  contained, 
and  on  his  part  to  be  parfoimed;  and  will  not  do  or  suffer  aujithing  wberebj 
the  said  machineij  or  any  part  thereof  ihall  or  may  be  eeiied,  t&ken  in  execu- 
tion, attached,  removed,  injured,  or  destroyed, 

(S.  The  said  party  of  the  second  part  shall  keep  said  machinery  insured 
against  damage  or  loss  by  flre  in  some  office  to  be  approved  by  the  said  party 

of  the  flrat  part,  for  at  least  the  sum  of dollars,  and  wiU  pay  the 

preminnu  for  luch  insurance,  and  will  forthwith  deliver  to  the  said  party 
of  the  first  part  the  policies  of  each  insurance,  end  the  receipts  for  the 
preminiiis  which  shall  become  payable  therefor. 

6.  It  is  hereby  expressly  declared  that  the  property  in  said  machinery 
ahal]  remain  in  the  said  party  of  the  flrst  part  to  all  intents  and  purposes; 
provided,  that  the  aaid  machinery  shall  become  the  abeolnte  property  of  the 
said  party  of  the  second  part  on  the  expiration  of  the  said  term,  and  pay- 
ment of  an  the  rent  hereby  covenanted  to  be  paid,  and  all  costs,  charges, 
and  expenses  provided  for  under  this  agreement. 

7.  In  ease  of  the  bankraptcy  of  the  said  party  of  the  second  part,  or  in 
case  he  shall  assign,  transfer  or  mortgage  the  said  machinery,  or  any  part 
thereof,  or  in  ease  he  shall  make  default  in  performing  and  obaerving  any 
of  the  eovenants,  conditions,  or  agreements  herein  contained,  the  said  aggre- 
gate nun  of dollars  shall  become  immediately  payable  to  the  said 

par^  of  the  fliet  part,  and  he  may,  at  his  option,  enter  said  premises,  and' 
every  building  in  which  any  part  of  the  said  machinery  may  be,  and  take 
poasesaion  of  and  remove  the  said  machinery,  and  may,  without  the  eonaent 
of  the  said  part?  of  the  aseond  part,  aell  the  same  as  freely  as  if  this  agree- 
ment bad  not  been  made,  and  retain  the  amount  due,  paying  any  Hurplns  to 
tbe  party  of  the  second  part. 

Ib  WltneM,  etc. 

In  many  of  the  States  conditional  gales  must  be  recorded  in  the 
same  manner  aa  eh«ttel  mortgages. 


CEASTEK  X. 
STOPPASS  IH  TRAEOTU. 

Hebe  is  an  instance  where  a  Latin  phrase  has  become  English, 
l^  general  adoption  and  use.  In  transitu  means  "in  the  trans- 
it," and  the  English  phrase  may  jxurt  as  well  he  used;  bat  the 
Latin  one  is  used  much  oftener.  What  the  whole  phrase  Stop- 
page in  transitu  means,  is  this.  A  seller,  who  has  sent  goods  to 
a  buyer  at  a  distance,  and  after  sending  them  learns  that  the 
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buyer  is  insoivent,  may  atop  the  goods  at  any  time  before  they 
reach  the  buyer.  His  r^llht  to  do  this  is  called  the  right  of  Stop- 
page in  transitu. 

If  the  goods  are  sent  to  pay  a  precedent  and  existing  debt, 
they  are  not  subject  to  this  right. 

The  ripht  exists  only  upon  actual  insolvency;  but  this  need 
not  be  formal  insolTcncy,  or  bankruptcy  at  law;  an  actual  in- 
ability to  pay  one's  debts  in  the  usoal  way  being  enough.  If 
the  seller,  in  good  faith,  stops  the  goods,  in  a  belief  of  the  buyer's 
insolvency,  the  buyer  may  at  once  defeat  this  stoppage,  and  re- 
claim the  goods,  by  payment  of  the  price.  So  he  may,  by  a 
tender  of  adequate  secnrity,  if  the  sale  be  on  credit. 

The  stoppage  must  be  effected  by  the  seller,  and  evidenced  by 
some  act ;  but  it  is  not  necessary  that  he  should  take  actual  pos- 
session of  the  goods.  If  he  gives  a  distinct  notice  to  the  party  in 
possession,  whether  carrier,  warehouseman,  middleman,  or  who- 
ever else,  before  the  goods  reach  the  buyer,  this  is  enongb.  But 
a  notice  of  stoppage  in  transitu,  to  be  effectual,  must  be  given 
either  to  the  person  who  has  the  immediate  custody  of  the  goods; 
or  if  to  the  principal  whose  servant  has  the  custody,  then  at  such 
8  time,  and  under  such  circumstances,  as  that  he  may,  by  the 
exercise  of  reasonable  diligence,  communicate  it  to  his  servant  in 
time  to  prevent  the  delivery  to  the  consignee. 

Goods  can  be  stopi>ed  only  while  in  transitu;  and  they  are  in 
transitu  only  until  they  come  into  the  possession  of  the  buyer. 
But  this  possession  need  not  be  actual,  a  constructive  possession 
by  the  buyer  being  sufficient  to  prevent  this  stoppage ;  as  if  the 
goods  are  placed  on  the  wharf  of  the  buyer,  or  on  a  neighborii^ 
wharf  with  notice  to  him,  or  in  a  warehouse  with  delivery  of  the 
key  to  him,  or  of  an  order  on  the  warehonseman. 

But  the  entry  of  the  goods  at  the  custom-house,  without  p^- 
ment  of  duties,  does  not  terminate  the  transit.  If  the  buyer  has 
demanded  and  marked  them  at  the  place  where  they  had  arrived 
on  the  termination  of  the  voyage  or  journey,  personally  or  by  his 
agent ;  or  if  the  carrier  still  holds  the  goods,  but  only  as  the 
agent  of  the  buyer;  in  all  these  cases  the  transit  is  ended.  But 
if  the  carrier  holds  them  by  a  lien  for  his  charges  against  the 
buyer,  the  seller  may  pay  these  charges  and  discharge  the  lien, 
and  then  stop  the  goods  in  transitu. 
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If  the  buyer  has,  in  good  faith  and  (or  valae,  sold  the  goods, 
"to  arrive,"  before  he  has  received  them,  and  indorsed  and  de- 
livered the  bill  of  lading,  this  second  purchaser  holds  the  goods 
free  from  the -first  seller's  right  to  stop  them.  Bat  if  the  goods 
and  bill  are  transferred  only  as  security  for  a  debt  due  from  the 
first  purchaser  to  the  transferee,  the  original  seller  may  stop  the 
goods,  and  hold  them  subject  to  this  security,  and  need  pay  only 
the  specific  advances  made  on  their  credit,  or  on  that  very  bill  of 
lading,  and  not  a  general  indebtedness  of  the  first  purchaser  to 
the  second. 

A  seller  who  stops  the  goods  in  transitu  does  not  rescind  the 
sale,  but  holds  the  goods  as  the  property  of  the  buyer ;  and  they 
may  be  redeemed  by  the  buyer  or  his  representatives,  by  paying 
"the  price  for  which  they  are  a  security ;  and  if  not  redeemed, 
they  became  the  seller's,  only  in  the  same  way  as  a  pledge  might 
become  his ;  that  is,  he  may  sell  them  at  a  proper  time,  and  in  a 
proper  manner,  and  with  due  notice,  so  that  the  buyer  may  pro- 
tect his  interests.  And  if  the  seller  then  fails  to  obtain  from 
them  the  full  price  due,  he  has  a  claim  for  the  balance  upon  the 
buyer.  If  he  gets  more  than  the  amount  due  to  him,  he  must 
pay  over  the  balance  to  the  buyer  or  his  atmgnees. 

An  honest  buyer,  apprehending  bankruptcy,  might  wish  to 
return  the  goods  to  their  original  owner ;  and  this  he  could  un- 
donbtedly  do,  if  they  have  not  become  distinctly  his  property, 
and  the  seller  his  creditor  for  the  price.  But  if  they  have,  the 
buyer  has  no  more  right  to  benefit  this  creditor  by  such  an  ap- 
propriatidh  of  these  goods,  than  any  other  creditor  by  giving  him 
any  other  goods. 


CHAPTEK  XL 

OUAXAinT. 


A  OUARANTOB  ia  one  who  is  bound  to  another  for  the  fulfilment 
of  a  promise,  or  of  an  engagement,  made  by  a  third  party.  This 
kind  of  contract  is  very  common.  Generally  it  is  not  negotia- 
ble ;  that  is,  not  transferable  so  as  to  be  enforced  by  the  trans-  . 
feree  as  if  it  had  been  given  to  him  by  the  guarantor.  No  special 
form  or  words  are  necessary  to  the  contract  of  guaranty ;  and  if 
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the  word  "guarantee"  be  oaed,  and  the  whole  inatrument  con- 
tains all  the  characteristics  of  a  note  of  hand,  payable  to  order 
or  bearer,  then  it  is  n^otiable.  Thus,  in  a  case  in  New  York, 
the  instrument  was  as  follows:  "For  and  in  consideration  of 
thirty-one  dollars  and  &tty  cents  received  of  B.  P.  Spencer,  I 
hereby  guarantee  the  payment  and  collection  of  the  within  note 
to  him  or  bearer.  Auburn,  Sept.  25,  1837.  (Signed)  Thomas 
Bums."  And  it  washeld  negotiable.  What  negotiable  means 
will  be  more  fuUy  explained  in  the  chapter  on  Notes  of  Hand 
and  Bills  of  Exchange. 

The  guaranty  may  be  enforced,  although  the  original  debt  can- 
not ;  aa,  for  example,  the  guaranty  of  the  promise  of  a  wife  or 
an  infant;  and  sometimes  the  guaranty  of  a  debt  is  requested, 
and  given,  for  the  very  reason  that  the  debt  is  not  enforceable 
at  law.  But,  generally,  the  liability  of  the  principal  measures 
and  limits  the  liability  of  the  guarantor.  And  if  the  creditor 
agree  that  the  principal  debt  shall  ^  reduced  or  lessened  in  a 
certain  proportion,  the  obligation  of  the  guarantor  is  reduced  by 
law  in  an  equal  proportion. 

A  contract  of  guaranty  is  construed  somewhat  strictly.  Thus, 
a  guaranty  of  the  notes  of  one,  does  not  extend  to  notes  which  he 
gives  jointly  with  another. 

A  guarantor  who  pays  the  debt  of  the  principal  may  demand 
from  his  creditor  the  securities  he  holds,  although  not  an  asmgn- 
ment  of  the  debt  itself,  or  of  the  note  or  bond  which  declares  the 
debt,  for  that  is  paid  and  discharged.  And  sometimes  the  credi- 
tor will  not  be  permitted  to  resort  to  the  guarantor  until  he  has 
collected  as  much  as  he  can  from  these  securities. 

Unless  the  guaranty  is  by  a  sealed  instrument,  there  must  be 
a  consideration  to  support  it.  If  the  original  debt  or  obligation 
rest  upon  a  good  consideration,  this  will  support  the  promise  of 
guaranty,  if  this  promise  was  made  at  the  same  time  with  or 
prior  to  the  original  debt.  But  if  that  debt  or  obligation  be  first 
incurred  and  completed  before  the  guaranty  is  given,  there  must 
be  a  new  consideration  for  the  promise  to  guarantee  that  debt,  or 
the  guaranty  is  void.  Bnt  the  consideration  need  not  pass  from 
him  who  receives  the  guaranty  to  him  who  gives  it.  Any  benefit 
to  him  for  whom  the  guaranty  is  given,  or  any  injury  to  him  who 
receives  it,  is  a  sufficient  consideration  if  the  guaranty  be  given 
because  of  it. 
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A  guaranty  is  not  binding  unless  it  is  accepted,  and  nnlns  the 
guarantor  haa  knowledge  of  this.  But  the  law  presumes  this 
acceptance  in  general,  when  the  giving  of  the  guaranty  and  any 
action  on  the  faith  of  it,  by  the  party  to  whom  it  is  given,  are 
simoltaDeous.  In  New  York,  wherever  the  guaranty  is  absolute, 
notice  of  its  acceptance  is  unnecessary,  unless  expressly  or  im- 
pliedly required  by  the  olTer  of  guaranty.  But,  generally,  an 
offer  to  guarantee  a  future  operation,  especially  if  by  letter,  does 
not  bind  the  offerer  onlesB  he  has  such  notice  of  the  acceptance 
of  his  offer  as  would  give  him  a  reasonable  opportunity  of  mak- 
ing himself  safe. 

If  the  liability  of  the  principal  be  materially  varied  by  the 
act  of  the  party  guaranteed,  without  the  consent  of  the  guar- 
antor, the  guarantor  is  discharged.  Many  interesting  cases  have 
arisen  which  involve  this  question.  Thus,  where  a  bond  was 
given  conditioned  for  the  faithful  performance  of  the  duties  of 
the  office  qf  deputy  collector  of  direct  taxes  for  eight  certain 
townships,  and  the  instrument  of  appointment,  referred  to  in 
the  bond,  was  afterwards  altered  so  as  to  extend  to  another 
township  without  the  consent  of  the  surety,  the  Supreme  Court 
of  the  United  States  held  that  the  surety  was  discharged  from 
his  responsibility  for  moneys  collected  by  his  principal  after  the 
alteration.  Again,  in  an  English  case,  the  facts  were,  that,  in 
a  bond  by  sureties  for  the  careful  attention  to  business  and  the 
faithful  discharge  of  the  duties  of  an  agent  of  a  bank,  it  was 
provided  "that  he  should  have  no  other  business  of  any  kind, 
nor  be  connected  in  any  shape  with  any  trade,  manufacture,  or 
mercantile  copartnery,  nor  be  agent  for  any  individual  or  copart- 
nery in  any  manner  or  way  whatsoever,  nor  be  seenri^  for  any 
individual  or  copartnery  in  any  manner  or  way  whatsoever." 
The  bank  subsequently,  without  the  knowledge  of  the  sureties, 
increased  the  salary  of  the  agent,  he  undertaking  to  bear  one- 
fourth  part  of  all  losses  which  might  be  incurred  by  his  discounts. 
It  was  held  that  this  was  such  an  alteration  of  the  contract,  and 
of  the  liability  of  the  agent,  that  the  sureties  were  discharged, 
notwithstanding  that  the  loss  artrae,  not  from  discounts,  but  from 
improper  conduct  of  the  agent. 

The  guarantor  is  also  discharged  if  the  liability  or  obligation 
be  renewed  or  extended  by  law.  As  if  a  bank,  incorporated  for 
twenty  years,  be  renewed  for  ten  more,  and  the  officers  and  busi- 
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ness  of  the  bank  go  on  without  change ;  the  original  sureties  of 
the  cashier  are  not  held  beyond  the  first  term.  So  a  guaran^  to 
a  partnership  is  extinguished  by  a  change  among  the  members, 
although  neither  the  name  nor  the  business  of  the  firm  be 
changed.  But  a  guaranty,  by  express  terms,  may  be  made  to 
c<Bitinue  over  most  changes  of  this  kind. 

A  specific  guaranty,  for  one  transaction  which  is  not  yet  ex- 
hausted, is  not  revocable.  If  it  be  a  continuii^;  or  a  general 
guaranty,  it  is  revocable,  unless  an  express  agreement,  founded 
on  a  consideration,  makes  it  otherwise. 

"Whether  a  guaranty  of  payment  for  goods  supplied  to  a  cer- 
tain amount,  without  further  restriction, — as,  for  example,  if  A 
writes  to  B,  "  I  will  be  responsible  for  C  's  purchases  from  you  to 
the  extent  of  $500" — is  a  continuing  guaranty  to  that  amount, 
or  is  exhausted  when  goods  to  that  amount  have  once  been  fur- 
nished, is  often  a  question  of  some  diflScnlty,  and  the  decisions 
of  the  courts  on  the  subject  are  not  uniform.  If  the  guaranty 
is  intended  to  be  limited  to  a  single  transaction,  therefore,  it  is 
important  that  this  should  be  clearly  expressed. 

A  creditor  may  give  his  debtor  some  accommodation  or  in- 
dulgence without  thereby  discharging  his  guarantor.  It  would 
seem  just,  however,  that  he  should  not  be  permitted  to  give  him 
any  indulgence  which  would  materially  prejudice  the  guarantor. 
Generally,  a  guarantor  may  always  pay  a  debt,  and  so  acquire 
at  once  the  right  of  proceeding  against  the  party  whose  debt  he 
has  paid.  On  this  ground,  it  has  been  held,  that  where  a  surety 
requested  the  creditor  to  proceed  against  the  principal  debtor, 
and  the  creditor  refused  to  do  this,  and  afterwards  the  debtor 
became  insolvent  and  the  surety  was  without  indemnity,  still 
the  surety  (or  goarantor)  was  not  discharged,  because  he  might 
have  paid  the  debt,  and  then  sued  the  party  whose  debt  he  paid. 
In  New  Tork,  it  seems  to  be  the  law,  that,  if  the  surety  requests 
the  creditor  to  proceed  against  the  principal  debtor  and  he  re- 
fuses,  and  the  principal  debtor  afterwards  becomes  insolvent,  the 
surety  will  be  discharged.  If,  by  gross  negl^nce,  the  creditor 
has  lost  his  debt,  and  has  deprived  the  surety  of  security  or  in- 
demnity, the  surety  must  be  discharged  unless  be  was  equally 
negligent.  If  a  creditor  gives  time  to  his  debtor  by  a  binding 
agreement  which  will  prevent  a  suit  in  the  meantime,  this  un- 
doubtedly discharges  the  guarantor  {unless  the  surety  consents 
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to  the  delay)  becaoae  it  deprives  him  of  his  power  of  acquiring 
a  right  of  proceeding  against  the  debtor,  by  paying  the  debt ;  tar 
the  debtor  cannot  daring  that  time  be  STied. 

If  there  be  a  failore  on  the  part  of  the  prmcipal,  and  the 
guarantor  is  looked  to,  he  should  have  reasonable  notice  of  this. 
And,  generally,  any  notice  would  be  reasonable  which  would  be 
sufficient  in  fact  to  prevent  his  sufferii^  from  the  delay.  And 
if  there  be  no  notice,  and  the  guarantor  has  been  unharmed  there- 
by, he  is  not  discharged. 

If  a  guaranty  purport  to  be  official, — ^that  is,  if  it  be  made  by 
one  who  claims  to  hold  a  certain  office,  and  to  give  the  promise 
of  guaranty  only  as  such  officer,  and  not  personally, — ^the  general 
mle  is,  that  he  ia  not  liable  personally,  provided  he  actually  held 
that  office  and  had  a  right  to  give  the  guaranty  officially.  But  he 
would  still  be  held  personally,  if  the  promiae  made,  or  the  rela- 
tions of  the  parties,  indicated  that  credit  was  given  personally  to 
the  parties  promising,  and  not  merely  to  them  in  their  official 
capacity;  or  if  he  bad  no  right  to  give  the  promise  in  his  official 
capacity, 

A  guaranty  was  given  for  the  price  of  a  cargo  of  iron,  and  the 
buyer  bargained  with  the  seller  to  pay  him  more  than  the  fair 
price,  the  excess  to  go  towards  an  old  debt.  The  guaranty  was 
held  to  be  alt(^ether  void,  because  fraudulent ;  and  could  not  be 
enforced  even  for  the  fair  price. 

FOKHS  OF  aiTABAnTT. 

Ouaranty  to  be  Indoned  on  a  Note. 
For  valtie  r«eeived  I  guarantw  the  payment  of  the  witbin-written  note. 
(Date.)  (Siffnatare.) 

(48.) 

Onaranty  of  a  Hote  on  Separate  Paper. 

F07  TSlne  received  I  guarantee  the  due  payment  of  a  promlaaoty  note 

dated whereby promisea  to  pay  to , doCan, 

In  —^^  montba. 

(Date.)  (8iff*atim.) 
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Qaeraatj  in  Anotlier  Way. 
For  valno  received  I  gnanuitee  thftt  the  irithin  {nott  or  bUt,  or  that  «iMh 
a  note  or  MU,  Aeteribinp  U)  irill  be  collected  and  paid  if  dsmuided  in  doe 
eooiMof  law. 

(BO.) 

Letter  of  aaarauty. 

Sir, — 1£  ron  will  Mil  to  Ur. ,  of ,  the  gooda  he  wiahea  to 

bii7  (or  the  goodt  may  be  deteribed)  to  the  amonnt  at (Jthit  may  bt 

omitted  if  the  guaranty  u  intended  to  ha  of  anj/  amovnt)^  within 

year  (or  doyi  or  monthe,  or  the  time  may  be  omitted  if  it  i«  not  intended 
to  limit  it)  from  the  date  hereof,  I,  for  valne  reeelTed,  hereby  promiH  and 
guarantee  that  the  price  thereof  ihall  be  duly  paid.  (2*^1  ktter«fto«Id  aleo 
jtate  on  vhat  terms  the  goodt  ehoald  be  told,  at  to  credit,  delivery,  eto., 
unleH  it  it  intended  to  leave  aU  thit  to  tht  buyer  and  eeller.) 

(Date.)  (Bigwttwe.) 

<»1.) 
Letter  of  Continoins  Ooaranty. 
Sir,— I  horebf  agree  to  be  reeponsible  to  yon,  to  the  ertent  of  , 
dollars,  for  tbe  price  of  any  goods  {or  the  goodt  may  be  described)  wlddi 
yoa  may  hereafter  at  any  time  a^  to  A.  B. 

When  goods  or  stocks  or  other  securities  are  given  as  eollateral 
security  for  borrowed  money  or  any  other  debt,  an  inBtrument  is 
sometimes  given,  the  intention  of  which  is  to  guarantee  that  the 
collaterals  should  be  and  remain  sufiGcient  to  secure  the  indebted- 
ness. It  may  be  in  <nie  of  the  following  forms,  as  the  bai^ain  re- 
quires.   These  are  BOmetimes  called  "margin  guaranties." 

(6«.> 

Gnaranty  with  Collaterals  anthorizing  Sale. 

Whereas,  I  have  deposited  with as  collateral  secarity  f ot  payment 

at  maturity  of (here  describe  the  notet  or  debit  guaranteed). 

How  this  Witnesieth,  That  in  the  event  of  the  non-payment  at  maturity 

of  any  or  all  of  these I  hereby  aothoriie  the  said or  his  as- 

signs,  to  sell  the  above (tAe  eaUateraU)  at  public  or  private  sale, 

or  at  the  brokers'  board,  without  notice  to  me,  and  apply  proceeds  to  pay- 
ment of  said and  all  ueccesary  expmses,  holding  myself  reeponsible 

for  any  deflciency. 
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la  WltneH  Whereof,  I  havo  lunnnto  set  mj  hand  and  teal,  tbia 

di^  of ,  one  thoDsand  nine  hundred  and 

(Sigttalxira.) 
(TTIfMM.) 

<53.) 

Chianuity  with  Collaterah,  promuii^  Additioiutl  Soonrity  or 

Asthommg  Side. 

HaTln;  Borrowed  this  Sa;  of (the  «iini  borrowtd)  on  tbe  fol- 
lowing coUaterale  (here  detcrihe  the  eollaUrati). 

I  Hereby  Ayree,  in  case  tbe  market-price  of  the  uid  atoek  ahoald  fall 
at  vij  tiino  during  the  contiiiuanee  of  the  loan  to  an  amount  iusuffieiaDt 

t«  cover  the  Bum  loaned,  with per  cant,  margin  added  thereto,  that 

in  each  event  I  will,  on  demand,  depoait  additional  aecnrity  to  be  approved 
ttj  him,  which  shall  bo  suiBcient  to  keep  tbe  coUateralB  thos  depoaited  eqaal 

to  a  Bom per  cent,  ahove  said  loan,  and  so  aa  often  as  said  eollaterals 

shall  dininiah;    and  that,  in  default  thereof,  the  said ihall  have 

power  to  sell  at  poUic  or  private  sale,  withont  notice,  all,  or  anj  of  tbe  said 
seenrities  (as  well  as  any  othera  he  may  hold),  to  pay  the  amount  of  the 
said  loan,  with  all  iotereat  and  charges  thereon,  and  for  so  doing,  I  fully 
relsase  him  of  all  elalms,  actions,  uid  csdmi  thereof. 


CHAPTER  Xn. 
THB  STATUTE  OF  TBAVBI. 


ITS  PTTKPOSE  AND  OENERAL  PROVtSIOKS. 

The  Statute  of  Frauds,  so  called,  was  passed  in  the  29th  year 
of  Charles  II.  (1677)  for  the  purpose  of  preventing  frauds  and 
perjuries,  hy  requiring  in  many  cases  written  evidence  of  a  con- 
tract. In  nearly  all  our  States  a  similar  statute  has  been  en< 
acted.  But  no  two  of  the  statutes  of  the  different  States  agree 
exactly  in  all  their  provisions.  They  da,  however,  agree  sub- 
stantially; and  we  shall  give  in  this  chapter  tbe  prevailing  and 
nearly  universal  rules  for  the  construction  and  application  of  this 
statute.  It  is  often  of  very  great  importance  in  commercial 
transactions.  Those  provisions  which  especially  relate  to  busi- 
ness law  are  contained  in  the  fourth  and  seventeenth  sections. 
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By  the  fourth  section,  it  is  enacted  that  "no  action  shall  be 
broi^;ht  whereby  to  charge  any  execntor  or  administrator,  upon 
any  q)eGial  promise,  to  answer  damages  ont  of  his  own  estate ; 
or  whereby  to  chaise  the  defendant,  upon  any  special  promise, 
to  answer  for  the  debt,  default,  or  miscarriages  of  another  per- 
son ;  or  to  charge  any  person  upon  any  agreement  made  upon 
consideration  of  marriage;  or  any  contract  for  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or  concerning 
them ;  or  upon  any  agreement  that  is  not  to  be  performed  within 
the  space  of  one  year  from  the  making  thereof;  unless  the  agree- 
ment, npon  which  Bach  action  shall  be  brought,  or  'some  memo- 
randum or  note  thereof,  shall  be  in  writing,  and  s^ed  by  the 
party  to  be  charged  therewith,  or  some  other  person  thereunto 
by  him  lawfully  authorized."  ■ 

By  the  seventeenth  section,  it  is  enacted  that  "no  contract  for 
the  sale  of  any  goods,  wares,  and  merchandise,  for  the  price  of 
£10  sterling,  or  upwards,  shall  be  allowed  to  be  good,  except 
the  buyer  shall  acc^t  part  of  the  goods  so  sold,  and  actually  re- 
ceive the  same,  or  give  something  in  e&rneat  to  bind  the  bargain, 
or  in  part  of  payment,  or  that  some  note  or  memorandum  in 
writing  of  the  said  bargain  be  made  and  signed  by  the  parties 
to  be  charged  by  such  contract,  or  their  agents  thereunto  lawfully 
authorized. ' ' 

The  second  and  fifth  clauses  of  the  fourth  section,  and  the 
whole  of  the  seventeenth,  relate  to  our  present  sabjeet.  The 
second  clause  prevents  an  oral  guaranty  from  being  enforced  at 
law ;  but  if  money  be  paid  on  one,  it  cannot  be  recovered  back. 

Section  II, 

A  PBOHISE  TO  PAT  THE  DEBT  OF  ANOTHER. 

It  is  very  often  difficult  to  say  whether  the  promise  of  one  to 
p^  for  goods  delivered  to  another  is  an  original  pnmuse,  as  to 
pay  for  one's  own  goods,  and  then  it  need  not  be  in  writing,  or 
a  promise  to  pay  the  debt  or  guaranty  the  promise  of  him  to 
whcHu  the  goods  are  delivered,  and  then  it  must  be  in  writing.  If 
it  be  a  promise  to  pay  the  debt  of  another,  it  is  said  to  be  a 
coUater(U  promise,  and  not  an  original  promise.  The  question 
may  always  be  said  to  be :  To  toJiom  did  the  seller  give,  and  was 
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authorized  to  give,  creditf  This  question  the  jury  will  decide, 
upon  consideration  of  all  the  facts,  tmder  the  direction  of  the 
court.  If  a  seller  sues  one  td  whom  he  did  not  deliver  the  ^oods, 
on  the  ground  that  this  other  promised  to  pay  for  them,  then  the 
question  is,  Did  this  other  promise  to  pay  for  them  as  for  his  own 
goods  f  for  then  the  promise  need  not  be  in  writing.  Or  did  he 
promise  to  pay  for  them  as  for  the  goods  of  the  party  receiving 
tfaemt  and  then  it  is  a  promise  to  pay  the  debt  of  another,  and 
must  be  in  writing.  If,  on  examination  of  the  books  of  the  seller, 
it  appears  that  he  charged  the  goods  to  the  party  who  received 
them,  it  will  be  difficult,  if  not  impossible,  for  the  seller  to  main- 
tain that  he  sold  them  to  the  other  party.  But  if  he  charged 
them  to  this  other,  such  an  entry  would  be  good  evidence,  and, 
if  confirmed  by  circumstances,  strong  evidence  that  this  party 
was  the  purchaser.  But  it  cannot  be  concLoaive;  for  the  party 
not  receiving  the  goods  may  always  prove,  if  he  can,  that  he  was 
not  the  buyer,  and  that  he  promised  only  as  surety  for  the  party 
who  was  the  buyer;  and,  consequently,  that  his  promise  cannot- 
be  enforced  if  not  in  writing.  And,  in  general,  in  determining 
this  question,  the  court  will  always  look  to  the  actual  character  of 
the  transaction,  and  the  intention  of  the  parties. 

The  courts  both  in  England  and  in  America  have  often  en- 
deavored  to  illustrate  this  question.  Thus,  in  an  early  English 
case,  the  court  said :  "  If  two  come  to  a  shop,  and  one  buys,  and 
the  other,  to  gain  bim  credit,  promises  the  seller,  'If  he  does  not 
pay  you,  I  will,'  this  is  a  collateral  undertaking,  and  void,  with- 
out writing,  by  the  Statute  of  Frauds,  But  if  he  says,  'Let  him 
have  the  goods,  1  will  be  your  paymaster, '  this  is  an  undertaking 
as  for  himself,  and  he  shall  be  intended  to  be  the  very  buyer,  and 
the  other  to  act  but  as  his  servant."  So,  in  a  case  in  Maryland, 
th«  court  said :  "  If  B  gives  credit  to  C  for  goods  sold  and  de- 
livered to  him,  on  the  promise  of  A  to  'see  him  paid,'  or  'to  pay 
him  for  them  if  C  should  not, '  in  that  case  it  is  the  immediate 
debt  of  C,  for  which  an  action  will  lie  against  him,  and  the  prom- 
ise of  A  is  a  collateral  undertaking  to  pay  that  debt  [and  must 
be  in  writing],  he  being  only  liable  as  a  surety.  But  where  the 
party  undertaken  for  is  under  no  liability  himself,  the  promise  is 
an  original  undertaking  of  the  party  promising,  and  binding 
upon  him  without  being  in  writing.  Thus,  if  B  furnishes  goods 
to  C,  on  the  express  promise  of  A  to  pay  for  them,  and  if  A 
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8S7B  to  him,  'Let  C  have  goods  to  such  an  amount,  and  I  will  pay 
yoQ,'  and  the  credit  ib  gyven  to  A,  in  that  case  C  being  under  no 
liability,  there  is  nothing  to  which  the  promise  of  A  can  be  col- 
lateral ;  but  A  being  the  immediate  debtor,  it  is  hia  original  un- 
dertaking, and  not  a  promise  to  answer  for  the  debt  of  ano^er ; ' ' 
and  therefore  need  not  be  in  writing. 

Whenever  the  main  purpose  and  object  of  the  promisor  is  not 
to  answer  for  another,  but  to  subserve  some  purpose  of  his  own, 
his  promise  is  not  within  the  statute,  although  it  may  be  in  form  a 
promise  to  pay  the  debt  of  another,  and  although  the  perform- 
ance of  it  may  incidentally  have  the  effect  of  extinguishing  the 
liability  of  another.  If  an  old  debt  is  extinguished  by  a  new 
promise,  this  promise  is  considered  as  an  original  one,  and  not 
within  the  requirement  of  the  statute. 

If  there  be  an  oral  promise  to  pay  the  debt  of  another,  and  also 
to  do  some  other  thing,  this  last  can  be  enforced  at  law,  if  this 
other  thing,  and  so  much' of  the  promise  as  relates  to  it,  can  be 
severed  from  the  debt  of  the  other  and  the  promise  relating  to 
that  debt;  for  although  that  promise  must  be  in  writing,  the 
other  may  be  oral. 

Section  III. 

AN  AQREEMENT  NOT  TO  BE  PEBFOBMED  WITHIN  A  TEAK. 

Undeb  the  fifth  clause  in  the  fourth  section,  it  is  held  that  an 
agreement  which  may  be  performed  within  the  year  is  not  af- 
fected by  the  statute,  as  the  words,  "that  is  not  to  be  performed 
within  one  year,"  do  not  apply  to  an  agreement  which,  when 
made,  was,  and  by  the  parties  was  understood  to  be,  fairly  capable 
of  complete  execution  within  a  year,  without  the  intervention  of 
extraordinary  circumstances, — although  in  point  of  fact  its  exe- 
cution was  extended  much  beyond  the  year.  So  where  one  agreed 
orally,  for  one  guinea,  to  give  another  a  number  of  guineas  on 
the  day  of  his  marriage,  it  was  held  that  this  promise  was  not 
within  the  statute,  that  is,  not  one  which  the  statute  required  to 
be  in  writing,  because  he  might  be  married  within  a  year,  and  the 
promisor  was  therefore  bound  by  it.  So  where  one  agreed  orally 
never  to  go  into  the  staging  business  in  a  certain  place,  as  this 
contract  could  last  only  while  the  promisor  lived,  and  he  might 
die  within  a  year,  he  was  held  to  be  bound  by  it. 


i  by  Google 


CONTBACTS  FOB  SALE  OF  GOODB. 


CONISACTS  FOB  SAU!  OT  GOODS. 

Undsb  the  seventeenth  section  of  the  statute  it  is  held  in  this 
conntiy  that  shares  in  railroad  and  manufacturing  compames, 
and  generally,  in  all  corporations  and  joint-stock  companies,  are 
"goods,  wares,  or  merchandise,"  within  the  meaning  of  the 
statnte,  and  that  an  agreement  for  their  purchase  and  sale  must 
therefore  be  in  writing. 

Instead  of  the  £10  specified  in  the  En^ish  statute,  the  snms 
mentioned  in  the  statutes  of  the  difterent  States  are  generally 
from  flirty  to  fifty  dollars. 

Under  the  first  clause  of  the  section  there  most  not  only  be  a 
delivery  of  the  goods,  but  they  most  be  received  and  accepted 
by  the  buyer.  As  to  what  is  sufBdent  to  constitute  such  accept- 
ance, the  intention  of  the  buyer,  the  nature  of  the  goods,  and  the 
circumstances  of  the  case  are  all  material.  If  he  intends  to 
retain  possession  of  the  goods,  and  manifests  his  intention  by  a 
suitable  act,  it  is  an  actual  acceptance.  He  has  a  right  to  ex- 
amine the  goods  and  ascertain  their  qnantily  and  quality  before 
determining  whether  to  accept  them  or  not,  and  a  retention  by 
him  for  a  time  suffident  for  this  examination,  and  no  more,  Is 
not  an  acceptance. 

Under  the  second  claose  of  this  section  "earnest"  is  regarded 
as  a  part  payment  of  the  price.  It  most  have  some  value,  how- 
ever small,  and  must  be  actually  given  and  received,  and  g^ven 
and  received  as  "earnest."  A  part  payment,  to  bring  the  con- 
tract within  the  statute;  must  be  an  actual  one,  made  at  the  time 
the  contract  is  entered  into ;  agreem^it  to  pay  and  subsequent 
payment  are  not  enough. 

As  to  contracts  of  sale  for  future  delivery,  there  is  some  con- 
flict of  authority,  but  the  weight  of  opinion  seems  to  be  that  where 
the  article  is  one  actually  in  existence  at  the  time  the  contract  is 
made,  or  is  one  that  the  vendor  usually  has  for  sale,  the  statute 
applies ;  but  not  where  the  article  is  to  be  specially  mancfaetnred 
for  the  vendee. 
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THE  FOKH  AND  SUBJBCT  MATTER  OF  THE  AOKEBHBNT. 

The  "agreement"  must  be  is  writing;  but  generally,  in  this 
country,  the  writing  need  not  contain  or  express  the  consider- 
ation, which  may  be  proved  otherwise.  In  several  of  the  States, 
however,  as  in  Alabama,  Minnesota,  Nevada  and  Oregon,  the 
consideration  must  be  expressed ;  and  this  is  the  rule  in  England, 
and  also  in  New  Hampshire  and  Georgia  except  as  to  guaranties. 
Nor  need  the  agreement  be  all  on  one  piece  of  paper.  For  it  is 
sufficient  if  on  several  pieces,  as  in  several  letters,  which,  how- 
ever, relate  to  one  and  the  same  business,  and  may  fairly  be 
read  together  as  the  statement  of  one  transaction.  But  it  must 
appear  from  the  papers  that  they  are  so  connected. 

The  "signature"  may  be  in  any  part  of  the  paper, — the  begin- 
ning, middle,  or  end,  except  in  those  of  our  States  in  which  the 
statute  has  the  word ' '  subscribed ' '  instead  of ' '  signed ; "  in  which 
case  it  should  be  in  the  usual  place  at  the  bottom.  If  the  name 
and  the  agreement  be  printed,  it  is  sufficient;  hence,  a  printed 
shop-bill,  with  the  name  of  the  seller,  as  usual,  at  the  beginning, 
if  delivered  to  the  buyer,  is  generally  sufficient  to  charge  the 
seller  in  an  action  for  refusing  to  deliver  the  goods. 

\i  may  be  further  remarked,  that  the  operation  of  the  statute 
has  been  always  limited  to  such  contracts  as  have  not  been  exe- 
cuted in  any  substantial  part,  and  therefore  remain  wholly 
executory.  For  if  they  had  been  executed  substantially  in  good 
part,  they  are  binding,  although  only  oral. 

In  Massachusetts,  the  Statute  of  Frauds  also  provides  (3d  sec- 
tion) that  no  action  shall  be  brought  to  charge  any  person  upon, 
or  by  reason  of,  any  representation  or  assurance  made  concern- 
ing the  character,  conduct,  credit,  ability,  trade,  or  dealings  of 
any  other  person,  imless  it  be  made  in  writing,  and  signed  by  the 
party  to  be  charged.  And  there  are  provisions  substantially 
similar  to  this  in  the  statutes  of  Maine  and  Vermont. 
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Tbb  obligations  which  arise  oat  of  moet  mercantile  contracta 
are  to  be  aatiafied  by  payment  of  money.  The  parties  may  alw^s 
agree  to  any  specific  manner  of  payment,  and  then  that  becomes 
obligatory  on  the  creditor  as  well  as  the  debtor.  As,  by  deduct- 
ing the  amount  to  be  paid  from  a  debt  due  to  the  debtor  either 
from  the  creditor  or  from  any  one  else.  Or  the  amoont  may  be 
made,  by  agreement,  payable  by  a  bill  or  note.  If  the  debt  is 
to  be  paid  by  a  bill,  it  must  be  such  a  bill  as  is  agreed  upon,  and 
this  moat  be  tendered  by  the  debtor.  But  the  word  "bill"  does 
not  ueeesaarily  mean  an  "approved  bill";  and  if  this  phrase  be 
itself  used,  it  means  only  a  bill  to  which  there  is  no  reasonable 
objection;  that  ia,  one  which  oi^ht  to  be  approved. 

In  the  absence  of  any  especial  agreement,  the  only  payment 
known  to  the  law  is  by  cash,  which  the  debtor  muat  pay  when 
it  is  due,  or  tender  to  the  creditor. 

The  tender  should,  properly,  be  in  coin,  or  in  bills  made  a  legal 
tender  by  law,  and  must  be  so  if  that  is  required ;  but  a  tender 
in  good  and  current  bank-bills  is  sufficient,  unless  it  be  objected 
to  becauae  they  are  not  money. 

Generally,  if  the  tender  be  refused  for  any  express  and  spe- 
cific reason,  the  creditor  cannot  afterwards  take  advantage  of 
any  informality,  to  which  he  did  not  object  at  the  time  of  the 
tender. 

The  tender  may  be  of  a  larger  sum  than  is  due.  But  a  tender 
of  a  larger  sum,  if  made  with  a  requirement  of  change  or  of  the 
balance,  is  not  good.  Nor  must  it  be  accompanied  with  a  demand 
or  condition  that  any  instrument  or  document  shall  be  delivered ; 
nor  that  the  sum  tendered  shall  be  received  as  all  that  is  due ; 
nor  that  a  receipt  in  full  shall  be  given.  But  a  simple  receipt  for 
80  much  money  paid  may  be  demanded.    We  have  already  seen 
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that,  if  a  receipt  be  g^yen,  it  is  only  atrong  evidence  of  payment, 
but  not  eoncluaive.  And  even  if  it  be  "in  full  of  all  demands," 
it  is  BtiU  open  to  explanation  or  denial  by  evidence. 

A  lawful  tender,  and  payment  of  the  money  into  eonrt,  is  a 
good  defense  to  an  action  for  the  debt.  But  the  cireditor  may 
break  down  this  defense  by  proving  that,  subsequently  to  the 
tender,  he  demanded  the  money  of  the  debtor,  and  the  debtor 
refused  to  give  it. 

If  the  buyer  or  debtor  give,  and  the  seller  or  creditor  receive, 
a  negotiable  note  or  bill  for  the  sum  dae,  this  is  not  anywhere 
absolute  and  conclusive  payment.  In  Maine  and  in  Massachu- 
setts the  law  presumes  that  such  note  or  bill  is  payment  of  the 
debt,  unless  a  contrary  intention  is  shown.  In  nearly  all  the 
States  of  this  Union  but  those  two,  and  in  the  Supreme  Court  of 
the  United  States,  it  is  not  payment,  unless  the  intention  of  the 
parties  that  it  should  be  so  is  shown.  In  New  York,  it  has  been 
held  that  the  debtor's  own  promissory  note  is  not  payment,  even 
if  it  be  intended  or  expressly  agreed  that  it  shoold  be.  If  a  cred- 
itor, who  receives  from  his  debtor  any  bill  or  note,  n^otiatea  or 
sells  it  for  value  to  a  third  party,  without  making  himself  liable, 
the  bill  or  note  is  payment,  although  it  be  dishonored,  because  it 
has  been  good  to  the  creditor,  and  he  has  received  the  avails  of  it ; 
and  if  the  law  did  not  hold  that  the  bill  had  paid  the  debt,  he 
could  sue  the  original  debt,  and  then  he  would  have  the  value  of 
the  bill,  or  payment,  twice.  Not  so,  however,  if  he  negotiates  it  in 
such  a  way  that  he  is  himself  liable  upon  it ;  for  if  he  pays  it,  he 
loses  what  he  sold  it  for,  unless  he  can  recover  his  debt  from 
his  debtor. 

Section  II. 

appeopbution  09  patmbnt. 

If  one  who  owes  several  debts  to  his  creditor  makes  to  him 
a  general  payment,  it  may  be  an  important  question  to  which  of 
those  debts  this  payment  shall  be  appropriated ;  for  some  of  them 
may  be  secured,  and  others  not,  or  some  of  them  m^  carry  inter- 
est, and  others  not,  or  some  of  them  be  barred  by  the  Statute  of 
Idnutati<«is,  and  others  not. 

There  is  no  doubt  that  the  payor  may  appropriate  his  payment, 
at  the  time  of  the  payment,  at  his  own  pleasure.    And  if  he  does 
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not  exercise  this  right,  the  receiver  may,  at  the  time  of  payment, 
make  the  appropriation.  But  if  neither  party  does  this  ai  that 
time,  and  at  a  future  period  the  question  comes  up  as  to  which 
party  may  then  make  the  appropriation,  or  rather,  how  the  law 
will  then  appropriate  the  payment,  it  is  then  the  better  and  pre- 
vailing role,  that,  if  the  court  can  ascertain,  either  from  the 
words  naed,  or  from  the  circumstances  of  the  case,  or  from  any 
naage,  what  was  the  intention  and  understanding  of  the  parties 
at  the  time  of  the  payment,  that  intention  will  be  carried  into 
effect.  And  if  this  cannot  bff  ascertained,  then  the  court  will 
direct  such  appropriation  of  the  p^ment  as  will  best  protect 
the  rights  and  interests  of  both  parties,  and  do  justice  between 
them.  And  one  reason  for  this  conclusion  would  be,  that  the  taw 
would  presume  that  this  was  the  original  intention  of  the  parties. 
A  very  general  rule,  which  would  indeed  be  always  adopted  in 
the  absence  of  especial  reason  to  the  contrary,  is,  to  apply  the 
payment  first  to  the  oldest  debt,  until  that  is  satisfied,  and  then 
go  on  applying  the  payment  to  the  other  debts  in  the  order  of 
their  age. 

If  A  owes  a  debt  to  B,  on  B's  own  account,  and  another  debt 
to  B  as  trustee  for  somebody,  and  A  pays  B  a  sum  of  money  wiUi- 
ont  appropriating  it,  B  cannot  apply  it  all  to  the  debt  due  him 
on  his  own  account;  but  must  divide  it  between  that  debt  and 
the  debt  due  to  him  as  trustee,  in  proportion  to  their  respective 
amounts.  Because  it  is  his  duty  as  trustee  to  take  as  good  care 
of  the  debts  due  to  him  for  another,  as  of  those  due  to  him  on  his 
own  account 

We  have  spoken  of  a  "bill  or  note,"  and  notes  are  sometimes 
called  bills ;  so  bank-notes  are  often  called  bank-bills.  But  the 
legal  meaning  of  "bill"  is  always  a  draft  or  order  on  somebody 
to  pay  money.  A  note  is  a  promise  to  pay.  See  chapter  on  notes 
and  bills. 
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CHAPTER  XXV. 
^OBIPn  AVn  KglBAJM. 

A  BECUPT  is  only  an  acknowledgment  that  a  snm  of  money  has 
been  paid.  It  may  be  in  one  word,  as  when,  under  a  bill  of  par- 
cels, the  seller  writes  the  word  "Paid,"  and  signs  it.  More  com- 
monly the  words  are,  "Received  Payment."  Formerly  it  was 
nsual  to  add  the  words  "Errors  Excepted."  Then  it  grew  cos- 
tomary  to  write  Ae  initial  letters  "E.  E."  instead  of  the  words; 
but  all  this  is  unnecessary.  If  there  be  an  error  in  the  receipt, 
or  in  the  paper  receipted,  the  law  permits  the  party  injured  by 
it  to  explain  and  correct  the  error,  althoogh  there  he  no  express 
reservation  or  exception  of  errors. 

Beceipts  are  of  aU  dqn'ees  of  fulness,  from  the  single  word 
"paid,"  to  those  which  relate  the  particulars  for  which  the  re- 
ceipt is  given,  and  the  manner  in  which  the  money  was  paid  or 
the  thing  delivered.    I  g^ve  the  following  forms : 

(B*.) 

(_Date)  Beeeived  tiom , doUarg. 

(«W 

(DaW)  Tbie  d^y  I  have  receiTed  fTOm  ,  dollan,  on  ao- 

eonnt  of . 

(Signattire.) 

<«e.) 

(_Dat»)  This  daj  the  following  (paperx,  or  other  artlelM,  ennmenliiig 

and  deeeribing  them)  were  delivered  to  roe  hy ,  (add,  on  aceotmt  of, 

or  in  execution  of,  the  promUe  or  bargain,  deaeribing  it;  and,  if  they  are 
delivered  for  any  partiatlar  pwpoae,  detcribe  that),  and  I  berebj  adcnowl- 
edge  the  receipt  of  them. 

^Signature.} 

Every  receipt  is  open  to  evidence,  not  only  to  explain  it,  but  to 
contradict  it.  Herein  releases  differ  from  receipts.  A  release 
gives  np  some  right  or  claim  which  the  releasor  had  against  the 
releasee.  It  is  in  the  nature  of  a  contract,  and  therefore  cannot 
be  ccmtrolled  or  contradicted  by  evidence,  unless  on  the  grotaid 
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of  frand.  Bat  if  its  words  are  ambiguous,  or  may  have  either 
of  two  or  more  meanings,  evidence  ia  receivable  to  determine  the 
meaning. 

Like  every  other  contract,  a  release  reqoirea  a  consideration, 
and  is  of  no  foree  without  one.  But  here  comes  in  the  rule  of  law 
as  to  a  seal.  The  general  rule  is,  as  has  been  stated  before,  that  a 
seal  impliea,  or  is  the  same  as,  the  assertion  of  a  ecmsideration ; 
and  therefore'  it  ia  always  customary  to  put  a  seal  to  a  release. 
Bnt  a  release,  even  with  a  seal,  if  it  can  he  shown  to  have  been 
given  without  any  consideration  whatever,  can  be  set  aside.  And 
the  payment  of  a  part  of  an  ascertained  debt  in  satisfaction  of  the 
whole  is  not  a  sofficient  consideration.  Hence  a  release  or  receipt 
in  fall  given  on  the  partial  payment  of  a  debt  is  no  bar  to  an 
action  to  recover  the  balance  of  the  debt  unless  there  was  some 
added  consideration,  such  as  a  new  responsibility  incurred  by 
a  third  party,  or  a  composition  deed  amimg  creditors.  It  is  al- 
ways best  to  state  in  the  release  itself  that  it  was  given  for  a  con- 
sideration, and  what  the  consideration  is.  A  release  properly 
drawn,  and  duly  signed  and  sealed,  is  a  complete  defence  to  an 
-  action  grounded  on  any  of  the  debts  or  claims  released. 

The  following  forms  are  for  releases  of  various  binds : 

(6T.) 
A  Oeneral  Release, 

Xaow  all  Mea  b;  tfaeM  PreMitti,  Tbat  I,  (IA0  name  of  tht  mImmt) 

of for  and  in  conaideratioii  of  tbe  mini  of ,  to  me  paid  hj 

of ,  have  letniaod,  rele*Bed,  and  forever  discharged,  and  b^ 

theM  presenta  do,  for  me,  my  heirs,  ezaeutors,  and  administrators,  remise, 

release,  and  forever  discharge  the  said ,  his  hein,  eiecutote,  and  ad- 

minietrators,  of  and  from  all  and  aU  manner  of  action  and  actions,  cAnse 
and  eanaes  of  action,  suits,  debts,  doea,  sum  and  sums  of  money,  accounts, 
reckonings,  bonds,  bills,  apeeialtiea,  covenants,  contracts,  controversiee,  agree- 
ments, promises,  variances,  damages,  jadgments,  extents,  executions,  claims, 
and  demands  whatsoever  in  law  and  in  eqaity,  which  against  the  said 

. ,  I  ever  had,  now  have,  or  which  I,  mj  executors  or  administrators 

hereafter  can,  shall,  or  may  have,  for,  upon,  or  by  reason  of,  any  matter, 
cause,  or  thing  whatsoever,  from  the  beginning  of  the  world  to  the  day  of  the 
date  of  these  presents. 

In  Witness  Wbereef,  I  hereunto  set  my  hand  and  seal  this  _  — -  day 
of ,  19 
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A  Cknenl  Release — Short  Fonn, 

Know  All  Ken  by  thrae  Pieienti,  That  I of . —  in  eongideift' 

tion  of dollan  to  me  paid  b7 ,  the  recdpt  of  wtiieh  ia  here- 

bj  acknowledged,  do  hereb;,  for  oijself  and  m;  betre,  exeeutora  and  admin- 

iatratOTS,  release  and  discharge  tbe  said ,  bU  beiie,  ezeeutots  and 

adminiatrators,  from  all  clauna,  demands,  and  causes  of  action  of  every  kind 
and  natare  whicb  I  now  have,  or  may  hereaiter  bave,  against  tbe  said 

by  reason  of  any  matter  or  tiling  whatsoever  to  the  time  of  th" 

execution  of  those  presents. 

In  Witness  Wbereof,  I  bave  faereanto  set  my  band  and  seal  this 

day  of ,  19 

(aigiuOwt.)     {Seal) 
Exeevttd  iit  pretence  of 

<»».) 
A  Kntaal  General  Beleaie  by  Indentnre. 

TbU  Jndentnte,  Made  between  A.  B.  of ,  and  C.  D.  of  , , 

witneasetb,  that  tbe  said  A.  B.  doth,  by  these  preeents  remise,  release,  and 
forever  quitclaim,  unto  the  said  C.  D.,  all  and  all  manner  of  actions,  (tu 
in  Jlo.  S7) ;  and  this  indenture  fnrth^r  witnessetb,  that  the  said  C,  D.  by 
these  presents,  dotb  remise,  release,  and  fonver  quitclaim,  unto  the  said 
A.  B.,  alt  and  all  manner  of  actioue  (M  before). 
Ib  Witness  Wbereof,  etc. 

(M.) 
A  Keleaae  from  Creditor*  to  a  Debtor,  under  a  Compontion. 
To  all  Pertons  to  vhon  these  Presents  nay  eome,  we  who  have  hereunto 

set  our  hands  and  seals,  creditors  of  of  ,  send  greeting. 

Whereas,  the  said  is  indebted  to  us  his  said  qreditora,  in  several 

sums  of  money,  wbicb  he  is  not  able  fnlly  to  satisfy  and  discharge;    we 

therefore  have  agreed,  and  do  hereby  agree,  to  accept  of  the  snm  of 

.   in  full  payment  and  aatisfaction  of  all  tbe  debts,  owing  to  us  respectively 

at  tbe  date  hereof,  by  and  from  tbe  said wbich  is  paid  by  or  for 

the  said  (the  name  of  the  debtor')  to  (the  names  of  the  persons  to  whom  the 

money  it  to  be  paid  for  the  creditort  relenting) ,  for  tbe  use  of,  and 

to  the  intent  that  the  same  may  be  shared  and  divided  amongst  ns  his  said 
creditors,  in  proportion  and  according  to  the  debts  to  as  severally  due  and 
owing:  Now  therefore  know  ye,  that  for  the  coDslderation  aforesaid,  each 
of  ns,  the  said  creditors  who  have  hereunto  set  our  hands  and  seals,  for  bim 
and  herself,  his  and  her  heirs,  eiecutors,  and  copartnerH,  doth  by  these  pres- 
ents,  remise,   release,   and   forever  discharge  tbe   said   ,  his  brirs, 

executors,  and  administrators,  of  and  from  onr  said  severs]  debts,  and  all 

and  all  manner  of  action  and  actions  which  against  the  said ,  each 

and  every  of  us  the  said  creditors  now  hath,  or  whicb  each  and  every  of  onr 
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heir^  eiecDtora,  or  adminiatTatori,  reapMtivelj,  hereafter  maj,  oan,  cr 
ought  to  havB,  claim,  or  demand  for,  upon,  or  by  reason  of  the  laid  Mveral 
and  respective  debts  to  us  seTerallj  due  and  owing,  or  for  or  bj  reason  of  aaj 
other  matter,  canae,  or  thing  whatsoeroi  from  the  b^jimdng  of  tbo  vorld. 
Is  WltBBH  Wheroof,  etc. 

A  Xelfiue  of  all  LegaoiM. 

Know  all  Xen  by  tliMk  PrM^ti,  That  I, ,  of  — ^ ,  havA  re- 

miaed,  released,  and  forever  quitclaimed  and  by  these  preseots  do  for  me, 
my  eiecnlors  and  administrators  remise,   release,   and  forever  (juitclaim 

nnto of ,  gentleman,  executor  of  the  last  will  and 

testament  of ,  late  of ,  deceased,  and  to  the  heirs,  esecntors, 

and  adninietrators  of  the  sud  ,  all  1^:aeiee,  gifts,  bequests,  sum 

and  soma  of  money  and  demands  whatsoever,  bequeathed  and  given  unto  me 

the  said ,  in  and  by  the  last  will  and  testament  of ,  deeeased, 

and  all  manner  of  actions  and  suits,  sum  and  sums  of  money,  debts,  duties, 

reekooings,  accounts,  and  demands  whatsoever,  which  I  the  said  

ever  lud,  now  have,  or  that  I,  my  executors  or  administrators,  can  or  may, 
at  any  time  or  times  hereafter,  have,  ehallenKe,  or  demand  against  the  said 

,  his  ezeeutots,  administrators,  or  asiignB,  for  or  by  reason  of  any 

matt«r,  cause,  or  thing  whatsoever,  from  the  begiiming  of  the  world  until 
the  day  of  the  date  liereof . 

In  Tltaeis  Whereof,  etc 

(8«.) 

A  SeleaM  of  a  Sond,  it  being  Lot! 
To  bU  to  whon  tbete  Presents  may  eome,  (name  of  releattr)  sendeth 

greeting.    Whereas by  his  bond  or  obligation,  bearing  date 

.  (reeit«  th«  bond),  as  by  the  said  bond  or  obligation,  and  the  condition  there- 
of may  appear:    And  whereas  tlie  sum  of mentioned  in  the  said 

bond,  with  all  the  interest  for  the  same,  is  paid  and  satisfied  unto  me  the 

said ,  in  full  diaeharge  for  the  said  bond  or  obligation :  And  whereas 

the  Mid  bond  or  obligation  is  lost,  or  at  prevent  mislaid,  ao  that  it  cannot 

be  found  to  be  delivered  up  to  tlie  said  _ ,  to  be  cancelled :  Now  knoiv 

ye,  that  I  the  said  for  the  consideration  aforesaid,  have  remised, 

released,  and  quitclaimed,  and  by  these  presents  do,  for  me,  my  executors 
and   administrators,  remise,   release,  and   forever  quitclaim   nnto  the   said 

,  his  heirs,  executors,  and  sdmitiistrators,  aa  well  the  said  recited 

bond  or  obligation,  as  all  such  sums  of  money  as  therein  are  mentioned  to 

be  due  and  payable,  unto  me  the  said ,  my  executors,  administiatorH, 

or  asngna;  and  also  all  actions,  suits,  cause  and  causes  of  sctian,  accounts, 
debts,  reckonings,  sums  of  money,  judgments,  executions,  en<l  demands  what- 
soever, which  I,  the  said ever  bad,  now  have,  or  that  T,  my  execu- 
tors, administrators,  or  assigns,  or  any  of  ns,  can  or  may  have,  for  or  against 

ihe  said ,  his  executors  or  administrators,  for,  or  by  reason  of,  the 

•aid  recited  bond  or  obligation,  or  any  other  matter,  cause,  or  thing  whatso- 


_iOO^^IC 


126  RECEIPTS  AND  BELEASES. 

met,  eauearnlng  tbe  tame,  from  the  beginning  of  the  world  to  the  dsj  of  tlie 
dsta  bereof. 

In  Wltneu  Whereof,  Z  tbe  said have  hereunto  set  mj  band  end 

seal  this dB7  of ,  19— 

{Signature.)     (Sealt.) 

In  Preaente  of 

(The  following  covenant  may  be  tnt^rtei  before  "In  vHtneti.") 

And  I,  the  said  ,  for  me,  my  execntors  and  adminiHtrHtors,  ilo 

covenant,   to   and   with   the   eaid   ,   hie   executors   and   a<1ministra- 

tors,  that  if  I  the  SKid  ,  107  executors  or  administrstoTS,  or  aaj 

of  DB,  at  any  time  hereafter,  do  find  or  can  obtain  the  Eaid  recited  bood  or 

obligation,  then  I,  the  said ,  my  executors  or  administrators,  or  some 

of  us,  Bhall  and  will,  within  two  months  next  after  tbe  said  obligatlou  shall 
be  found  as  sforesaid,  deliver,  or  cause  to  be  delivered,  the  said  bond  or 
obligation,  unto  the  said ,  his  executors  or  administrators. 

(83) 
A  Beleau  of  a  fndgment  Lien. 

This  Indenture,  Made  the day  of ,  in  the  jear  one  thou- 
sand nine  hundred  and ,  between of ,  part]'  of  tbe 

first  part,  and of ,  party  of  tbe  second  jmrt,  witnesseth: 

Whereas,  Judgment  was  rendered  on  the day  of ,  in  the 

year  one  thousand  nine  hundred  and ,  in  an  action  in  tbe 

court  for  the  county  of  ,  and  state  of  ,  between  

plaintiff  and  defendant,  in  favor  of  the  said  against  tbe 

said for  the  sum  of as  appears  bf  the  records  of  said  court. 

How  this  Icdentnre  Witnessetll,  That  tbe  said  party  of  tbe  first  part,  In 

consideration  of  the  sum  of  to  him  duly  paid  at  the  time  of  tbe 

sealing  and  delivery  of  these  presents,  tbe  rcreipt  whereof  is  hereby  acknowl- 
edged, has  granted,  released,  discharged  and  set  over,  and  by  these  presents  _ 
does  grant,  release,  discbarge  and  set  over,  unto  the  said  party  of  the  second 
part,  tbe  following  described  premises,  to  wit:  (desmption  of  premiiei  re- 
leased). 

Toretber  with  the  hereditaments  and  appnrtsnances  thereto  belonging; 
and  all  the  right,  title  and  interest  of  tbe  said  party  of  the  first  part,  of,  in 
and  to  ths  same,  to  the  intent  that  the  lands  hereby  conveyed  may  be  re- 
leased and  discharged  from  the  said  above-mentioned  judgment,  and  from 
all  lien  or  incumbrance  that  has  attached  to  tbe  same  by  reason  of  tbe  re- 
covery of  the  said  judgment,  as  free  and  clear  in  all  respects  as  though  said 
judgment  had  not  been  rendered.  To  have  and  to  hold,  the  lands  and  prem- 
ises hereby  released  and  conveyed,  to  the  said  party  of  the  second  part, 
his  beire  and  assigns,  to  his  and  tbrir  only  proper  use,  benefit  and  beboot 
forever,  free,  clear  and  discharged  of  and  from  all  lien  and  claim,  under  dnd 
by  virtue  of  the  judgment  aforesaid. 

!■  Witness  Whereof,  The  said  party  of  the  first  part  has  hereunto  <et  pis 
band  and  seal  the  day  and  year  first  above  writtm. 

lnTr«^,,f  fSigiMu,,.)     (S«.i,.) 
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(64.) 
A  Xeleaw  of  b  Condition. 

Xnow  bU  Men  by  theie  FreMnti,  That  I, ,  of ,  for  diren 

good  eonsideiatlonB  me  heTeonto  maviug  have  remised,  releawd,  and  quit- 
claimed, and  hf  these  preseiita,  for  me,  mj  executors,  Administrnton,  and  as- 

BignB,  do  remise,  release  and  quitclaim  unto of ,  hia  heirs, 

•xeenton,  administrators,  Eind  asdgDS,  as  well  one  prorieo  or  condition,  as 
all  and  ererj  the  nun  and  sums  of  monej,  speeifled  in  the  same  proviso  or 
condition,  contained  or  comprised  in  one  pair  of  indentures  bearing  date 

,  made  between  me,  the  said of  the  one  part,  and  the  said 

of  the  other  part,  and  also  all  and  all  manner  of  actions  and  suits, 

eanse  and  caaaes  of  actions  and  suits,  for  oi  eoncerning  the  said  proriso  or 
condition. 

In  Witness  Whereof,  I  the  said have  hereunto  set  m^  hand  and 

aesl  this day  of ,  19 — 

(Signature.)     (SwI.) 
InPnieiue  of 

(65.) 

A  Kelease  of  a  Covenant  oontained  in  an  Indenture  of  Leaae. 

To  all  Persons  to  whom  theie  Presents  may  oome,  {name  of  reUator) 
■eodeth  greeting.     Whereas  in  and  bj  an  indenture  of  lease,  bearing  data 

,  made  between ,  of  the  one  part,  and  the  said if 

the  other  part,  there  is  contained  a  covenant  in  theae  words  following,  vie 
(recite   the  covenant   verbatim,  at  therein   contained)    wherennto   relation 

being  had,  it  doth  at  large  appear:   Now  know  ye,  that  I,  the  said , 

for  divers  good  causes  and  considerations,  me  hereunto  moving,  have  remised, 
released,  and  quitclaimed,  and  by  these  presents  for  me  and  my  executors 

and  administrators  do  remise,  release,  and  quitclaim  unto  the  said , 

his  uxecutors  and  administrators,  the  said  covenant,  grant,  clause,  agreement, 
and  article,  before  rehearsed  or  recifed,  and  all  and  every  other  matter,  thing 
and  things  speeifled,  declared,  and  contained  in  the  same  covenant,  clause, 
and  agreement,  and  all  the  benefit,  profit,  advantage,  and  commodity,  that  by 
any  manner  of  means,  may  or  might  arise,  grow,  come,  or  happen  to  me  the 
said ,  for  or  by  reason  of  the  same  covenant,  clause,  article,  or  agree- 
ment, or  any  word,  sentence,  matter,  thing,  or  things  therein  contained,  so 

that  the  said  ,  his  executors  and  assigns,  and  every  of  them,  from 

henceforth  forever,  shall  be  fully  acqaitted,  released,  and  discharged  against 

me  the  said ,  my  executors  and  administrators,  and  every  of  us,  of, 

from,  and  for  the  said  covenant,  grant,  clause,  article,  and  agreement  before 
rehearsed  or  recited,  and  of,  from,  and  for,  everything  and  things,  touching 
the  same  (but  this  present  release  shall  not  in  anywise  extend  to  any  other 
eoveuant,  clause,  or  article  in  the  said  indenture  contained). 

In  Witness  Whereof,  I  the  said ,  have  hereunto  set  my  hand  and 

seal  this day  of ,  19 

(Biffnature.)     (Seal.) 

In  Pretence  of 
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A  Beleue  from  a  LetMi  to  a  Lewee  (upon  hit  nurenderi&g  hit 
Lea«)  from  tlie  Covenanta  themn. 

To  »U  Femwa  to  whom  t&eie  PrcMKtt  ma;  oome,  itumtg  of  rvleaur) 
seods  greeting;  Whereas  the  said  b^  his  indenture  of  leaae,  bear- 
ing dat« did  demioe  unto a  mesaasge  in at  a  eei- 

toia  rent,  for  a  certain  term  of  rears,  of  which  about Tears  are  yet 

to  come  and  undetermined,  in  which  aaid  lease  ere  contained  covenanta  for 
repairing  the  eaid  premises,  and  other  coYonants,  on  the  part  of  the  said 

to  be  performed.    And  whereao,  hj  agreement  between  the  said 

and the  said hath  delivered  np  the  said  recited 

leaea,  and  sarreDdored  the  same,  and  all  his  interest  and  term  in  and  to  the 

said  house  and  premiaes;    Now  therefore  know  ye,  that  the  said ,  in 

coniideTation  thereof,  doth  hereby,  for  himself,  hjs  heirs,  eseeutors,  and  ad- 

ministratDrs,  remise,  release,  and  forever  disebarge  the  said  ,  his 

executors  and  adminiatrators,  of  and  from  all  and  every  the  covenanta  and 
agreements,  in  the  said  recited  lease  contained,  by  and  on  the  part  and  be- 
half of  the  said ,  his  ezecntora  and  administrators,  to  be  done  and 

performed,  and  from  all  actions,  suits,  costs,  charges,  payments,  damages, 
claims,  and  demands  whatsoever,  in  law  and  equity,  for  or  concerning  the 
same  in  any  manner  of  wise. 

In  Wltneu  Whereof,  I,  the  eaid ,  have  hereunto  aet  mj  hand  and 

seal  this day  of ,  19 

(Stgnaturt.)     (Beat.) 

I*  Pretence  of 

A  SeleaK  of  Sower. 

To  all  to  whom  these  Prescnti  ihall  come, (name  of  nlaaeer) 

sends  graeting:   Enow  ye,  that  the  said ,  the  part;  of  the  first  part 

to  these  presents,  for  and  in  conaideratfon  of  the  som  of  ,  lawful 

mon^  of  the  United  States,  to  her  in  hand  paid  at  or  before  the  ensealing 

and  delivery  of  these  presents,  by of  the  second  part,  the  receipt 

whereof  is  hereby  acknowledged,  hath  granted,  remised,  released,  and  for- 
ever qoitclaimed,  and  bj  these  presents  doth  grant,  remise,  release,  and  for- 
ever qnitclaim,  unto  the  said  party  of  the  second  part,  his  heirs  and  assigns 
forever,  all  the  dower  and  thirds,  right  and  title  of  dower  and  thirds,  and 
all  other  right,  title,  interest,  property,  claim  and  demand  whatsoever,  in  law 
and  equity,  of  her,  the  said  party  of  the  firet  pert,  of,  in,  and  to  (here  de- 
scribe the  eetate  the  dower  in  which  it  released)  so  that  she,  the  said  party 
of  the  flrst  part,  her  heirs,  exocutora,  administrators  or  assigns,  nor  any 
other  person  or  persons,  for  her,  tbem,  or  any  of  them,  shall  not  have, 
claim,  challenge,  or  demand,  or  pretend  to  ha*e,  claim,  challenge,  or  demand, 
any  dower  or  thirds,  or  any  other  right,  title,  claim,  or  demand  whatioever, 
of,  in,  or  to  the  same,  or  any  part  or  parcel  thereof,  in  whosesoever  hands, 
seisin,  or  possession,  the  same  maj  or  can  be,  and  thereof  and  therefrom 
shall  be  ntterly  barred  and  excluded  forever  hj  these  presents. 
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m  Wltsen  Whereof,  The  Mid  pMrty  of  the  flnt  part  to  theae  preMota 

hath  hereunto  eet  her  hand  and  seal,  the day  of ,,in  the  je«T 

-of  our  Lord  one  thousand  nine  hundred  and  ^_^^_ 

{Siffnattare.)     (5mI.) 

In  Preienoe  of 

<«8.> 

A  Oential  B«leaH  of  Sower  to  tlie  Heir. 

Know  all'  Men  1>7  theae  FreaeKta,  That  I,  — ,  widow  of , 

late  of ,  as  weU  for  and  in  eonsideration  of dollars,  to  me 

paid,  at  or  before  the  ensBBling  and  deliverer  of  theae  preeente,  b;  my  aon 

,  the  le^eipt'  wiiereof  I  do  hereby  kclmowledge,  and  for  the  love  and 

aiTeetioD  wtiich  I  have  to  my  said  son,  have  panted,  remiaed,  releaaed,  and 
forever  qnitclaimed,  and  bj  these  preeeots  do   ^mt,   remise,   release  and 

forever  quitclaim  unto  the  aaid  ,  his  heirs  and  asgigns  forever,  all 

the  dower  and  thirds,  tight  and  title  of  dower  and  thirds,  and  all  other 
right,  title,  iot«rest,  property  claim,  and  demand  whatsoever,  in  law  and  in 

cqaity,  of  me  the  said of,  in,  and  to  any  and  all  lands,  wherever 

situated,  of  which  my  late  husband,  the  said ,  died  seized  ftnd  pos- 

seased  or  of  which  he  was  seized  and  possessed  at  any  time  during  the  exist- 

cn[?e  of  the  marriage  between  as,  so  that  neither  T,  the  eaid  ,  my 

heirs,  eiecntors,  or  adftilaistrators,  nor  any  other  person  or  persons  for  me, 
them,  or  any  of  them,  shall  have,  claim,  challenge,  or  demand,  or  pretend  to 
have  sny  ilower  or  thirds,  or  any  other  right  to  claim  or  demand  of,  in,  or  to 
the  said  premises,  bat  thereof  and  therefrom,  shall  be  ntterly  debarred  and 
exclude<l,  forever,  fay  these  presents. 

In  Witaeis  Whereof,  etc. 

(69.) 

A  BeleaK  of  Dower  in  ConsideratioiL  of  an  Annuity  given  "^ty  Will. 

To  all  Fenont  to  whom  these  Preseiiti  may  oome,  (name  of  TtUa*er) 

widow  and  residuary  legatee  of ,  late  of ,  deceased,  sendeth 

greeting.    Whereas  the  said ,  in  and  by  his  last  will  and  testament, 

duly  aigned,  sealed,  published,  and  declared  in  my  presence  and  with  my  ap- 
probation, bearing  date ,  did  settle  and  secure  unto  and  upon  me  the 

said  ,  an  annuity  of  to  fae  paid  onto  me  half-yearly,  by 

equal  payments,  in  lien  and  fnit  satisfaction  of  the  dower  or  thirds  at  com- 
mon law,  which  I  might  otherwise  have,  claim,  or  be  entitled  unto,  out  of 
all  end  every  the  lands,  tenements,  and  hereditaments  whatsoever,  of  my  said 
late  husband,  deceased,  or  of,  in,  to,  or  ant  of  the  reversion  or  remainder, 

rents,  iesaes,  and  profits  thereof;    Now  know  ye,  that  I  the  said  , 

for  and  in  consideration  of  the  said  annuity  so  secured  to  me  aa  aforesaid, 
and  In  porsuance  and  part  performance  of  the  said  last  will  and  testament  of 
my  said  late  hneband,  do  hereby  declare  myself  fully  satisfied  and  con- 
tented therewith,  and  do  hereby  remise,  release,  nnd  forever  quitclaim  unto 
__^_  of ,  and of ,  thisteest  appointed  in  and  by 
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tbe  mid  last  will  and  tastameDt  of  my  said  Ute  hnaband  (in  tlieir  aetosl 
poweiaioii  and  seiain  now  being)  their  heirs  and  assigns,  all  and  all  Bianner 
of  dower  in  and  to  the  said  premises,  bnt  thereof  snd  therefrom,  shall  be  nt- 
terlf  debarred  and  excluded,  forever,  hj  these  presents. 

In  Witness  Whereof,  etc. 

{Bignahire.)     (Seal) 

In  Pretence  of 

Cto.y 
A  Beleate  of  B^ht  to  Ludi. 

Know  all  Ken  by  these  Preienti,  That  I (_tutme  of  reUaeor)  of 

,  in  consideration  of to  me  paid  b;  (iuim«  of  releaaee)  tbe 

receipt  of  which  is  herebj  acknowledged,  have  remised,  released,  and  forever 
quitclaimed,  and  by  these  presents  do  remise,  release  and  forever  quit- 
claim unto  the  said and  Ms  heirs,  all  the  estate,  right,  title,  inter- 
eat,  use,  trust,  claim,  and  demand  whatsoever,  both  at  law  and  in  equity, 

which  I  tbe  said have,  of,  in,  to,  or  out  of,  all  and  singular  the  fol^ 

lowing  described  parcel  of  land  (here  describe  the  land)  so  that  neither  I, 

the  said ,  raj  heirs  or  assigns,  or  any  other  person  or  persons  in  trust 

for  me  or  them,  or  in  my  or  their  name  or  names,  or  in  the  name,  right,  or 
Stead  of  any  of  them,  shall  or  wUI,  can  or  may,  by  any  ways  or  means  what- 
soever, hereafter  have,  claim,  challenge,  or  demand,  any  right,  title,  or  in- 
terest, property,  claim,  and  demand,  of,  in,  to  or  ont  of  the  same,  or  any  of 
them,  or  any  part  thereof,  but  that  I  the  said ,  my  heifs,  and  as- 
signs, snd  every  of  them,  from  all  estate,  right,  title,  interest,  property, 

claim,  and  demand,  of,  in,  to,  or  ont  of  the  ssid or  any  of  them, 

or  any  part  thereof,  are,  is,  and  shall  be,  by  these  presente  forever  exelnded 
and  debarred. 

In  Witness  Whereof,  ate. 

A  Beleaie  between  two  Traden  on  BettUi^  Aooonnti. 
Wliereas  sundry  aeeoants,  carrent  and  otherwise,  and  divers  dealings  In 

trade  have  been  snbfisting  for  a  long  time  past  between of j 

trader,  and of  ,  trader,  which  said  accounts  and  dealings, 

tbe  tttd and  have  balanced  and  adjusted,  whereby  it  ap- 
pears that  nothing  remains  due  from  the  one  to  the  other;  and  whereas, 
therefore,  to  prevent  any  future  disputes  concerning  the  aaid  accounts  and 

dealings,  and  to  confirm  tbe  said  adjustment,  the  said and 

have  mutDally  agreed   to  give   reciprocal  releases  from   each  other.     Now 

know  all  men  by  these  presents,  that  the  said : (one  of  ihe  partiei) 

(for  the  consideration  aboveeaid,  and  to  prevent  all  fntnre  disputes)  for 
himself,  his  executors,  and  sdministraton,  doth  remise,  release,  and  forerver 
quitclaim  unto  the  said (the  other  party)  his  executors  and  admin- 
istrators, all  and  all  manner  of  action  and  actions,  cause  and  canaes  of  ao- 
tion,  auit^  debts,  dues,  mm  and  snms  of  money,  accoonta,  rechoninga,  bonds, 
specialties,  eorenants,*  contracts,  controversies,  agreements,  promisee,  vaii- 
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sneae^  damages,  extents,  exemtdoiu,  elaimi  and  demands  wbatBoever,  both  at 

Jam  and  la  equity,  which  against  the  said his  the  said 

now  liath  or  ever  had,  on  account  of  their  said  mutual  dealings,  or 

for  or  by  reason  of  taj  other,  cause,  matter,  or  tiling  whateoever,  from  the 
beginning  of  the  world  to  the  daj  of  the  date  of  these  presents. 

And  the  said (the  other  party)  (for  the  consideration  aboveeaid, 

and  to  prevent  all  future  disputes)  for  himself,  his  ezeentors,  and  admin- 
istrators, doth  remise,  release  and  forever  quitclaim  onto  the  said 

(tha  firtt  part]/},  his  executors  and  administratars,  all  and  all  manner  «f 
action  and  actions,  cause  and  esusee  of  action,  suits,  debts,  dues.  Bum  and 
sums  of  monej,  accounts,  reckonings,  bond^  speeialtiee,  covenants,  contracts, 
controveraies,  agreements,  promiBcs,  damages,  extents,  executions,  claims, 
and  demands  whatsoever,  both  at  law  and  in  eqqity,  which  against  the  said 

,  his  executors  and  administratora,  the  said  new  hath  or 

ever  had,  on  account  of  their  said  mutual  dealings,  or  for  or  hj  reason  of 
aaj  other  cause,  mattn,  or  tbing  whatsoever,  from  the  beginning  of  the 
world  to  the  day  of  the  date  of  these  presents. 

In  Tttaeas  Wbeieof,  we  have  herennto  set  oar  bands  and  seals,  this 

day  of  ,  In  the  year     ..    — i 

(.SHjmotoreft)     (Seats.) 

In  lYetmo*  of 

cn.y 

Xiitiial  ReleWM. 

Whereas, of ,  and  of  ,  have  heretofore 

had  certain  claims  and  donands,  eaeb  against  the  other,  which  claims  and 
demands  have  been  adjusted  and  settled,  so  that  now  neither  of  said  parties 
has  any  claim  or  dttnsnds  against  the  other. 

Sow  be  It  Known  that,*  in  consideration  of  the  premises,  each  of  said 
parties,  for  himself  and  his  hdrs,  executors  and  administrators,  doth  hereby 
release  and  discharge  the  other  of  said  parties,  his  beire,  executors  and  ad- 
ministratora  from  all  claims,  donands  and  causes  of  action  of  every  kind 
and  nature  whatsoever  both  at  law  and  in   equity  to  the   date  of  these 

In  Witness  Wbeieof,  The  said  parties  have  hereunto  and  to  a  duplicate 

hereof  set  their  hands  and  seals  this day  of ,  19 

(SignatitreM.)     (Seals,) 
XncMted  fo  presniee  of 
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CHAPTEEXT. 
Bona  OF  Run)  ahs  billi  ot  ezchavoe,  dsajts  asd  PHX^mt. 


THa  PUKPOSB  OF,  AND  THE  PABTIES  TO,  SUCH  PAPEB8. 

These  instminents  are  usually  n^otiable.  By  negotiable 
paper  is  meant  evidence  of  debt  whieli  may  be  transferred  by 
indorsement  or  delivery,  so  that  the  transferee  or  holder  may 
sue  the  same  in  bia  own  name,  and  as  if  it  bad  been  made  to  him 
originally;  or,  in  other  word^  it  means  papor,  that  ia,  bills  of 
exchange  or  promissory  notes,  or  drafts,  or  checks,  payable  to 
the  order  of  a  payee,  or  to  bearer. 

The  rules  of  law  on  the  subject  of  negotiable  paper  are  more 
exact  and  technical  than  those  of  any  other  department  of  Mer- 
cantile liaw.  They  reach,  on  many  points,  an  extreme  nicety, 
which  makes  it  difficult  to  express  them  intelligibly  to  persons 
who  do  not  already  possess  some  familiarity  with  the  subject. 
All  difficulty  of  this  kind  could  have  been  easily  avoided  by  me 
by  omitting  any  notice  of  these  nice  points.  But  it  was  thought 
better  to  mention  them,  one  and  all,  for  these  are  the  things  an 
intelligent  man  of  business  should  know;  and  although  the  rules 
stated,  especially  those  in  reference  to  presentment,  demand, 
notice,  and  some  other  subjects,  may  seem  to  be  intricate  and 
difficult,  they  require,  it  is  believed,  only  careful  consideration 
to  be  fully  understood. 

While  the  general  principles  of  the  law  relating  to  negotiable 
instruments  have  been  the  same  in  all  parts  of  the  country,  there 
have  been  minor  differences  in  the  laws  of  the  several  States.  In 
order  to  make  the  law  uniform  throughout  the  country,  an  act 
prepared  under  the  auspices  of  the  American  Bar  Association, 
and  known  as  the  "Uniform  Negotiable  Instrument  Law,"  has 
been  recently  adopted  and  is  in  force  in  nearly  all  the  States. 

Where  and  when  bills  of  exchange  were  invented  ia  not  certain- 
ly known.  They  were  not  used  by  any  ancient  nations,  but  have 
been  employed  and  recognized  by  most  commercial  nations  for 
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some  centuries.  A  still  more  recent  invention  is  the  promissoiy 
negotiable  note,  which,  in  this  country,  for  inland  and  domestic 
purposes,  has  taken  the  place  of  the  bill  of  exchange  very  gen- 
erally. Besides  these  two,  bills  of  lading,  and  some  other  docu- 
ments, have  a  kind  of  negotiability,  but  it  is  quite  imperfect.  The 
utility  of  bills  and  notes  in  commerce,  arises  from  the  fact  that 
they  represent  money,  which  is  the  representative  of  the  market 
value  of  ever^-thing ;  and  many  of  the  peculiar  rules  respecting 
negotiable  paper  are  derived  from  this  representation,  end  in- 
tended to  make  it  adequate  and  effectual. 

A  negotiable  bill  of  exchange  is  a  written  order  whereby  A 
orders  B  to  pay  to  C  or  his  order,  or  io  bearer,  a  aum  of  raaass 
absolutely  and  at  a  certain  time. 

era.) 
Common  Form  of  ■  Bill  of  Exchange. 

t New  York,  Janiwiy ,  19 

tlays  (or  mootha)  after  sigbt,  (or  At  ug^t,)  pay  to  the  order  of 

C.   ilollara.     Valne   received,  aad   charge  the  aame  .to   accouDt  of 

(Signed)  A. 
To  B. 

A  is  the  Drawer,  B  the  Drawee,  and  C  the  Payee.  If  the  bill 
is  presented  to  B,  and  he  agrees  to  obey  the  order,  he  "acccpta" 
the  bill,  and  this  he  does  in  a  mercantile  way  by  writii^  the  word 
"Accepted"  across  the  face  of  the  bill,  and  also  writing  his  name 
below  this  word ;  then  the  Drawee  becomes  the  Acceptor.  If  C, 
the  payee,  chooses  to  transfer  the  paper  and  all  his  rights  under 
it  to  some  other  person,  he  may  do  this  by  writing  his  name  on 
(usually  across)  the  back;  this  is  called  indorsement,  and  C  then 
becomes  an  Indorser.  The  person  to  whom  C  thus  transfers  the 
bill  is  an  Indorsee.  The  Indorsee  may  again  transfer  the  bill  by 
writing  his  name  below  that  of  the  former  Indorser,  and  the  In- 
dorsee then  becomes  the  second  Indorser;  and  this  process  may 
go  on  indefinitely.  If  the  added  names  cover  all  the  back  of  the 
note,  a  piece  may  be  wafered  on  to  receive  more.  In  Prance,  this 
added  piece  is  called  "allonge,"  and  this  word  is  used  in  some 
law  books,  but  not  by  our  mercbants. 

Promissory  notes  of  hand  are  written  in  many  ways,  which, 
however,  differ  only  in  the  different  words  in  which  they  express 
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the  same  thiog.    We  wUl  first  give  the  full  Form  of  a  teehnicaUy 
accurate  note,  and  afterwards  of  the  more  usual  forms : 


For  value  TMeived,  I  promiae  Jobn  Smith  to  pttj  to  him  or  to  hia  order, 
one  thonsand  doDars  in  three  months  from  this  d^,  with  iotcreet  from  data. 
HiNKT  Simmons. 

But  promissory  notes  are  seldom,  if  ever,  written  in  this  way 
in  practice.  They  are  shortened  and  simplified  in  a  great  va- 
riety of  ways,  mercantile  usages  having  given  a  meaning  to  ex- 
pressions which  the  law  accepts  and  enforces.  Some  of  the  more 
common  forms  in  use  are  aa  follows : 

(1,000  B^ioo'  New  York,  Jannary  S,  1900. 

Three  months  after  date,  I  promise  to  pay  to  the  order  of  John  Smith, 
one  thoQsatid  "^ioo  dollars,  at  the  North  Bivei'  Bank,  value  reedTed. 

UlNBT  SWIIOHS. 

If  it  is  intended  that  more  than  one  person  shall  he  liable  on 
tbe  note,  the  following  is  a  customary  form : 

(1,000  09ioo-  New  Yobk,  Jantiary  5,  1900. 

Talne  raedved,  we  joiDt^  and  severally  promise  to  paj  to  Bobinaon, 
Wellman  ft  Co.,  or  order,  one  thoosand  >9ioo  dollars  in  three  months  from 
date. 

"With  interest"  m^  be  added  if  that  is  agreed  upon,  other- 
wise it  bears  no  interest  until  after  it  is  due.  So  it  may  be  "  on 
demand,"  in  which  ease  it  bears  no  interest  until  after  demand  ts 
made;  "after  date  "or"  f^om  date,"  should  be  written,  although 
the  law  would  supply  these  words. 

If  the  note  be  signed  by  more  than  one  person,  all  the  signers, 
whether  the  note  says  "I  promise"  or  "We  promise,"  are  liable 
jointly;  but  in  the  latter  case  only  jointly,  and  not  jointly  and 
severally  unless  the  note  says  so. 

Where  the  promise  is  joint,  suit  must  be  brought  against  all  the 
promisors  tc^ether ;  where  it  is  joint  and  several  the  holder  may 
elect  whether  to  sue  all  jointly  or  to  confirm  his  claim  to  one  or 
more  of  the  individual  promisors.  In  the  latter  ease  he  may  re- 
cover the  whole  amount  of  the  note  From  one  promisor,  leaving 
the  latter  such  remedies  for  contribution  as  he  may  have  against 
the  others. 
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Qenerally  speaking,  notes  are  not  made  payable  at  any  par- 
ticular place.  But  they  may  be  made  payable  at  any  bank,  or 
the  promisor's  own  house  or  office,  or  wherever  else  he  chooses. 
The  effect  of  making  a  note  payable  at  a  certain  place  is  this : 
In  this  country  neither  a  promissory  note  nor  a  bill  of  exchange, 
drawn  payable  at  a  certain  place,  nor  a  bill  accepted  payable  at 
a  certain  place,  need  be  presented  at  that  place  in  order  to  su^ 
tain  an  action  against  the  maker  of  s  note  or  the  acceptor  of 
the  bill;  but  he  may  show,  by  way  of  defence,  that  he  was  ready 
at  that  place  with  funds  to  pay  the  note  or  bill,  and  then  be  will  < 
escape  all  damages  and  interest.  And  if  he  can  show  a  positive 
loss  from  the  want  of  such  presentment, — as,  for  instance,  by 
the  subsequent  failure  of  a  bank  where  he  had  placed  funds  to 
meet  the  note  or  bill, — he  will  be  discharged  from  his  liability 
on  the  paper  to  the  amount  of  the  loss.  But  the  drawees  of  the 
bill  and  the  indorsers  of  the  bill  or  note  are  discharged  by  a 
neglect  to  demand  payment  at  such  specified  place. 

In  some  States,  Indiana  for  example,  it  is  customary  to  add 
"without  relief  from  valuation  and  appraisement  laws";  and 
also,  "if  the  note  is  not  paid  at  maturity  five  per  cent,  shall  be 
added  and  collected  as  attorney's  fees." 

If  the  note  be  secured  by  mortgage,  coupon  notes  are  sometimes 
attached,  each  of  which  is  for  six  months'  interest.  We  give 
below  a  Form  for  such  additions  to  a  note  of  hand,  given  in  Chi- 
cago to  a  I^tder  in  Boston : 

(2,000.  Cmo&flo,  Illinois,  Uay  Stb,  1900. 

■  Three  (S)  jeara  after  date,  for  value  ree«iveil,  I  pramiae  to  pa;  to  1 

or  order,  the  principal  man  of  Two  Thousand  DollarB,  with  interest  thereoD  at 
the  rate  of  8ii  (6)  per  cent,  per  annum,  payable  semi-annually,  on  the  fith 
daje  of  NoFember  and  Haj,  in  each  and  ererj  Tear  mitU  eiud  p'rinelpal  nun 

is  fnllj  paid,  both  principal  and  interest  payable  at  the  office  of ,  in     ■ 

Boston,  MaMacbDwttB. 

The  HYeral  instahuenta  of  interest  aforesaid  for  said  period  of  Three  (3) 
years  are  further  evidenced  by  Six  (6)  interest  notes  of  even  date  herewith. 

And  I  agree  that  If  default  be  made  on  the  payment  of  any  one  of  the 
interest  instalments  at  the  time  and  place  the  same  become  due  as  above, 
and  if  eaid  default  shall  continue  for  twenty  daya  thereafter,  then  if  the 
legal  holder  or  holders  of  the  principal  note  ahall  so  elect,  at  any  time  after 
said  twenty  days,  the  principal  sum  of  Two  Thousand  Dollars  shall  at 
once  and  without  notice  of  such  election  made,  become  due  and  payable. 
This  note  is  secured  by  Trust  Deed. 
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Coupon  Kote. 

Chioaoo,  Ilunois,  Hay  8tb,  1900. 

Due  to or  order,  Siit;  Dollars  on  the  8th  day  of  November,  A.  D. 

1900,  without  grace,  at  tbe  office  of  ,  Boatoii,  MaBsachnaetta,  with 

interest  at  the  rate  of  six  per  cent,  per  annum  after  maturity,  tMing  for  an 
iiutalment  of  mterettt  due  oa  that  day  upon  my  principal  proiniasory  note 

of  oven  date  herewith,  payable  to  or  order,  three  (3)  years  after 

ito  date,  for  the  sum  ef  Two  ThoDsand   (2,000)   Dollars  secured  by  tniit 

(Five  ether  HnMar  coupon  note*  for  inferMt  are  added.) 

Notes  of  this  kind  are  often  accompanied  by  a  power  of  attor- 
ney to  confess  ju^ment,  in  tbe  form  shown  in  Section  IX  of  this 
Chapter. 

It  is  quite  important  to  have  a  clear  idea  of  the  difference  be- 
tween the  parties  to  a  note,  and  the  parties  to  a  bill  of  exchange. 
If  A  makes  a  note  to  B,  then  A  promises  to  pay,  and  is  the  prom- 
isor, and  B  is  tbe  promisee,  or  payee.  But  if  it  be  payable  to  B 
or  order,  B  may  write  his  name  across  the  back,  that  is,  may  in- 
dorse it,  and  is  an  indorser.  And  if  he  directs,  over  bis  signature 
on  the  back,  that  the  note  be  paid  to  any  person  in  particnlar, 
such  payee  is  now  an  indorsee.  But  when  a  bill  is  drawn,  no- 
body promises,  in  words,  to  pay  it.  A  orders  B  to  pay  to  C  If 
B,  when  requested,  aays  he  will  not  do  as  ordered,  the  law  sup- 
poses A,  the  drawer,  to  have  promised  that  he  would  pay  if  B  did 
not.  If  B  "accepts,"  the  law  now  supposes  that  B  promisea  C 
to  pay  the  bill  to  him.  Now  B,  being  the  acceptor,  is  held  by 
the  law  just  as  a  maker  of  a  note  is,  because  he  is  supposed  to 
have  promised  in  the  same  way.  A,  the  drawer,  is  held  jo^t  as 
the  first  indorser  of  a  note  is  held,  because  he  is  supposed  to  hava 
promised  to  pay  if  B  did  not.  If  the  bill  wag  negotiable,  that  is, 
payable  to  C,  or  his  order,  then  G  may  indorse  the  bill,  and  al- 
thou^  his  name  is  the  only  one  on  the  back  of  the  bill,  he  is 
treated  in  law  only  as  second  indorser,  because  the  drawer  is 
bound  in  the  same  way  as  a  first  indorser.  And  if  D  then  pnta 
his  name  below  C's  he  is  treated  as  third  indorser,  and  so  on. 
For  the  rights,  obligations,  and  duties  of  all  these  parties,  see  the 
Hubseqnent  sections. 

We  repeat,  that  a  negotiable  promissory  note  is  a  written 
promise  to  pay  to  a  certain  person  or  bis  order,  or  to  bearer,  at 
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a  certain  time,  a  certain  sum  of  money ;  and  be  who  signs  this  is 
called  the  Maker  or  the  Promisor ;  the  other  party  is  the  Prom- 
isee or  Payee.  The  payee  of  soch  a  note  has  the  same  power  of 
indorsement  as  the  payee  of  a  bill  of  exchange.  If  the  note  be  not 
payable  "to  order,"  nor  to  "bearer,"  it  is  then  not  negotiable; 
these  words  "or  order"  or  "to  bearer"  being  the  words  which 
make  it  negotiable.  The  maker  of  a  negotiable  note  holds,  as 
has  been  said,  the  same  position  as  the  acceptor  of  a  bill,  the 
drawer  the  same  as  the  first  indorser  of  a  note ;  that  is,  a  party 
holding  a  note  and  seeking  payment  of  it  looks  first  to  the  maker, 
and  then  to  the  indorser ;  one  holding  a  bill  looks  first  to  the 
drawee  or  acceptor,  and,  on  his  failure,  to  the  drawer. 

Neither  indorsement,  nor  acceptance,  nor  making,  is  complete 
until  deliTi,ry  and  reception  of  the  bill  or  note,  or  acceptance ; 
and  a  defendant  may  show  that  there  was  no  legal  delivery  of 
the  paper. 

The  law  of  negotiable  paper  first  defines  a  bill  or  note,  and 
'  determines  what  instruments  come  under  these  names,  and  then 
describes  and  ascertains  ibo  duties  and  obligations  of  all  the 
parties  we  have  named  above.    We  shall  follow  this  order. 


WHAT  18  SSSENTIAL  TO  A  NSOOTIABLB  NOTE  OR  BILL. 

A  WBiTTEN  order  or  promise  may  be  perfectly  valid  as  a 
written  contract  or  promise,  but,  althongh  made  ' '  to  order, ' '  will 
not  be  negotiable,  unless  certain  requisites  of  the  law-merchant 
are  complied  with. 

The  difference  between  a  note  that  is  negotiable  and  one  that 
is  not,  is  very  important  in  many  respects.  One  of  these  is  as 
to  the  operation  of  the  trustee  process,  or  foreign  attachment, 
or  garnishee  process,  as  it  is  sometimes  called.  If  A  owes  B  a 
hundred  dollars,  C,  a  creditor  of  B,  may  trustee  A,  and  A  must 
then  pay  to  C  what  he  owes  to  B.  And  this  is  so,  even  if  A  have 
given  his  note  to  B  for  the  hundred  dollars,  if  the  note  be  not 
negotiable,  that  is,  not  to  B  or  order,  unless  A  has  actual  notice 
that  the  note  has  been  assigned  for  value  to  a  third  person.  But 
if  the  note  be  negotiable  and  not  overdue,  A  cannot  be  trusteed. 
The  reason  is,  that  if  he  is  obliged  to  pay  the  mon^  to  C,  and  B 
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should  indorse  the  note  to  D  for  value,  and  I>  take  it  honestly,  A 
must  pay  the  note  to  B,  and  bo  would  have  to  pay  it  twice.  But 
if  the  note  is  not  negotiable,  B  cannot  indorse  it,  and  A  is  safe 
in  paying  the  money  over. 

Another  very  important  difference  is  that  defenses,  such  as 
want  or  failure  of  consideration,  which  conld  have  been  made 
against  the  original  payee,  are  not  open  as  against  the  bona 
fide  indorsee  of  a  negotiable  note  who  has  taken  it  before  it  is 
overdue. 

1.  Thb  Pbouise  Must  Be  Absolute  and  Depinitb. — The 
promise  of  the  noto  and  the  order  of  the  bill  must  be  absolute. 
Words  expressive  of  intention  only  do  not  make  a  promissory 
not«,  and  a  mere  request  without  an  order  does  not  make  a  bill 
of  exchange.  But  no  one  word,  and  no  set  of  words,  are  abso- 
lutely necessary ;  for  if  from  all  the  language  the  distinct  prom- 
ise or  positive  order  can  be  inferred,  that  is  sufficient. 

The  time  of  payment  is  usually  written  in  a  bill  or  note;  if 
not,  it  is  payable  on  demand.  The  time  of  payment  must  not- 
depend  on  a  contingency.  In  fact,  any  contingent^  apparent  on 
the  face  of  the  instrument  prevents  it  from  being  a  negotiable 
note ;  and  the  happening  of  the  contingency  does  not  cure  it. 
And  the  payment  promised  or  ordered  must  be  of  a  definite  sum 
of  money. 

A  negotiable  bill  of  exchange  or  promissory  note  must  be  pay- 
able in  money  only,  and  not  in  goods  or  merchandise,  or  prop- 
erty of  any  kind,  or  by  the  performance  of  any  act.  If  payable 
in  "current  funds,"  or  good  " bank-notes, "  or  "cnrrent  bank- 
notes," this  should  not  be  sufficient  on  general  principles;  some 
courts,  however,  construe  this  as  meaning  notes  convertible  on 
demand  into  money,  and  therefore  as  the  same  thing  as  money, 
and  call  the  note  negotiable. 

A  bill  or  note  may  be  written  upon  any  paper  or  proper  sub- 
stitute for  it,  in  any  language,  in  ink  or  pencil,  A  name  may  bo 
signed  or  indorsed  by  a  mark;  and,  though  usually  written  at 
the  bottom,  it  may  be  sufficient  if  written  in  the  body  of  the  note ; 
as,  "  I,  A  B,  promise, "  &c. ;  unless  it  can  be  shown  that  the  note 
was  incomplete,  and  was  intended  to  be  finished  by  signature. 
If  not  dated,  it  will  be  considered  as  dated  when  it  was  made; 
but  a  written  date  is  prima  facie  evidence  (this  means  evidence 
which  may  be  overcome  by  opposite  and  better  evidence,  but  until 
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SO  overcome  is  euEBeient}  of  the  time  of  making.  The  amount  ia 
usually  written  in  figures  at  the  corner  or  bottom.  If  the  sura 
is  written  at  len^  in  the  body,  and  also  in  figures  at  the  comer, 
the  written  words  control  the  figures,  and  evidence  is  not  admis- 
sible to  show  that  the  figures  were  right  and  the  words  inaceurate. 
Bat  in  an  American  case,  a  promissory  note,  expressed  to  be  for 
"thee  hundred  dollara,"  and  figures  in  the  margin,  $300,  waa 
held  to  be  a  good  note  for  three  hundred  dollars,  if  the  maker 
when  he  signed  it  intended  "three"  when  he  wrote  "thee";  and 
whether  such  was  his  intention  was  a  question  for  the  jury.  And 
the  omission  of  such  a  word  as  "dollars,"  or  "pounds,"  or  "ster- 
ling, ' '  may  be  supplied,  if  the  meaning  of  the  instrument  ia  quite 
clear. 

It  has  been  just  said  that  any  contingency  apparent  on  the 
face  of  the  instrument  prevents  it  from  being  a  negotiable  note. 
Hence  it  is  not  safe  to  write  in  the  body  of  the  note,  or  in  con- 
nection with  the  promise,  any  condition  or  contingency.  But, 
if  what  is  so  written  in  no  way  affects  the  promise  itself,  the 
note  may  still  be  n^otiable. 

Thus,  in  some  parts  of  this  country,  persons  who  sell  a  machine, 
or  other  thing,  on  a  credit,  sometimes  take  a  promissory  note 
payable  to  the  seller  or  order,  and  containing  an  additional  clause, 
providing  that,  until  the  note  is  paid,  the  property  in  the  thing 
sold  (or  the  ownership  of  it)  shall  be  and  remain  in  the  seller. 
Such  notes  are  often  made  in  ihe  following  form : 

<T6.) 

Form  of  a  Note  given  for  a  Chattel  sold,  with  a  Condition  preterr- 
ing  the  Ownership  of  ^e  Seller. 

t . —  (Place  and  iate)  19 

On  the day  of ,  19 — ,  I o£ ,  Conn^  of 

,  and  State  of ,  promise  to  pay ,  or  order 

ilollara  at  tbp  First  National  Bank  in ,  with  intereat  at per 

cent  per  annum  until  paid.    And  it  is  fnrthar  agreed  that  the  title  to  the 

(reaper)   for  which  this  note  Is  given  ahM  remHin  in  said  (the 

eellor)  nntil  this  note  is  fully  paid. 

Valve  received 
(WOiuet.)  (SigwLlvre.) 

On  the  back  of  this  note  is  sometimes  the  following  statement : 
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Stotement  made  for  the  Purpoie  of  obtatning  Credit. 

I  own Acrea  of  land  in  mjr  own  name  in  the  Town  of  . 

Conntj  of ,  and  Btate  of ,  which  is  worth  at  a  fair  valuation, 

• 

It  ia  not  incumbered  by  mortgage  or   otherwiBe,  azcept  the  amotmt  of 

« ,  and  the  title  is  perfect  in  me  in  all  reapeeti.     T  have  atoek  and 

peraooal  propertj'  to  the  amonnt  of  $ over  and  above  my  debts  and 

liabilitieB. 

The  above  property  being  worth  over  and  above  mj  debti,  liabilities,  and 
eionptions  at  leaat  Pivi  tihks  the  amount  of  the  within  note. 

The  question  lias  arisen  whether  such  a  note  is  negotiable. 
Suppose  the  seller  of  the  chattel,  who  is  payee  of  the  note,  sells 
the  note  and  indorses  it  for  value  to  an  innocent  indorsee ;  then 
the  buyer  finds  that  be  was  cheated,  and  puts  in  this  defence  of 
fraud  when  he  is  sued  on  the  note  by  the  indorser.  He  can  make 
this  defence  if  this  note  be  not  negotiable;  but  he  cannot  make  it 
if  it  be  negotiable.  I  should  say  it  was  negotiable;  and  that  tho 
only  effect  of  the  condition  or  provision  annexed  to  the  promise, 
was,  that  it  operated  much  as  a  mortgage  of  the  thing,  by  the 
buyer,  back  to  the  seller,  to  seciire  the  |*ayment.  In  some  States 
such  a  note  must  be  recorded  like  a  chattel  mortgage. 

2.  The  Patee  Must  Be  Bbsiqnated. — The  payee  ^ould  be 
distinctly  named,  unless  the  bill  or  note  be  made  payable  to 
bearer.  If  it  can  be  gathered  from  the  instrument,  by  a  reason- 
able or  necessary  construction,  who  is  the  payee,  that  is  enough. 
The  note  may  be  made  payable  to  the  promisor  or  his  order; 
that  is,  a  man  may  say,  I  promise  to  pay  to  my  own  order ;  and 
such  note  is  nothing  until  the  promisor  not  only  signs  it,  bnt 
indorses  it. 

A  note  indorsed  in  blank  is  always  transferable  by  delivery, 
just  as  if  it  were  made  payable  to  bearer ;  because  any  holder 
may  write  over  the  indorsement  an  order  to  pay  to  himself.  In- 
dorsements are  either  indorsements  in  blank,  by  which  is  meant 
the  name  of  the  indorser  and  nothing  more,  or  indorsement  in 
full,  which  are  so  calied  when  over  the  name  of  the  indorser  is 
written,  "pay  to  A  B."  {By  A  B  we  mean  the  name  of  the 
person  to  whom  the  note  or  bill  is  indorsed.)  These  two  kinds  of 
indorsements  are  fully  explained  subsequently  in  section  VI  of 
this  chapter.  A  note  to  the  order  of  the  promisor  himself,  and 
indors^  by  him  in  blank,  is  therefore  much  the  same  thii^  as  a 
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note  to  bearer.  But  it  is  quite  6010111(0117  used  in  our  mercantile 
cities,  because  the  holder  can  always  pass  it  away  without  indors- 
ing if  he  chooses,  or  can  put  his  name  on  it  as  second  indorser  if 
he  likes  to.  If  the  indorsee  be  named,  and  the  note  get  into  the 
possession  of  the  wrong  person  of  the  same  name,  this  person 
neither  has  nor  can  give  a  title  to  it.  If  the  name  be  spelt  wrong, 
evidence  of  intenticoi  is  receivable.  If  a  father  and  son  have  the 
same  name,  and  either  of  them  has  possession  of  the  note  and  in- 
dorses it,  this  would  be  evidenee  of  fais  rightful  ownership. 

If  neither  payable  to  bearer,  nor  to  the  maker's  or  drawer's 
order,  nor  to  any  other  person,  it  would  be  an  incomplete  and 
invalid  LDstrumeut. 

A  note  to  a  Petitions  payee,  with  the  same  name  indorsed  by 
the  maker,  would  undoubtedly  be  held  to  be  the  maker's  own 
note,  either  payable  to  bearer,  or  to  himself  or  order,  by  another 
name,  and  so  indorsed.  If  a  blank  be  left  in  a  bill  lor  the  p^ee's 
name,  a  bona  fide  holder  may  fill  it  with  his  own,  the  issuing 
of  the  bill  in  blank  being  an  authority  to  a  bona  fide  holder  to 
insert  the  name.  And  if  the  name  of  the  payee  be  not  the  name 
of  a  person,  as  if  it  be  the  same  of  a  ship,  the  instrument  is  pay- 
able to  bearer.  A  note  payable  to  diflFerent  persons  in  the  alter- 
native, that  is,  to  one  or  the  other  of  them,  is  not  a  good  promis- 
sory note.  A  bill  or  note ' '  to  the  order  of ' '  any  person  is  the  same 
.  as  if  to  him  "or  his  order,"  and  rfay  be  sued  by  him  without  in- 
dorsement. 

3.  Of  AuBiauODB  and  Ibbequlab  Instbdmewts, — The  law  in 
relation  to  protest  and  damages  makes  it  sometimes  important  to 
distinguish  between  a  promissory  note  and  a  bill  of  exchange, 
because,  by  law,  a  foreign  bill  of  exchange,  if  unpaid,  should  be 
protested,  but  not  a  promissory  note;  but  it  is  a  common  prac- 
tice to  protest  promissory  notes  when  they  are  not  paid.  The 
rule  in  general  is,  that,  if  an  instrument  be  so  ambiguous  in  its 
terms  that  it  cannot  be  certainly  pronounced  one  of  these  to 
the  exclusion  of  the  other,  the  holder  may  elect  and  treat  it  as 
either.  As  if  written,  "Value  received,  in  three  months  from 
date,  pay  the  order  of  H.  L.  $500,  (S^ed)  A.  B.;"  and  an 
address  or  memorandum  at  the  bottom,  "At  Messrs.  E.  F.  Ss  Co." 

4.  Op  Bane-Notes. — ^Bank-notes  or  bank-bills  are  promissory 
notes  of  a  bank,  payable  to  bearer;  and,  like  all  notes  to  bearer, 
the  property  in  them  passes  by  delivery.    They  are  intended  to 
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be  used  as  money ;  and,  while  a  finder,  or  one  wlio  ateab  them, 
has  no  title  himself  against  the  owner,  still,  if  he  passes  them 
sway  to  a  bona  fide  holder,  that  Is,  a  holder  for  value  without 
notice  or  knowledge,  aueh  owner  holds  them  against  the  original 
owner.  And  if  the  bank  pays  them  in  good  faith  on  regular  pre- 
sentment, the  owner  has  no  claim.  They  pass  by  a  will  be- 
queathing money.  They  are  a  good  tender,  unless  objected  to  at 
the  time  because  not  money.  Forged  bills,  given  in  payment,  are 
a  mere  nullity.  Bills  of  a  bank  which  has  failed,  but  of  which 
the  failure  is  unknown  to  both  parties,  are  now,  generally,  put 
on  the  footing  of  foiled  or  void  bills.  But  if  the  receiver  of 
them,  by  holding  them,  and  by  a  delay  of  returning  or  giving 
them  up,  injures  the  payer  and  impairs  hia  opportunity  or  means 
of  indemnity,  the  receiver  must  then  lose  them. 

5.  Op  Checks  on  Banks. — A  check  on  a  bank  is  undoubtedly 
a  bill  of  exchange ;  but  usage  and  the  nature  of  the  case  have 
introduced  some  important  qualifications  of  the  general  law  of 
bills  in  its  application  to  cheeks.  A  check  requires  no  acceptance, 
because  a  bank,  after  a  customary  or  reasonable  time  has  elapsed 
since  deposit,  and  while  still  in  possession  of  funds,  is  bound  to 
p^  the  checks  of  the  depositors.  The  drawer  of  a  check  is  not 
a  surety,  as  is  the  drawer  of  a  bill,  but  a  principal  debtor,  like  the 
maker  of  a  note.  Nor  can  the  drawer  of  a  check  complain  of  any 
delay  whatever  in  the  presentment;  for  it  is  an  absolute  ap- 
propriation, as  between  the  drawer  and  the  holder,  to  the  holder, 
of  so  much  money  in  the  banker's  hands ;  there  it  may  lie  at  the 
holder's  pleasure.  But  delay  is  at  the  holder's  risk;  for  if  the 
bank  fails  after  he  could  have  got  his  money  on  the  check,  the  loss 
is  his.  If  the  bank  before  he  presents  his  check  pay  out  all  the 
money  of  the  drawer  on  oliier  checks,  he  may  th^  look  to  the 
drawer. 

If  one  who  holds  a  check  as  payee,  or  otherwise,  transfers  it  to 
another,  he  has  a  right  to  insist  that  the  check  shall  be  presented 
in  the  course  of  the  banking  hours  of  that  day,  or  at  farthest 
the  next;  that  is,  he  is  not  responsible  for  the  failure  of  the 
bank  to  pay,  unless  it  is  so  presented,  provided  it  would  then 
have  been  paid.  And  if  the  party  receiving  the  check  live  else- 
where  than  where  the  bank  is,  it  seems  that  he  should  send  it  for 
collection  the  next  day;  and  if  to  an  agent,  the  agent  should 
present  it,  at  latest,  in  the  course  of  the  day  after  he  received  it. 
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If  tiie  check  be  drawn  when  the  drawer  neither  has  funds  in  the 
bank,  nor  has  made  any  arrangement  by  which  he  has  a  right  to 
draw  the  check,  the  drawing  it  is  a  frand,  and  the  holder  may 
bring  his  action  at  once  against  the  drawer,  without  presentment 
or  notice. 

Cheeks  are  seldom  accepted.  But  they  are  often  "certified" 
or  marked  by  the  bank  as  good,  and  this  binds  the  bank  as  an 
acceptor. 

Checks  are  often  payable  to  bearer,  but  more  frequently  are 
drawn  payable  to  a  payee  or  his  order;  for  this  guards  against 
loss  or  theft,  because  the  check  will  not  be  paid  unless  the  payee 
writes  his  name  on  it ;  and  it  gives  to  the  drawer,  when  the  check 
is  paid  and  returned  by  the  bank  to  him,  what  is  the  same  as  the 
receipt  of  the  payee.  Generally,  a  check  is  not  payment  until 
it  is  cashed ;  then  it  is  payment  if  the  money  was  pajd  to  the 
creditor,  or  the  check  had  passed  through  his  hands.  A  bank 
cannot  maintain  a  claim  for  money  lent  and  advanced,  merely 
by  showing  the  defendant's  check  paid  by  it,  because  the  general 
presumption  is,  that  the  bank  paid  the  check  because  it  was 
drawn  by  a  depositor  against  funds. 

While  the  death  of  a  drawer  countermands  his  check,  if  the 
bank  pay  it  before  notice  of  the  death  reaches  it,  it  is  dis- 
charged. This  would  seem  to  be  almost  a  necessary  inference 
from  the  general  purpose  of  banks  of  deposit,  and  the  use  which 
merchants  make  of  them.  In  Massachusetts  it  is  provided  by 
statute  that  a  bank  may  pay  a  depositor's  cheek  or  demand  draft 
on  presentation  within  ten  days  after  its  date,  notwithstanding 
his  death. 

If  a  bank  pay  a  foiled  check,  it  is  so  far  its  own  loss,  that  the 
bank  cannot  change  the  money  to  the  depositor  whose  name  was 
forged.  Bat  the  bonk  could  recover  the  money  back  from  one 
who  presented  a  forged  cheek,  and  was  paid,  provided  the  payee, 
if  innocent,  lost  no  opportunity  of  indemnity  in  the  ^meantime, 
and  could  be  put  in  as  good  a  position  as  if  the  bank  had  refused 
to  pay  it.  But  if  somebody  must  lose,  the  bank  should,  because  it 
is  the  duty  of  the  bank  to  know  the  writing  of  its  own  depositors. 
If  it  pay  a  check  of  which  the  amount  has  been  falsely  and 
fraudulently  increased,  it  can  chai^  the  drawer  only  with  the 
original  amount.  But  if  the  drawer  himself  causes  or  facilitates 
the  forgery,  as  by  so  carelessly  writing  it,  or  leaving  it  in  such 
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hands,  that  the  tar^ery  or  aU«Tati(Hi  is  eas^,  so  that  it  may  be 
called  his  fault,  and  the  bank  is  innocent,  then  the  loss  falls  on 
ibe  drawer.  If  many  persons,  not  partners,  join  in  a  deposit, 
they  must  join  in  a  check ;  but  if  one  or  more  abscond,  a  court 
of  equity  will  permit  the  remainder  to  draw  the  money, 

6.  Op  Accommodation  Pafbb. — An  accommodation  bill  or  note 
is  one  for  which  the  acceptor  or  maker  has  received  no  consider- 
ation, but  has  lent  bis  name  and  credit  to  accommodate  the  draw- 
er, pi^ee,  or  holder.  Of  coarse  he  is  bound  to  all  other  parties, 
precisely  as  if  there  were  a  good  consideration ;  for,  otherwise,  it 
would  not  be  an  effectual  loan  of  credit.  But  he  is  not  bound 
to  the  party  whom  he  thus  accommodates ;  on  the  contrary,  that 
party  is  bound  to  take  up  the  paper,  or  to  provide  the  accommo- 
dation acceptor,  or  maker,  or  indorser,  with  fonds  for  doing  it, 
or  to  indemnify  him  for  takii^  it  up.  And  if,  before  the  bill  or 
note  is  due,  the  party  accommodated  provides  the  party  lending 
his  credit  with  the  necessary  funds,  he  cannot  recall  them ;  and 
if  he  becomes  bankrupt,  they  remain  the  property  of  the  accom- 
modation acceptor,  or  maker,  who,  if  sued  on  the  hill  or  note, 
can  chai^  the  party  accommodated  with  the  expense  of  defend- 
ing the  suit,  even  if  the  defense  were  unsuccessful,  if  he  had 
any  reasonable  ground  of  defense,  because  the  defense  was  for 
the  benefit  of  the  party  accommodated;  inasmuch  as  he  must 
rep^  the  accommodation  party  if  he  pays  the  bill  or  note. 

7.  Of  Foreign  and  Inland  Bills. — Bills  of  exchange  may  be 
foreign  bills,  or  inland  bills.  Foreign  bills  are  those  which  are 
drawn  or  payable  in  a  foreign  country ;  and  for  this  purpose, 
each  of  our  States  is  foreign  to  the  others.  Inland  bills  are 
drawn  and  payable  at  home.  Every  bill  is,  on  its  face,  an  inland 
bill,  unless  it  purports  to  be  a  foreign  bill.  If  foreign  on  its  face, 
evidence  is  admissible  to  show  that  it  was  drawn  at  home.  If  a 
bill  be  drawn  and  accepted  here,  but  afterwards  actually  signed 
by  the  drawer  abroad,  it  is  a  foreign  bill.  If  a  foreign  bill  be  not 
accepted,  or  be  not  paid  at  maturity,  it  should  at  once  be  pro- 
tested by  a  notary  public.  Inland  bills  are  generally,  and  prom- 
issory notes  frequently,  protested ;  but  this  is  not  generally  re- 
quired by  the  law.  The  holder  of  a  foreign  bill,  after  protest  for 
non-payment,  or  for  non-acceptance,  may  sue  the  drawer  and  in- 
dorser, and  recover  the  face  of  the  bill,  and,  in  addition  thereto, 
his  damages,  which  damages  on  protest  are  generally  adjusted  in 
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this  connliy  by  Tarions  statutes, — which,  give  greater  damages  ad 
the  distance  is  greater;  and  an  established  usage  would  supply 
the  place  of  statutes  if  they  were  wanting. 

8.  Of  the  Law  op  Place. — The  different  States  of  the  Union 
are,  as  to  questions  arising  under  Mercantile  Ijaw,  foreign  coun- 
tries  as  to  each  other.  Important  questions  sometimes  arise  in 
the  case  of  foreign  bills  (as  well  as  in  some  other  casra),  depend- 
ent upon  what  is  called  the  Law  of  Place,  the  Latin  phrase  for 
which,  Lex  Loci,  is  often  used.  In  general,  every  contract  is  to 
be  governed  by  the  law  of  the  place  where  it  is  made.  Thus,  if  a 
bill  is  drawn  in  France,  and  there  indorsed  in  a  way  which  is 
sufficient  here,  but  insufficient  there,  the  indorsement  would  here 
be  held  void.  But  if  a  contract  entered  into  in  one  place  is  to  be 
performed  in  another,  as  in  the  case  of  a  note  dated,  of  a  bill 
drawn,  in  one  State,  but  payable  in  another,  the  prevailing  rule 
is,  that  the  law  of  the  place  where  the  note  ia  payable  construes 
and  governs  the  ctKitract.  Therefore,  if  a  bill  be  drawn  in  Eng> 
land,  payable  in  France,  the  protest  and  notice  of  dishonor 
mnet  be  r^ulated  by  the  law  of  France.  But  one  who  makes 
such  a  note  may  elect,  for  many  purposes,  which  law  shall  govern 
it.  Thus,  if  he  makes  it  in  New  York,  and  it  ia  payable  in  Boston, 
he  may  promise  to  pay  the  legal  interest  of  Nerf  York,  and  will  be 
bound  to  this  payment  in  Boston,  although  the  legal  interest  in 
Boston  is  less ;  but  if  there  be  no  such  express  promise,  the  inter- 
eat  payable  will  be  that  of  the  place  where  the  note  is  payable. 

While  the  law  of  the  place  of  the  contract  interprets  and  con- 
strues it  as  a  debt,  the  law  of  the  place  where  it  is  put  in  suit^ 
which  is  called  the  Law  of  the  Forum,  or  Court — determines  all 
questions  as  to  remedy ;  that  is,  all  questions  which  relate  to  the 
legal  means  of  recovering  the  debt.  Thus,  in  general,  the 
statutes  of  limitation  of  the  place  of  the  court  are  applied.  But 
if  a  cause  of  action  relating  to  any  special  subject-matter  which 
has  a  definite  location,  as  a  parcel  of  land  has,  he  barred  by  a 
statute  of  limitations  where  the  subject-matter  is  situated,  it  is 
barred  everywhere.  A  promisor,  not  subject  to  arrest  in  the 
country  where  the  note  is  made,  may  be  arrested  under  the  laws 
of  the  country  where  the  note  is  sued. 

It  will  alwaj's  be  presumed,  in  the  absence  of  testimony,  that 
the  law  of  a  foreign  country  is  the  same  with  that  of  the  country 
in  which  the  suit  is  brought.    If  a  difference  in  this  respect  is  a 
ground  of  defense,  or  of  action,  it  must  be  proved  by  evidence, 
to 
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Section  III. 

THE  CONSIDERATION  OF  NEGOTIABLE  PAPBB. 

1.  Exception  to  the  Couuon  Law  Rule,  m  the  Case  of 
Negotiable  Papeb. — ^By  the  common  law  of  England  and  o£  this 
country,  as  we  have  seen,  no  promise  can  be  enforced,  unless  made 
for  a  consideration,  or  unless  it  be  sealed.  But  bills  and  notes 
payable  to  order,  that  is,  negotiable,  are,  to  a  certain  extent,  an  ex- 
ception to  this  rule.  Thus,  an  indorsee  cannot  be  defeated  by  the 
promisor  showing  that  he  received  no  consideration  for  his  prom- 
ise; because  the  promisor  made  an  instrument  for  circulation 
aa  money;  and  it  would  be  fraudulent  to  give  to  paper  the  credit 
of  his  name,  and  then  refuse  to  honor  it.  But  as  between  the 
maker  and  the  payee,  or  between  indorser  and  indorsee,  and,  in 
general,  between  any  two  immediaie  parties,  the  defendant  may 
rely  on  the  want  of  consideration;  that  is,  if  an  indorsee  suss 
the  maker,  and  the  maker  says  he  had  no  consideration  for  the 
note,  this  is  no  defense ;  but  if  the  indorsee  sues  his  indorser,  and 
the  indorser  shows  that  the  indorsee  paid  him  nothing,  this  would 
be  a  good  defense;  and  so  it  would  be  if  the  payee  sued  the 
maker.  So,  if  a  distant  indorsee  has  notice  or  knowlei^e,  when 
he  buys  a  note,  that  it  was  made  without  consideration,  he  can- 
not recover  on  it  against  the  maker,  unless  it  was  an  accommo- 
dation note,  or  was  intended  as  a  gift. 

Thus,  if  A,  supposing  a  balance  due-from  him  to  B,  gives  B  his 
negotiable  note  for  the  amount,  and  afterwards  discovers  that 
the  balance  is  the  other  way,  B  cannot  recover  of  A ;  nor  can  any 
third  or  more  distant  indorsee  who  knows  these  facts  before  buy- 
ing the  note.  But  if  A  gives  B  his  note  wholly  without  consider- 
ation, for  the  purpose  of  lending  him  his  credit,  or  for  the  pur- 
pose of  making  him  a  ^ft  to  the  amount  of  the  note,  and  C 
buys  the  note  with  a  full  knowledge  of  the  facts,  he  wilt  never- 
theless hold  A,  although  B  could  not.  If  the  note  was  bought 
hourly  for  a  fair  price,  the  buyer  should  recover  its  whole 
amount.  Every  promissory  note  imports  a  consideration ;  that 
is,  none,  in  the  first  place,  need  be  proved ;  but  when  want  of 
consideration  is  relied  on  in  defense,  and  evidence  is  given  on 
one  side  and  the  other,  the  burden  of  proof  is  on  the  plaintiff  to 
satisfy  the  jury  that  consideration  was  given. 
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If  an  indorser,  sued  by  an  indorsee,  shows  that  the  note  was 
originally  made  in  fraud,  lie  may  require  the  holder  to  prove  that 
he  paid  consideration;  but  if  this  be  proved,  he  must  pay  the 
whole  of  the  note,  unless  he  was  himself  defrauded  by  the  holder. 
And  if  an  accommodation  note  be  discounted  in  violation  of 
the  agreement  of  the  party  accommodated,  the  holder  can  still 
reeo%'er,  provided  he  received  the  note  in  good  faith,  and  for 
valuable  consideration. 

2.  Op  "Value  Beceived." — ^"Value  received"  is  osnally  writ- 
ten, and  therefore  should  be ;  but  is  not  necessary.  If  not  writ- 
ten, it  will  be  presumed  by  the  law,  or  may  be  supplied  by  the 
plaintiff's  proof.  If  expressed,  it  may  be  denied  by  the  defend- 
ant, and  disproved.  And  if  a  special  consideration  be  stated  in 
the  note,  the  defendant  may  prove  that  there  was  no  consider- 
ation, or  that  the  consideration  was  different.  If  "value  re- 
ceived" be  written  in  a  note,  it  means  received  by  the  maker  from 
the  payee ;  if  the  note  be  payable  to  the  bearer,  it  means  received 
by  the  maker  from  the  holder.  In  a  bill,  "value  received"  means 
that  the  value  was  received  from  the  payee  by  the  drawer.  But 
if  the  bill  be  payable  to  the  drawer's  own  order,  then  it  means 
received  by  the  acceptor  from  the  drawer, 

3.  What  the  Conbidebation  Mat  Be. — A  valnable  conuder- 
ation  may  be  either  any  gain  or  advantage  to  the  promisor,  or 
any  loss  or  injury  sustained  by  the  promisee  at  the  promisor's 
request.  A  previous  debt,  or  a  fluctuating  balance,  or  a  debt  due 
from  a  third  person,  might  be  a  valuable  consideration.  So  is  a. 
moral  consideration,  if  founded  upon  a  previous  legal  consider- 
ation ;  as,  where  one  promises  to  pay  a  debt  barred  by  the  statute 
of  limitations,  or  by  infancy.  But  a  merely  moral  consideration, 
as  one  founded  upon  natural  love  and  affection,  or  the  relation 
of  parent  and  child,  is  no  legal  consideration. 

No  consideration  is  sufficient  in  law  if  it  be  illegal  in  its  nature ; 
and  it  may  be  illegal  because,  first,  it  violates  some  positive  law, 
as,  for  example,  the  Sunday  law,  or  the  law  against  usury.  Sec- 
ondly, because  it  violates  religion  or  morality,  as  an  agreement  for 
future  illicit  cohabitation,  or  to  let  lodgings  for  purposes  of  pros- 
titution, or  an  indecent  wager;  for  any  bill  or  note  founded  upon 
either  of  these  would  be  void.  Thirdly,  if  distinctly  opposed  to 
public  policy ;  as  an  agreement  in  restraint  of  trade,  or  injurious 
to  the  revenue,  or  in  restraint  of  marriage,  or  for  procurement 
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of  marriage,  or  sappreasiug  evidence,  or  withdrawii^  a  prosecu- 
tion for  felony  or  public  misdemeanor. 


THE  BIQHTS  AND  DUTIES  OF  THE  HAKEE. 

The  maker  of  a  note  or  the  acceptor  of  a  bill  is  bound  to  pay 
the  same  at  its  maturity,  and  at  any  time  thereafter,  unless  the 
action  be  barred  by  the  statute  of  limitations,  or  he  has  some 
other  defense  onder  the  general  law  of  contracts.  As  between 
himself  and  the  payee  of  the  note  or  bill,  he  may  make  any  de- 
fenses which  he  could  make  on  any  debt  arising  from  simple  con- 
tract ;  as  want  or  failure  of  consideration ;  payment  in  whole 
or  in  part ;  set-off ;  accord  and  satisfaction ;  or  the  like.  The  . 
peculiar  characteristics  of  negotiable  paper  do  not  begin  to 
operate,  so  to  speak,  until  the  paper  has  passed  into  the  hands  of 
third  parties.  Then,  the  party  liable  on  the  note  or  bill  can 
make  none  of  these  defenses,  unless  the  time  or  manner  in  which 
it  came  into  the  possession  of  the  holder  lays  him  open  to  tliese 
defenses.  But  the  law  on  this  subject  may  better  be  presented  in 
our  next  section. 

Section  V. 

THE  RIGHTS  AND  DUTHIS  DF  THE  HOLDEK  OF  NEOOTIAW^  PAPER. , 

1,  What  a  Holder  Mat  Do  with  a  Bnj.  or  Note. — An  in- 
dorsee has  a  right  of  action  against  all  whose  names  are  on  the 
bill  when  he  received  it.  And  if  one  delivers  a  bill  or  note  which 
he  ought  to  indorse  and  does  not,  the  holder  has  an  action  against 
him  for  not  indorsing,  or  may  proceed  in  a  court  of  equity,  to 
compel  him  to  indorse.  If  a  bill  comes  back  to  a  previous  in- 
dorser,  he  may  strike  out  the  intermediate  indorsements  and  sue 
in  his  own  name,  as  indorsee ;  but  he  has,  in  general,  no  remedy 
against  the  intermediate  parties,  because,  if  he  made  them  pay 
as  indorsers  to  him,  they  would  make  him  pay  as  indorser  to 
them.  If,  however,  the  circumstances  are  such  that  theu,  H 
compelled  to  pay,  would  have  no  right  against  him  as  an  indorser 
to  them,  as,  for  example,  if  he  indorse  it  "without  recourse," 
then  he  might  have  a  claim  against  them. 
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The  holder  of  a  bill  indorsed  and  deposited  with  him  for  col- 
lection, or  only  as  a  tmstee,  can  use  it  only  in  conformity  with 
the  truflt.  And  if  the  indorsement  expresB  that  it  is  to  be  col- 
lected for  the  indoreer'a  use,  or  use  any  equivalent  language,  this 
is  notice  to  any  one  who  discounts  it;  and  the  party  discounting 
the  paper  against  this  notice  will  be  ob%ed  to  deliver  the  note, 
or  pay  its  contenta,  if  collected,  to  the  indor»er.  Thus,  Mr. 
Sigonmey,  a  merchant  in  Boston,  remitted  to  Williams,  a  Lon- 
don banker,  for  collection,  a  bill  of  exchange  indorsed  by  him, 
and  over  his  name  was  written,  "Pay  to  Williams  or  order  for 
my  use."  Williams  had  the  bill  discounted  for  his  own  benefit 
by  his  bankers,  and  failed;  and  the  English  court  held  that  the 
indorsement  showed  that  the  bill  did  not  belong  to  Williams,  and 
that  the  discounters  had  no  right  to  discount  it  for  him  -,  and 
they  were  obliged  to  pay  the  amount  of  it  to  Sigoumey. 

2,  Of  a  Transpeb  after  Dibhonob  op  Nkootiabi^  Paper. — So 
long  OS  a  note  remains  due,  everybody  has  a  right  to  believe  that 
it  has  not  been  paid,  and  will  be  paid  at  maturity,  and  may  pur- 
chase it  in  that  belief.  But  as  soon  as  it  is  overdue  the  date 
shows  it,  and  every  person  must  know  that  it  is  either  paid,  and 
so  eztingniahed,  or  that  it  has  not  been  paid,  and  therefore  is  dis- 
honored, and  that  there  may  be  good  reasons  why  it  was  not  paid , 
or  good  defenses  against  it.  He  therefore  now  takes  it  at  his 
own  peril ;  and  therefore  a  holder  who  takes  the  note  after  it  be- 
comes due  is  open  to  many  of  the  defenses  which  the  pronusor 
could  have  made  against  the  party  from  whom  the  holder  took  it ; 
because,  having  notice  that  the  bill  or  note  is  dishonored,  he 
ought  to  have  ascertained  whether  any,  and,  if  so,  what  defense 
could  be  set  up. 

So,  too,  if  an  indorsee  takes  the  note  or  bill  before  it  is  due,  but 
with  notice  or  knowledge  of  fraud  or  other  good  defense,  which 
could  be  made  against  his  indorser  if  he  sued  it,  it  is  a  general 
rule  that  the  same  defense  may  be  made  against  him. 

A  note  payable  on  demand  is  considered  as  not  overdue,  unless 
very  old  indeed,  without  some  evidence  of  demand  of  payment 
and  refusal,  but  in  some  States  this  has  been  changed  by  statute. 
But  it  is  not  so  with  a  check;  for  this  should  be  presented  with- 
out unreasonable  delay. 

3.  Of  Pbesentkent  fob  Accbiptance. — It  is  most  important 
to  the  holder  of  negotiable  paper  to  know  distinctly  what  his 
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duties  are  in  relation  to  preaeatment  for  acceptance  or  payment, 
and  notice  to  others  interested  in  case  of  non-acceptance  or  non- 
payment. 

It  is  always  prudent  for  the  holder  of  a  bill  to  present  it  for 
acceptance  without  delay;  for  if  it  be  accepted,  he  has  new 
security ;  if  aot,  the  former  parties  are  immediately  liable ;  and 
it  is  but  just  to  the  drawer  to  give  him  as  early  an  opportimity 
as  may  be  to  withdraw  his  funds  or  obtain  indemnity  from  a 
debtor  who  will  not  honor  his  bills.  And  if  a  bill  is  payable  at 
sight,  or  at  a  certain  period  after  sight,  there  is  not  only  no  right 
of  action  against  anybody  until  presentment,  but,  if  this  be  de- 
layed beyond  a  reasonable  time,  the  holder  loses  his  remedy 
against  all  previous  parties.  And  although  the  question  of  rea- 
sonable time  is  generally  one  only  of  law,  yet,  in  this  connection, 
it  is  treated  as  so  far  a  question  of  fact,  that  it  is  submitted  to 
the  jury.  There  is  no  certain  rule  determining  what  is  reason- 
able time  in  this  respect.  If  a  bill  of  exchange  be  payable  on  de- 
mand, it  is  not  like  a  promissory  note,  but  must  be  presented 
within  a  reasonable  time,  or  the  drawer  will  be  discharged.  A 
holder  may  put  a  bill  payable  after  sight  into  circulation,  with- 
out presenting  it  himself;  and  in  that  case,  if  a  subsequent 
holder  presents  it,  a  longer  delay  in  presentment  would  be  al- 
lowed than  if  the  first  holder  had  kept  it  in  his  own  possession. 

The  presentment  should  be  made  during  business  hours;  but 
in  this  country  they  extend  through  the  day  and  until  evening, 
except  in  the  case  of  banks.  Any  distinct  usage  established  where 
the  presentment  is  made  would  probably  be  received  in  evidence,  ■ 
and  permitted  to  affect  the  question. 

Ill  health,  or  other  actual  impediment  without  fault,  may  ex- 
cuse delay  on  the  part  of  the  holder;  but  the  request  of  the 
drawer  to  the  drawee  not  to  accept  does  not  excuse  non-present- 
ment for  acceptance. 

Presentment  for  acceptance  should  be  made  to  the  drawee  him- 
self, or  to  his  agent  authorized  to  accept.  And  when  it  is  pre- 
sented, the  drawee  may  have  a  reasonable  time  to  consider 
whether  he  will  accept,  during  which  time  the  holder  is  justified 
in  leaving  the  bill  with  him.  This  time  is  now  generally  fixed  by 
statute  as  twenty-four  hours.  And  if  the  holder  gives  more  than 
twenty-four  hours  for  this  purpose,  he  should  inform  the  pre- 
vious parties  of  it.    If  the  drawee  has  changed  his  residence,  the 
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holder  ahoold  use  due  diligence  to  find  him ;  and  what  constitutes 
due  or  reasoDable  diligeace  is  a  question  of  fact  for  a  jury.  And 
if  he  be  dead,  the  holder  should  aacertain  who  is  his  personal  rep- 
resentative, if  he  has  one,  and  present  the  bill  to  him.  If  the  bill 
be  drawn  npon  the  drawee  at  a  particular  place,  i{  is  regarded  as 
dishonored  if  the  drawee  has  absconded,  so  that  tlie  bill  cannot 
be  presented  for  acceptance  at  that  place. 

'  4.  Op  Pkbsentusnt  fob  Deuaud  of  Pathbnt. — The  next 
question  relates  to  the  duty  of  demaudii^  payment ;  and  here  the 
law  is  much  the  same  in  respect  both  to  notes  and  bills. 

The  universal  rule  of  the  law-merchant  is,  that  the  indoraers, 
of  negotiable  paper  are  supposed  to  agree  to  pay  it  only  if  the 
maker  or  previous  iudorsers  do  not,  and  provided  due  measures 
are  taken  by  the  holder  to  get  it  pud  by  those  who  ought,  in 
the  first  place,  to  pay  it.  Every  holder  of  negotiable  paper  can 
hold  it  as  Img  as  lie  likes,  and  not  lose  his  claim  against  the 
maker  of  a  note,  or  the  acceptor  of  a  bill,  unless  he  holds  it  more 
than  six  years,  and  the  Statute  of  Limitations  bars  his  claim. 
The  reason  is,  that  the  maker  or  acceptor  promises  directly,  and 
not  merely  to  pay  if  another  does  not.  But  every  indorser  of  a 
note  or  bill,  and  every  drawer  of  a  bill,  only  promises  to  pay  if 
the  maker  or  acceptor  or  some  previous  indorser  does  not.  If 
there  is  a  bill  of  exchange  with  six  indorsers,  the  last  promises 
in  law  to  pay  it  only  if  the  acceptor,  the  drawer,  and  the  five 
previous  indorsers  do  not  pay.  He  has  therefore  a  right  that  a 
demand  according  to  law  should  be  made  against  every  one  of 
these  persons,  and  that  their  refusal  to  pay  should  be  notified 
to  him,  forthwith,  so  that  he  may  secure  himself  if  he  can.  And 
the  law-merchant  is  very  rigorous  and  precise  in  defining  what 
demand  should  be  made  by  the  holder,  and  when  and  how  demand 
should  be  made  on  every  prior  party,  in  order  to  hold  any  subse- 
quent party;  am}  also  as  to  what  notice  of  the  demand  and  re- 
fusal of  the  ;>rior  party  should  be  given  to  any  subsequent  party  , 
to  whom  the  holder  looks  for  payment. 

A  demand  is  sufficient  if  made  at  the  usual  residence  or  place 
of  business  of  the  payer,  either  of  himself,  or  of  an  agent  author- 
ized to  pay ;  and  this  authority  may  be  inferred  from  the  habit 
of  paying,  especially  if  the  agent  be  a  child,  a  wife,  or  a  servant. 
The  demand  should  not  be  made  in  the  street,  although  a  demand 
then  would  probably  be  held  good,  unless  objected  to  at  the  time 
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because  made  there.  When  a  demand  is  made,  the  bill  or  note 
should  be  exhibited ;  and  if  lost,  a  copy  should  be  exhibited,  al- 
though this  is  not  absolutely  neceflsaiy.  And  when  a  payer  calls 
on  the  holder,  and  declares  to  him  that  he  will  not  pay,  and  de- 
sires him  to  give  notice  to  the  indorsers,  this  constitutes  a  demand 
and  refusal,  provided  this  declaration  be  made  at  the  maturity  of 
the  paper ;  but  not  if  it  was  made  before  maturity,  because  the 
payer  may  change  his  intention. 

Bankruptcy  or  insolvency  of  the  payer  is  no  excuse  fdr  ntm- 
demand ;  although  the  shutting  up  of  a  bank  may  be  regarded 
as  a  refusal  to  all  its  creditors  to  pay  its  notes.  Absconding  of 
the  payer  is  generally  a  sufBcient  excuse ;  but  if  the  payer  has 
shat  up  his  bouse,  the  holder  must  nevertheless  inquire  after 
him,  and  find  him,  if  he  can  by  proper  efforts.  Even  in  case  of 
absconding,  it  is  always  better  to  go  through  the  formality  of 
making  a  demand  at  the  payer's  last  residence  or  place  of  buu- 
ness ;  and  this  is  held  necessary  in  Massachusetts.  If  the  payer 
be  dead,  demand  should  be  made  at  his  boose,  unless  he  haye  per- 
sonal representatives,  and  in  that  case,  of  them.  And  if  the 
holder  die,  presentment  should  be  made  by  his  personal  represen- 
tatives ;  that  is,  by  his  executor  or  administrator. 

If  the  drawer  has  no  effects  in  the  hands  of  the  drawee,  and 
has  no  arrangement  or  understanding  which  gives  him  a  right  to 
draw,  non-presentation  for  payment  is  not  a  defense  which  he 
can  make  if  sued  on  the  bill. 

Impossibility  of  presenting  a  bill  for  payment,  withont  the 
fault  of  the  holder,  as  the  actual  loss  of  a  bill,  or  the  like,  will 
excuse  some  delay  in  making  a  demand  for  payment;  bnt  not 
more  than  the  circumstances  require.  And  the  mere  mistake  of 
the  holder  as  to  the  time,  place,  person,  and  manner,  is  no  excuse, 
because  he  has  no  right  to  make  mutakes  to  the  injury  of  other 
people. 

At  common  law  all  negotiable  paper  payable  at  a  time  certain 
is  entitled  to  grace,  which  here  means  three  days'  delay  of  pay- 
ment, unless  it  be  expressly  stated  and  agreed  that  there  shall  be 
no  grace ;  and  a  presentment  for  payment  before  the  last  day  of 
grace  is  premature,  the  note  not  being  due  until  then.  If  the 
last  day  of  grace  falls  on  Sunday,  or  on  a  legal  holiday,  the  note 
is  due  on  the  Saturday,  or  other  day  before  the  holiday.  But  if 
there  be  no  grace,  and  the  note  falls  due  on  a  Sunday,  or  other 
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holiday,  it  is  not  payable  until  the  next  day.  In  moat  of  the 
States  days  of  grace  have  now  been  abolished  by  statute.  At  the 
close  of  the  chapter  we  give  an  abstract  of  the  laws  of  all 
the  States  concerning  days  of  grace  and  holidays. 

Generally,  if  a  bill  or  note  be  payable  in  or  after  a  certain 
number  of  days  from  date,  sight,  or  demand,  in  counting  these 
days,  the  day  of  date,  sight,  or  demand,  is  excluded,  and  the  day 
(HI  which  it  falls  due  included.  And  the  law  would  supply  the 
word  "from,"  etc.,  if  the  word  were  not  used.  Thus,  a  note 
dated  January  1,  and  payable  in  "twenty  days,"  would  be  held 
payable  in  twenty  days  (and  three  days'  grace)  after  the  day  of 
the  date ;  that  is,  on  the  24th.  If  a  note  is  made  payable  in  one  . 
or  more  months,  this  means  calendar  months,  whether  shorter 
or  longer.  If  made  on  the  13th  of  December,  and  payable  in 
two  months,  it  is  payable  on  the  13th  of  February  and  grace, 
that  is,  on  the  16th.  But  if  so  many  days  are  named,  they  must 
be  counted,  whether  they  are  more  or  less  than  a  month.  Thus, 
if  the  above  note  were  payable  in  sixty  days,  it  would  be  due  on 
the  11th  and  grace,  or  on  the  14th  of  February.  If  dated  13th 
of  January,  and  payable  in  sixty  days,  it  would  be  due  on  the  14th 
of  March,  with  grace,  or  on  the  17th. 

Although  payment  must  be  demanded  promptly,  that  is,  on 
the  day  on  which  it  is  due,  it  need  not  be  done  instantly ;  a  holder 
has  all  the  business-part  of  the  day  in  which  the  bill  or  note  falls 
due  to  make  his  demand  in. 

Bills  and  notes  payable  on  demand  should  be  presented  for 
payment  within  a  reasonable  time.  If  said  to  be  "on  interest," 
this  strengthens  the  indication  that  they  were  intended  to  remain 
for  a  time  unpaid  and  undemanded.  '  But  to  hold  indorsers,  they 
should  still  be  presented  within  whatever  time  circumstances  may 
make  a  reasonable  time ;  and  this  is  such  a  time  as  the  interests 
and  safety  of  all  concerned  may  require ;  and  it  may  be  a  few 
days,  or  even  one  or  two  weeks.  A  bill  or  note  in  which  no  time 
of  payment  is  expressed  is  held  to  be  payable  on  demand.  And 
evidwLce  to  prove  it  otherwise  is  inadmissible. 

The  holder  of  a  check  should  present  it  at  once ;  for  the  drawer 
has  a  right  to  expect  that  he  will ;  it  should,  therefore,  be  pre- 
sented, or  forwarded  for  presentment,  in  the  course  of  the  d^ 
following  that  in  which  it  was  received,  or,  upon  faihire  of  the 
bank,  the  holder  will  lose  the  remedy  he  wonid  oflierwise  have 
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had  againflt  the  person  from  whom  he  receives  it.  If  the  drawer 
of  the  check  had  no  funds,  he  is  liable  always. 

Every  demand  of  payment  should  be  made  at  the  proper  place, 
which  ia  either  the  place  of  reaidence  or  of  business  of  the  payer, 
and  within  the  proper  hours  of  business.  If  made  at  a  bank 
after  hours  of  buainesB,  if  the  officers  are  there,  and  refuse  pay- 
ment for  want  of  funds,  the  demand  is  snfficienL 

A  note  payable  at  a  particular  place  should  be  dooauded  aC 
that  place ;  and  a  bill  drawn  payable  at  a  particular  place  should 
be  demanded  there,  in  order  to  charge  the  drawer  of  a  bill,  and 
the  indorsers  of  a  bill  or  note.  But  in  tius  coontry  an  action 
may  be  maintained  against  the  maker  or  acceptor  without  such 
demand ;  but  the  defendant  may  discharge  himself  of  damages 
and  costs  beyond  the  amount  of  the  paper,  by  showing  that  he 
was  ready  at  that  place  with  funds.  If  a  note  is  payable  at  any  of 
several  different  places,  presentment  at  any  one  of  them  will  be 
BufBcient.  If  a  bill  which  is  drawn  payable  generally,  be  ac- 
cepted payable  at  a  particular  place,- the  holder  may  and  should 
so  far  regard  this  as  non-acceptance,  that  he  should  protest  and 
give  notice.  But  if  this  limited  acceptance  is  assented  to  and  re- 
ceived, it  must  be  complied  with  by  the  holder,  and  the  bill  must 
be  presented  for  payment  at  that  place,  or  the  drawer  and  in- 
dorsers are  discharged. 

If  payable  at  a  banker's  or  at  the  house  or  coimtiiig-room  <if 
any  person,  and  such  banker  or  person  becomes  the  owner  at  ma- 
turity, this  is  demand  enough;  and  if  there  are  no  funds  de- 
posited with  him  for  the  payment,  this  is  refusal  enough.  If  any 
house  be  designated,  a  presentment  to  any  person  there,  or  at  the 
door  if  the  house  be  shut  up,  is  enoi^;h. 

If  this  direction  be  not  in  the  body  of  the  note,  but  added  at 
the  close,  or  elsewhere,  as  a  memorandum,  it  is  not  part  of  the 
contract,  and  should  not  be  attended  to. 

If  the  payer  has  changed  his  residence,  he  should  be  sought 
for  with  due  diligence ;  and,  if  he  has  absconded,  it  is  better  to 
make  the  demand  at  his  last  place  of  residence  or  business. 

"Where  a  bill  or  note  is  not  presented  for  payment,  or  not  pre- 
sented at  the  time,  or  to  the  person,  or  in  the  place,  or  in  the  way, 
required  by  law,  all  parties  but  the  acceptor  or  maker  are  dis- 
charged, for  the  reasons  before  stated. 
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5.  Op  Pbotest  and  Notice. — If  a  bill  of  exchange  be  not  ac- 
cepted when  properly  presented  for  that  purpose,  or  if  a  bill  or 
note,  wfaea  properly  presented  for  payment,  be  not  paid,  the 
holder  has  a  further  duty  to  perform  to  all  who  are  responsible 
for  payment.  In  case  of  non-payment  of  a  foreign  bill,  there 
should  be  a  regular  protest  by  a  public  notary;  but  this  is  not 
strictly  necessary  in  the  ease  of  an  inland  bill,  or  a  promissory 
dote,  whether  foreign  or  inland.  But  in  practice,  all  bills  if  not 
accepted,  and  all  bills  and  notes  if  unpaid,  are  protested.  By  a 
foreign  bill  is  meant  a  bill  drawn  in  one  State  or  country,  and 
payable  in  another.  But  notice  of  non-payment  should  be  given 
to  all  antecedent  parties,  egually,  and  in  the  same  way,  in  the 
case  of  both  bills  and  notes.  ' 

The  demand  and  protest  must  be  made  according  to  the  laws 
of  the  place  where  the  bill  is  payable.  It  should  be  made  by  a 
notary-public,  who  should  present  the  bill  himself ;  but,  if  there 
be  no  notary-public  in  that  place  or  within  reasonable  reach,  it 
may  be  made  by  any  respectable  inhabitant  in  the  presence  of 
witnesses. 

The  protest  should  be  noted  on  the  day  of  demand  and  re- 
fusal; and  may  be  filled  up  afterwards,  even  so  late  as  at  the 
trial 

The  loss  of  a  bill  is  not  a  sufficient  excuse  for  not  protesting  it. 
But  a  subsequent  promise  to  pay  by  a  drawer  or  indorser,  if  made 
with  knowledge  of  the  facts,  is  held  to  imply,  or  be  equal  to,  a 
previous  protest  and  notice  to  him. 

The  notarial  seal  is  of  itself  evidence  of  the  dishonor  of  a  for- 
eign bill,  but  not  of  an  inland  bill.  And  no  colluicral  statement 
in  the  certificate  is  evidence  of  the  fact  therein  stated ;  thus  the 
statement  by  a  notary,  that  the  drawee  refused  to  accept  or  pay 
because  he  had  no  funds  of  the  drawer,  is  no  evidence  of  the  ab- 
sence of  such  funds. 

Notice  must  be  given  even  to  one  who  has  knowledge.  No  par- 
ticular form  is  necessary ;  it  may  be  in  writing,  or  oral ;  all  that 
is  absolntely  essential  is,  that  it  should  designate  the  note  or  bill 
with  sufficient  distinctness,  and  state  that  it  has  been  dishonored ; 
and  also  that  the  party  notifi^  is  looked  to  for  payment;  but  it 
has  been  held  that  the  notice  to  the  party  bound  to  pay,  when 
given  by  the  immediate  holder  of  the  bill,  sufficiently  implies  that 
he  is  looked  to.     Notice  of  protest  for  non-payment  is  sufficient 
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notice  to  indorsers  of  demand  and  refusal.  How  distinctly  the 
note  or  bill  should  be  described  cannot  be  precisely  defined.  It  is 
enough  if  there  be  no  such  looseness,  ambiguity,  or  misdescrip- 
tion aa  might  mislead  a  man  of  -ordinary  intelligence ;  and  if  the 
intention  was  to  describe  the  true  note,  and  the  party  notified 
was  not  actually  misled,  this  would  always  be  enough. 

The  notice  need  not  state  for  whom  payment  is  demanded,  nor 
where  the  note  is  lying ;  and  even  a  misstatement  in  this  respect 
may  not  be  materiel  if  it  do  not  actually  mislead. 

No  copy  of  the  protest  need  be  sent  to  indorsers;  but  informa- 
tion of  the  protest  should  he  given. 

If  the  letter  be  properly  pat  into.the  post-office,  any  miscar- 
riage of  the  mail  does  not  affect  the  party  giving  notice.  The 
address  should  be  safflciently  specific.  The  surname  only — as 
"Mr.  Ames," — especially  if  sent  to  a  large  city,  would  not,  in 
general,  be  enough.  If  a  letter,  however  generally  directed,  can 
be  shown  to  have  reached  the  ri^t  person  at  the  right  time,  it  is 
sufficient.  The  postmarks  are  strong  evidence  that  the  letter 
was  mailed  at  the  very  time  these  marks  indicate,  hut  this  evi- 
dence may  be  rebutted,  that  is,  contradicted. 

A.  notice  not  only  may,  bat  should,  be  sent  by  the  public  post. 
It  may,  however,  be  sent  by  a  private  messenger ;  but  is  not  suffi- 
cient if  it  does  not  arrive  until  after  the  time  at  which  it  would 
have  arrived  by  mail.  It  may  be  sent  to  the  town  where  the 
party  resides,  or  to  another  town,  or  to  a  more  distant  post-office, 
if  it  is  clear  that  he  may  thereby  receive  the  notice  earlier.  And 
if  the  notice  is  sent  to  what  the  sender  deems,  after  due  diligence, 
the  nearest  post-office,  this  is  enough. 

The  notice  should  be  sent  either  to  the  place  of  business,  or  to 
the  residence,  of  the  party  notified.  But  if  one  directs  a  notice 
to  be  sent  to  himself  elsewhere  than  at  home,  it  may  be  so  sent, 
and  bind  not  only  him,  but  prior  parties,  although  time  is  lost  by 


The  notice  of  non-payment  should  he  sent  within  reasonable 
time;'  and  in  respect  to  negotiable  paper,  the  law-merchant  de- 
fines this  within  very  narrow  limits.  If  the  parties  live  in  the 
same  town,  notice  must  be  given,  or  sent  by  mail,  so  that  the 
party  to  whom  it  is  sent  may  receive  the  notice  in  the  course  of 
the  day  next  after  that  in  which  the  party  sending  has  knowledge 
of  the  fact.    If  the  parties  live  in  different  places,  the  notice 
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must  be  sent,  as  aoon  as  by  the  first  practicable  mail  of  the  next 
day,  or  the  next  mail,  If  there  be  none  on  the  next  d^. 

Each  party  receiving  notice  has  a  day,  or  until  the  next  post 
after  the  day  in  which  be  receives  it,  before  he  is  ob%ed  to  send 
the  notice  forward.  Thus,  if  there  be  six  indorsers,  and  the  note 
is  dne  on  the  10th  of  May,  in  New  York,  and  is  then  demanded 
and  unpaid,  the  holder  may  send  it  by  any  mail  which  leaves 
New  York  on  the  11th  of  May,  to  the  last  indorser,  wherever  be 
lives ;  and  that  indorser  may  send  it  to  the  indorser  immediately 
before  him,  by  any  mail  on  the  day  after  he  receives  it ;  and  so 
m^  each  of  the  parties  receiving  notice ;  and  all  the  parties  to 
whom  notice  is  sent  in  this  way  will  be  held.  So,  too,  a  banker, 
with  whom  the  paper  is  deposited  for  collection,  is  considered  a 
holder,  and  entitled  to  a  day  to  give  notice  to  the  depositor,  who 
then  has  a  day  for  hia  notice  to  antecedent  parties.  The  differ- 
ent branches  of  one  establishment  have  been  held  distinct  holders 
for  this  purpose,  and  each  to  be  entitled  to  a  day.  It  should  be 
sffiit  by  the  first  safe  opportonity. 

Neither  Sunday  nor  any  legal  holiday  is  to  be  computed  in 
reckoning  tLe  time  within  which  notice  must  be  given. 

There  is  no  presumption  of  notice;  and  the  plaintiff  must 
prove  that  it  was  given,  and  was  sufficient.  Thus,  proving  that 
it  was  given  in  "two  or  three  days"  is  insufficient,  if  two  would 
have  been  right,  bat  three  not. 

Notice  shoald  be  given  only  by  a  party  to  the  instrument,  who 
is  liable  upon  it,  and  not  by  a  stranger;  and  it  has  been  held 
that  notice  could  not  be  given  by  a  first  indorser,  who,  not  hav- 
ing been  notified,  was  not  himself  liable.  A  notice  by  any  party 
liable  will  operate  to  the  benefit  of  all  antecedent  or  subsequent 
parties;  that  is,  will  hold  them  all  to  the  original  holder  of  the 
note,  if  the  original  holder  gave  notice  properly  to  the  party 
nearest  to  him.  The  notice  may  be  given  by  any  authorized 
agent  of  a  party  who  could  himself  give  notice. 

Notice  must  be  given  to  every  antecedent  party  who  is  to  be 
held.  And  we  have  seen  that  this  may  be  given  by  a  holder  to 
the  first  party  liable,  and  by  him  to  the  next,  &c.  But  the  holder 
may  always  give  notice  to  all  antecedent  parties;  and  it  is  al- 
ways prudent,  and  in  this  country  usual,  to  do  so.  For  the 
holder  loses  all  remedy  against  all  those  who  are  discharged  by 
the  failure  of  any  one  receiving  notice  to  transmit  it  properly. 
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But  if  a  holder  undertakes  to  notify  all  the  antecedent  parties, 
he  must  notify  all  as  soon  as  he  was  obliged  to  notify  the  party 
nearest  to  him ;  that  is,  the  day  after  the  dishonor  of  the  note. 
We  mean  by  this,  that  every  party  has  a  dayf  so  that,  if  there 
be  six  iudorsera,  if  the  first  indorser  is  notified  on  the  seventh 
day  from  the  dishonor,  it  is  enough,  if  the  holder  took  his  day 
to  notify  the  sixth  indorser,  and  that  indorser  hie  day  to  notify 
the  fifth,  and  so  on.  But  the  holder  has  nobody's  day  but  his 
own ;  and  if  he  undertakes  to  notify  all  the  parties,  he  must 
notify  them  all  on  the  first  day  after  the  non-payment. 

Notice  may  be  given  personally  to  a  party,  or  to  his  agent 
authorized  to  receive  notice,  or  left  in  writing  at  bis  home  or 
place  of  business.  If  the  party  to  be  notified  is  dead,  notice 
should  be  given  to  his  personal  representatives.  A  notice  ad- 
dressed to  the  "legal  representative  of,"  &c,,  and  sent  to  the 
town  in  which  the  deceased  party  resided  at  his  death,  has  been 
held  BufBeient.  But  a  notice  addressed  to  the  party  himself, 
when  known  to  be  dead,  or  to  "tbe  estate  of,"  &c.,  would  not  he 
of  itself  sufficient,  but  might  become  so  with  evidence  that  the 
administrator  or  executor  actually  received  the  notice. 

If  two  or  more  parties  are  jointly  liable  on  a  bill  as  partners, 
notice  to  one  is  enough;  but,  if  the  indorsers  are  not  partners, 
notice  should  be  given  to  each. 

One  transferring  by  delivery,  without  indorsement,  a  note  or 
bill  payable  to  bearer,  is  not  generally  entitled  to  notice  of  non- 
payment, because,  generally,  he  is  not  liable  to  pay  such  paper; 
but  if  the  circumstances  of  the  case  are  such  as  to  make  him 
liable,  then  he  must  have  notice,  but  is  entitled  not  to  the  exact 
notice  of  an  indorser,  but  only  to  such  reasonable  notice  as  is  due 
to  a  guarantor.  If,  for  instance,  the  paper  was  transferred  as 
security,  or  even  in  payment  of  a  pre-existing  debt,  this  debt  re- 
vives if  the  bill  or  note  be  dishonored ;  and  therefore  there  must 
be  notice  given  of  the  dishonor. 

In  general,  a  guarantor  of  a  bill  or  note,  or  debt,  is  not  entitled 
to  such  strict  and  exact  notice  as  an'  indorser  is  entitled  to,  but 
only  to  such  notice  as  shall  save  him  from  actual  injury ;  and  he 
cannot  make  the  want  of  notice  his  defense,  unless  he  can  show- 
that  the  notice  was  unreasonably  withheld  or  delayed,  and  that 
he  has  actually  sustained  injury  from  such  delay  or  want  of  no- 
tice.   If  an  indorser  give  also  a  bond,  or  his  own  note,  to  pay  the 
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debt,  h«  is  not  discharged  from  bis  bond  or  note  by  want  of  qo- 
tice. 

Id  general,  all  parties  to  negotiable  paper,  who  are  entitled  to 
notice,  are  dischai^d  by  want  of  notice.  The  law  presQmes 
them  to  be  injured,  and  does  not  pat  them  to  proof. 

The  right  to  notice  may  be  waived  by  any  agreement  to  that 
effect  prior  to  the  maturity  of  the  paper.  It  is  quite  common 
for  an  indorser  to  write,  "I  waive  notice,"  or  "demand,"  or,  "I 
waive  demand  and  notice,"  or  some  words  to  this  effect.  It 
ahonld,  however,  be  remembered,  that  these  r^hts  are  independ- 
ent, and  one  does  not  imply  the  other.  A  waiver  of  notice  of 
non-payment  does  not  imply  a  waiver  of  demand ;  therefore,  if 
an  indorser  writes  on  the  note,  "I  waive  notice,"  still  he  will  be 
diacharged  if  there  be  not  a  dae  demand  on  the  maker.  And  it 
has  been  held  that  a  waiver  of  protest  is  a  waiver  of  demand,  but 
not  of  notice.  So  if  a  drawer  cotmtermanda  his  order,  the  bill 
should  still  be  presented,  but  notice  of  dishonor  need  not  be  given 
to  the  drawer.  Or,  if  a  drawer  has  no  funds,  and  nothing  equiva- 
lent to  funds,  in  the  drawee's  hands,  and  would  have  no  remedy 
against  the  drawee  or  any  one  else,  as  the  drawer  cannot  be 
prejudiced  by  want  of  notice,  it  is  not  necessary  to  give  him  no- 
tice. But  the  indorser  must  still  be  notified ;  and  a  drawer  for 
the  accommodation  of  the  acceptor  is  entitled  to  notice,  because 
he  might  have  a  claim  upon  the  acceptor. 

Acttial  ignorance  of  a  party's  residence  justifies  the  delay  nec- 
essary to  find  it  out,  and  no  more ;  and  after  it  is  discovered,  the 
notifier  has  the  usual  time. 

Death,  or  severe  illness,  of  the  notifier  or  his  agent,  is  an  ex- 
cuse for  delay ;  but  the  death,  bankruptcy,  or  insolvency  of  the 
drawee  of  a  bill  is  no  excuse. 

As  the  right  to  notice  may  be  waived  before  maturity,  so  the 
want  of  notice  may  be  cured  afterwards  by  an  express  promise 
to  pay;  and  an  acknowledgment  of  liability,  or  a  payment  in 
part,  is  evidence,  but  not  concloaive  evidence,  of  notice ;  the  jury 
may  draw  this  conclusion  from  part  payment,  but  are  not  hound 
to,  even  if  the  evidence  be  not  rebutted.  If  the  promise  be  con- 
ditional, and  the  condition  be  not  complied  with,  the  promise  has 
been  held  to  be  still  evidence  of  protest.  Nor  is  it  sufScient  to 
avoid  such  promise,  that  it  was  made  in  ignorance  of  the  law ; 
but  it  is  void  if  made  in  ignorance  of  the  fact  of  non-notice. 
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Section  VI. 

THS  RIOHTS  AND  DUTIES  OF  THE  mOOBSEB. 

Only  a  note  or  bill  payable  to  a  payee  or  order  is,  strictly 
speaking,  subject  to  indorsement.  Those  who  write  their  names 
on  the  back  of  uaiy  note  or  bill  are  indorsers  in  the  one  sense,  and 
are  sometimes  called  so;  bnt  are  not  meant  in  the  law-merchant 
by  the  word  "indorsers." 

The  payee  of  a  negotiable  bill  or  note — ^whether  he  bo  also 
maker  or  not — may  indorse  it,  and  afterwards  any  person  or  any 
namber  of  persons  may  indorse  it.  The  maker  promises  to  w 
to  the  payee  or  his  order ;  and  the  indorsement  is  an  order  on 
the  maker  to  pay  the  indorsee,  and  the  maker's  promise  is  then 
to  pay  the  note  to  him.  Bat  if  the  original  promise  was  to  the 
payee  or  order,  this  "or  order,"  which  is  the  negotiable  element, 
passes  over  to  the  indorsee,  though  not  written  in  the  indorse- 
ment, and  the  indorsee  may  indorse,  and  so  'taay  his  indorsee,  in- 
definitely. 

Each  indorser,  by  his  indorsement,  does  two  things :  first,  he 
orders  the  antecedent  parties  to  pay  his  indorsee ;  and  next,  he 
engages  with  his  indorsee,  that,  if  they  do  not  pay,  he  will. 

If  the  words  "to  order,"  or  "to  bearer,"  are  omitted  acci- 
dentally, or  by  mistake,  they  may  be  afterwards  inserted  with- 
out injury  to  the  bill  or  note ;  and  whether  a  bill  or  note  is  n^o- 
tiable  or  not,  is  a  <iuesti0Q  of  law. 

By  the  law-merchant,  bills  and  notes  which  are  payable  to 
order  can  be  effectually  and  fully  transferred  only  by  indorse- 
ment. This  indorsement  may  be  in  blank,  or  tw  full.  The  writ- 
ing of  the  name  of  a  payee, — either  the  original  payee  or  an  in- 
dorsee,— with  nothing  more,  is  an  indorsement  in  blank ;  and  a 
blank  indorsement  makes  the  bill  or  note  transferable  by  delivery, 
in  like  manner  as  if  it  had  been  originally  payable  to  bearer. 
After  a  note  has  been  indorsed  by  a  payee,  any  person  may  write 
his  name  on  the  note  under  that  of  the  payee,  and  be  held  as  in- 
dorser,— because  any  subsequent  holder  may  -rrite  over  the  name 
of  the  first  indorser  a  direction  to  pay  the  note  to  the  next  signer, 
and  this  makes  the  ne:it  signer  an  indorsee,  and  so  gives  him  a 
right  to  indorse;  and  he  or  any  holder  may  write  over  his  name 
an  order  to  pay  the  holder,  or  anybody  else.  If  the  indorsement 
consist  not  only  of  the  name,  but  of  an  order  above  the  name  to 


.00^^  IC 


THK  BIGHTS  AND  DUTIES  OP  THE  IND0B8EH.  161 

pay  the  note  to  some  specified  person,  dien  it  is  an  indorsement 
in  full,  and  the  note  can  be  paid  to  no  one  else  unless  that  person 
indorses  it ;  nor  can  the  property  in  it  be  fully  transferred,  ex- 
cept by  his  indorsement ;  and  his  indorsee  may  again  indorse  it 
in  blank  or  in  full.  If  the  indorsement  ia,  Pay  to  A  B  only,  or 
in  equiTalent  words,  A  B  is  indorsee,  but  cannot  indorse  it  over. 

Any  holder  for  value  of  a  bill  or  note  indorsed  in  blank, 
whether  he  be  the  first  indorsee  or  one  to  whom  it  has  come' 
through  many  bands,  may  write  over  any  name  indorsed  an  order 
to  pay  the  contents  to  himself;  and  this  makes  it  a  special  in- 
dorsement, or  an  indorsement  in  full.  This  is  often  done  for 
security ;  that  is,  to  guard  against  the  loss  of  the  note  by  acci- 
dent or  theft.  For  the  rule  of  law  is,  that  negotiable  paper  trans- 
ferable by  delivery  (whether  payable  to  bearer  or  indorsed  in 
blank)  is,  like  money,  the  property  of  whoever  receives  it  in 
good  faith.  The  same  rule  has  been  extended  in  England  to 
exchequer  bills ;  to  public  bonds  payable  to  hearer ;  and  to  East 
India  bonds ;  and  we  think  it  would  extend  here  to  our  railroad 
and  other  corporation  bonds,  and,  perhaps,  to  all  such  instru- 
ments as  are  payable  to  bearer,  whether  sealed  or  not,  and  what- 
ever they  may  be  called.  If  one  has  such  an  instrument,  and  it 
is  stolen,  and  the  thief  passes  it  for  consideration  to  a  bona  fide 
holder,  this  holder  acquires  a  legal  right  to  it,  because  the  prop- 
erty and  possession  go  together.  But  if  the  bill  or  note  be  spe- 
cially indorsed,  no  persoq  can  acquire  any  property  in  it,  except 
by  the  indorsement  of  the  special  indorsee. 

It  may  be  well  to  remark  here,  that  the  finder  of  negotiable 
paper,  as  of  all  other  property,  oi^ht  to  make  reasonable  endeav- 
ors to  discover  the  owner,  and  is  entitled  to  use  the  thing  found 
as  his  own  only  when  he  has  made  such  endeavors  unsuecessfolly. 
If  he  conceals  the  fact  of  findii^,  and  appropriates  the  thing  to 
his  own  use,  he  is  liable  to  the  charge  of  larceny  or  theft. 

The  written  transfer  of  n^otiable  paper  is  called  an  indorse- 
ment, because  it  is  almost  always  written  on  the  back  of  the  note; 
but  it  has  its  full  legal  effect  if  written  on  the  face. 

Joint  payees  of  a  bill  or  note,  who  are  not  partners,  mmt  all 
join  in  an  indorsement. 

An  indorser  may  always  prevent  his  own  responsibility  by 
writing  "  without  .recourse, "  or  other  equivalent  words,  over  his 
indorsement;    and  any  bargain   between  the  indorser  and  in- 
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dorsee,  written  or  oral,  that  the  indorser  shall  not  be  sned,  is 
available  by  him  against  that  indorsee ;  but  he  cannot  make  this 
defense  against  subsequent  indorsees  who  had  no  notice  of  the 
bai^ain  before  they  took  the  note. 

Every  indprsement  and  acceptance  admits  coQclusively  the 
genuineness  of  the  signature  of  every  party  who  has  put  hia  name 
upon  the  bill  previously  in  fact,  and  who  is  also  previous  In  order. 
By  this  is  meant,  that  if  an  indorser — say  a  third  indorser — is 
sued,  he  cannot  defend  himself  by  saying  that  the  names  of  the 
maker  and  first  and  second  indorsers,  or  either  of  them,  were 
forged,  because  by  indorsing  it  himself  he  gives  bis  indorsee  a 
right  to  believe  that  the  previous  signatures  were  genuine.  And 
an  acceptor  cannot  say  that  his  drawer 's  name  is  forced ;  but  he 
may  say  that  an  indorsement  which  was  on  the  bill  when  he  ac- 
cepted it  waa  forged,  because  an  indorsement  of  a  bill  comes  prop- 
erly and  in  order  of  law  after  acceptance. 

If  a  holder  «trikes  out  an  indorsement  by  mistake,  be  may  re- 
store it ;  if  on  purpose,  the  indorser  is  permanently  discharged. 

A  holder  may  bring  his  action  against  any  prior  indorser,  either 
by  making  title  through  all  the  subsequent  indorsements,  or  by 
filling  any  blank  indorsement  speciaUy  to  himself,  and  suing  ac- 
cordingly ;  but  then  he  invalidates  all  the  indorsements  which  are 
subsequent  to  that  which  he  has  made  special  to  himself. 

One  may  make  a  note  or  bill  payable  to  his  own  order,  and  in- 
dorse it  in  blank ;  and  this  is  now  very  conraion  in  our  commercial 
cities,  because  the  bolder  of  such  a  bill  or  note  can  transfer  it  by 
delivery,  and  it  needs  not  bis  indorsement  to  make  it  negotiable 
further.  A  note  to  the  maker's  own  order,  if  not  indorsed  by 
him,  is,  strictly  speaking,  of  no  force  against  him.  But  there  is 
some  disposition  in  the  courts  to  say  that  a  holder  of  such  note 
may  sue  the  maker  as  if  the  note  were  to  bearer. 

A  transfer  by  delivery,  without  indorsement,  of  a  bill  or  note 
payable  to  bearer,  or  indorsed  in  blank,  does  not  generally  make 
the  transferer  responsible  to  the  transferee  for  the  payment  of 
the  instrument.  Nor  has  the  transferee  a  right  to  fall  back,  in 
case  of  non-payment,  upon  the  transferer  for  the  original  con- 
sideration of  the  transfer,  if  the  bill  were  transferred  in  good 
faith,  in  exchange  for  money  or  goods;  for  such  transfer  would 
be  held  to  be  a  sale  of  the  bill  or  note,  and  the  purchaser  takes  it 
with  all  risk. 
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An  indorBement  may  be  made  on  the  paprar  before  the  bill  or 
Qote  is  drawn;  and  each  indorsement,  says  Lord  Mansfield,  "is 
a  letter  of  credit  for  an  indefinite  som,  and  it  will  not  lie  in  the 
indoraer  's  month  to  bi^  that  the  indorsranents  were  not  regular. '  * 
The  same  rule  applies  to  an  acceptance  on  blank  paper.  So  an 
indorsement  may  be  made  after  or  before  acceptance,  though 
strictly  proper  only  after. 

A  bill  or  note  once  paid  at  or  after  maturity,  ceases  to  be  n^o- 
tiable,  in  reference  to  all  who  had  been  discharged  by  the  pay- 
ment. If  issued  again,  it  is  like  a  new  note  without  their  names. 
If  a  bill  or  note  is  paid  before  it  la  due,  it  is  valid  in  the  hands  of 
a  Bubseqnent  bona  fide  indorsee,  and  must  be  paid  to  him. 

A  portion  of  a  negotiable  bill  or  note  cannot  be  transferred, 
so  as  to  give  the  transferee  a  right  of  action  for  that  portion  in 
Ids  own  name.  But  if  the  bill  or  note  be  partly  paid,  it  meiy  be 
indorsed  over  for  the  balance. 

After  the  death  of  a  holder  of  a  bill  or  note,  his  executor  or  ad- 
ministrator may  transfer  it  by  his  indorsement. 

If  the  role  that  the  same  party  cannot  be  plaintiff  and  defend- 
ant prevents  the  action,  as  where  A,  B,  &  Co.  hold  the  note  of 
A,  0,  &  Co.,  so  that  if  a  suit  were  brought  A  would  be  one  of  the 
plaintifiFs  and  one  of  the  defendants  also,  which  cannot  be.  A,  B, 
&  Co.  may  indorse  the  note  to  D,  who  may  then  sue  A,  C,  &  Co. 

Section  VII. 

THE  RIGHTS  AND  DDTIES  OF  TSe  ACCEPTOR. 

Acceptance  applies  to  bills,  and  not  to  notes.  It  is  an  en- 
gagement of  the  petson  on  whom  the  bill  is  drawn  to  pay  it  ac- 
cording to  ita  tenor.  The  acceptance  must  be  in  writing  and 
signed  by  the  drawee.  It  is  usually  made  by  writing  the  word 
"acciepted"  across  the  face  of  the  bill,  followed  by  the  signature 
of  the  drawee.  It  may,  however,  be  made  on  a  separate  paper, 
but  in  such  case  it  does  not  bind  the  acceptor  except  in  favor  of 
a  person  to  whom  it  is  shown  and  who,  on  the  faith  thereof,  re- 
ceives the  bill  for  value.  Under  the  provisions  of  the  Uniform 
Negotiable  Instruments  Law,  the  holder  may  require  the  accept- 
ance to  be  written  on  the  bill,  and,  in  case  of  refusal,  may  treat 
the  bill  as  dishonored.     A  written  promise  to  accept  a  future 
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bill,  if  it  distinctly  define  and  describe  that  very  bill,  has  beeu 
held  in  this  country  as  the  equivalent  of  an  acceptance,  if  the  bill 
was  taken  on  the  credit  of  such  promise. 

A  banker  is  liable  to  his  depositor  without  acceptance  of  his 
checks,  if  he  refuses  to  pay  checks  drawn  against  funds  in  his 
hands. 

If  a  bill  is  accepted  by  a  part  only  of  thoee  jointly  responsible, 
or  joint  drawees,  it  may  be  treated  by  the  holder  as  dishonored; 
bat  if  not  so  treated,  the  parties  accepting  will  be  bound. 

An  acceptance  may  be  made  after  maturity,  and  will  be  treated 
as  an  acceptance  to  pay  on  demand. 

The  acceptance  may  be  canceled  by  the  bolder;  and  if  this 
canceling  be  volantary  and  intended,  it  is  complete  and  effectnal ; 
but  if  made  by  mistake,  by  him  or  other  parties,  and  this  mistake 
can  be  shown,  the  acceptor  is  not  discharged.  And  if  the  can- 
celing be  by  a  third  party,  it  is  for  the  jury  to  say  whether  the 
holder  authorised  or  assented  to  it. 

If  a  qualified  acceptance  be  offered,  the  holder  may  receive  or 
refuse  it.  If  he  refuses  it,  he  may  treat  the  bill  as  dishonored ; 
if  he  receives  it,  he  should  notify  antecedent  parties,  and  obtain 
their  consent ;  without  which  th^  are  not  liable.  But  if  he  pro- 
tests the  bill  as  dishonored,  for  this  reason,  he  cannot  hold  the 
acceptor  upon  his  qualified  acceptance. 

A  bill  drawn  on  one  incompetent  to  contract,  as  from  infancy, 
marriage,  or  lunacy,  may  be  treated  by  the  holder  as  dishonored. 

A  bill  can  be  accepted  only  by  the  drawee, — in  person  or  by 
his  authorized  agent, — or  by  some  one  who  accepts  for  honor. 

Skctiox  VIII. 

ACCEPTANCE  08  PAYMENT  FOR  HONOR. 

If  a  bill  be  protested  for  non-acceptance  or  for  non-payment, 
any  person  may  accept  it,  or  pay  it  "for  the  honor"  either  of  the 
drawer  or  of  any  indorser.  This  he  usually  does  by  going  with 
the  bill  before  the  notary  public  who  protested  the  bill,  and  there 
declaring  that  he  accepts  or  pays  the  bill  "for  honor";  and  he 
should  designate  for  whose  honor  he  accepts  or  pays  it,  at  the 
time,  before  the  notary  public,  and  it  should  be  noted  by  him. 

A  general  acceptance  supra  protest  (which  is  the  phrase  used 
both  by  merchants  and  in  law,  meaning,  upon  or  after  protest) 
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for  honor,  is  taken  to  be  for  honor  of  the  drawer.  The  drawee 
liiiaself,  refusing  to  accept  it  generally,  may  thus  accept  for  the 
honor  of  the  drawer  or  an  indor^er.  And  after  a  bill  is  accepted 
for  honor  of  one  party,  it  may  be  accepted  by  another  person  for 
honor  of  another  party.  And  an  acceptance  for  honor  may  be 
made  at  the  intervention  and  request  of  the  drawee. 

No  holder  is  obliged  to  receive  an  acceptance  for  honor ;  he 
may  refuse  it  wholly.  If  he  receive  it,  he  should,  at  the  maturity 
of  the  bill,  present  it  for  payment  to  the  drawee,  who  may  have 
been  supplied  with  funds  in  the  meantime.  If  not  paid,  the  bill 
should  be  protested  for  non-payment,  and  then  presented  for 
p^meot  to  the  acceptor  for  honor. 

The  undertaking  of  the  acceptor  for  honor  is  collateral  only ; 
being  an  engagement  to  pay  if  the  drawee  does  not.  It  can  only 
be  made  for  some  parly  who  will  certainly  be  liable  if  the  bill  be 
not  paid ;  because,  by  an  acceptance  or  by  a  payment,  properly 
made,  for  honor,  supra  protest,  snch  acceptor  or  payer  acquires 
an  actual  claim  against  the  party  for  whom  he  accepts,  or  pays, 
and  against  all  parties  to  the  bill  antecedent  to  him,  for  all  his 
lawful  costs,  payments,  and  damages,  by  reason  of  such  accept- 
ance or  payment.  This  is  an  entire  exception  to  the  rule  that  no 
person  can  make  himself  the  creditor  of  another  without  the  re- 
quesi;  or  consult  of  that  other ;  but  it  is  an  exception  established 
by  the  law-merchant 

The  reason  why  bills  of  exchange  are  sometimes  accepted  or 
paid  for  honor  is  to  save  the  party  for  whose  honor  this  is  done, 
from  the  veiy  heavy  damages  of  a  protested  bill. 

Section  IX. 

JUDGMENT  MOTES. 

In  many  of  our  States  it  is  a  common  practice  to  give  a 
promissory  note,  and  include  in  it  a  "confession  of  judgment," 
for  the  amount.  A  suit  may  then  be  brought  on  the  note  as  soon 
as  it  is  due  and  unpaid,  and  a  judgment  taken  out  at  once  with- 
out the  delay  of  a  trial ;  and  execution  may  issue  on  the  judg- 
ment. Sometimes  by  the  same  note  the  promisor  waives  or  re- 
nounces the  benefit  or  protection  of  all  exemption  laws ;  and  then 
the  execution  may  be  satisfied  from  any  of  his  property  that  the 
sheriff  can  find. 
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Form  of  a  Jn^pnent  Note  with  Waiver. 

« ,!»_ 

(.Time.)  after  date,  for  valua  received,  I  promise  to  pa/  ^—.^ 

or  bearer, dollars,  with  iotereet,  aail  without  defalcation  or  stay  of 

eiecntioa.  And  I  do  berebj  confeaa  judgmeBt  for  the  above  sum,  ivith  ia- 
tereat  and  costs  of  suit,  a  release  of  all  errors,  and  waiver  of  ell  rights  to 
inqaisitioii  and  appeal,  and  to  the  benefit  of  all  laws  examptiiig  real  or  per- 
sonal property  from  levy  and  sale. 

(Sigttature.) 

Sometimes,  iu  additioo  to  tiie  above,  the  same  note  has  below 
it  a  power  of  attorney,  authorizing  the  attorney  whose  name  is 
put  into  the  blank  left  for  tbat  purpose  to  appear  in  court  for 
the  promisor,  and  confess  judgment.  Sometimes  the  power  is 
given  to  an  attorney  wbom  the  parties  agree  upon,  and  then  no 
other  attorney  can  confess  the  judgment.  It  is,  however,  far 
more  nsnal,  and  better,  to  insert  the  name  of  an  attorney,  and 
add,  as  in  the  foUowii^  form,  "or  any  attorney  of  any  court  of 
record." 

Sometimes  the  note  is  followed  on  the  same  paper  by  a  power 
to  confess  judgment,  and  a  waiver  of  all  rigbt  of  exemption; 
both  the  power  and  the  waiver  extending  beyond  the  above  writ- 
ten note,  and  covering  other  notes  and  bonds  and  other  evidence 
of  debt. 

(T8.) 

Jn^ment  Kote  with  fuller  Waiver,  and  Power  of  Attoiney. 
« ,  19— 

For  value  receiTed,  I, ,  promise  to  pay  to  the  oriier  of the 

sum  of dollars,  with  interest,  !■ (lime). 

iSignatuTe.") 

Know  bU  Men  by  these  Presents,  Tbat  whereas, ,  the  Biibs/riber, 

is  now  justly  indebted  to upon  a  cerl^in  promisBory  note,  bearing 

even  date  herewith,  for  the  sum  of dollars,  and cents,  paya- 
ble to  the  order  of  the  said and  dne ,  and  may  from  time  to 

time  hereafter  become  further  or  otherwiee  justly  indebted  to  the  said 
,  upon  bonds,  promissory  notes,  due-bills,  and  other  written  evi- 
dences of  debt,  made,  or  to  be  made,  indorsed  or  accepted  by  him  and  held 
or  owned  by  the  e^d or  the  aeaignee  or  asaigneea  hereof. 

New,  Therefore,  in  consideTatiou  of  tlie  premiseB,  and  of  the  sum  of  one 
dollar  to  me  paid  by  the  said the  receipt  whereof  is  hereby  acknowl- 
edged, I  do  hereby  make,  constitute,  and  appoint or  any  attorney  of 
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*aj  Gonrt  of  teeaii,  to  be  m^  tme  and  lawful  Attoraej,  irrevocable,  for  me 
ftDd  in  mj  name,  placet  ■U'^l  stead,  to  appear  in  and  before  an^  conrt  of 
lecord,  either  in  term-time  or  in  vaeatioD,  in  anjr  of  the  States  or  TerritoileH 
of  the  United  States,  at  anjr  time  after  tlie  matnritr  of  said  note,  or  of  any 
Bueh  bond,  promiMQiy  note,  due-bill,  or  other  written  evidence  of  debt,  so 
alreadj  made  or  to  be  m&de,  indorsed  or  accepted  hj  me  u  aforesaid, 
respectively,  to  waive  service  of  process,  and  eonfeaa  a  jndgment  in  favor 

of  the  said ,  his  eiecntors,  administTStore,  assi^ee  or  asrignees,  or 

the  l^al  holder  or  holders  of  said  note  or  any  one  or  more  of  sncb  bonds, 
promisBorj  notes,  dns-billa,  or  other  written  evidences  of  debt,  as  aforesaid, 
for  BO  much  money  as  shall  by  the  same  appear  to  be  due  or  owing  thereon, 
with  intKvet  thereon  according  to  the  tenor  and  effect  thereof  respectively, 

together  with  costs;  also,  for doUare  attorney's  fees,  to  be  added 

to  the  amonnt  dae  or  owing  on  entering  ap  judgment;  also,  to  file  a  cog- 
novit for  the  amooAt  that  may  be  so  doe  or  owing,  including  attorney's  feea 
as  aforesaid,  with  an  agreement  therein  that  no  writ  of  error  or  appeal 
shall  be  prosecuted  upon  the  judgment  entered  np  by  virtue  hereof,  nor  any 
bill  in  equity  filed  to  restrain  or  in  any  manner  interfere  with  the  operation 
of  said  judgment,  or  any  execution  issued  or  to  be  issued  thereon,  and  to 
release  all  errors  that  may  intervene  in  the  enteriog-up  of  any  such  judg- 
ment or  issuing  any  execution  thereon,  and  to  consent,  stipulate,  and  agree, 
that  any  execution  issued  or  to  be  issued  upon  such  judgment,  inay  be  im- 
mediately levied  upon,  and  satisfied  out  of  any  personal  property  which  I 
may  have  or  own,  and  to  waive  and  relinquish  all  my  right  to  have  my 
personal  proper^  last  taken  and  levied  upon  to  satisfy  such  eiecation,  and 
also  to  consent  that  exeention  may  issue  upon  any  aueh  judgment  immediately. 
Herel?  ratifying  and  confirming  all  that  my  said  attorney  may  do  by  virtue 

And,  in  eonstderation  of  the  premises,  I  do  hereby  stipulate  covenant,  and 

agree  with  the  said  ,  bis  executors,  administrators,  and  with  the 

assignee,  aidgnees,  or  the  legal  holder  or  holders  of  said  note,  or  of  any  one 
or  more  of  such  bonds,  promissory  notes,  due-bills,  or  other  written  evidences 
of  debt  as  aforesaid,  that  any  exeention  so  issued  or  to  be  issued  as  afore- 
said, may  first  be  levied  upon  and  satisfied  ont  of  any  personal  properlr 
which  I  may  have  or  own,  hereby  expressly  waiving  all  right  to  have  my 
personal  property  last  taken  and  levied  upon  to  satisfy  such  execution. 

Witness  my  hand  and  seal  this day  of A.  D.  18 — 

ISignatvre.)     (5mI.) 

in  PretMoe  of 

(7B.) 

Hotarial  Proteit. 

UNITED  STATES  OF  AMEBICA. 

Btati  of r 

Otty  (oe  Town)  of and  County  or 'j^"'' 

Bi  II  SHOWN  that  on  this  day  of in  the  year  of  our 

Lord  one  thousand  nine  hundred  and ,  M  the  request  of .  If 
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NotOTj  Public,  dnij  GOiiimiaaioned  sod  sworn,  rendbtg  in  the  (St7 

(or  Town)  of  aforegaid,  did  present  tbe  original  (note  or  biU  of 

exiAangc)  hereunto  annexed  to  .  .. .. and  demanded  {paywtent  or  aeoept- 

atiee)  thereof,  which  was  refused,  atatiog  ., 

Whekkdpok,  I,  the  said  Notary,  at  tha  request  aforesaid,  did  PBOTSST, 
and  do  hereby  publicly  and  solemnly  Fbotbbt  against  tbe  Drawers  and  In- 
dorsers  of  the  said  (note  or  biU)  and  all  others  concerned,  for  all  exchange, 
re-exchange,  all  costs,  damages,  and  interest,  incurred  or  to  be  incurred  for 
want  of  {pai/mertt  or  acceptatice)  of  tbe  same. 

And  I,  the  aaid  Notary,  do  hereby  certify,  that  on  the  same  day  I  deposited 
in  the  Post  Office  at ,  Notices  for  tbe  following  persona:    , 

TH08  DONB  AND  Pbotested,  in  the  City  (or  Town)  of aforesaid 

and  my  Notarial  Seal  affixed,  tiie  day  and  year  above  written. 

(Seal)  Notary  Pv&Iie. 

(80.) 

Notice  of  Proteit. 

Six: 
Pleue  tahe  notice,  that  a  (note  made  by,  or  bitl  of  exchoivo  Araum  bf 

on  )   for  dollare,  dated  IBOO,  payabla 

and  indorsed  by  you,  is  duly  protested  for  non-payment  (or  aeeept- 

anee),  payment  (or  aceeptimct}  having  been  demanded  and  refused,  uid  the 
holders  look  to  yon  for  the  payment  thereof. 
Be^eetfnlly, 


To ,    *'otary  PwbKft 

ABSTRACT  OP  TEE  SATS  OF  OBACE  kSH  EOUItAYB  IE  AIX 
THE  STATES' AND  TEBBITOBIES. 

ALABAMA. 
The  uniform  negotiable  instruments  law  has  been  adopted  and  days  of 
graee  are  abolished.  Sondes,  Christmas  Day,  January  l>t  and  19th,  Feb* 
poary  iM,  April  13th,  and  26th,  June  3rd,  July  4th,  Oct  12th,  the  first 
Monday  of  September,  the  second  Thursday  in  October,  Tbanhsgiving  D^, 
and  Uardi  Ores  are  holidays.  If  any  other  holiday  falls  on  Sunday,  the 
Monday  following  is  a  holiday.  Paper  falling  due  on  a  holiday  ia  payable  oa 
the  next  succeeding  business  day. 


Uniform  negotiable  inatmment  act  adopted  and  ^ace  abolished.  Holidays, 
Jan.  let,  Feb.  12th  and  22d,  March  30th,  May  30th,  July  4th,  Oct.  18,  Dee. 
25th,  Labor  Day,  Thanksgiving  and  general  election  days. 

ABIZONA. 

The  uniform  negotiable  instrumeuts  law  has  been  adopted  and  days  of 

grace  are  aboliahed.    January  1st,  February  ISth,  and  22d,  May  30th,  July 
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4tli,  the  firrt  Mondaj  in  September,  October  12th,  December  SSth,  SundaTS, 
TfaankagiTing;  Arbor  and  election  daye  are  holidaTB.  When  anj  other  holida; 
falls  on  Saoday,  the  following  daj  is  treated  aa  a  legal  holiday.  Notee, 
ehecks,  etc.,  pajable  on  a  holiday  ore  due  and  collectible  on  the  day  fallowing. 

ABEAKBAS. 
Negotiable  instrumentB  are  governed  hj  the  rules  of  cotomercial  law. 
Sundays,  January  Ist  and  19th,  February  2£d,  Jone  3d,  July  4th,  Decem- 
ber 25tb,  the  0r8t  Monday  in  September,  geneial  election  and  TbanksgiTing 
days  are  legal  holidays,  and  all  paper  falling  due  on  either  of  said  days  is 
payable  on  the  preceding  day. 

CALIFORNIA. 
The  uniform  negotiable  instruments  law  has  been  adopted  and  days  of 
grace  are  abolished.  All  contracts  to  be  performed  on  a  holiday  may  be  per- 
formed on  the  next  buainees  day.  Sundays,  January  lat,  February  12th 
and  22d,  May  30th,  July  4th,  September  9th,  the  flist  Monday  of  September, 
October  12th,  Christmas,  general  election  days,  and  all  days  appointed  by  the 
QoTemor  or  President  as  days  of  public  fast,  ThanksgiTing,  or  holiday,  ar« 
l^al  holidays.  When  any  other  holiday  falls  on  Sunday,  the  Monday  fol- 
lowing is  treated  as  a  holiday. 

COLORADO. 

The  uniform  n^otiablo  instruments  law  has  been  adopted  and  days  of 
grace  are  not  allowed.  Suadaye,  January  1st,  February  IStb  and  22d,  May 
30th,  July  4th,  the  flrst  Monday  in  September,  election  day  in  Navember,  De' 
eember  2Stb,  Thanksgiving  and  fast  days  are  holidays,  and  bills  and  notes 
due  on  any  of  said  days  are  payable  on  the  next  succeeding  business  day. 
'When  any  holiday  falls  on  Sunday,  the  Monday  following  is  treated  as  a 
holiday. 

CONNECTICUT. 

The  nniform  negotiable  instruments  law  has  been  adopted  and  days  of 
grace  are  abolished.  Paper  falling  due  on  Sunday,  January  Isl,  February 
12th,  February  £2d.  May  30th,  July  4th,  the  first  Monday  of  September, 
October  12th,  December  £5th,  Tbankggiving  or  fast  days,  is  payable  on  the 
business  day  next  succeeding.  A  holiday  falling  on  Sunday  is  obserred  on 
Monday.  Saturday  afternoon  is  a  holiday  for  bonking  purposes,  and  paper 
maturing  on  Saturday  is  payable  on  Monday,  but  instruments  payable  eir 
demand  may  be  presented  for  payment  before  twelve  o'clock.  , 

BELAWABB. 
The  uniform  n^otiable  instruments  law  has  been  adapted  and  days  of 
grace  are  abolished.  Sundays,  January  Ist,  February  12th  and  22d,  May 
30th,  July  4th,  the  first  Monday  of  September,  October  ISth,  December  2Sth, 
general  election  day.  Thanksgiving,  Saturday  aftamoon  in  New  Castle  and 
Kent  Ominties,  are  public  holidays,  and  negotiable  instruments  due  on  such 
day  or  on  the  following  day,  when  any  holiday  falls  on  Sunday,  are  payable 


.OO^^  IC 


170         AB8TBACT8  OF  DATS  OP  GRACE  AND  HOLIDAYS. 

on  the  DBxt  buaineas  ilaj.     Paper  maturing  on  a  haU-bolida;  Satnrdaf  1b 
pajable  on  tbe  next  succmding  buainMa  day. 

DISTRICT  OP  COLUMBIA. 

The  aniform  negotiable  initrumenta  Ian  is  in  effect  and  days  of  grace  are 
BboliHbed.  Sundaj,  Januarj  lat,  Pebmary  23(1,  Maj  30th,  "Salj  4th,  Decem- 
ber 25th,  the  first  Monday  of  September,  ioauguiation  day,  Th&nkagiviDg 
and  fast  days  are  public  holid^>B,  and  notes  falling  due  thereon  are  deemMl 
to  have  matared  on  the  buBifieM  day  following.  When  any  .other  holiday 
falla  on  Sunday  the  following  day  is  a  holiday.  Satnrday  afternoon  is  a 
holiday  for  banking  purposes. 

FLORIDA. 

The  nniform  negotiable  inBtnimeDtB  law  haa  been  adopted  and  days  ot 
grace  are  abolished.  Snndaya,  January  1st  and  19th,  Pebruair  2Sd,  April 
2Sth,  June  3d,  July  4th,  lat  Monday  of  September,  2nd  Friday  of  October, 
December  25th,  Good  Friday,  ThanhBgiving,  general  election  days,  and 
Shrove  Tuesday  in  all  cities  or  towns  having  a  Carnival  AsBOciation,  are 
public  holidaya,  and  notes  falling  due  on  such  days  must  be  presented  on  next 
'  saceeeding  business  day.  When  any  other  holiday  falls  on  Sunday,  tbe  fol- 
lowing Monday  is  a  holiday.  Noted,  etc.,  falling  due  Saturday  are  payable 
on  Monday,  but  if  on  demand  may  be  presented  Saturday  before  twelve^ 

GEORGIA. 
Days  of  giace  are  abolished  oiv  all  eommereial  paper.  Sundays,  January 
1st  and  19th,  February  22d,  AprU  26th,  June  3d,  July  4th,  December  25t^ 
the  first  Monday  of  September,  and  days  of  public  ThanksgiTing  and  fast 
are  holidayi.  Notes,  etc,  falling  due  on  a  holiday  are  payable  on  tbe  bun- 
neas  day  next  succeeding.    When  holiday  falls  on  Sunday,  Monday  is  ob- 

HAWAII. 
The  unifotm  negotiable  instrumeots  law  has  been  adopted  and  days  of 
grsce  are  abolished.  Bills  and  notes  falling  due  on  Sunday  or  a  holiday,  or 
on  a  Satnrday  half -holiday,  aro  payable  on  the  next  succeeding  business  day, 
except  that  those  payable  on  demand  may  be  presented  on  Satnrday  before 
twelve  o'clock.  Holidays  are:  January  1,  February  22,  May  30,  June  11, 
July  4,  December  29,  the  first  Monday  and  third  Saturday  in  September,  and 
any  day  of  thanksgiving  or  fasting  appointed  by  the  President  of  the  United 
States,  and  any  holiday  appointed  by  the  Oovemor. 

IDAHO. 


The  nniform  negotiable  instrumeots  law  lias  l>een  adopted  and  days  of 
grace  are  abolished.  Sundays,  January  Ist,  February  22d,  May  80th,  June 
19th,  July  4th,  October  12th,  December  25th,  the  first  Monday  in  September, 
election,  fast,  and  Thenkagiving  days  are  holidays.  Paper  due  on  a  holiday 
is  payable  on  the  next  succeeding  buainess  day.  Paper  falling  due  on  Satur- 
day is  payable  on  Monday,  but  if  on  demand,  may  be  presented  Saturday 
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ILLINOIS. 

The  uniform  negotiable  inBtniraentB  law  is  in  force  and  dayi  of  grace  are 
not  allowed.  Holidays  are  Sundays,  January  Ist,  February  12th  and  22d, 
Slay  SOtb,  July  4th,  October  12th,  December  25th,  the  first  Monday  of  Sep- 
tember, general  election  days,  and  any  day  appointed  by  the  Governor  or 
President  as  a  day  of  fast  or  thanksgiving;  and  paper  falling  due  on  any  of 
aaid  days  is  payable  on  the  following  buHinese  day.  'If  holiday  faUs  on 
Sonday,  Monday  is  obserred.  Paper  falling  due  on  Saturday  is  payable  on 
Uonday,  except  that  if  due  on  demand  it  may  be  presented  SatuTday  before 

INDIANA. 

The  nniform  negotiable  inatmments  law  has  been  adopted  and  daya  of 
gnes  are  sboUshed.  Suudays,  January  1st,  February  12th  and  22d,  lt»y 
30th,  July  4th,  the  first  Monday  in  September,  October  12th,  Thanksgiring 
Day,  Christmas  Day,  and  general  State  or  national  election  days  are  legal 
holidays,  and  In  cities  of  35,000  or  more  Saturday  after  12  o'clock  noon  is  a 
legal  half-holiday.  WIten  a  holiday  falls  on  Sunday,  Monday  Is  obaerred. 
Notea,  etc.,  falBng  dne  on  Sunday  or  i  legal  holiday  are  payable  on  the  next 
ncccediug  bnainesa  day. 

IOWA. 

The  nniform  negotiable  inatrumente  law  has  been  adopted  and  days  of 
grace  »re  abolished.  Holidays  are  Sundays,  January  1st,  February  22d,  May 
30tlL  Jn^  4th,  the  first  Monday  of  September,  Christmas  Day,  general  elec^ 
tion  day,  and  any  day  appointed  by  the  Ooremor  or  Preoident  a  day  of 
faat  or  tbanksgiving,  and  notes  and  bills  due  on  the  same  are  payable  on  the 
f  ollowtaig  bnsioess  day. 

KANSAS. 

The  uniform  negotiable  instruments  law  has  been  adopted  and  days  of 
graee  ere  abolished.  ~  Boudays,  January  let,  February  22d,  May  30th,  July 
4th,  Christmas,  New  Year's  Day,  Thanksgiring  and  fast  days,  and  the  first 
Monday  of  September,  are  holidays;  notee  falling  due  on  a  holiday  are  pay- 
able on  the  next  saceeeding  business  day.  When  any  holiday  falls  on  Sun- 
day the  next  business  day  is  obserred.  Paper  falling  due  Saturday  ia 
p^able  Monday,  unless  it  it  payable  on  demand,  when  it  may  be  presented 
before  twelve  Saturday. 

■    KENTUCKY. 

The  uniform  negotiable  instruments  law  is  in  etFeet,  and  no  grace  ifl  al- 
lowed. Sundays,  January  1st,  February  12th  and  22d,  May  30th,  July  4th, 
October  I2tb,  the  first  Monday  in  September,  Christmas  Day,  and  daya  of  pub- 
lic thanksgiring  or  fasting  are  holidays ;  notes  falling  due  thereon  are  pay- 
able OD  the  next  succeeding  business  day.  When  any  of  said  days  ocenra  on 
Sunday,  the  fidlowing  day  is  to  be  observed. 
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LOUISIANA. 

The  uniform  negotutble  instnuneuta  law  has  been  adopted,  and  Atya  of 
grace  are  aboUatied.  Holidays  are  Baadaja,  January  lit  and  8th,  I'ebruaiy 
2£d,  Oood  Friday,  Jnse  8d,  Jnly  4th,  the  let  Uondej  in  September,  Oetobet 
12th,  November  let,  December  25th,  Thankigiving,  all  general  election  days, 
and  in  the  Pariah  of  OrleanB,  Hardi  Qrag.  In  towns  and  cities  of  over 
10,000  Saturday  is  «  half -holiday,  and  whenever  a  legal  holidey  falls  on 
Sunday  the  ancceeding  day  is  a  holiday,  and  all  notes,  etc.,  requiring  proteet 
are  payable  on  first  full  buainesa  day  after  maturity.  Holidays  and  half- 
holidays  not  included  in  time  far  notice  of  non-acceptance  or  non-payment. 
Notes,  etc.,  falling  due  on  half-holiday  may  be  presented  on  next  succeeding 
business  dsy- 

UAINE. 

Days  of  grace  are  abolished  except  on  aight  drafts.  Sondays,  publis 
Thankigiving,  Janoary  let,  Pebruary  22d,  April  19th,  May  30th,  July  4th, 
the  first  Monday  of  September,  and  December  SSth,  are  holidays,  snd  ne- 
gotiable instruments  falling  due  on  the  same  are  payable  on  the  succeedini[ 
buainesa  day.  A  holiday  falling  on  Sunday  is  observed  on  Monday.  Satur- 
day after  twelve  is  a  holiday  for  bankisg  purpoeea. 
MARYLAND. 

The  uniform  negotiable  instnunents  law  has  been  adopted  and  days  of 
grace  are  abolished.  January  1st,  February  ££d,  March  25th,  May  30th,  July 
4th,  September  12th,  October  12th,  December  2Gth,  the  first  Monday  in 
September,  Qood  Friday,  days  of  public  Thanksgiving,  and  general  election 
days,  and  the  day  following  when  any  of  these  falls  on  Sunda;,  are  public 
holidays,  and  paper  falling  due  on  any  of  said  days  is  payable  on  the  busi- 
neaa  day  next  succeeding.  Paper  falling  due  on  Saturday  is  payable  on  the 
next  succeeding  basiness  day,  but  if  on  demand  may  be  presented  on  Saturday 
before  12  o'clock. 

MASSACHUSETTS. 

The  uniform  negotiable  instruments  law  is  in  effect,  and  grace  is  not  al- 
lowed except  on  sight  drafts  and  bills  of  exchange  payable  within  the  State. 
Inatruments  falling  due  on  Sunday  or  a  holiday  are  payable  on  the  next 
succeeding  business  day.  Those  felling  due  on  Saturday  are  to  be  presented 
on  tile  next  succeeding  busincaa  day,  except  that  if  payable  on  demand  they 
may  be  presented  for  payment  before  12  o  'clock.  Holidays  are  Jannery  1st, 
February  22a,  April  I9th,  May  30th,  July  4th,  October  12th,  Thanksgiving, 
Christmaa,  the  first  Monday  in  September,  and  the  following  day  when  any 
of  these  falls  on  Sunday. 

MICHIGAN. 

The  uniform  negotiable  instruments  law  has  been  adopted  and  no  days  of 
grace  are  allowed.  Bills  and  notes  maturing  on  Sunday  or  a  holiday  are  pay- 
able on  the  next  succeeding  buBineaa  day.  Holidays  are  January  Ist,  Febru- 
ary 22d,  May  30th,  July  4th,  the  first  Monday  of  September,  Christmas,  gen- 
eral election  days,  and  any  day  appointed  as  a  day  of  fasting  or  Thanksgiving. 
When  any  holiday  fallB  on  Sunday  the  day  following  is  a  holiday.     Saturday 
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aflnniooi)  is  a  holitUj  for  banking  purposei,  and  notes  falling  due  8*tnrdk7 
are  paTBble  on  buninen  ilaj  following. 

MINNESOTA. 
The  QniloTm  negotiable  instniments  law  has  been  adopted  and  daja  of 
gnce  are  abolUhed.  Notes  payable  on  Sunday,  ThanksgiTiog,  general  elec- 
tion day,  the  first  Uonday  of  September,  Qood  Friday,  Christmas,  New  Year's 
Day,  Febmaiy  12th,  Febmary  22d,  Uay  30th,  and  July  4th,  or  on  the  fol- 
lowing day  when  either  of  the  last  six  falls  on  Ehinday,  and  notes  due  on 
Saturday  are  payable  on  the  bnainefla  day  next  oneeeeding;  bnt  demand  notM 
uay  be  presented  Saturday  before  noon. 

MISSISSIPPI. 

Qracfl  is  allowed  on  bills  of  exchange,  notes,  and  drafts  given  for  a  sunt 
eertain.  Notes,  etc.,  falling  doe  on  Sunday,  January  let,  April  Sflth,  June 
3d,  July  4tfa,  Tbaaksgiving,  or  Christmas  Day,  are  payable  on  the  seeuUr 
d^  next  succeeding. 

MISSOURI. 

Tbe  uniform  negotiable  instraments  law  is  in  force  and  grace  is  abolished. 
Sundays,  January  1st,  February  2£d,  May  30tfa,  July  4th,  flrst  Monday  of 
September,  Christmas,  ThanksgiTing,  and  the  day  of  general  or  primary 
elections,  are  public  holidays,  and  negotiablA  instruments  due  thereon  are 
payable  on  the  next  soeeeeding  business  day.  Holiday  falling  on  Suaday 
is  observed  on  Monday.  In  eitiee  of  over  100,000  inhabitants,  Saturday  ii  a 
half-holiday,  and  notes  falling  da«  on  that  day  are  payable  Monday,  bnt  if 
on  demand  may  be  presented  before  noon. 

MONTANA. 
The  Quifonn  negotiable  Instrnments  Ian  is  in  effect  and  days  of  grace  are 
aboliahed.  Notes  falling  due  on  Sunday,  January  1st,  February  12th  and 
22d,  Uay  30th,  July  4tfa,  October  12th,  December  2Sth,  tbe  first  Monday  in 
B^tember,  election,  fast  or  Thanksgiving  days,  are  payable  on  the  day  fol- 
lowing.   A  holiday  falling  on  Sunday  is  oboerved  on  Monday. 

NEBRASKA. 
The  uniform  n^otiable  instruments  law  has  been  adopted  and  grace  la 
not  allowed.  Holidays  falling  an  Sunday  are  observed  on-  Monday,  and 
negotiable  instruraeuts  falling  due  on  Sunday  or  a  holiday  are  payable  on 
the  next  business  day.  Holidays  are  January  Ist,  February  12th  and  22d, 
AprU  22d,  May  30th,  July  4th,  October  12th,  December  25th,  the  first  Mon- 
day in  September,  Thanksgiving  and  Fast  Days.  Saturday  is  a  half-holiday 
and  only  demand  notes  are  presentable  before  twelve  o'clock. 

NEVADA. 

Tbe  uniform  negotiable  instraments  law  has  been  adopted  and  days  of 

grace  are  abolished.    Notes,  ate.,  payable  on  a  holiday  become  due  the  next 

■ueeeeding  bosiness  d^.    Holidays  are  Sundays,  January  1st,  February  l&th 
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tad  aad,   May  30th,  July  4Ui,  first  Hoodaj  in   September,  October  31st, 
TbaokBgiTing,  ChriatnutB,  and  da]>B  of  primaty  or  general  election. 

NEW  HAMPBHIBE. 
The  nniform  negotiable  InBtnimentH  law  baa  been  adopted  and  grace  i» 
abolished  except  on  sight  drafts.  Notes  payable  on  Sunday,  ThiLuksgiving, 
r&Ht,  th»  general  state  election,  February  22d,  Uay  30th,  July  4th,  first  Mon- 
day of  September,  Christmas,  or  on  the  following  day  when  either  of  these 
days  falls  on  Sunday,  are  due  on  the  busineas  day  nett  succeeding.  Satur- 
day is  a  half-holiday  and  only  demand  notes  are  presentable  before  twelve 

NEW  JEHSET. 
The  nniform  negotiable  instramenta  law  bae  been  adopted  and  days  of 
grace  are  abolished.  Notes,  etc.,  falling  due  on  Sunday,  ChriBtmaB,  New 
Year's  Day,  Good  Friday,  February  12th  and  22d,  May  30th,  July  4th,  the 
first  Monday  of  September,  October  12th,  general  election  days,  and  any  day 
of  public  Thajikagiving  or  fasting  are  payable  on  the  next  tacceeding  bun- 
ness  day.  Holidays  falling  on  Sunday  are  observed  on  Monday.  Saturday 
is  a  half  holiday  and  only  demand  notea  are  presentable  before  twelve  o  'clock. 

NEW  MEXICO. 

The  nniform  negotiable  inatraments  law  has  been  adopted  and  no 
grace  is  allowed.  Notes,  etc.,  falling  due  on  Sunday  or  a  ha]idB,y,  are  payable 
on  the  next  succeeding  business  day.  January  1st,  Febroaiy  22d,  May  30tb, 
July  4tb,  the  flist  Monday  in  September,  October  12th,  December  29th, 
Thanksgiving,  general  election  days,  and  fast  days  are  legal  holidays.  Sat- 
urday is  a  h&U-holiday  and  only  demand  notes  are  presentable  before  twelve 
o'clock. 

NEW  YORK. 

The  unif onn  negotiable  instramenta  law  is  in  effect  and  days  of  grace  are 
abolished.  Sundays,  January  1st,  Febrnary  12th,  February  22d,  May  30th, 
July  4th,  the  first  Monday  in  September,  October  12tb,  December  26tb,  Satur- 
day afternoons,  any  general  election  day,  and  any  day  appointed  by  the 
Qovemor  or  President  as  a  day  of  Thanksgiving  or  fasting  are  holidays.  Bills 
and  notes  falling  due  on  a  holiday  or  Saturday  ere  payable  on  the  next 
seenlai  or  business  day;  bat  demand  notes  due  on  Saturday  may  be  pre- 
sented on  that  day  before  12  o'clock.  Other  holidays  falling  on  Sunday  are 
observed  on  Monday. 

NORTH  CABOLINA. 

The  uniform  negotiable  Instruments  law  has  been  adopted  and  grace  is 
allowed  only  on  sight  drafts.  Sundays,  January  let  and  19th,  Febraary  22d, 
M^  lOtb,  May  20tb,  July  4tb;  the  first  Monday  in  September,  December 
S5th,  Thanksgiving  Day,  and  Saturday  afternoons  are  public  holidays.  Bills 
and  notes  falling  due  on  a  holiday  or  Saturday  are  payable  on  tbe  next  bnn- 
ness  day;  but  those  falling  due  on  Satarday  may  be  presented  on  that  day 
before  12  o'clock.    Other  holidays  falling  on  Sunday  are  observed  on  Hon- 
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NOETH  DAKOTA. 
The  nniform  negotiable  inBtrumentB  law  hag  been  adopted  and  diTS  of 
grace  are  Bbolishetl.  Notes  and  bills  due  an  Sunda7B  and  holidays  are  pay- 
able op  neit  bnsinoes  day.  January  1st,  February  12th,  February  22d,  Jnly 
4th,  December  2Sth,'May  30th,  first  Monday  la  September,  general  election 
and  Thanksgiving  days,  and  Sundays  ate  holidays.  Other  holidays  falling 
on  Sunday  are  observed  on  Monday. 

OHIO. 

The  aniform  negotiable  instraments  law  ie  in  force  and  days  of  grace  ate 
abolished,  January  1st,  February  22d,  May  30th,  July  itfa,  the  firat  Uonday 
in  September,  October  12th,  December  25th,  general  election  day  afternoon, 
Saturday  afternoon,  and  any  day  appointed  as  a  day  of  fasting  or  Thonka- 
giring,  are  holidays,  and  notes,  etc.,  due  on  such  days,  or  00  Bnndaya,  are 
payable  on  the  busineaa  day  next  'succeeding ;  if  any  holiday  falls  on  Sunday, 
the  following  Monday  Is  a  holiday.  Instruments  falling  due  on  Saturday 
are  to  be  presented  for  payment  on  the  next  succeeding  buBiness  day,  but  if 
payable  on  demand,  may,  U  the  option  of  the  bolder,  be  presented  on  Satur- 
day before  noon. 

OKLAHOMA. 

Uniform  negotiable  instnuneuts  law  adopted,  and  days  of  grace  abolished. 
Holidays  are  Sunday,  January  1st,  February  22d,  May  30th,  Jn)y  4tb,  Oe- 
tober  12tfa,  December  25tb,  first  Monday  in  September,  general  election,  fast 
and  Thanksgiving  days.  Holiday  falling  on  Sunday  is  observed  on  Honda^. 
Notes  due  on  holiday  are  payable  on  next  bnunees  day. 

OEEQON. 
The  nniform  negotiable  instruments  law  has  been  adopted  and  days  of 
grace  are  aboliehed.  Bundaya,  January  tst,  February  12th  and  22d,  Uay 
30th,  July  4th,  October  12th,  December  25th,  the  first  Monday  of  September, 
days  of  general  election,  fast  and  Thanksgiving,  are  holidays.  Notes,  etc., 
payable  on  a  holiday  are  due  on  the  next  busineaa  day. 

PENNSTLTAIOA. 
The  nniform  negotiable  instramenta  law  ia  in  force  and  days  of  grace  are 
.  abolished.  Sundays,  January  let,  February  12th  and  22d,  Good  Friday,  May 
30th,  July  4th,  first  Monday  in  Septmber,  October  12th,  December  2Gth, 
first  Tuesday  after  the  first  Monday  in  November  (election  day),  fast  and 
Thanksgiving  days,  are  public  holidays,  and  nGgotiable  paper  due  on  any  of 
said  days  is  payable  on  the  next  succeeding  bocuIbt  day.  Saturday  afternoons 
are  half -holidays,  and  notes  payable  on  Saturday  are  for  purposes  of  protest  . 
eonaidered  as  if  payable  on  Monday,  but  demand  notes  may  be  presented 
Saturday  before  noon.  When  a  holiday  falls  on  Sunday,  it  Is  observed  on 
Monday. 

THE  PHTLIPPINES. 

The  nniform  negotiable  instmments  law  has  been  adopted  and  daya  of 

grace  are  aboUahed.    BUls  and  notes  maturing  on  Sunday,  a  holiday  or  a 
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Satarda;  b&lf-holida;  are  p^able  on  the  next  succeeding  boHinau  day,  bat  if 
OD  demand  maj  be  presented  on  Satnida;  before  twelve  o'clock.  Holiday 
falling  on  Sunday  is  observed  on  HoDdajr.  Holiday!  are:  Sunday,  January 
1,  Febmary  22,  Tburtday  ^nd  Friday  of  Holy  Week,  May  1,  May  30,  July  4, 
Aug.  13,  Thanksgiving,  December  2S,  December  30,  general  election,  and 
days  of  special  elections  designated  b7  the  Qovenior-Qeneral,  and  any  other 
day  designated  by  him  as  a  holiday. 

POBTO  BICO. 

Days  of  grace  are  not  allowed.  Holidays  are :  Sundays,  January  1,  Febru- 
ary 22,  March  22,  Good  Friday,  May  30,  July  4,  July  25,  general  election 
days,  and  days  appointed  by  the  President  of  the  TToited  States  or  by  the 
Governor  or  the  Legislative  Assembly  «a  days  of  fastiog  or  Thanksgiving  or 
as  holidays.  When  any  other  holiday  falls  on  Sunday,  Monday  is  observed. 
Bills  and  notes  falling  due  on  a  holiday  are  payable  on  the  next  iDCceedlng 
business  day. 

BHODE  ISLAN1>. 

The  uniform  negotiable  inatrtiments  law  is  in  efCect  and  grace  is  allowed 
only  on  sight  drafts.  January  lat,  July  4th,  February  22d,  May  30th,  and 
Christmas  Day,  or  when  either  of  said  days  falls  on  Sunday  tlie  day  follow- 
ing it,  the  second  Friday  in  May,  the  first  Monday  of  September,  October 
12th,  the  Tuesday  after  the  first  Monday  in  November,  days  of  Thanksgiving 
or  fast  are  holidays,  and  payment  of  all  notes,  checks,  and  bills,  due  and 
payable  on  such  holidays,  is  to  be  made  on  the  secular  day  nest  ancceeding. 
Saturday  after  twelve  o  'clock  is  a  holiday  for  bank  purposes. 

SOUTH  CAKOLINA. 

The  nniform  negotiable  instruments  law  has  been  adopted  and  days  of 
grace  abolished.  Paper  falling  due  on  Saturday  or  on  a  holiday  la  payable  on 
next  business  day;  but  instruments  payable  on  demand  may  be  presented  on 
Saturday  before  twelve  o'clock  if  tliat  entire  day  is  not  a  holiday.  Holidays 
are  January  1st  and  19th,  February  22il,  May  10th,  June  3d,  July  4th, 
December  25th,  the  first  Monday  in  September  and  days  of  Thanksgiving  and 
general  election. 

SOUTH  DAKOTA. 

Uniform  negotiable  instnunenta  law  adopted  and  days  of  grace  abolished. 
Notes  due  on  holidays  are  payable  on  next  business  day.  January  1st,  Feb- 
ruary 22d,  July  4th,  December  25th,  May  30th,  and  days  of  general  election 
and  Thankagiving  days  are  holidays.  If  any  of  the  first  four  falls  on  Sun- 
day, the  Monday  following  is  a  holiday. 


The  uniform  negotiable  instruments  law  is  in  force  and  days  of  grace  are 
abolished.  January  1st,  January  19tb,  February  22d,  May  30th,  June  3d, 
Jnly  4th,  Good  Friday,  first  Monday  iu  September,  December  25th,  Thanks- 
giving Day,  and  general  election  days  are  holidays.     Holidays  falling  on 
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BandAT-  are  obsurved  on  Moiulay.  Notee,  etc,  falling  due  on  Sucdaj  or  ft 
holiday  are  payable  on  the  next  Buiiceeding  buainass  day.  Those  falllog  due 
OD  Saturday  are  payable  the  next  aucceediug  busiueBe  day,  except  that  tboM 
payable  an  ilemand  may  at  the  option  of  the  holder  be  presented  before  13 
o'clock  on  Saturday,  when  that  entire  day  is  not  a  holiday. 


Qraee  is  allowed  on  all  negotiable  notes  and  billa.  Sundays,  January  1st, 
February  S2d,  March  2d,  April  21st,  July  4th,  December  25th,  the  first  Mon- 
day in  September,  general  election  days,  and  days  of  public  fasting  or  thanks- 
giving are  holldaya.  If  a  holiday  oceura  on  Sunday,  the  next  day  is  obserred 
AS  a  holiday,  but  preMntment  of  commercial  paper  for  acceptance  or  pay- 
ment in  such  case  may  be  made  on  the  Saturday  previona. 

UTAH, 
The  uniform  negotiable  instrumeuta  law  baa  been  adopted  and  giftee  ia  not 
allowed.  Sundays,  January  Ist,  February  12th  and  22d,  April  IStb,  May 
30th,  July  4th,  July  24th,  October  12th,  December  25Ui,  the  first  Monday  in 
September,  Fast  and  ThanksgiTing  days  are  bolidays.  Ilolidays  falling  on 
Sunday  are  obserred  on  Monday.  Notes,  etc.,  faUing  due  on  a  holiday  are 
payable  on  the  next  snceeeding  buaineas  day.  Those  falling  due  on  Saturday 
are  payable  on  Monday,  except  that  those  payable  on  demand  may  at  the 
option  of  the  holder  be  presented  before  12  o'clock  on  Saturday, 

TEEMONT. 
Days  of  grace  are  abolished.  Notea  falling  doe  on  a  holiday  an  payable 
on  the  following  buaineas  day.  Sundays,  January  let,  February  &2d,  July 
4th,  May  30th,  August  16th,  October  12th,  December  2Bth,  the  first  Mond^- 
in  September,  fast  and  ThanksgiTing  days  are  legal  holidays.  When  any 
other  holiday  falls  on  Sunday  the  Monday  foUowing  is  a  holiday. 

TIBGINIA. 
The  uniform  n^otiable  instruments  law  ia  in  effect  and  daya  of  grace  are 
abolished.  January  lat  and  19tb,  February  22d,  May  80th,  July  4th,  the 
first  Monday  in  September,  December  2Sth,  days  of  pnblle  Thanks- 
giving or  foat  are  holidays,  and  notea,  etc.,  falling  due  thereon  or  on  fiatur- 
days  are  payable  on  the  secular  day  next  succeeding.  When  any  holiday 
falls  on  Sunday  the  Monday  foUowing  is  obserred  as  a  hoHday. 

WAflHINQTON. 
The  nniform  negotiable  instrumenta  law  has  been  adopted  and  days  of 
grace  are  aboliahed.  Sundays,  January  Ist,  February  12th  and  22d,  May 
30th,  July  4th,  October  12th,  December  2Sth,  the  first  Monday  in  September, 
days  of  general  election  and  Thanksgiving  are  holidays,  and  notes  falling 
doe  thereon  are  payable  on  the  next  succeeding  secular  day. 

WEST  TTBGINLL 

The  uniform  negotiable  instruments  law  has  been  adopted  and  days  of 

grace  are  abolished.    Notes,  etc.,  falling  dne  on  Sunday  or  a  holiday  are  f^' 
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able  on  tlie  next  cnceeeding  biuiii«as  Oay ;  those  falling  dne  BatnrdsT',  if  not 
paid  before  noon,  aie  pajabla  Uondaj.  Januar;  Igt,  Fehrauj  12th  aod  22d, 
Ji]l7  4th,  M&7  SOth,  October  12th,  DeeembeT  2Stb,  the  flrat  Uonday  in  Sep- 
tember, electiOD  and  ThankagiTiDg  daya  are  holidaj^  A  holiday  falling  on 
Sunday  is  obaerred  on  Monday. 

WISCONSIN. 
The  uniform  negotiable  instrotnenta  lair  haa  been  adopted  and  day*  of 
grace  are  aboUahed.  Negotiable  paper  falling  due  on  Sunday,  January  lat, 
February  Z2d,  May  SOth,  July  4th,  December  2Stb,  ThanksgiTing  Day, 
labor  Day,  general  election  days,  la  payable  on  tbe  secular  day  next  aneceed- 
ing.    Holidaya  falling  on  Sunday  are  obaerred  on  Uonday. 

WYOMING. 
The  uniform  negotiable  inatrnmentB  law  ia  in  force  and  grace  ia  not  al- 
lowed. January  lat,  February  12th  and  22d,  May  SOth,  July  4th,  December 
2Sth,  Arbor  Day,  general  election  day,  and  Thaukagiving  Day  are  holidaya. 
If  snch  holiday  fslla  on  Sunday,  the  Monday  folloiring  ia  a  legal  holiday. 
Notea  dne  on  holiday  or  on  Saturday  or  Sunday  are  payable  on  n 
day,  but  demand  notea  may  be  presented  Satordaj  before  noon. 


CHAPTER  ZTL 
AQEirCT. 


AGENCY  IN  OENERAL. 

The  relation  of  principal  and  agent  impliee  that  the  principal 
acts  hy  and  through  the  agent,  so  that  the  acts  in  fact  of  the 
agent  are  the  acts  in  law  of  the  principal;  and  only  when  one  is 
authorized  by  another  to  act  for  him  in  this  way,  and  to  this  ex- 
tent, ia  he  an  agent.  One  who  is  disqualified  from  contracting 
on  his  own  account  may  act  aa  the  agent  of  another ;  thus  infants, 
married  women,  and  aliens  may  act  as  agents  for  others. 

A  principal  is  responsible  for  the  acts  of  his  agent,  not  only 
when  he  haa  actually  given  full  authority  to  the  agent  thus  to 
represent  and  act  for  him,  but  when  he  has,  by  his  words,  or  his 
acts,  or  both,  caused  or  permitted  the  person  with  whom  the 
agent  deals  to  believe  him  to  be  clothed  with  this  authority.   And 
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a  man  may  be  thus  held  as  a  principal,  either  because  lie  has  in, 
some  way  authorized  all  persons  to  believe  that  he  has  consti- 
tuted some  other  man  his  agent,  or  because  he  has  authorized 
only  the  party  dealing  with  the  supposed  agent  to  so  believe. 
For  all  responsibility  rests  upon  two  grounds,  which  are  com- 
monly united,  but  either  of  which  alone  is  sufficient;  one,  the 
giving  of  actual  authority ;  the  other,  such  appearing  to  give  au- 
thority as  justices  those  who  deal  with  the  supposed  agent  in  be- 
lieving that  this  authority  was  given  him. 

A  general  agent  is  one  authorized  to  represent  his  principal 
in  all  his  business,  or  in  all  bis  business  of  a  particular  kind. 
A  particular  agent  is  one  authorized  to  do  only  a  specific  thing 
or  a  few  specified  things.  It  is  not  always  easy  to  discriminate 
between  these ;  but  it  ia  often  important,  by  reason  of  the  rule 
that  the  authority  of  tha  general  agent  is  measured  by  the  usual 
scope  and  character  of  the  business  he  is  empowered  to  transact. 
By  appointing  him  to  do  that  business,  the  principal  is  considered 
as  saying  to  the  world  that  his  agent  has  all  the  authority  neces- 
sary to  the  doing  of  it  in  the  usual  way.  And  if  the  agent  trau'- 
scends  his  actual  authority,  but  does  not  go  beyond  the  natural 
and  usual  scope  of  the  business,  the  principal  is  bound,  unless 
the  party  with  whom  the  general  ^ent  dealt  knew  that  the  agent 
exceeded  his  authority.  For  if  an  agent  does  only  what  is  natu- 
ral and  usual  in  transacting  business  for  his  principal,  and  yet 
goes  beyond  the  limits  prescribed  by  him,  it  is  obvious  that  tho 
principal  must  have  put  particular  and  unusual  limitations  to  hi^ 
authority ;  and  these  cannot  affect  the  rights  of  a  third  party  who 
deals  with  the  agent  in  ignorance  of  these  limitations.  But,  on 
the  other  hand,  the  rule  is,  that;  if  an  agent  who  is  specially  au- 
thorized to  do  a  specific  thing  esceeds  his  authority,  the  principal 
is  not  bound,  because  the  party  dealing  with  such  agent  must  in- 
quire for  himself,  and  at  his  own  peril,  into  the  extent  and  limit-^ 
of  the  authority  given  to  the  agent.  Here,  however,  as  before,  if 
the  party  dealing  with  the  agent,  and  inquiring,  as  he  should, 
into  his  authority,  has  sufBcient  evidence  of  this  authority  fur- 
nished to  him  by  the  principal,  and,  in  his  dealings  with  the 
agent,  acts  within  the  limits  of  the  authority  thus  proved,  he  can- 
not he  affected  by  any  reservations  and  limitations  made  secretly 
by  the  principal,  and  wholly  unknown  to  the  person  dealing  with 
the  agent. 
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Section  IL 

HOW  AUTHOMTY  HAT  BE  GPfBtt  TO  AN  AGENT. 

It  may  be  given  under  seal,  or  in  writing  vithoat  seal,  or 
orally.  It  given  by  a  writtui  iiistrumeDt,  this  instmment  is 
called  a  Power  of  Attorney,  of  which  we  shall  give  various  forms 
at  the  close  of  this  chapter.  An  oral  appointment  authorizes  the 
agent  to  make  a  written  contract,  but  not  to  execute  instruments 
under  seal.  But  an  instrument  under  seal,  signed  and  sealed  in 
the  .principal's  presence,  and  by  his  request  and  authority,  will 
be  regarded  as  the  principal's  deed,  made  by  himself.  One  em- 
ployed by  another  to  act  Cor  him  in  the  usual  trade  or  business 
of  the  agent,  as  auctioneer,  broker,  or  the  like,  acquires  thereby 
authority  to  do  all  that  is  uecessary  or  usual  in  that  business. 
And  if  a  person  puts  his  goods  into  the  custody  of  another  whose 
ordinary  and  usual  business  it  is  to  sell  such  goods,  he  authorizes 
the  whole  world  to  believe  that  this  person  has  them  for  sale,  and 
any  person  buying  them  honestly,  in  this  belief,  would  hold  them. 
■  Therefore,  if  fraudulent  by-bidding  be  procured  or  permitted 
br  the  auctioneer,  even  without  the  knowledge  of  the  owner  of 
the  goods,  the  owner  is  answerable  for  this  fraud  of  his  i^^t, 
and  the  buyer  has  a  right  to  refuse  to  take  the  goods.  So  neither 
party  is  boimd  until  the  agreement  of  sale  is  completed.  There- 
fore the  auctioneer  may  withdraw  any  article,  and  a  bidder  mtiy 
withdraw  any  bid,  until  the  article  is  "knocked  down,"  but  not 
afterwards;  for  then  the  sale  is  completed,  and  the  property  in 
(or  ownership  of)  the  article  passes  to  the  buyer. 

If  one  is  repeatedly  employed  to  do  certain  things, — as  a  wife 
or  a  son  to  sign  bills  or  receipts ;  or  a  domestic  servant  to  make 
purchases;  or  a  merchant  or  broker  to  sign  policies,  and  the  like, 
— in  all  these  cases,  one  dealing  with  the  person  thus  usually 
employed,  is  justified  in  believing  him  authorized  to  do  those 
things  with  the  assent  and  approbation  of  his  employer,  and  in 
the  same  way  in  which  be  has  done  them,  but  not  in  any  other 
way.  Thus,  if  a  servant  is  usually  employed  to  buy,  but  always 
for  cash,  this  implies  no  authority  to  buy  on  credit. 

An  agency  may  be  confirmed  and  established,  and  in  fact 
created,  by  a  subsequent  adoption  and  ratification ;  and  a  rati- 
fication relates  back  to  the  original  transaction.  A  corporation 
is  bound  by  the  ratification  of  an  agent's  acts,  in  the  same  man- 
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ner  as  an  individual  would  be.  Bat  no  ratification  ia  effectual 
to  bind  the  principal,  unless  made  by  the  principal  with  a  knowl- 
edge of  all  the  material  facts.  And  there  can  be  ratification  only 
where  the  act  ia  done  by  one  purporting  to  be  an  agent,  or  by  an 
assumed  aatbority.  Generally,  one  who  receives  and  holds  a 
beneficial  result  of  the  act  of  another  as  his  agent,  is  not  per^ 
mitted  to  deny  such  agency;  and  in  some  cases  this  is  extended 
even  to  acts  of  such  agent  under  seal. 

Thus,  if  an  agent  aetl  under  seal  property  of  a  supposed  prin- 
cipal,  an  individual  or  a  corporation,  and  receive  payment,  and 
hand  thia  over  t<)  the  principal,  if  the  principal  could  show  that 
the  agent  had  no  authority,  be  might  avoid  the  sale,  and  recover 
the  property ;  but  he  could  not  do  this  and  also  hold  the  money 
paid  for  it.  And  if  one,  knowing  that  another  has  acted  as  his 
agent,  does  not  disavow  the  authority  ae  aoon  aa  he  conveniently 
can,  but  lies  by  and  permits  a  person  to  go  on  and  deal  with  the 
supposed  agent,  or  to  lose  an  opportunity  of  indemnifying  him- 
self, this  is  an  adoption  and  confirmation  of  the  acts  of  the  agent. 
Nor  can  a  supposed  principal  adopt  a  part  for  his  own  benefit, 
and  repudiate  the  rest  of  the  supposed  agency ;  he  must  adopt 
the  whole  or  none. 

If  an  agent  makes  a  sale,  and  his  principal  ratifies  the  sale, 
he  thereby  ratifies  the  agent's  representationa  made  at  the  time 
of  the  sale  and  in  relation  to  it,  and  ia  bound  by  them. 

The  whole  subject  of  mercantile  agency  ia  infiuenced  and  gov- 
erned by  mercantile  usage.  Thua,  as  to  the  difference  between 
factors  and  brokers,  the  law  adopts  a  distinction  uaual  among 
merchants,  although  it  may  not  always  be  regarded  by  them.  A 
factor  is  a  mercantile  agent  for  sales  and  purchases,  who  haa  pos- 
session of  the  goods;  a  broker  is  such  agent,  but  without  posses- 
sion of  the  gooda  Hence,  a  factor  may  act  for  his  principal,  and 
yet  in  his  own  name,  because  the  actual  owner,  by  delivering  to 
him  the  goods^  gives  to  him  the  appearance  of  an  owner ;  but  a 
broker  must  act  only  in  the  name  of  his  principal. 

A  purchaser  of  goods  from  a  factor  may  set  off  against  the 
price  a  debt  due  from  the  factor,  unless  he  buys  the  goods  know- 
ing that  they  are  another's;  not  so,  if  the  purchaser  buy  from  a 
broker.  Again,  a  factor  has  a  lien  on  the  goods  for  his  claims 
it  his  principal ;  but  a  broker  generally  has  not. 
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One  may  be  a  factor  as  to  all  rights  and  duties,  who  is  called 
a  broker;  as  an  exchange-broker,  who  has  notea  for  sale  on  dis- 
count, certificates  of  stock,  etc.,  delivered  into  his  possession; 
und  such  broker,  heing  actually  a  factor,  would  have  a  lien  on 
llie  policies  of  insurance  or  other  documents  held  by  him,  for  his 
eomniisaions  and  charges  about  those  documents. 

A  cashier  of  a  bank,  or  other  official  person,  may  be  an  agent 
for  those  whose  officer  he  is,  or  for  others  who  employ  him.  He 
has,  without  special  gift,  all  the  authority  necessary  or  usual  to 
the  transaction  of  his  business.  But  he  cannot  bind  his  employ- 
era  by  any  unusual  or  illegal  contract  made  with  their  customers. 
The  same  law,  and  the  same  quelifications,  apply  to  the  case  of 
officers  of  railroad  eomp.nniea,  or  other  corporations.  Their  acta 
bind  their  einployer.'*  or  compsnies,  so  far  as  they  have  authorized 
those  acts,  or  have  justified  those  who  dealt  with  the  officers  in 
believing  that  the  officers  possessed  such  authority,  but  no  further. 

Nor  would  tlie  acts  or  permissions  of  such  officer  have  any 
validity  if  they  violate  his  official  duties,  and  are  certainly  and 
obviously  beyond  liis  power,  even  if  sanctioned  by  his  directors; 
as  if  the  cashier  of  a  bank  permitted  overdrawing,  or  the  like. 
And  parties  who  deal  with  such  agent  in  such  a  transaction  would 
be  unable  to  hold  the  principal ;  for  the  law  would  consider  them 
as  knowing  that  the  officer  could  have  no  right  to  do  such  things. 

Therefore,  the  general  agent  of  a  corporation,  clothed  with  a 
certain  power  by  the  charter  or  the  lawful  acts  of  the  corpora- 
tion, may  use  that  power  for  an  authorized,  or  even  a  prohibited 
purpose,  in  his  dealings  with  an  innocent  third  party,  and  render 
the  corporation  liable  for  his  acts,  if  they  be  really  within  the 
power  given  him,  or  seem  to  be  within  it  by  the  fault  or  act  of 
the  corporation ;  but  riot  otherwise.  Thus,  a  treasurer  of  a  cor- 
poration has  no  power  to  release  a  claim  which  belongs  to  the 
corporation. 

Section  III. 

EXTENT  ANb  DURATION  OP  AUTHOBITT. 

A  OENEBAL  authority  may  continue  to  bind  a  principal  after 
its  actual  revocation,  if  the  agency  were  known,  and  the  revoca- 
tion be  wholly  unknown  to  the  party  dealing  with  the  agent, 
■without  that  party 's  fault. 
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An  aathorit^  to  sell  implies  an  authority  to  sell  on  credit,  if 
that  be  usual,  otherwise  not;  and  if  an  agent  sells  on  credit 
without  any  authority,  or  by  exceeding  his  authority,  the  princi- 
pal may  claim  his  goods  from  the  purchaser,  or  bold  the  agent 
responsible  for  their  price.  Neither  an  auctioneer,  nor  a  bn&er 
employed  to  sell,  has  any  r^ht  to  sell  on  credit,  unless  this  au- 
thority is  given  him  expressly,  or  by  some  known  and  established 
usage.  And  the  agent  is  generally  responsible  if  he  mixes  the 
goods  of  his  principal  with  hia  own,  in  such  a  manner  as  to  con- 
fuse them  together,  or  takes  a  note  payable  to  himself,  unless  this 
be  authorized  by  the  usage  of  the  trade. 

If  the  agent  (or  factor)  takes  a  note  payable  to  himself,  and 
becomes  bankrupt,  such  note  belongs  to  his  principal,  and  not  to 
the  agent's  assignees. 

A  power  to  sell  gives  a  power  to  warrant,  where  there  is  a  dis- 
tinct usage  of  making  such  sales  with  warranty,  and  the  want  of 
authority  to  warrant  is  unknown  to  the  purchaser,  without  his 
fault ;  and  not  otherwise.  Thus,  it  has  beeu  held  that  an  author- 
ity to  sell  a  horse  implies  an  authority  to  sell  with  warranty,  be- 
cause horses  are  usually  sold  with  warranty.  A  general  author- 
ity to  sell  goods  carries  with  it  an  authority  to  sell  by  sample. 
Qeneral  authority  to  transact  business,  or  even  to  receive  and 
discharge  debts,  does  not  enable  an  agent  to  accept  or  indorse 
bills  or  notes,  so  as  to  charge  his  principal.  Indeed,  special  au- 
thorities to  indorse  are  construed  strictly.  But  this  authority 
may  be  implied  from  the  previous  usage  of  the  agent,  recognized 
and  sanctioned  by  the  principal.  Where  a  confidential  clerk 
was  accustomed  to  draw  bills  for  his  employer,  and  this  employer 
bad  authorized  him  in  one  instance  to  indorse,  and  on  two  other 
occasions  had  received  money  obtained  by  his  indorsement  of  his 
employer's  name,  the  court  held  that  a  jury  might  consider  the 
clerk  authorized  generally  to  indorse  for  his  employer.  An 
agent  to  receive  cash  has  no  authority  to  take  bills  or  notes,  ex- 
cept bank-notes. 

If  an  agent  sells  and  makes  a  material  representation  which 
he  believes  to  be  true,  and  the  principal  knows  it  to  be  false,  and 
does  not  correct  it,  this  is  the  fraud  of  the  principal,  and  avoids 
the  sale. 

If  an  agency  be  justly  implied  from  general  employment,  it 
may  continue  so  far  as  to  bind  the  principal  after  his  withdraw^ 
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of  the  authority,  if  that  withdrawal  be  not  made  known,  in  anch 
way  aa  is  usual  or  proper,  to  all  who  deal  with  the  agent  as  sach. 

Bevocation,  generally,  ia  always  in  the  power  and  at  the  will 
of  the  principal.  His  death  operates  of  itself  a  revocatiaL  But 
the  death  of  an  agent  does  not  revoke  the  authority  of  a  sub- 
^ent  appointed  by  the  agent  under  an  authority  given  him  by 
the  principal.  If  the  power  be  coupled  with  an  interest, — as 
where  one  gives  a  person  power  to  sell  goods  and  apply  the 
money  for  his  own  benefit,  or  the  like, — or  if  it  is  giveii  for  a 
valuable  eonsideration,  and  the  continuance  of  the  power  is  req- 
uisite to  make  the  interest  available,  then  it  cannot  be  revoked 
at  the  pleasure  of  the  principal.  Marriage  of  a  woman  revokes 
a  revocable  authority  givm  by  her  while  aingle. 

If  an  agent  to  whom  commercial  paper  ia  given  for  collection 
be  negligent  or  mistaken  about  it,  and  so  in  fault  towards  fais 
principal,  the  measure  of  his  responsibility  is  the  damage  actually 
sustained  by  bis  principal. 

If  a  bank  receive  notes  or  bills  for  collection,  although  charg- 
ing no  commission,  the  possible  use  of  the  money  is  consideration 
enough  to  make  them  liable  as  agoita  having  compensation ;  that 
is,  liable  for  any  want  of  due  and  legal  diligence  and  care.  But 
if  the  bank  exercise  proper  skill  and  care  in  the  choice  of  a  col- 
lecting agent,  or  of  a  notary,  or  other  person  or  officer,  to  do  what 
may  be  necessary  in  relation  to  the  paper  committed  to  them,  the 
bank  is  not  liable  for  his  want  of  care  or  skill. 

In  general,  an  exigency,  or  even  necessity,  which  would  make 
an  extension  of  the  power  of  an  agent  very  useful  to  his  employer, 
wiU  not  give  that  extension.  A  master  of  a  ship,  however,  may 
sell  it,  is  case  of  necessity,  or  pledge  it  by  bottomry,  to  raise 
money.  But  this  ia  a  peculiar  effect  of  the  law-merchant,  to  be 
considered  more  fully  in  the  chapter  on  the  Law  of  Shipping; 
and  no  such  general  rule  applies  to  ordinary  agendeB, 

Section  IV. 

the  bzecunon  op  authority. 

Genxrallt,  an  authority  must  be  conformed  to  with  great 
strictness  and  accuracy;  otherwise,  the  principal  will  not  be 
bonnd,  although  the  agent  may  be  bound  personally.    Bat  the 
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old  strictness  is  now  abated  considerably ;  and,  whatever  be  the 
form  or  manner  of  the  s^nature  of  a  simple  contract,  it  will  be 
held  to  bind  the  principal,  if  that  were  the  certain  and  obvious 
int«nt.  In  the  case  of  sealed  instruments,  the  ancient  severity  is 
more  strictly  maintained. 

That  the  authority  must  be  conformed  to  with  strict  accuracy, 
in  all  matters  of  substance,  is  quite  certain ;  but  the  whole  instru- 
ment will  be  considered,  in  order  to  ascertain  the  intention  of  the 
parties  and  the  extent  of  authority.  A  power  given  to  two  can- 
not be  executed  by  one ;  bat  some  exception  to  the  rule  as  to  joint 
power  exists  In  the  ease  of  public  agencies,  and  also  in  many  com- 
mercial transactions.  Thus,  either  of  two  factors — whether  part- 
ners or  not — may  sell  goods  consigned  to  both.  And  where  there 
are  joint  agents,  whether  partners  or  not,  notice  to  one  is  notice 
to  both. 

In  commercial  matters,  usage,  or  the  reason  of  the  thing,  may 
sometimes  seem  to  add  to  an  authority;  so  far,  at  least,  as  is 
requisite  for  the  full  discharge  of  the  duty  committed  to  the 
agent  in  the  best  and  most  complete  manner.  Thus,  it  is  held 
that  an  agent  to  get  a  bill  discounted  may  indorse  it  in  the  name 
of  hie  principal,  unless  he  is  expressly  forbidden  to  indorse.  So 
a  broker,  employed  to  procure  insurance,  may  adjust  a  loss  under 
the  same;  but  he  cannot  give  up  any  advantages,  rights,  or  se- 
curities of  the  assured,  by  compromise  or  otherwise,  without  spe- 
oal  authority. 

Sbctton  v. 

liability  op  an  aoent. 

Gbnerallt,  an  agent  makes  himself  liable  by  his  express  agree- 
ment, or  by  transcending  his  authority,  or  by  a  material  depart- 
ure from  it,  or  by  concealing  his  character  as  agent,  or  by  such 
conduct  as  renders  his  principal  irresponsible,  or  by  his  own  bad 
faith.  If  he  describes  himself  as  agent  for  some  unnamed  prin- 
cipal, he  is  not  liable,  unless  he  is  proved  to  be  the  real  principal. 
If  an  agent  execute  an  instrument  the  lan^age  of  which  would 
hold  him  personally,  he  cannot  exonerate  himself  by  showing  that 
in  fact  he  signed  it  as  agent,  and  that  this  was  known  to  the 
other  party;  because  this  would  be  to  vary  the  terms  of  a  writ- 
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tfin  contract  by  evidence,  vhich  is  not  permitted,  as  we  have  be- 
fore stated. 

A  par^  witb  whom  an  agent  deals  as  agent  cannot  hold  him 
personally,  on  the  ground  that  he  transcended  or  departed  from 
his  authority,  if  that  party  knew  at  the  time  that  the  agent  did 
ao.  If  he  exceeds  his  authority,  he  is  liable  on  the  whole  contract, 
although  a  part  of  it  is  within  his  authority.  One  who,  having 
no  authority,  acts  as  agent,  is  personally  responsible.  But  if  an 
agent  transcends  his  authority  through  an  ignorance  of  its  limits 
which  is  actual  and  honest,  and  is  not  imputable  to  his  own  neg- 
lect of  the  means  of  knowledge,  he  would  not  be  held,  unless  an 
innocent  party  dealing  with  him  as  agent  would  otherwise  sofFer 
loas. 

Sbction  VI. 

SIOETS  OF  ACTION  OROWING  OUT  OF  A«BNCT. 

If  an  agoit  intrusted  with  goods  sell  the  same  without  author- 
ity, the  principal  may  affirm  the  sale,  and  ane  the  buyer  for  the 
price,  or  he  may  disaffirm  the  sale,  and  recover  the  goods  from 
the  buyer. 

In  case  of  a  simple  contract,  that  is,  a  contract  not  under  seal, 
an  nndiscloaed  principal  may  show  that  the  nominal  party  was 
actually  his  agent,  and  thus  make  himself  actually  a  party  to 
the  contract,  and  sue  upon  it ;  but  if  the  other  party  has  pre- 
viously in  good  faith  settled  with  the  supposed  agent,  or  paid 
him  anything,  in  cash  or  by  charge,  or  in  account,  this  other 
party  must  not  lose  by  the  coming  forward  of  the  principal.  So, 
too,  an  undisclosed  principal,  when  discovered,  may  be  made 
liable  oo  such  contract ;  but  would  be  protected,  if  his  accounts 
or  relations  with  his  agent  had  been  in  the  meantime  changed  in 
good  faith,  so  as  to  make  it  detrimental  to  him  to  be  held  liable. 
If  one  sells  to  an  agent,  knowing  him  to  be  an  agent,  and  know- 
ing who  is  his  principal,  and  elects  to  charge  the  goods  to  the 
agent  alone,  he  cannot  afterwards  transfer  the  charge  to  the 
principaL 

Notice  to  an  t^ent,  before  the  transaction  goes  so  far  as  to 
render  the  notice  useless,  is  notice  to  the  principal.  And  knowl- 
edge obtained  by  an  agent  in  the  course  of  the  transaction  itself 
is  the  same  thing  as  knowledge  of  the  principal.  Notice  to  an 
officer  or  member  of  a  corporation  is  notice  to  that  corporation, 
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it  the  officer  or  member,  by  appointment,  or  by  usage,  had  an- 
thority  to  receive  it  for  the  corporation ;  but  notice  to  any  mem- 
ber is  not  necessarily  notice  to  a  corporation. 


HOW  A  PBtNCIPvlL  IS  AyPECTED  BY  THE  ACTS  OF  HIS  AOBNT. 

Ip  an  agent  makes  a  fraudulent  representation,  a  principal 
will  be  liable  for  resulting  injury,  although  personally  ignorant 
and  innocent  of  the  wrong ;  nor  can  he  take  any  benefit  there- 
from. A  principal  cannot,  of  course,  restrict  his  liability  by 
calling  himself  an  agent,  although  this  is  sometimes  attempted. 

Payment  to  an  agent  of  money  due  to  the  principal  binds  the 
principal  only  when  it  is  made  to  the  agent  in  the  regular  course 
of  business.  Payment  to  a  sub-agent  appointed  by  the  agent,  but 
whose  appointment  is  not  authorized  by  the  principal,  binds  the 
agent,  and  renders  him  liable  to  the  principal  for  any  loss  of  the 
money  in  the  sub-t^ent's  hands.  Where  a  legacy  was  left  to  a 
tradesman,  and  the  executors  paid  it  to  a  shopman  who  was  in 
the  habit  of  receiving  daily  payments,  this  was  held  not  a  sufB- 
cient  payment  to  discharge  the  executors.  And,  generally,  a 
shopman  authorized  to  receive  money  at  the  counter,  or  any 
person  authorized  to  receive  money  at  any  particular  place  or 
in  any  particular  way,  is  not  thereby  authorized  to  receive  it  in 
any  other  place  or  in  any  other  way.  Nor  is  the  principal  bound, 
if  the  agent  be  authorized  to  receive  the  money,  but,  instead  of 
actually  receiving  it,  discharge  a  debt  due  from  him  to  the  payer, 
and  then  give  a  receipt  as  for  money  paid  to  his  principal,  unless 
it  can  be  shown  that  he  has  special  authority  to  receive  payment 
in  this  way,  or  that  such  payment  is  justified  by  known  usage. 

In  general,  althoi^h  a  principal  may  be  responsible  for  the 
deliberate  fraud  of  his  t^ent  in  the  execution  of  his  employment, 
he  is  not  responsible  for  his  criminal  acts,  unless  he  espressly 
commanded  them.  There  is,  however,  a  class  of  cases  in  which 
the  principal  has  intrusted  property  to  his  agent,  and  the  agent 
has  used  it  illegally ;  and  this  act  of  the  agent  is  evidence,  which 
if  unexplained  and  unanswered,  suffices  to  render  the  principal 
liable  criminally,  without  proof  of  his  direct  participation  in  the 
act  itself.    The  smuggling  of  goods,  the  issue  of  libellous  publi- 
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cations,  and  the  sale  of  intoxicating  liquors,  by  agents,  belong  to 
this  clasB. 


irUTDAL  BIQHTS  AKD  DUTIB8  OF  PRINCIPAL  AND  AOEMT. 

Ah  agent  cannot  depart  from  his  instructions  without  making 
himself  liable  to  his  principal  for  the  consequences.  In  det«r. 
mining  the  purport  or  extent  of  his  instructions,  custom  and 
nsege  in  like  eases  will  often  have  great  influence;  because,  on 
the  one  hand,  the  agent  is  entitled  to  all  the  advantages  which  a 
known  and  established  usage  would  give  him ;  and,  on  the  other, 
the  priifcipal  has  a  right  to  expect  that  his  agent  will  conduct 
himself  according  to  such  usage.  But  usage  is  never  permitted 
to  prevail  over  express  instructions.  A  principal  who  accepts 
the  benefit  of  an  act  done  hy  his  agent  beyond  or  aside  from  bis 
instructions,  discharges  the  agent  from  responsibility  therefor. 
And  any  unnecessary  delay  in  renouncing  the  transaction,  or 
any  endeavor  to  wait  and  make  a  profit  out  of  it,  is  an  accept- 
ance of  the  act.  But  if  the  agent  has  bought  goods  for  his  prin- 
cipal without  authority,  the  latter  may  renounce  the  purchase, 
and,  nevertheless,  hold  the  goods  as  security  for  his  money,  if 
that  has  been  advanced  on  them. 

In  general,  every  agent  is  entitled  to  indemnity  from  his  prin- 
cipal, when  acting  in  obedience  to  his  lawful  orders,  or  when  he, 
in  conformity  with  big  instructions,  does  an  act  which  is  not 
wrong  in  itself,  and  which  he  is  induced  by  his  principal  to  sup- 
pose right  at  that  time. 

An  attorney  or  agent  cannot  appoint  a  sub-attorney  or  ^ent, 
unless  authorized  to  do  so  expressly,  or  by  a  certain  usage,  or  by 
the  obvious  reason  and  necessity  of  the  case.  Thus,  a  consignee 
or  factor  for  the  sale  of  merchandise  may  employ  a  broker  to  sell, 
when  this  is  the  usual  course  of  business.  A  sub-agent,  ap- 
pointed without  such  authority,  is  only  the  agent  of  the  agent, 
and  not  the  agent  of  the  principal ;  unless  his  appointment  is  in 
some  way  authorized  or  confirmed  and  ratified  by  the  principal. 

An  agent  is  bound  to  use,  in  the  affairs  of  his  principal,  all 
that  care  and  skill  which  a  reasonable  man  would  use  in  his  own. 
And  he  is  also  bound  to  the  utmost  good  faith.  "Where,  how- 
ever, an  agent  acts  gratuitously,  without  an  agreement  for  com- 
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pensation,  or  any  legal  right  to  compensation  growing  oat  of  his 
aervices,  he  will  not  be  held  responsible  for  other  than  gross  neg- 
ligence. A  strictly  gratuitous  agent  will  be  held  responsible  for 
proper^  introsted  to  hiip,  if  it  be  lost  or  injured  by  his  gross 
n^^ence. 

For  any  breach  of  duty,  an  agent  is  responsible  for  the  whole 
injury  thereby  sustained  by  his  principal ;  and,  generally,  a  ver- 
dict against  the  principal  for  misconduct  of  the  agent  measures 
the  claim  of  the  principal  over  (gainst  the  agent.  The  loss  most 
be  capable  of  being  made  certain  and  definite ;  and  then  the 
agent  is  responsible,  if  it  could  not  have  happened  but  for  his 
misconduct,  although  not  immediately  caused  by  it.  Thus,  where 
an  insurance-broker  was  directed  to  effect  insurance  cm  goods 
"from  Gibraltar  to  Dublin,"  and  caused  the  policy  to  be  made, 
"b^inning  from  the  lading  of  the  goods  on  board,"  and  they 
were  laden  on  board  at  Malaga,  and  went  thence  to  Gibraltar, 
and  sailed  for  Dublin,  and  were  lost  on  the  voyE^e,  so  that  the 
policy  did  not  cover  them  becauBC  they  were  not  laden  at  Gibral- 
tar, this  was  held  to  be  gross  negligence  on  his  part,  and  he  was 
held  responsible  for  the  value  of  the  goods. 

If  any  agent  embezzles  his  employer's  property,  it  is  qnite 
clear  that  the  employer  may  reclaim  it  whenever  and  wherever 
he  can  distinctly  trace  and  identify  it.  But  if  it  be  blended  in- 
distinguishably  with  the  agent's  own  goods,  and  the  agent  die  or 
become  insolvent,  the  principal  can  claim  only  as  a  common 
creditor,  as  against  other  creditors :  but  as  against  the  factor  or 
agent  'himself,  the  whole  belongs  in  law  to  the  principal ;  be- 
cause the  factor  or  agent  bad  no  right  thus  to  mix  up  the  property 
of  another  with  his  own,  and  if  he  chooses  to  do  so,  he  must  lose 
all  of  his  own  property  that  cannot  be  separated  from  that  which 
is  not  his  own. 

An  agent  empl4^ed  to  sell  property  cannot  bny  it  himself; 
nor,  if  employed  to  buy,  can  he  buy  of  himself;  unless  expressly 
authorized  to  do  so.  Nor  can  s  trustee  purchase  the  property 
he  holds  in  trust  for  another.  But  the  other  party  may  ratify 
and  confirm  such  sale  or  purchase  by  his  agent ;  and  he  will  do 
this  by  accepting  the  proceeds  and  delaying  any  objection  for  a 
loi^  time  after  the  wrongful  act  is  made  known  to  him.  And 
if  a  trustee  or  agent  to  sell  property  buys  it,  not  in  his  own  name, 
bat  through  somebody  else,  the  sale  is  void. 
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Among  the  obvious  duties  of  all  agents  is  that  of  keeping  an 
exact  account  of  their  doings,  and  particularly  of  all  peeuniaiy 
transactions.  After  a  reasonable  time  has  elapsed,  the  court  will 
presume  that  such  an  account  was  rendered,  accepted,  and  set- 
tled. Otherwise,  every  agent  might  alwajn  remain  liable  to  be 
called  upon  for  such  aecoimt.  Moreover,  he  is  liable  not  only 
for  the  balances  in  his  hands,  but  for  interest;  or  even,  where 
there  has  been  a  long  delay  to  his  own  profit,  he  might  be  liable 
for  compound  interest,  on  the  same  ground  on  which  it  has  been 
charged  in  similar  cases  against  executors,  trustees,  and  guard- 
ians. No  interest  whatever  would  be  charged,  if  such  were  the 
intention  of  the  parties,  or  the  effect  of  the  bargain  between  them ; 
and  this  intention  may  be  inferred  either  from  direct  or  circum- 
stantial evidence, — as  the  nature  of  the  transaction,  or  the  fact 
that  the  principal  knew  that  the  money  lay  useless  in  the  agent's 
hands,  and  made  no  objection  or  claim. 

The  general  rule  is,  that  a  principal  may  revoke  his  agency, 
and  an  agent  may  throw  up  the  agency,  at  pleasure.  But  neither 
would  be  permitted  to  exercise  this  power  in  an  .unfair  and  in- 
jurious manner  which  circumstances  do  not  require  or  justify, 
without  being  responsible  to  the  other  party  for  any  damf^es 
caused  by  his  wrongful  act. 

Insanity  revok^  authority,  especially  if  legally  ascertained. 
But  if  the  principal,  when  sane,  gave  an  authority  to  his  agent, 
and  a  third  party  acts  with  the  agent  in  the  belief  of  his  au- 
thority, but  after  the  insanify  of  the  principal  has  revoked  it, 
the  insanity  not  being  known  to  this  third  party,  this  revMation 
will  not  be  permitted  to  take  effect  to  the  injary  of  this  third 
party. 

Section  IX. 

PAOTORS  AND  BBOKERS. 

All  agents  who  sell  goods  for  their  principals,  and  guarantee 
the  price,  are  said  in  Europe  to  act  under  a  del  credere  commis- 
sion. In  this  country,  this  phrase  is  seldom  used,  nor  is  such 
guaranty  usually  given,  except  by  commission-merchants.  And 
where  auc^  guaranty  is  given,  the  factor  is  so  far  a  surety,  that 
his  employers  must  first  have  recourse  to  the  principal  debtor. 
Still  his  promise  is  not  "a  promise  to  pay  the  debt  of  another," 
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within  the  Statnte  of  Frauds.  Nor  does  he  guarantee  the  safe 
arrival  of  the  moqey  received  hy  Jiim  in  payment  of  the  goods, 
and  transmitted  to  his  employer,  but  he  must  use  proper  caution 
in  sending  it.  And  if  it  is  agreed  that  he  shall  guarantee  the 
remittance,  and  charge  a  commiBsion  for  so  doing,  he  is  liable, 
altbot^h  he  does  not  charge  the  commission.  If  he  takes  a  note 
from  the  purchaser,  this  note  is  his  employer's;  and  if  he  takes 
depreciated  or  bad  paper,  he  must  make  it  good. 

A  broker  or  factor  is  bound  to  the  care  and  skill  properly  be- 
longii^  to  the  business  which  he  undertakes,  and  is  responsible 
for  the  want  of  it. 

A  factor  intrusted  with  goods  may  pledge  them  for  advances 
to  his  principal,  or  for  advances  to  himself  to  the  extent  of  his 
lien  for  charges  and  conunissiona.  And  his  power  to  pledge  them, 
which  grows  out  of  the  law-merchant,  has  been  much  .enlarged 
by  statute  in  many  of  our  States. 

The  mere  wishes  or  intimations  of  his  employer,  if  sufficiently 
distinct,  have  the  force  of  instructions.  Thus,  in  New  York,  a 
principal  wrote  to  his  factor,  stating  that  he  thought  there  was  a 
short  supply  of  the  goods  he  had  consigned,  and  giving  facts  on 
which  his  opinion  was  founded,  and  concluded,  "I  have  thought 
it  best  for  you  to  take  my  pork  out  of  the  market  for  the  present, 
as  thirty  days  will  make  an  important  change  in  the  value  of  the 
article."  This  was  considered  by  the  court  to  be  a  distinct  in- 
stmctitm,  binding  upon  the  factor;  and  he  was  therefore  held 
liable  for  the  loss  caused  by  selling  the  pork  within  the  thirty 
days. 

All  instructions  the  agent  or  factor  must  obey ;  but  may  still, 
as  we  have  already  stated,  depart  from  their  letter,  if  in  good 
faith,  and  for  the  certain  benefit  of  his  employer,  in  an  unforeseen 
exigency.  Having  possession  of  the  goods,  he  may  insure  them ; 
but  is  not  bound  to  do  so,  nor  even  to  advise  insurance,  unless 
requested,  or  unless  a  distinct  usage  makes  this  his  duty.  He  has 
much  discretion  as  to  the  time,  terms,  and  manner  of  a  sale,  but 
must  use  this  discretion  in  good  faith ;  for  a  sale  which  is  pre- 
cipitated by  him  without  reason  and  injuriously  is  void,  as 
unauthorized.  If  he  send  goods  to  his  principal  without  order, 
or  contrary  to  his  duty,  the  principal  may  return  them,  or,  acting 
in  good  faith  and  for  the  benefit  of  the  factor,  may  sell  them  as 
the  factor's  good& 
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Although  a  factor  charges  no  goaraoty  commissioD,  he  is  liable 
to  his  priocipal  for  his  own  default ;  so  he  is  if  he  sells  <hi  credit, 
and,  when  it  expires,  takes  a  note  to  himself;  but  if  he  takes 
at  the  time  of  the  sale  a  negotiable  note  from  a  party  in  fair 
credit,  and^he  note  is  afterward  dishonored,  this  is  the  loss  of  his 
employer,  unless  the  factor  has  guaranteed  it. 

If  he  sells  the  goods  of  many  owners  to  one  purchaser,  taking 
p.  note  for  the  whole  to  himself,  and  gets  it  discounted  for  his 
own  use  or  accommodation,  he  is  then  liable  without  any  guaranty 
(or  the  payment  of  that  note.  So  he  is  if  he  gets  di8coiint«d  for 
his  own  use  a  note  taken  wholly  for  his  principal's  goods.  But 
he  may  diseoont  the  note  to  reimburse  himself  for  advances,  with- 
out making  himself  liable.  If  he  sends  his  own  note  for  the  price 
to  his  employer,  he  must  pay  it. 

As  a  factor  has  possession  of  the  goods,  he  may  use  his  own 
name  in  all  his  transactions,  even  in  suits  at  law ;  bat  a  broker 
can  buy,  sell,  receipt,  &c.,  only  in  the  name  of  his  employer.  So, 
a  factor  has  a  lien  on  the  goods  in  his  hands  for  his  advances,  his 
expenses,  and  his  commissianB,  and  for  the  balance  of  his  general 
account.  And  the  factor  may  sell  from  time  to  time  enough  to 
cover  his  advances,  unless  there  be  something  in  his  employment 
or  in  his  instructions  from  which  it  may  be  inferred  that  he  had 
agreed  not  to  do  so.  But  a  broker,  having  no  poBseasion,  has  no 
lien.  The  broker  may  act  for  both  parties,  with  the  knowlet^ 
and  consent  of  both,  but  not  otherwise,  and  often  does  so.  But, 
from  the  nature  of  his  employment,  a  factor  should  act  only  for 
the  party  employii^  him, 

A  broker  has  no  authority  to  receive  payment  for  the  goods  he 
sells,  unless  that  authority  be  given  him,  expressly  or  by  usage. 
Nor  will  payment  to  a  factor  discharge  a  debtor  who  has  received 
notice  from  the  principal  not  to  make  such  payment. 

Generally,  neither  factor  nor  broker  can  claim  their  commis- 
sions until  their  whole  service  be  performed,  and  in  good  faith, 
and  with  proper  skill,  care,  and  industry;  and  their  negligence 
may  be  given  in  evidence  either  to  lessen  their  compensation  or 
commission,  or  to  bar  them  altogether.  Bnt  if  the  service  begins, 
and  is  interrupted  wholly  without  their  fault,  they  may  claim  a 
proportionate  compensation.  If  either  bargain  to  give  his 
whole  time  to  his  employer,  he  will  not  be  permitted  to  derive  any 
compensation  for  services  rendered  to  other  persona.    Nor  can 
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either  have  any  valid  claim  against  any  one  for  ill^al  aerrices, 
or  those  which  violate  morality  or  public  policy. 

A  br(Aer  is  entitled  to  his  Gonunissiou  when  he  produoeg  a 
cojBtomer  able,  ready  and  willing  to  purchase;  and  it  is  imma- 
terial whether  his  principal  carries  out  the  contract  or  not. 

A  principal  cannot  revoke  an  authority  given  to  a  factor,  after 
advances  made  1^  the  factor,  without  rep^ing  or  aecorii^  the 
factor. 

The  distinction  between  a  foreign  and  a  donnsUe  factor  is 
quite  important,  as  they  have  quit«  different  rights,  duties,  and 
powers,  by  the  law-merchant  generally.  A  domestic  factor  is  one 
who  is  employed  and  acts  in  the  same  country  with  his  principal. 
A  foreign  factor  is  one  employed  by  a  principal  who  lives  in  a 
different  country ;  and  a  foreign  factor  is  as  to  third  parties — for 
most  purposes  and  under  most  circumstances — a  principal.  Thug, 
they  cannot  sue  the  principal,  because  they  are  Bupposed  to  con- 
tract with  the  factor  alone,  and  on  hia  credit,  altbor^h  the  prin- 
cipal may  sue  them;  and  a  foreign  factor  is  personally  liable, 
although  he  fully  disclose  his  agency,  and  his  principal  is  known. 

The  following  forms  of  powers  of  attorney  ure  those  most 
frequently  required;  and  from  them,  by  suitable  alterations, 
powers  of  attorney  may  be  framed  for  any  purpose: 

(81.) 
Power  of  Attorney. 

Xaow  tU  Hen  by  ttaeM  Tmeiiti,  That  I 

e^I  or  party  appointing)  of {reiiSmce)  _ 

ordained,  and  nuidfl,  and  itk  017  stead  and  place  put,  and  by  these  preMnts 
do  constitDte,  ordain,  and  make,  and  in  mj  gtesd  and  place  put  (,name  of  at- 
torney) to  be  my  trne,  aofflcient,  and  lawful  attorney  for  me  aud  in  my  name 
and  itead  to  (ft«r«  get  forth  tlie  pwpEWM  for  wMcA  fA«  fover  U  given) 

Oiving  and  hereby  granting   unto  him,  the  raid  attorney,  foil 

power  and  aDthority  in  and  abont  the  premiBee;  and  to  vie  all  due  means, 
conrse,  and  process  in  law,  for  the  full,  effectual,  and  complete  ezeeatloa  of 
the  busiueas  afore  described;  and  in  my  name  to  make  and  execute  due 
acquittance  and  discharge;  and  for  the  premises  to  appear,  and  the  person 
of  me  the  constituent  to  represent,  before  any  goremor,  judgee,  justices, 
ollBcers,  and  ministers  of  the  law  whatsoever,  in  any  court  or  courts  of 
judicature,  and  there  on  my  behalf,  to  answer,  defend,  and  reply  unto  all 
actions,  causes,  matters,  and  things  whatsoever  relating  to  the  premisea. 
Also  to  submit  any  matter  in  dispute,  respecting  the  premises,  to  arbitration 
or  otberwiae;    with  full  power  to  maJce  and  substitute,  for  the  purposes 
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aforesaid,  one  or  more  sttorneTS,  under  hitn,  mj  taii  tttornej,  and  tlte  aana 
again  at  pleasure  to  revoke.  And  generallj  to  say,  do,  act^  transact,  de- 
termine, accomplish,  and  flnish  all  matters  and  things  irtiatsoever  relating 
to  the  premises,  as  full;,  amply  and  effectually,  to  all  intents  and  pnrpoBei^ 
aa  I,  the  said  constituent,  if  present,  ought  or  might  personally,  although  tl>« 
matter  should  reqube  more  special  authority  than  ia  herein  comprised,  I,  the 
said  constituent  ratifying,  allowing,  and  holding  firm  and  valid  all  wkatsoerer 
my  said  attorney  or  his  substitutes  shall  lawfully  do,  or  cause  to  be  done,  in 
and  about  the  premiseH,  by  virtoe  of  these  presents. 

In  Witness  Whereat,  I  have  hereunto  set  my  hand  and  seal  this  — , 

day  of in  the  year  of  oar  Lord  nineteen  hundred  and  ^^-.^_ 

'  (Signatmre.)     (Seals.) 

Signed,  Sealed,  and  Delivered  in  the  Pretence  of  tu 

Sometimes  a  power  of  attorney  is  given  without  any  power  of 
substitution.  This  may  be  by  inadvertence,  or  because  it  was 
not  intended  that  the  attorney  should  substitute  anybody  in  his 
place.  Afterwards,  if  it  ia  desired  to  give  him  this  power  to 
substitute  others,  this  may  be  done  by  a  separate  instrument. 

Power  to  Appoint  Subttitnte  Attorney. 

Xaov  all  Xeu  hy  these  Fresenti,  That,  whereas  I have  hereto- 
fore by  a  letter  of  attorney,  dated ,  a  copy  of  which  is  hereto  an- 
nexed, appointed of ,  as  my  true  and  lawful  attorney,  for 

the  purposes  and  with  the  powers  therein  set  forth,  but  without  giving  to  my 
■aid  attorney  power  to  aubs^tute  any  attorney  under  him.  I  now  anthoriae 
and  empower  him,  my  said  attorney,  to  substitute  and  appoint  one  or  more 
attorneys  under  him,  my  said  attorney,  for  the  purposes  and  with  the  powers 
set  forth  in  said  letter,  and  the  same  at  pleasure  to  revoke. 

Hereby  ratifying  and  confirming  all  that  my  said  attorney  or  his  eubstl- 
tutes  may  do  in  the  piemisee  by  virtue  of  said  letter  of  attorney  and  of 
these  presents. 

In  Witness  Whereof,  etc. 

(83.) 

Appointment  of  Snbititvte. 

Xnow  all  Hen  by  these  Present*,  That  I by  virtue  of  the  povrer 

and  authority  to  me  given,  m  and  by  the  letter  of  attorney  of (the 

prtnoipol)  which  ie  hereunto  annexed  (^or  described  without  being  annexed), 

do  make,  sobstitnte  and  appoint (name  of  substitute)   as  well  for 

me  as  the  true  and  lawful  attorney  and  substitute  of  the  said  constitnent 
named  in  the  said  letter  of  attorney,  to  do,  execute,  and  perform  all  and 
everything  requisite  and  neceaeary  to  be  done,  as  fully,  to  all  intents  and 
pniposee,  as  the  said  constitnent  or  I  myself  could  do  if  penonaBy  present; 
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henlij  nttUjing  and  eonflrming  all  tlutt  tbe  nid  wttomtj  and  mbAltatB 
herelij  nukde  Bhall  do  in  the  premisM  bj  Tirtoe  bereof  and  of  the  Mdd  letter 
of  attome;. 
Ib  WitOMS  Wlunof ,  eto. 

<84J 

Power  of  Attoney  ia  a  Shorter  PMm. 

Enow  aU  MeM  I17  tbeie  PreMnti,  That  I (namff  of  prtiwapal} 

have  niade,  eonstituted  and  appointed,  and  by  theae  preeenta  do  make,  con- 

Btitate  and  appoint (luana  of  aftorney)  my  true  and  lawful  attor- 

DOf  foi  me  and  in  mj  name,  place  and  atead  to (ftere  detcribe  (A« 

tMflf  'o  fro  done)  ^ving  and  granting  nnto  mj  aoid  attorney  full 

power  and  anthoritj  to  do  and  perform  all  and  every  aet  and  thing  whatso- 
erer  requimte  and  neeeaeary  to  be  done  in  and  about  the  pTemisee,  aa  fnlfy 
to  all  intents  and  pnrpoHM  as  I  might  or  eonld  do  if  peiaonally  present,  witk 
full  power  of  mbatitntion  and  reroeation,  hereby  ratifying  and  conflrming 
all  that  my  said  attorney  or  his  snbstitntee  ahall  lawfully  do  or  eaoae  to  be 
done  by  firtue  hereof. 

IB  WitneM  Wkereof ,  etc. 

(85.) 
Oeneiftl  Power  of  Attorney. 

Know  mil  Kea  l>y  these  Pmeiiti,  That  I of  j  do  lierel^ 

make,  eonstitate  and  appoint of ,  -my  true  and  lawful  at- 
torney, with  foU  p<iwer  of  nbstttation,  for  mo  and  in  my  name  and  stead, 
to  do  aiqr  and  all  acts,  and  transact  any  and  all  hn^eae  of  erery  kind  and 
nature  relating  to  my  property  and  affairs  of  every  description,  as  foBy 
and  effectually  at  I  eonld  do  if  personally  present,  and  in  my  name  to  exe- 
ente,  acknowledge  and  deliver,  and  to  seal  with  my  seal,  all  written  instm- 
ments  which  may  be  necessary  or  proper  for  the  fnll  and  perfect  transaction 
of  neh  bnrineas;  hereby  ratifying  and  conflrming  all  that  my  aaid  attorney 
or  hie  sobstitates  may  lawfully  do  nnder  sad  by  virtue  of  these  presents. 

bi  Wltneu  Wliereof,  etc 

If  the  attorney  is  to  be  anthorized  to  convey  real  estate,  this 
shoold  be  expressly  stated,  and  the  powers  given  him  should  be 
fully  and  specifically  set  forth.  The  instrument  must  also  be 
acknowledged  and  recorded  in  the  same  manner  as  a  deed.  The 
following  clause — with  such  alterations  as  the  special  powen  to 
be  granted  may  require— will  serve  as  a  model : 

"Abo  giving  to  toy  said  attorney  fnll  power  to  manage,  lease,  mortgage 
sdl,  or  exchange  any  and  all  real  estate,  wherever  aitnated,  which  I  now  own  or 
may  hereafter  own,  for  sneh  conaideTation  and  on  such  terms  as  he  may  sea 
it,  and  to  ezeente,  acknowledge  and  deliver  in  my  name,  and  mbI  with  07 
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aeal,  any  and  all  deed«,  loaaet,  niortgRi^ea  and  otber  writton  iuatrauMuti 
which  may  at  any  time  be  neceMsry  or  proper  to  eArry  into  eSMt  the  poiran 
hereiabefore  graated." 

(86.) 

Fnll  Power  of  Attorney  to  Demand  and  Recorer  Sebti. 

Kaow  all  Xea  by  theie  Fie*«ntt,  That  I (noma  of  prtnoiiwl) 

luve  conatituted,  OTduaed  and  made,  and  in  my  stead  and  place  pnt,  and  by 
these  premnta  do  constitute,  ordain,  and  malM,  and  in  my  Bt«ad  and  place 

put  (namd  of  altomey)   to  be  my  true,  sufficient  and  lawful  at- 

tem^  for  me  aad  in  my  name  and  stead,  and  to  my  uae,  to  ask,  demand, 
lev/,  require,  recover  and  receive  of  and  from  all  and  every  person  or  persons 
whomsoever  tbe  same  shall  or  may  concern,  all  and  singular  sum  and  gums 
of  money,  debts,  goods,  wares,  merchandiee,  effects  and  things,  wtkatsoever 
nod  wheresoever  they  shall  and  may  be  found  due,  owing,  payable,  belonging 
and  coming  unto  me  the  conatituent,  by  any  ways  and  means  whatsoerer. 

QlTlnr  and  hereby  Orantlng  unto  my  aaid  attorney  ,  full  and  whole 
strength,  power  and  authority  in  and  about  the  premises;  and  to  take  and 
use  all  doe  means,  coarse  and  proceea  in  the  law,  for  the  obtaining  and 
recovering  the  same;  and  of  recoi'eriea  and  receipts  thereof,  and  in  my 
name  to  make,  seal  and  execute  due  acquittance  and  discharge;  and  for 
tbe  premises  to  appear,  and  the  person  of  me  the  conatitueat  to  repreaent, 
before  any  goremor,  judged,  justices,  officers  and  ministers  of  the  law 
.whatsoever,  in  any  court  or  conrts  of  judicature,  and  there,  on  my  behalf, 
to  answer,  defend  and  rely  vpon  all  actions,  causes,  matters  and  things 
whatsoever,  relating  to  the  premises.  Also  to  submit  any  matter  in  diapate 
to  arbitration  or  otherwise,  with  full  povrer  to  make  and  substitute  one  or 
more  attorneys  under  my  said  attorney,  and  the  same  again  at  pleasure  to 
revoke.  And  generally  to  aay,  do,  act,  transact,  determine,  accomplish  and 
finish  all  matters  and  things  whatsoever,  relating  to  the  premises,  as  fully, 
amply,  and  effectually,  to  all  intents  and  purposes,  as  I  the  aaid  constitutent 
if  present,  onght  or  might  personally,  although  the  matter  should  require 
more  special  authority  than  is  herein  comprised,  I  the  said  constituent 
ratifying,  allowing  and  holding  firm  and  valid,  all  and  whatsoever  my  snid 
attorney  or  his  sabstitutee  shall  lawfully  do,  or  cause  to  be  done,  in  and 
about  the  premisen,  by  virtne  of  these  presents. 

In  Witness,  etc. 

(a7.> 

Fower  of  Attorney  to  Sell  Landi. 

Know  all  Ken  by  these  Presents,  That  I,  the  undersigned (noms 

of  the  Mixing  parly)  of  the  town  (-or  city)  of ,  County  of , 

and  State  of ,  have  this  day  made,  constituted,  and  appointed,  and 

ilo  by  these  presents  make,  constitute,  and  appoint [name  of  at- 
torney) of  the  town  (or  cif  j)  of ,  in  tbe  County  of -  - , 

and  State  of ,  my  true  and  lawful  attorney,  for  me  and  in  my  name 

to  t^  and  diapow  of,  absolutely,  in  feS'^iinple,  tbe  following  descrttted  lot. 
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tract,  or  parcel  of  laud,  or  any  part  thereof,  situate,  Ijing,  and  being  in  the 

Cognly  of and  State  aforesaid,  to  wit   (h«re  detcribg  the  land  or 

premiae*  granted)  for  such  price  or  eam  of  monej,  and  to  such  pereon  or 
penons  as  he.  shall  think  fit  and  convenient ;  and  also  for  me  and  in  inj 
name,  and  as  mj  act  and  deed,  to  sign,  seal,  execute,  aclstowledge,  and  de- 
liTer  Huch  deed  or  deeds,  and  conveyance  or  convejances,  for  the  absolute 
sale  and  disposal  thereof,  or  of  anj  part  theieof,  with  such  danse  or  clauies, 
covenant  or  eorenasts,  and  agreement  or  agreementH,  to  be  therein  con- 
tained, SB  wj  said  attomeif  shall  think  fit  and  expedient;  hereby  ratirying 
and  confirming  all  sach  deeds,  conveyances,  bargains,  and  sales  which  ahaU 
at  any  time  hereafter  be  made  by  said  attorney  tonching  or  concerning  the 
premises. 
In  TestlBOny  Whereof,  I  have  hereunto  set  my  hand  and  seal,  on  this 

. day  of ,  A.  D.  1» — 

(S«(»a(«re».)      (SmU.) 

Power  of  Attorney  to  Sell  and  Deliver  Cliattelt. 
Xaow  all  Hen  by  these  Presenti,  That  I,  the  undersigned,  for  value  re- 
ceived, do  hereby  make,  constitute,  and  appoint to  be  my  true  and 

lawful  attorney,  for  me  and  in  my  name  and  behalf,  to  sell,  transfer,  and 

deliver  unto  or  any  Other  person  or  persons;    {Itera  dMetVte  the 

thingt  to  be  sold) 

And  further,  one  or  more  persons  under  him  to  substitnte  with  like  power. 
Im  Witness,  etc. 

(SB.) 

Power  of  Attorney  Oiren  by  Seller  to  Bayer. 

Xnow  all  Xen  by  these  Fresents,  That  I for  valne  received,  have 

bai^ained,  Mid,  asugned,  and  transferred,  and  by  these  presents  do  bargain, 

sell,  assign,  and  transfer,  unto (name  of  tke  httger)  the  following 

articles,  namely, {detoribe  tKe  ariicttt)  and  I  do  hereby  constitute 

and  appoint  the  said  (the  buyer)   my  tme   and  lawful  attorney 

irrevocable,  for  me  and  in  my  name  and  stead,  bnt  to  his  use,  to  sell,  assign, 

transfer,  and  set  over  all  or  any  part  of  the  said  {the  goad*)  and 

for  that  purpose  to  make  and  execute  all  neeessaiy  acts  of  asslgntnent  and 
transfer,  and  one  or  more  persons  to  substitate  with  Hke  full  power,  hereby 
ratifying  and  con&ming  ^  that  my  said  attorney  or  Us  sBbetitnte  or  snb- 
Btitutee  shall  lawfully  do  by  virtue  hereof, 

la  Witness,  etc. 

(BO.) 

Power  of  Attorney  to  Sell  SbKres  of  Stock,  with  Appointment  by 

Attorney  of  Subatitnte. 

Enow  all  Ilea  by  these  Presents,  That,  for  value  received,  I  (name  of  th« 

prineipal)  of do  hereby  make,  contUtnte,  and  appoint  irrevocably, 

my  tme  and  lawful  attorney  (with  power  of  substitution),  for  and 
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in  joj  name  aod  on  mf  bebalf,  to  sell,  auign,  and  tranifer  unto  ^—^—. 

(name  of  bvyer)  ahajM  now  atanding  in  my  name  in  Ui«  capital 

^or  joint)  stock  of  tho ,     And  107  said  attomey  is  hereby  fnllj 

empowered  to  make  and  pass  all  necessarf  acts  for  the  said  uasigument  aiid 
transfar. 

In  Witness,  etc. 

FoT  value  received,  I  appoint,  irrevocably,  (mune  of  the  aiibttit»te)  as  m; 
aobetitnte,  with  all  the  power*  above  given  to  me. 

In  Witness,  etc. 

<S1.) 
Power  of  Attoraey  to  SulMcribe  for  Stook. 

Xaow  all  Ken  by  these  Presents,  That  I,  the  undersigned,  do  hereby 
irrevocably  coaatitutB  and  appoint  to  be  my  true  and  lawful  at- 
torney, for  me  r.nd  in  my  name  and  behalf  to  Hubscribe  for Hbares 

in  the  capital  stock  of  the And  further,  one  or  tnoie  persona  under 

him  to  Bubstitate  with  like  power. 

In  Witaesi,  etc. 

Proxy,  or  Power  of  Attorney  to  Vote. 

Know  all  Ken  by  tliese  Preients,  That  I {name  of  the  priiwtpiil) 

of do  hereby  appoint to  be  my  substitute  and  proxy  for  me, 

and  in  my  name  and  behalf  to  vote  at  any  election  of  diieetors  or  other 

officers,  and  at  any  meeting  of  the  itockholders  of  the ,  as  fnUy  as  I 

might  or  conld  were  I  personally  present 

In  Wltneu,  etc 

(93^ 
Proxy,  Sevoldiig  All  Prerioiu  Proziet. 

Zaow  all  Ken  by  these  Presents,  That  I,  the  undersigned,  etoekholdet 

in  the  . (name  of  the  company)  do  hereby  appoint my  true 

and  lawful  attorney,  with  power  of  subetitution,  for  me  and  in  lay  name 
to  vote  at  the  meeting  of  the  stockholders  in  said  company,  to  be  held  at 

or  at  any  adjournment  thereof,  with  all  the  powers  I  should  possess 

if  personally  praeent,  hereby  revoking  all  prerlona  proxies. 

Wititei$.  (_Bignatura.) 

<94.> 

Proxy,  with  Affidavit  of  Ownenhip,  in  TTie  in  Hew  York. 

Know  all  Ken  by  tliese  Presents,  That  I, do  hereby  constitDte 

and  appoint my  attorney  and  agent  for  me  and  in  my  name,  pUee^ 

and  stead,  to  vote  as  my  proxy  at  any  election  of  directors  of  the , 

according  to  the  number  of  votes  I  should  be  oititled  to  vote  if  then  per- 
sonally present 
In  Witness,  etc 
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I  do  nrear  (or  affirm)  that  the  ihaiea  on  ifuich  mj  attorney  and  agent  in 
the  above  proxy  ia  «nthorised  to  Tote,  do  not  belong,  and  are  not  Jiypotbo- 
cated  to  the  aaid  company,  and  tbat  th^  at«  not  hypotheeated  or  pledged 
to  any  other  corporation  or  person  whatever;  that  such  sharea  have  not 
been  transferred  to  me'  for  the  pnrpooe  of  enabling  me  to  TOte  thereon  at 
the  ensoing  election,  and  that  I  have  not  contiseted  to  eell  or  triuiKfer  them 
upon  any  condition,  agreement,  or  nndentandiDg,  in  relation  to  my  manner 
of  voting  at  the  said  election. 

8wom  to  this  — ^__  day  of 10 ,  before  me, 

(St^MOfWK) 

Fower  to  Aeoein  Dividend. 

Xnow  mil  Mea  bj  tkeae  VteaaBta,  That  I, of ,  do  anthoi^ 

iie,  eonstitote,  and  appoint to  receive  from  tne (name  of 

tlu  eompany)  the  dividend  now  due  to  me  on  all  stock  standing  to  my  name 
on  the  books  of  the  said  company,  and  receipt  for  the  same;  hereby  ratify- 
ing and  eonflrmlng  all  that  may  lawful^  be  done  in  the  premiaea  by  virtne 
hareof. 

IB  Wltnew,  etc. 


CHAPTER  XVU. 


WHAT  A  PABTNEBSHIP  IS. 

When  two  or  more  persons  combine  their  property,  labor,  or 
skill,  for  the  transaetion  of  bosiness  for  their  oommoo  prtAt, 
they  enter  into  partnership.  Sometimes  the  word  "firm"  ia 
used  as  STSonymons  with  partnership;  sometimes,  however,  it 
means  only  the  copartnership  name. 

A  single  joint  transaction,  oat  of  which,  considered  by  itself, 
neither  profit  nor  loss  arises,  will  not  create  a  partnership.  If  a 
joint  purchase  be  made,  and  each  party  then  takes  his  distinct 
and  several  share  of  the  goods,  this  is  no  partnership. 

Any  persona  competent  to  transact  business  on  their  own  ac- 
eoODt  may  enter  into  partnership  for  that  purpose,  and  no  others. 
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Section  IL 
how  a  pa^tnebshif  uat  be  forhxd. 

No  eapecial  form  or  manner  is  necessary.  It  may  be  by  oral 
agreement,  or  by  a  written  agreement,  which  may  have  a  seal  or 
not.  But  the  liability  and  authority  of  the  partners  begin  with 
the  actual  formation  of  the  partnership,  and  do  not  wait  for  the 
execution  of  any  articles.  In  general,  if  there  be  an  agreement  to 
enter  into  business,  or  into  some  particular  transaction,  together, 
and  share  the  profits  and  losses,  this  constitutes  a  partnership, 
which  is  just  as  extensive  as  the  business  proposed  to  be  done, 
and  not  more  so.  The  parties  may  agree  to  share  the  profits  in 
■  what  proportion  they  choose;  but  in  the  absence  of  any  agree- 
ment, the  law  presumes  equal  shareg. 

They  may  agree  as  to  any  way  of  dividing  the  losses,  or  even 
that  one  or  more  partners  alone  shall  sustain  them  all,  without 
loss  to  the  rest.  And  this  agreement  is  valid  as  between  them- 
selves ;  but  it  will  not  protect  those  partners  who  were  to  sus- 
tain no  loss  from  responsibility  to  third  parties,  unless  the  third 
parties  knew  of  this  agreement  between  the  partners,  and  gave 
credit  accordingly.  If  A,  B,  &  C,  being  partners,  agree  that  A 
should  not  lose  anything  by  their  business,  and  a  person  knowing 
this  bargain  dealt  with  the  firm  on  the  credit  of  B  &  C,  he  could 
not  call  on  A.  But  an  agreement  exempting  partners  from  loss 
generally,  or  from  loss  beyond  the  amount  invested,  will  only 
operate  between  the  partners,  unless  it  can  be  shown  that  the 
third  party  not  only  knew  the  agreement,  but  contracted  with 
the  firm  on  the  basis  of  this  agreement.  And,  generally,  stipu- 
lations in  articles  of  copartnership  limiting  the  power  of  a  part- 
ner are  not  binding  on  third  parties  who  are  ignorant  of  them. 
Each  partner  is  absolutely  responsible  to  every  creditor  of  the 
copartnership  for  the  whole  amount  of  the  debt ;  and  if  ther^y 
obliged  to  suffer  loss,  his  only  remedy  is  against  the  other  part- 
ners. 

Although  partners  may  agree  and  provide  as  they  will  in  their 
articles,  a  long  n^lect  of  these  provisions  will  be  regarded  as  a 
mutual  waiver  of  them. 

Persons  may  be  liable  as  partners  to  third  parties  or  strangers, 
who  are  not  partners  as  between  themselves.  "Whether  tbey  are 
partners  as  to  each  other  would  generally  be  determined  by  the 
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intention  of  the  parties,  as  drawn  from  their  contract, — whether 
oral  or  written, — under  the  ordinary  rulea  of  evidence  and  con- 
struction. Bnt  whether  (me  is  liable  as  a  partner  to  one  who 
deals  with  the  firm  must  depend  in  part  upon  his  intention,  but 
more  apon  his  acts ;  for  if  by  them  he  justifies  those  who  deal 
with  the  Arm  in  thinliing  him  a  partner  in  that  bosiness,  be  must 
bear  the  responaibility;  as  if  he  declares  that  he  has  a  joint 
interest  in  the  property,  or  condnets  the  busineas  of  the  firm  as  a 
partner,  accepting  bills,  or  suffers  bis  name  to  be  used  upon  cards,' 
or  in  advertisements,  or  on  signs,  or  in  any  similar  manner.  The 
declarations  or  acts  of  one  person  cannot,  however,  make  another 
person  liable  as  partner,  withoat  co-operation  or  consent,  by  word 
IB'  act,  on  his  part.  The  rule  is  this;  that  one  who  thus  holds 
himself  oat  as  a  partner,  when  he  really  is  not  one,  is  responsible 
to  a  creditor  who  on  these  groonds  believed  him  to  be  a  partner ; 
bnt  not  to  one  who  knew  nothing  of  the  facts,  or  who,  knowing 
them,  knew  also  that  this  person  was  not  s  partner. 

A  $ecret  partner  is  one  who  is  actually  a  partner  by  partici- 
pation of  profit,  but  is  not  avowed  or  known  to  be  sach ;  and  a 
dormant  partner  is  one  who  takes  no  share  in  the  conduct  or  con- 
trol of  the  business  of  the  firm.  Both  of  these  are  liable  to  cred- 
itors (even  if  the  creditors  did  not  know  them  to  be  members  of 
the  firm),  on  the  ground  of  their  interest  and  participation  in 
the  profits,  which  constitute,  with  the  property  of  the  firm,  the 
fnnds  to^  which  creditors  may  look  for  payment,  A  nominal 
partner  is  one  who  holds  himself  out  to  the  world  as  such,  but  is 
not  so  in  fact.  He  is  liable  to  creditors  of  the  firm,  on  the  ground 
that  he  justifies  them  in  trusting  the  firm  on  his  credit,  and,  in- 
deed, invites  them  to  do  so  by  declaring  himself  to  be  a  partner. 

The  principal  test  of  membership  in  a  mercantile  firm  is  said 
to  be  the  participation  in  the  profits.  Thus,  if  one  lend  money 
to  be  used  in  a  business,  for  which  he  is  to  receive  a  share  in  the 
profits,  this  would  make  him  a  partner;  and  if  he  is  to  receive 
lawful  interest,  and,  in  addition  thereto,  a  share  of  the  profits, 
this  would  generally  make  him  liable  as  a  partner  to  a  creditor 
of  the  firm. 

Sometimes  a  clerk  or  salesman,  or  a  person  otherwise  employed 
for  the  firm,  receives  a  share  of  the  profits,  instead  of  wages. 
Pormeriy  it  was  held,  that  if  such  person  received  any  certain 
■hare,  say  "one-tenth  part  of  the  net  annual  profits,"  this  made 
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him  liable  as  a  partner;  bat  if  he  received  "a  salary  equal  in 
amount  to  one-tenth  of  the  net  profits,"  thia  did  not  make  him 
a  partner.  Now,  the  conrts  would  look  more  at  the  actual  inten- 
tion of  the  parties,  and  their  actual  ownership  of  an  interest  in 
the  funds  of  the  partnership,  and  not  be  governed  by  the  mere 
phraseology  used.  If  in  fact  he  works  for  w^^es,  although  these 
wages  are  measured  by  the  profits,  he  is  no  partner,  and  therefore 
not  liable  for  the  debts,  as  every  partner  is. 

Hence,  factors  and  brokers  for  a  commission  on  the  profits, 
masters  of  vessels  who  engage  for  a  share  of  the  profits,  or  sea- 
men employed  in  whale-ships,  are  none  of  them  partners. 

A  partnership  usually  baa  but  one  business  name;  but  there 
does  not  aeem  to  be  any  l^al  objection  to  the  use  of  two  names, 
especially  for  distinct  business  transactions;  as  A  B  &  Co.  for 
general  business,  and  the  name  of  A  C  &  Co.  for  the  purpose  of 
making  or  indorsing  negotiable  paper. 

Section  III. 

HOW  A  PABTNERSHIP  UAT  BE  DISSOLVED. 

If  the  articles  between  the  partners  do  not  contain  any  agree- 
ment that  the  partnership  shall  continue  for  a.  specified  time,  it 
may  be  dissolved  at  the  pleasure  of  either  partner.  But  no  part* 
ner  can  exercise  this  power  wantonly  and  injuriously  to  the 
other  partners,  without  making  himself  responsible  for  the  dam- 
age he  thus  causes.  If  there  be  a  provision  tiiat  the  partnership 
shall  continue  a  certain  time,  this  is  binding. 

If  either  partner  were  to  undertake  to  assign  his  interest,  for 
the  purpose  of  withdrawing  from  the  firm,  against  the  will  of  the 
partners,  without  good  reason,  and  in  fraud  of  his  express  agree- 
ment, a  court  of  equity  would  interfere  and  prevent  him.  For 
the  assignment  of  a  partner's  interest,  or  of  his  share  of  the 
profits,  operates  at  once  a  dissolution  of  the  partnership. 

Such  assignment  may  transfer  to  the  assignee  the  whole  inter- 
est of  the  assignor,  but  cannot  give  him  a  right  to  become  a  mem- 
ber of  the  firm.  There  seems  to  be  an  exception  to  this  rule  where 
the  partnership  is  very  numerous,  and  the  manner  of  holdim; 
shares,  by  scrip  or  otherwise,  indicates  the  original  intention  of 
nuking  the  shares  transferable.    Such  a  partnership  is  in  effect 
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a  joint-Stock  company ;  whicli  form  of  associatioD  is  not  usual 
here,  because  incorporation  is  better,  and  is  easily  obtained. 

Death  o£  a  general  or  even  of  a  special  partner  operates  a  dis- 
solDtion ;  and  the  personal  representAtives  of  the  deceased  do  not 
take  his  place,  unless  there  be  in  the  articles  an  express  provision 
that  they  shall.  And  such  provisions  are  construed  as  giving 
the  heirs  or  personal  representatives  the  right  of  electing  whether 
to  become  partnera  or  not.  If  either  party  is  unable  to  do  hia 
du^  to  the  partnership,  as  by  reason  of  inanity  or  a  long  im- 
prisonment, or  if  he  be  guilty  of  material  wrong-doing  to  the 
firm,  a  court  of  equity  will  decree  a  dissolution.  And  if  the 
origiDal  agreement  were  tainted  with  fraud,  the  court  will  de- 
clare it  void,  from  its  beginning. 

Whenever  a  court  of  equity  decrees  a  dissolution  of  the  part- 
nership, it  will  also  decree  that  an  account  be  taken  between  the 
partners,  if  requested  by  either  partner.  And  if  necessary  to  do 
justice,  it  will  decree  a  sale  of  the  effects  and  a  distribution  of  the 
proceeds,  after  a  consideration  of  all  the  facts  of  the  case  and 
the  whole  condition  of  the  firm.  Such  a  decree  will  be  made  if  a 
partner  die  or  become  bankrupt. 

If  the  whole  interest  of  a  copartner  is  levied  upon  and  sold  on 
execution,  this  makes  a  dissolution,  and  the  purchaser  becomes, — 
like  every  other  assignee  of  a  partner, — ^not  a  partner,  but  only  a 
tenant  in  conunon  (that  is,  a  joint  owner)  with  the  other  part- 
ners ;  but  if  the  levy  and  sale  are  only  of  a  part,  which  may  be 
severed  from  the  rest,  this  may  not  operate  a  dissolution  except 
as  to  that  part. 

If  one  partner  retires,  this  operates  in  law  a  dissolution,  and 
the  remaining  partners  constitute  in  law  a  new  firm,  although  in 
fact  the  old  firm  frequently  continues  and  goes  on  with  its  busi- 
ness, with  or  without  new  members,  as  if  it  were  the  same  firm. 

The  partner  retiring  should  withdraw  his  name  from  the  6rm, 
and  give  notice,  by  the  usual  public  advertiBement,  of  hia  retire- 
ment, and  also,  by  personal  notice,  by  letter  or  otherwise,  to  all 
who  nsaally  do  business  with  the  firm ;  and  after  such  notice  he 
is  not  responsible,  even  if  bis  name  be  retained  in  the  firm  by 
the  other  partners,  if  this  is  done  without  his  consent.  Nor  is  ho 
resiwnsible  to  any  one  who  has  in  any  way  actual  knowledge  of 
his  retirement. 
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A  dornumt  or  secret  partner  is  not  liable  for  a  debt  contracted 
after  his  retirement,  although  he  give  no  notice,  because  his  lia- 
bility does  not  rest  upon  his  giving  his  credit  to  the  flrm,  but  upon 
his  being  actuall/  a  partner. 


THE  PROPERTY  OP  THE  PARTNERSHIP. 

A  PABTNERSHip  may  hold  real  estate  as  well  as  personal  estate, 
and  a  partnership  may  be  formed  to  trade  in  land,  or  to  eultivato 
land.  But  the  rules  of  law  in  respect  to  real  estate,  as  in  relation 
to  title,  conveyance,  dower,  inheritance,  and  the  like,  make  some 
difference.  As  far,  however,  as  is  compatible  with  these  rules,  it 
seems  to  be  agreed  that  the  real  estate  of  the  partnership  is 
treated  as  if  it  were  personal  property,  if  it  have  been  purchased 
with  the  partnership  funds  and  for  partnership  purposes. 

There  is  some  difBcul^  in  explaining  this  matter  to  thoae  who 
are  not  acquainted  with  the  peculiar  law  of  real  estate.  Thus,  no 
sale  of  land  is  valid  except  by  deed,  recorded;  and  only  one 
who  is  thus  a  grantee  under  seal  by  record  has  a  legal  title.  But 
a  court  of  equity  acknowledges  and  protects  an  equitable  title  in 
those  who  really  possess  all  the  interest  in  the  land,  as  partners 
do  who  have  paid  for  it,  though  it  stands  in  the  name  of  one  part- 
ner only.  But  courts  of  equity  cannot  disregard  the  laws  of  con- 
veyance and  record,  and  therefore  they  say  that  this  partner  is 
the  only  legal  owner,  but  that  he  owns  the  land  as  trustee  for  the 
firm.  And  then  they  compel  him  to  sell  it,  or  otherwise  dispose 
of  it,  as  the  interests  of  the  firm  or  of  their  creditors  require. 

So  land  thus  purchased  does  not  go  to  the  heirs  of  the  partner 
or  partners  in  whose  name  it  may  stand,  but  is  first  subject  to 
the  debts  of  the  firm,  and  then  to  the  balance  which  may  be  due 
to  either  partner  on  winding  up  their  affairs.  But  when  these 
debts  and  claims  are  adjusted,  any  surplus  of  the  real  estate  will 
then  descend  as  real  estate,  and  not  as  personal  estate. 

Improvements  made  with  partnership  funds  on  the  real  estate 
of  a  partner  will  be  regarded  as  partnership  property. 

The  widow  has  her  dower  only  after  the  above-mentioned  debts 
and  claims  are  adjusted.  And  while  the  legal  title  is  protected, 
as  it  must  be  for  the  purpose  of  conveyance  and  other  similar 
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parposes,  the  person  hording  this  legal  Utle  will  be  held  as  a 
tmstee  for  the  partnership  if  the  partnership  be  entitled  to  the 
beneficiary  interest. 

Bat  a  purchaser  of  partnership  real  property,  withoat  notice 
or  knowledge,  from  a  partner  holding  the  same  by  l^al  title,  is 
protected  against  the  other  partners.  If,  howerer,  the  purchaser 
has  such  knowledge,  the  conveyance  may  be  avoided  as  frandn- 
ient,  or  he  may  be  held  as  trustee,  the  land  being  in  his  hands 
chargeable  with  the  debts  and  claims  of  the  partnership. 

Sbotion  V. 
THE  AUTHOErrr  of  bach  paetnee,  and  the  joint  liamutt  of 

THE  PABTNEBSHIP. 

This  authority  is  very  great,  because  the  law-merchant  makes 
each  partner  an  agent  of  the  whole  partnership,  with  full  power 
to  bind  all  its  members  and  all  its  property,  in  transactions 
which  fall  within  the  usual  business  of  the  firm ;  as  loans,  borrow- 
ing, sales — even  of  the  whole  stock,  pledges,  mortgages,  or  assign- 
ments ;  and  this  last  extends  even  to  an  honest  and  prudent  as- 
signment of  the  whole  stock  and  personal  property  to  trustees 
to  pay  partnership  debts.  It  extends  to  the  making  or  indorsii^ 
negotiable  paper,  and  to  transactions  out  of  the  usual  business  of 
the  firm,  if  they  arose  from  and  were  fairly  connected  with  that 
business. 

Nor  is  any  party  dealing  with  a  partner  affected  by  his  want 
of  good  faith  towards  the  partnership,  unless  he  colluded  with 
the  partner,  and  participated  in  his  want  of  good  faith,  by  f rtfnd 
or  gross  negligence.  But  a  holder  of  a  note  or  bill  signed  or  in- 
dorsed l^  a  partner  without  authority,  has  no  d^m  against  the 
partnership,  if  he  knew  or  should  have  known  the  want  of  au- 
thority. 

A  partner  cannot,  in  general,  bind  the  firm  by  a  guaranty, 
a  letter  of  credit,  or  a  submission  to  arbitration,  without  author- 
ity, because  these  things  do  not  belong  generally  and  projperly  to 
commei^cial  business.  But  anything  so  done  by  a  partner  may 
be  adopted  and  ratified  by  the  partnership,  and  then  it  has  the 
same  force  as  if  originally  autiiorized.  And  this  ratification  mi^ 
be  formal  and  express,  or  consist  only  of  acts  which  distinctly 
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imply  it;  such  as  assentmg  to  and  acting  with  reference  to  iti 
and  especially  receiviog  and  holding  the  beneficial  results  of  it; 
as,  for  example,  taking  and  holding  money  paid  for  it. 

By  the  earlier  and  more  stringent  rules  of  law,  a  partner  could 
not  bind  his  copartners  by  an  instrument  under  seal  unless  he 
was  himself  authorized  under  seal ;  and  their  subsequent  acknowl- 
edgment of  his  authority  did  not  Cure  the  defect.  Now,  however, 
it  is  generally  held  that  a  partner  may  bind  his  firm  by  an  inatm- 
ment  under  seal,  if  it  be  in  the  name  and  for  the  use  of  the  firm, 
and  in  the  transaction  of  their  usual  business,  provided  the  other 
copartners  consent  thereto  before  execution,  or  adopt  and  ratify 
the  same  afterwards :  and  they  may  assent  or  ratify  by  word  aa 
well  as  by  seal ;  or  provided  he  could  have  made  the  same  con- 
veyance, or  done  the  same  act  effectually  without  a  deed.  And  a 
deed  executed  by  one  partner  in  the  presence  and  with  the  assent 
of  the  other  partners,  will  bind  them.  A  sealed  instrument 
executed  in  the  name  of  the  firm  by  one  partaer,  and  not  binding 
on  the  firm,  may  in  most  of  the  States  be  enforced  against  the 
partner  who  executed  It. 

A  partnership  has  no  seal  at  law,  and  can  have  none;  only  a 
person  or  a  corporation  can  have  a  seal.  Instruments  are  some- 
times executed  "A.  B.  &  Co.,"  and  a  seal  is  affixed  to  the  name. 
This  is,  strictly  speaking,  no  seal  at  all;  and  if  the  instrument 
needs  a  seal  to  make  it  valid,  as  if  it  were  a  deed  of  land,  it  would, 
at  law,  be  wholly  void.  But  the  courts  in  some  of  our  States  are 
somewhat  lax  on  this  subject,  and  might  construe  it  as  the  seal 
of  each  one  of  the  partners  to  give  the  instrument  validity. 

A  majority  of  the  members  cannot  conclusively  bind  the  minor- 
ity, unless  is  reference  to  the  internal  concerns  of  the  firm;  as, 
for  example,  the  salary  or  appointment  of  a  clerk,  the  hiring  or 
fitting-up  of  a  counting-room,  the  manner  of  keeping  accounts, 
and  the  like.  But  one  member  may,  so  far  as  he  is  concerned, 
arrest  a  negotiation  which  was  only  begun,  and  prevent  a  bargain 
which  would  be  binding  on  him,  by  giving  notice  to  the  third 
party  of  his  dissent  and  refusal  in  season  to  enable  him  to  de- 
cline the  bai^in  without  detriment. 

Partners  must  act  as  such,  to  bind  each  other.  Thus,  if  a  part- 
ner makes  a  note,  and  wgns  it  with  his  own  name  and  his  part- 
ner's name,  as  a  joint  and  several  note,  it  does  not  biod  his 
partner,  for  he  had  no  authority  to  make  such  a  note. 
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If  the  name  of  one  partner  be  also  the  name  of  the  firm, — for' 
John  Smith  and  Henry  Bobiuson  may  do  business  as  partners 
under  the  name  of  "John  Smith," — this  name  is  not  necessarily 
the  name  of  the  firm  when  naed  in  a  note  or  contract ;  and  if  the 
partner  whose  name  is  used  carries  on  mercantile  bnsineas  for 
himself,  it  will  not  be  supposed  to  be  used  as  the  name  of  the  firm 
without  sufficient  proof. 

Persons  may  give  a  joint  order  for  goods  without  becoming 
jointly  liable,  if  it  appear  otherwise  that  credit  was  given  to  them 
severally.  Nor  will  one  have  either  the  authority  or  the  obli- 
gation of  a  partner  cast  upon  him  by  an  agreement  of  the  firm  to 
t^  governed  by  his  advice.  Nor  will  one  be  charged  aa  partner 
with  othera  nnless  he  has  incurred  the  liability  by  bia  own  volun- 
tary  act. 

The  reception  of  a  new  member  constitntea,  in  law,  a  new  firm ; 
but  the  new  firm  may  recognize  the  old  debts,  as  by  express  agree- 
ment, or  pajdng  interest,  or  other  evidence  of  adoption,  and  tfaen 
the  new  firm  is  jointly  liable  for  the  old  debt.  But  there  must  be 
some  fact  &om  which  the  assent  of  the  new  member  to  this  adop- 
tion of  the  old  debt  may  be  inferred,  for  his  liability  is  not  to  be 
presumed. 

A  notice  in  1^^  proceediiM^  abandonment  to  insurers  by  oae 
who  was  insured  for  himself  and  others,  a  notice  to  quit  of  one  of 
joint  lessors  or  Irasees  who  are-  partners  in  trade,  notice  to  cme 
partner  of  the  dishonor  of  a  note  or  bill  bearing  the  name  of  the 
firm,  rdease  to  one  partner,  or  by  one  partner, — ^will  bind  all  the 
partners,  and  render  them  jointly  liable.  But  a  service  of  legal 
process  should  be  made  upon  each  partner  personally. 

If  money  be  lent  to  a  partner  for  partnership  purposes,  it 
creates  a  partnership  debt ;  but  not  if  lent  expressly  on  the  indi- 
vidual credit  of  the  person  borrowing;  and  not  if  the  borrowing 
partner  receives  it  to  enable  him  to  pay  his  contribution  to  the 
capital  of  the  firm.  Though  the  money  be  not  used  for  the  firm, 
if  it  was  borrowed  by  one  partner  on  the  credit  of  the  firm,  in  a 
manner  and  under  circumstances  justifying  the  lender  in  trust- 
ing to  that  credit,  it  creates  a  partnership  debt.  And  if  a  partner 
uses  funds  in  his  hands  as  trustee,  for  partnership  purposes,  the 
firm  are  certainly  jointly  bound,  if  it  was  done  with  their  knowl- 
edge.   And  if  it  was  done  without  their  knowledge,  and  the  part- 


ners  are  distinetlf  and  directly  benefited  bj  the  transaction, 
they  will  be  deemed  to  iiave  authorized  it. 

If  in  any  case  a  person,  knowing  the  existence  of  the  firm, 
gave  credit  to  a  single  partner  only,  then  he  can  look  only  to 
that  partner,  and  not  to  the  firm,  althoagb  the  money  was  applied 
to,  and  used  for,  partnership  pnrposee.  Bat  if  th«  partner  held 
himself  out  as  borrowing  for  the  firm,  and  the  lender  without 
any  want  of  dne  care  gave  credit  to  the  firm,  and  the  transaction 
was  a  fair  business  tnmsaction  on  the  part  of  the  lender,  the 
firm  will  be  liable,  although  the  money  is  fraudttlently  appropri- 
ated by  the  partner  to  hia  own  use. 

In  the  absence  of  evidence  showing  to  whom  the  credit  was 
given,  the  fact  that  money  lent  to  one  partner  was  applied  to  the 
use  of  the  firm  will  make  the  firm  liable  for  the  payment ;  but 
not  if  the  partner  employed  it  as  his  contribution  to  increase  the 
capital  of  the  firm. 

If  the  purchaser  of  goods  or  the  borrower  of  money  have  a 
dormant  and  secret  partner,  and  the  goods  were  bought  or  the 
money  borrowed  for  partnership  purposes,  the  seller  or  lender 
may  look  to  both  partners  for  payment,  unless  the  seller  or  lender, 
knowing  all  the  partners,  gave  credit  to  one  only. 

The  firm  is  liable  only  to  one  who  deals  with  a  partner  in  good 
faith.  Thus,  if  one  receives  negotiable  paper  bearing  the  name 
of  a  firm,  knowing  that  it  is  not  in  the  business  of  the  firm,  and 
is  given  for  no  consideration,  received  by  the  firm,  he  cannot  hold 
the  firm.  And  if  a  creditor  of  one  partner  receive  for  his  sepa- 
rate debt  a  partnership  security,  this  would  be  a  fraud,  unless  the 
partner  had,  or  was  supposed  by  the  creditor  to  have,  the  au- 
thority of  the  rest. 

If  he  supposed  the  partner  had  this  authority,  he  cannot  hold 
the  partnership  if  the  partner  had  not  the  authority,  unless  the 
partnership  had  caused  him  to  believe  it.  And  if  the  partner- 
ship security  be  transferred  for  two  considerations,  one  of  which 
is  private  and  fraudulent,  and  the  other  is  joint  and  honest,  the 
partnership  is  bound  for  so  much  of  it  as  is  not  tainted  with 
fraud,  and  only  for  that. 

The  partnership  may  be  liable  for  injury  caused  by  the  crim- 
inal or  wrongful  acta  of  a  partner,  if  these  were  done  in  the  trans- 
action of  partnership  business,  and  if  it  was  the  partnership 
which  gave  to  the  wrong-doer  the  means  and  opportunity  of  doing 
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the  wrong.  Bnt  on  illegal  coDtract  will  not  bind  the  cc^rtners, 
for  the  parties  entering  into  it  must  be  presumed  to  know  ita 
illegality ;  and  the  law  enforces  no  bargain  that  is  contrary  to 
law. 

The  acknowledgment  of  <me  who  had  been  a  partner,  after  the 
disaolntion  of  the  partnership,  may  take  the  debt  out  of  the 
statute  of  limitations  as  to  him,  but  not  so  as  to  restore  the  lia- 
bility of  all  the  partners  without  their  assent. 


RBMratlES  OF  PAETNEKS  AGAINST  EACH  OTHBE. 

It  is  seldom  that  a  partner  can  have  a  claim  against  another 
partner,  as  such,  which  can  be  examined  and  adjusted  without 
an  investigation  into  the  accounts  of  the  partnership,  and,  per- 
haps, a  settlement  of  them.  Courts  of  law  have  ordinarily  no 
adequate  means  of  doing  this ;  and  therefore  it  is  generally  true 
that  no  partner  can  sue  a  copartner  at  law  for  any  claim  growing 
out  of  a  partnership  transactitm  and  involving  partnership  inter- 
ests. But  the  objection  to  a  suit  at  law  between  partners  goes 
no  further  than  the  reason  of  it;  and,  therefore,  one  may  sue 
his  copartner  upon  his  agreement  to  do  any  act  which  is  not  so 
far  a  partnership  matter  as  to  involve  the  partnership  accounts. 

If  the  accotmts  are  finally  adjusted,  either  partner  may  sue  for 
a  balance ;  and  so  it  would  be  if  the  accounts  generally  remained 
open,  but  a  specific  part  of  them  were  severed  from  the  rest,  and 
a  balance  found  on  that.  The  rule  is  generally  laid  down,  that 
an  action  cannot  be  sustained  by  a  partner  against  a  partner  for 
a  balance,  unless  there  is  an  express  promise  to  pay  it.  But  such 
promise  would  be  inferred  in  all  cases  in  which  an  account  had 
been  taken,  and  a  balance  admitted  to  be  due. 

In  general,  an  action  of  law  between  partners  can  be  main- 
tained, only  when  a  rendering  of  judgment  in  this  action  wiU 
completely  terminate  all  partnership  matters,  so  that  no  further 
cause  of  action  can  grow  out  of  them. 

What  a  court  of  law  cannot  do  as  to  actions  between  partners, 
a  court  of  equity  can ;  and,  generally,  a  court  of  equity  has  a  full 
jurisdiction  over  all  disputes  and  claims  between  partners,  and 
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may  do  whatever  is  necessary  to  settle  them  in  coDfonnity  with 
joHtice. 

A  partner  may  Bue  his  copartner  for  money  advanced  before 
the  partnership  was  formed,  although  the  loan  was  made  to  pro- 
mote the  partnership.  And  for  work  done  for  the  firm  before  he 
became  a  member  of  it,  be  may  sue  those  who  were  members 
when  he  did  the  work.  And  he  may  sue  a  copartner  on  his  not« 
or  bill,  although  the  consideration  was  on  partnership  account; 
bat,  in  general,  no  action  at  law  can  be  maintained  for  work  and 
labor  performed,  or  money  expended  for  the  partnership. 

A  partner  who  pays  more  than  his  proportion  of  a  debt  of  the 
partner^ip  cannot  demand  specific  contribution  from  his  co- 
partners, but  must  charge  his  payment  to  the  firm.  The  reason 
is,  that  they  may  have  claims  against  him  cm  other  accounts,  and 
they  must  be  all  settled  together  to  strike  the  balance. 

If  one  of  a  firm  be  a  member  also  of  another  firm,  the  one  firm 
cannot  sne  the  other;  for  the  same  person  cannot  be  plaintiff 
and  def Adant  of  record.  A  cannot  sue  A ;  and  therefore  A,  B, 
&  C  cannot  sue  C,  D,  &  E.  In  all  these  cases  an  adequate  remedy 
may  be  found  in  a  court  of  equity. 

If  a  firm  have  a  negotiable  note  which  it  cannot  sue,  because 
one  of  its  own  firm  is  liable  npon  it  and  must  be  made  defendant, 
it  can  indorse  the  note  over,  and  the  indorsee  may  sne  it  in  his 
own  name,  as  we  have  before  stated. 

The  partners  are  entitled  to  perfect  good  faith  from  each  co* 
partner;  and  a  court  of  equity  will  interfere  to  enforce  this. 
No  partner  will  be  permitted  to  treat  privately,  and  for  his  own 
benefit  alone,  for  a  renewal  of  a  lease,  or  to  transfer  to  himself 
any  benefit  of  interest  properly  belonging  to  the  firm.  And  so 
careful  is  a  court  of  equity  in  this  respect,  that  it  will  not  permit 
a  copartner  by  his  private  contract  or  arrangement,  to  subject 
himself  to  a  bias  or  interest  which  might  be  injurioufl  to  the  firm, 
and  conflict  with  his  duty  to  them,  but  will  declare  void  any  con- 
tract of  this  kind. 

Section  VII. 

BIGHTS  07  THE  FIRM  AGAINST  THIItD  PARTIES. 

If*  a  partner  sells  the  goods  of  the  firm  in  his  own  name,  the 
firm  may  sue  for  the  price.    Bat  the  rights  of  one  who  deals  in 
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good  faith  with  a  copartner,  &s  with  him  alone,  are  so  far  regarded, 
that  he  may  set  off  any  claim,  or  make  use  of  any  other  defenses 
against  the  suit  of  the  firm,  which  he  cotild  have  made  had  the 
person  with  whom  he  dealt  sued  alone. 

Therefore,  if  A  honestly  bonght  goods  of  a  firm  from  a  partner 
whom  he  supposed  to  be  sole  owner  of  them,  and  paid  him  the 
price,  the  firm  cannot  recover  this  price  from  the  buyer,  although 
the  seller  sold  the  goods  frandnlently,  and  cheated  the  firm  ont  of 
the  money,  but  must  charge  the  price  to  the  selling  partner. 

A  guaran^  to  a  copartner,  if  for  the  use  and  benefit  of  the 
firm,  gives  to  them  a  right  of  action. 

A  new  firm,  created  by  some  change  in  the  membership  of  an 
old  firm,  is  entitled  to  the  benefit  of  a  guaranty  given  to  the  old 
firm,  even  if  sealed,  provided  it  shall  distinctly  appear  that  the 
instrument  was  intended  to  have  that  effect,  and  extend  to  the 
new  firm. 

Sectiom  Vlll. 
BIGHTS  OF  CBEDITOHS  IN  BESPBCT  TO  FUNDS. 

The  property  of  a  partnership  is  bound  to  pay  the  partner- 
ship debts;  and,  therefore,  a  creditor  of  one  copartner  has  no 
claim  to  the  partnership  funds  until  the  partnership  debts  are 
paid.  If  there  be  then  a  surplus,  he  may  have  that  copartner  'a 
interest  therein,  in  payment  of  his  private  debt. 

If  a  private  creditor  attaches  partnership  property,  or  in  any 
way  seeks  to  appropriate  it  to  his  private  debt,  the  partnership 
debts  being  unpaid,  he  cannot  hold  it,  either  at  law  or  in  equity. 
Such  attachment  or  appropriation  is  wholly  subject  to  the  para- 
mount claims  of  the  partnership  creditors,  and  is  wholly  defeated 
by  the  insolvency  of  the  partnership,  although  the  partnership 
creditors  have  not  brought  any  actions  for  their  debts. 

Hence,  if  a  creditor  of  A  attaches  his  interest  in  the  property 
of  A,  B  &  Co.,  and  a  creditor  of  A,  B  &  Co.,  attaches  the  same 
property,  the  first  attachment  is  postponed  to  the  second ;  that 
is,  it  has  no  effect  until  the  debt  of,  the  second  creditor  is  fully 
satisfied,  and  then  it  is  good  for  the  surplus  of  property.  If, 
however,  one  partner  is  dormant  and  unknown,  the  creditor  of 
the  other  attaching  the  stock  is  not  postponed  to  the  creditor 
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who  discoTera  the  dormant  partner  and  sues  Mm  with  the  others, 
imlesB  tiie  first  attaching  creditor's  claim  has  no  reference  to  the 
partnership  business,  and  that  of  the  second  attaching  creditor 
has  such  reference. 

In  courts  of  equity  the  partnership  creditors  are  restrained 
from  appropriating  the  private  property  of  the  copartners  nntil 
the  claims  of  their  private  creditors  are  satisfied.  And  some 
recent  adjudications  indicate  that  the  rule  will  become  estab- 
lished at  law. 

I  think  tfae  law  ou^t  to  be,  and  that  it  is  now  tending  to 
become,  this.  A  partnership  is  a  kind  of  body  by  itself,  some- 
what like  a  corporation.  It  has  its  own  funds,  and  its  own  debts. 
The  individual  members  may  also  have  each  his  own  fonds  and 
his  own  debts.  The  funds  of  the  partnership  should  first  be 
applied  to  the  debts  of  the  partnership;  and,  if  there  be  any 
surplus,  the  members  have  it,  and  their  creditors  get  it.  So  the 
private  funds  of  each  member  should  first  be  applied  exclusively 
to  the  payment  of  that  person's  private  debts;  and,  when  they 
are  wholly  paid,  the  surplus  should  go  to  the  partnership  credi- 
tors, because  each  partner  is  responsible  for  the  partnership 
debts.  This  rule  prevails  oa.  the  continent  of  Europe  very  gen- 
erally. It  is  also  embodied  in  the  bankruptcy  laws  of  the  United 
States,  and  in  the  insolvency  laws  of  most  of  the  States. 

It  is  now  quite  certain  that  the  levy  of  a  private  creditor  of 
one  copartner  upon  partnership  property  can  give  him  only  what 
that  copartner  has;  that  is,  not  a  separate  personal  possesffl.on 
of  any  part  or  share  of  the  stock  or  property,  but  an  undivided 
right  or  interest  in  the  whole,  subject  to  the  payment  of  debts 
and  the  settlement  of  accounts;  including  also  the  right  to 
demand  an  account. 

As  to  how  such  levy  and  sale  of  the  interest  of  one  copartner 
shall  be  made  by  the  sheriflE,  there  is  much  diversity  both  of 
practice  and  authority.  Upon  principle,  we  think  the  sheriff 
can  neither  seize,  nor  transfer  by  sale,  either  the  whole  stock 
or  any  specific  portion  of  it.  He  should,  we  think,  without  any 
acttml  seizure,  sell  all  the  interest  of  the  defendant  partner  in 
the  stock  and  property  of  the  partnership;  much  in  the  samo 
way  in  which  he  would  aell  his  right  to  redeem  a  mortgage,  or 
any  other  incorporeal  right,  subjefrt  to  attachment.  The  pur- 
chaser would  then  have  a   ri(;)it  to  demand   an  account  and 
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aettlement,  and  a  transfer  to  himself  of  an;  balance  or  prop- 
erty to  which  the  copartner  whom  he  sued  wonld  have  been 
entitled. 

Where  the  tmstee  process,  or  proceaa  of  foreign  attachment, 
is  in  ose,  the  better  way  would  be  for  the  aheiiff  to  retnm  a 
general  attachment  of  all  the  interest  of  tiie  debtor  in  the  part- 
nership property,  and  summon  the  other  partners  as  the  trustees 
of  the  debtor. 

It  most  be  stated,  however,  that  the  rules  of  law  in  regard  to 
the  liability  of  partnership  property  for  the  private  debts  of 
partners,  and  as  to  how  any  such  liability  may  be  enforced,  are, 
at  present,  somewhat  obscure  and  uncertain. 

Section  IX. 

THE  EFFECTS   OF  DISSOLUTIOK. 

If  the  dissolution  is  caused  by  the  death  of  any  partner,  the 
whole  property  goes  to  the  surviTing  partners.  Tbey  hold  it, 
however,  not  as  their  own,  but  only  for  the  purpose  of  settle- 
ment; and  therefore  they  have,  in  relation  to  it,  all  the  power 
which  is  necessary  for  that  purpose,  and  no  more.  If  they  carry 
on  the  bosiness  with  the  partnership  funds,  they  do  so  at  their 
own  risk ;  and  the  representatives  of  the  deceased  may  require 
their  share  of  the  capital,  and  choose  between  calling  on  them, 
in  addition,  for  interest,  or  for  a  share  of  the  profits. 

The  survivors  are  not  partners,  bat  tenants  in  common  (joint 
owners)  with  the  representatives  of  the  deceased  of  the  stock 
or  property  in  possession ;  and  have  all  necessary  rights  to  settle 
the  affairs  of  the  concern  and  pay  its  debts.  After  a  dissolation, 
however  caused,  one  who  bad  been  a  partner  has  no  authority 
to  make  new  contracts  in  the  name  of  the  firm,  as  to  make  or 
indorse  notes  or  bills  with  the  name  of  the  firm,  even  if  he  be 
expressly  authorized  to  settle  the  affairs  of  the  firm.  There  must 
be  a  distinct  authority  to  sign  for  the  others  who  were  formerly 
partners.  A  parol  authority  will  be  sufficient,  even  if  the  gen- 
eral terms  of  the  partnership  had  been  reduced  to  writing. 

It  is  common,  where  a  partnership  is  dissolved  by  mutual 
consent,  to  provide  that  some  one  of  the  partners  shall  settle  up 
the  affairs  of  the  concern,  collect  and  pay  debts,  and  the  like. 
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But  thia  will  not  prevent  any  person  from  paying  to  any  partner 
a  debt  dne  to  the  firm ;  and,  if  auch  payment  be  made  in  good 
faith,  the  release  {fr  diaehai^  of  the  partner  is  eflFectual. 

If  all  the  debts  were  assigned  and  transferred  to  any  person, 
as  his  property,  any  debtor  who  had  notice  of  this  would  be 
bound  to  make  payment  to  this  person  alone ;  and  if  he  paid 
anybody  else,  he  would  be  obliged  to  pay  the  money  over  again. 

It  is  frequently  provided,  that  one  partner  shall  take  all  the 
property  and  pay  all  the  debts;  bat  this  agreement,  thot^h 
valid  between  the  partners,  has  no  effect  upon  the  rights  of 
third  parties  against  the  other  partners ;  for  they  have  a  valid 
claim,  against  all  the  partners,  of  which  they  cannot  be  divested 
without  their  consent. 

This  consent  of  the  creditor  m^  be  inferred,  but  not  from 
alight  evidence;  thus,  not  from  receiving  the  single  partner's 
note  as  a  collateral  security,  nor  from  receiving  interest  from 
him  on  the  joint  debt,  nor  from  a  mere  chai^  in  the  head  of  the 
acconnt,  charging  the  single  partner  and  not  the  firm.  Still,  as 
the  creditor  certainly  can  assent  to  this  arrangement,  and  accept 
the  indebtedness  of  one  partner  instead  of  that  of  the  firm,  so 
it  must  be  equally  clear  that  such  assent  and  intention  will  bind 
'him,  if  distinctly  proved  by  circomstances. 


UHrrSD  FABTKEB8HIP8. 

Tbesb  have  been  introduced  into  some  of  our  States,  by 
statutes,  which  differ  somewhat  in  their  provisions.  Qeneratly, 
they  require,  first,  one  or  more  general  partners,  whose  names 
shall  be  known ;  secondly,  special  partners,  who  do  not  appear 
as  members,  nor  possess  the  powers  or  discharge  the  duties  of 
actual  partners;  thirdly,  a  sum  to  be  contributed  by  the  special 
partners  which  shall  be  actually  paid  in ;  lastly,  a  statement  of 
all  these  particulars,  with  such  other  information  as  may  be 
needed  for  the  security  of  the  public,  which  must  be  verified 
under  oath,  signed  by  all  the  parties,  acknowledged  before  a  mag- 
istrate, and  correctly  published.  When  these  and  all  other 
statutory  requirements  are  complied  with,  the  special  partners 
may  lose  all  they  have  put  in,  but  cannot  be  held  to  any  further 
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responsibility.  But  any  neglect  of  them,  or  any  material  mis- 
take in  regard  td  them,  even  on  the  part  ol  the  printer  of  the 
adrertisement,  wholly  destroys  their  effect ;  and  then  the  special 
partner  is  liable  for  the  whole  debt,  precisely  like  a  general 
partner. 

In  a  New  York  ease,  the  amoont  contributed  by  the  special 
partner  was,  by  mistake  of  the  printer,  stated  at  $5,000,  instead 
of  $2,000,  and  it  was  held  that  the  associates  were  liable  as  gen- 
eral partners,  although  the  plaintiff  did  not  show  that  he  was 
actually  misled  by  the  error.  In  another  New  York  case,  it  was 
held  that  an  assignment  of  the  partnership  property,  providing 
for  the  payment  of  a  debt  due  to  the  special  partner,  ratably 
witii  the  other  creditors  of  the  Srm,  or  before  all  the  other  cred- 
itors are  satisfied  in  full  for  their  debts,  is  void  as  against  the 
creditors ;  but  it  would  he  valid  as  against  the  aas%nor  and  those 
creditors  who  think  proper  to  aflSrm  it. 

(M.) 

Articles  of  Copartnenihip. 

Articles  of  Agrecmeiit,  made  the d«j  of ,  19 ,  between 

(tke  namea  and  rMidenon  of  tk«  tioo  parties) as  foHowi :   The  atii 

parties  atMve  named  Lave  agreed  to  become  copartners  in  basiness,  and  hy 
these  preaenta  do  agree  to  be  copartners  together  under  the  name  or  Ann  of 
in  the  bnsiuess  of  and  In.  the  buying,  selling,  and  vend- 
ing all  sorts  of  goods,  wares,  and  merehandise  to  the  said  baaluess  belong- 
ing, and  to  ocenp7  the  ,  their  copartnership  to  commence  on  the 

dftj  of  ,  and  to  continue  and  to  that   end  and 

purpoee  the  said  (here  Mtate  tAe  contributiotu  of  each  of  the  parties) 
to  be  nsed  and  emploTed  in  common  between  them  for  the  snpport  and 
msnegeraent  of  the  said  business,  to  their  mutual  beneflt  and  advantage. 
And  it  is  agreed  bj  and  between  the  parties  to  these  presents,  that  at  all 
times  during  the  coBtinaance  of  their  coiArtnersbip,  thej  and  each  of  them 
will  give  their  attendance,  and  do  tbeir  and  each  of  their  best  endeavon, 
and  to  the  utmost  of  their  skill  and  power  exert  themselves  for  their  joint 
interest,  profit,  benefit,  and  advantage,  and  traly  employ,  buy,  sell,  and 
merchandise  with  their  joint  stock,  and  the  increase  thereof,  in  the  business 
aforesaid.  And  also  tbat  they  ahall  and  will  at  all  times  during  the  said 
copartnership  bear,  pay,  and  discharge  equally  between  them,  all  rents  and 
other  expenses  that  maj  be  required  for  the  support  and  management  of  the 
nud  bnsiness;  and  that  all  gains,  profit,  and  increase  that  shell  come,  grow, 
or  arise  from  or  by  means  of  their  said  bnsiness,  ehall  be  divided  between 
them    (etate  uihether  eqaaUy,   or  in   what  proportions)    and  all   loss   that 
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shall  happen  to  tbrir  said  joint  buuness  hy  ill  eommoditiei,  bad  debti,  or 
otherwise,  ahall  be  borne  and  paid  between  them  in  the  like  proportion. 

And  it  is  agreed  hj  and  between  tbe  said  parties,  that  there  shall  be  had 
and  kept  at  all  times  during  tbe  continnance  of  their  eopartnerBhip,  perfect, 
just,  and  true  books  of  account,  whereia  each  of  the  said  eopartima  shall 
enter  and  set  down,  as  well  aU  monej  bj  them  or  either  of  them  reewved, 
paid,  laid  ont,  and  expended  in  and  about  the  said  bosiDeBs,  as  also  all  goods, 
'  wares,  commodities,  and  merchandise,  bj  them  or  either  of  them,  bought  or 
sold  by  reason  or  on  account  of  the  said  business,  and  all  other  matters  and 
things  whatsoerer  to  tbe  said  bnsineee  and  the  management  thereof  in  any 
wise  belonging;  which  said  books  shall  be  used  in  common  between  the 
said  copartners,  so  that  either  of  tbem  nay  have  access  thereto,  without  any 
interruption   or   bindrBuee   of   tbe   other.     And   alao   the  said   copartners, 

once  in ,  or  of  tener  if  necessary,  shall  make,  yield,  and  render,  each 

to  tbe  other,  a  true,  just,  and  perfect  inventory  and  aeeonnt  of  all  profits 
and  increase  by  them,  or  either  of  them,  mad^  and  of  all  losses  by  them, 
or  either  of  them,  sustained;  and  also  alt  payments,  receipts,  disbuiae- 
ments,  and  all  otGer  things  by  tbem  made,'raceiTed,  disbursed,  BCt«d,  done^ 
or  suffered  in  his  said  copartnership  and  business,  and  tbe  same  account 
so  made  shall  and  will  clear,  adjust,  pay,  and  deliver,  each  to  the  other, 
at  the  time,  their  just  share  of  the  profits  so  made  as  aforesaid. 

And  tbe  sud  parties  hereby  mutually  covenant  and  agree  to  and  with 
each  other,  that,  during  tbe  eontinnauco  of  the  said  copartnership,  neither 
of  tbem  shall  nor  will  indorse  any  note,  or  otherwise  become  surety  for  any 
person  or  persons  whomsoerer,  without  the  consent  of  the  other  of  the  said 
copartners.  And  at  the  end,  or  other  sooner  determinstlon  of  their  copart- 
nership, the  said  copartners,  each  to  tbe  other,  shall  and  will  make  a  true, 
just,  and  final  account  of  all  things  relating  to  their  said  business,  and  in  all 
things  truly  adjust  the  same;  and  all  and  every  the  stoek  and  stocks,  as 
well  as  tbe  gains  and  increase  thereof,  which  shall  appear  to  be  remaining, 
either  in  money,  goods,  wares,  fixtures,  debts,  or  otberwiae,  shall  be  divided 
betvreen  them,  in  tbe  proportions  aforesaid. 

In  Witness,  ete. 

Vasiocs  Covxnants  and  CIiAuseb  which  iuy  bi  iNTB(n>uciD  iir  AsrioLia 

or  COPAKTNEBSHIF   &CCOBDINQ  TO   CIBCUllBTANCEB. 

Not  to  trvtt  anji  one  whom  the  Copartner  ihaU  forbii. 

And  that  neither  of  the  said  parties  shall  sell  or  credit  any  goods  or 

merchandise  belonging  to  the  said  joint  trade,  to  any  person  or  penone, 

after  notice  in  writing  from  tbe  other  of  tbe  said  parties,  that  such  person  or 

persons  are  not  to  be  credited  or  trusted. 

Not  to  releate  any  Debt  without  Content,  Etc 

And  that  neither  of  the  said  parties  shall,  vrithout  tbe  consent  of  tbe 

other,  release  or  compound  any  debt  or  demand,  due  or  coming  to  them  on 

account  of  their  said  cop&rtuersbip,  except  for  so  much  as  sbaU  actually  be 
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raeeired,  and  brought  into  the  stock  or  cash  Bceount  of  the  said  partDer- 
■Mp. 

}fof  fo  be  bound,  or  indorte  BiHt,  Ste.,  for  any  one  wilftout  Content,  Etc. 
And  that  neither  of  the  said  parties  BhaH,  during  this  eopsrtnership, 
withoot  the  cooBeot  of  the  other,  enter  into  anj  deed,  covenant,  bond  ot 
jadgment,  or  become  bound  as  bail  or  surety,  or  give  any  note,  or  accept  or 
indorse  any  bill  of  ezehango  for  himself  and  pHitner,  withoat  the  consent  of 
the  other  first  had  and  obtained,  with  or  for  any  person  -whatsoever. 

Neillur  Forty  to  attign  hie  Intereat,  Eto. 

And  it  is  agreed  between  the  said  parties,  that  neither  ot  the  said  partiea 
shall,  without  the  consent  of  tlie  other,  obtained  in  writing,  Bt^  or  assign  his 
share  or  int»ieet  Lo  the  said  joint  trade,  to  any  person  or  penona  whatao- 

Partiei  to  draw  Quarterly,  Ste. 
That  it  shall  be  lawful  far  each  of  them  to  take  out  ot  tlu  cash  of  the 

joint  stock  the  sum  of qnarterly,  to  his  own  use,  the  same  to  be 

charged  on  acconnt,  and  neither  of  them  shall  take  any  further  sum  for  Ha 
own  separate  use,  without  the  consent  of  the  other  in  writiDg;  and  any  sach 
further  stun,  taken  with  sach  eonsent,  shall  draw  interest  after  the  rate  of 

per  cent.,  and  shall  be  payable  together  with  the  intoreat  dne, 

within days  after  notice  in  writing  given  by  the  other  of  the  nid 

parties. 

<8T.) 

Certifioate  of  a  Limited  Partnenhip  with  Acknowledgment,  and 
Oatb. 

This  ii  to  Certify,  That  the  undenigned  hare,  pnmant  to  the  pro- 
visions of  the  statutes  of  the  State  of  ^_— _  formed  a  limited  partner. 

ship,  under  the  name  or  firm  of  that  the  geneial  nature  of  the 

busineos  to  be  transacted  is  ..._   {deioribe  the  bvtineti'i   and  that 

and are  the  general  partnerg  and la  the  speeial 

partner  and  Utat  the  said  (the  tpeetal  partner)  hath  contributed  the  turn 

of  dollars,   as   capital  towards  the  common   stock,  and  that   the 

(■id  partnership  is  to  eommenee  on  tbe  ■■,     ■ day  of  and  is 

to  terminate  on  the day  of 19 , 

Dated  this  ^^— _  day  of  one  thousand  nine  hundred  and 


{Signatures.) 
County  o. 


State  of .      \^ 

of J- 


On  the day  of one  tbotinnd  nine  htmdred  and , 

before  me  came known  to  me  to  be  the  individnals  deaeribed  in. 


..Google 


■yot }" 


218  CORPOBATIONS. 

ud  wbo  eKecDted  the  &boT«  eertUeAte,  and  thej  Hrenllj  uknowledged 
tbat  tbe7  exMnted  the  tame. 

StaU  0 

County  0. 

tbe  general  partners  named  in  the  above  e«rti£eate,  bting  duty  iwora 

do  depose  Knd  aay,  Uuit  the  sum  apeeified  in  the  aaid  eertlfleate  to  have 
been  contributed  by  the  special  p&rtner  to  the  common  stoek  has  been 
actually  and  in  good  faith  paid  In  cash. 

Svorn  thit *iy  of ,  19 — ,  before  me. 

Id  some  of  the  St&tes,  the  oath  should  be  made  hy  the  general 
partner;  and  it  would  always  be  safe  for  all  the  partners, 
general  and  special,  to  take  the  oath,  and  be  included  in  the 


CHAPTER  XVIII, 
CORrOKATIOlTB. 


A  OOBPORATION,  as  the  term  is  used  in  mercantile  law,  is  an 
association  of  indiTidnals  nnited  into  one  collective  body,  under  a 
special  name,  and  possessing  certain  immunities,  privileges  and 
capacities  in  ita  collective  character  which  do  not  beloi^  to  the 
natural  persons  composing  it.  The  most  important  of  these  are, 
the  capacity  of  sueceBsion,  by  which  it  continues  to  exist  without 
r^:ard  to  changes  in  its  membership,  the  right  to  hold  and  con- 
vey proper^,  real  and  personal,  to  sue  and  be  sued,  to  make 
contracts,  and  to  do  other  acts  like  an  individual.  The  courts 
frequently  speak  of  it  as  an  "artificial  person." 

The  fundamental  distinction  between  a  partnerahip  and  a 
corporation  is  that  the  former  is  merely  an  aggregation  of  indi- 
viduals, having  no  personally  of  its  own,  and  which  therefore 
cannot  be  considered  apart  from  the  members  composing  it; 
whereas  a  corporation  is,  in  tbe  eye  of  the  law,  an  entily,  an 
artificial  person,  quite  distinct  from  the  individual  stockholders. 

From  this  difference  of  constitution  result  important  practical 
differences,  some  of  the  principal  of  which  are  as  follows.  In  a 
partnership  the  death  of  one  partner  dissolves  the  firm;  while 
the  death  of  a  stockholder  has  no  effect  upon  the  corporation. 
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The  interest  of  a  partner  cannot  be  transferred  or  assigned  eo  as 
to  make  the  asaignee  a  member  of  the  firm,  withont  the  express 
consent  of  the  other  partners;  whereas  hy  a  transfer  of  the 
stock  which  represents  the  stockholder's  interest  in  the  corpo- 
ration, the  assignee  becomes  at  once  a  member  of  the  corporation 
without  regard  to  the  consent  of  the  other  stockholders.  In 
a  partnership  each  partner  is  the  agent  of  all  the  others,  and 
may  bind  them  by  his  acts  within  the  acope  of  the  partnership 
bndness;  on  the  other  hand  an  individnal  stockholder  has  no 
power  to  bind  the  corporation,  which  can  act  only  through  ench 
agents  as  the  stockholders  in  their  corporate  capaci^  may  select. 
Lastly,  each  partner  is  liable  individoally  for  all  the  debts  of 
the  firm,  whereas  a  stocUiolder  in  a  corporation  is  subject  only 
to  a  limited  liabili^ — nsaally  only  to  the  extent  of  the  stock 
which  he  holds. 

Corporations  are  of  many  kinds,  bat  we  propose  here  to  con- 
sider ooly  those  formed  for  the  transaction  of  mercantile,  mann- 
factnring  and  other  similar  kinds  of  business.  The  comparative 
ease  with  which  snch  corporations  are  managed,  and  the  limited 
liability  of  the  stockholders,  have  commended  them  to  busineBs 
men,  and  the  greater  part  of  the  business  of  the  country  is  now 
carried  on  in  that  form. 

Formerly,  corporations  were  nsaally  created  by  special  acta  of 
the  le^slatures  of  the  several  States,  but  now,  in  every  State 
there  are  general  acta  providing  for  the  formation,  regulation 
and  management  of  corporations  of  different  kinds,  and  in  many 
of  the  States  it  is  provided  that  no  business  corporation  shall 
be  formed  by  special  act.  These  laws  vary  greatly  in  the  differ- 
ent States.  As  to  the  formation  of  corporations  under  them,  it 
would  be  impossible  in  a  work  of  this  kind  to  give  even  an  ab- 
stract that  would  be  of  any  practical  value.  We  can  only  say 
that  the  business  of  organizing  a  corporation  should  always  be 
entrusted  to  a  competent  lawyer,  not  only  because  it  calls  for 
accurate  knowledge  of  the  law  and  for  legal  skill  and  experience, 
but  because  failure  to  comply  with  all  the  requirements  of  the 
law  may  result  in  eeriouB  liabilities  on  the  part  of  the  stock- 
holders and  officers.  We  shall  confine  ourselves  to  the  statement 
of  a  few  general  principles  relating  to  the  management  of  corpo- 
rations, and  add  an  abstract  of  the  statutory  liabilities  of  stock- 
holders and  directors. 
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A  corporation  is  a  "person"  in  the  eye  of  the  law,  and  laws 
relating  to  persons  are  held  to  include  corporations  so  far  as 
they  are  applicable. 

In  tbiB  country  a  corporation  is  a  citizen  of  the  State  that 
creates  it,  or  under  whose  laws  it  is  oi^anized.  As  such  it  has 
a  right  to  sue  and  be  sued  in  the  courts  of  the  United  States. 
But  it  has  no  status  as  a  citizen  in  any  other  State.  Aa  to  sncb 
State  it  is  a  foreign  corporation.  It  may  by  comity  transact 
business  in  another  State,  but  if  it  goes  there  for  that  purpose 
the  State  into  which  it  goes  may  prescribe  the  conditions  under 
which  it  may  do  business  there,  and  may  discriminate  between 
it  and  domestic  corporations.  It  may  even  go  so  far  as  to  compel 
it  to  cease  business  in  that  State,  as  has  been  done  in  several 
instances  in  the  case  of  foreign  insurance  companies.  In  several 
of  the  States  foreigpi  corporations  are  not  permitted  to  own  real 
estate. 

As  a  corporation  is  ptirely  a  creature  of  the  law,  it  can  exer- 
cise only  such  powers  as  are  given  to  it  in  its  charter  or  act 
of  incorporation.  If  it  attempts  to  exercise  powers  not  specific- 
ally or  impliedly  granted  its  charter  is  liable  to  forfeiture  by  the 
State,  auch  acts  being  beyond  its  powers,  or  ultra  vires,  to  use  the 
legal  phrase.  Contracts  ultra  vires  are  not  enforceable  by  the 
corporation,  and  the  corporation  itself  may  defend  against  them 
on  the  ground  that  they  are  beyond  its  powers.  In  this  respect 
however  charters  are  liberally  construed,  and  are  held  to  confer 
upon  the  corporation,  not  merely  the  powers  specifically  granted, 
but  such  other  ancillary  or  incidental  powers  as  are  reasonably 
necessaiy  to  enable  the  corporation  to  carry  on  the  business  for 
which  it  was  organized.  And  courts  have  frequently  refused  to 
sustain  this  defense  where  no  statutory  prohibition  has  been 
violated,  and  the  contract  in  question  was  founded  on  a  good 
consideration.  Indeed,  it  has  been  held  that  the  plea  of  ultra 
vires  should  not  as  a  general  rule  prevail  when  it  would  not 
advance  justice,  but,  on  the  contrary,  would  accomplish  a  le^al 
wrong. 

As  to  the  conditions  under  which  a  corporation  may  com- 
mence busineaB,  the  law  varies  widely  in  the  dtfterent  States. 
In  aome,  the  stock  subscribed  for  may  be  made  payable  in  in- 
stalments, either  at  definite  fixed  dates  or  on  calls  made  by  the 
directors  as  the  business  of  the  corporation  .may  require.     In 
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BQdi  cases,  if  the  amotmt  of  any  instalment  is  not  pud  wh&D 
due,  it  is  usually  provided  that  the  stock  may  be  stdd,  and  the 
proceeds,  so  far  as  necessary,  applied  to  the  payment  of  the 
instalment  in  arrear,  the  balance,  if  any,  going  to  the  stock- 
holder. In  other  States  no  corporation  is  allowed  to  do  business 
until  the  whole  capital  stock  has  been  paid  in,  either  in  cash 
or  in  property.  And  in  still  others,  while  the  corporati<Hi  may 
commence  btraness  before  the  whole  capital  stock  has  been  paid 
in,  or  even  subscribed  for,  it  is  provided  that  no  stock  shall  be 
iasoed  for  less  than  its  par  value,  either  in  cash,  or  in  property 
which  in  the  judgment  of  the  directors  is  of  equivalent  value. 
These  laws  are  frequently  evaded,  usually  by  accepting  in  pay- 
ment for  stock  proper^  at  much  more  than  its  actual  value. 
"While  every  allowance  is  to  be  made  for  honest  difference  of 
ju^ment,  still,  whenever  the  over-valuatiOQ  ia  a  glaring  one, 
and  it  is  manifest  that  the  directors  have  not,  in  fact,  exercised 
their  JQ(^ment  in  the  valuation  of  the  property,  there  is  no 
doubt  that  they  may  be  held  peraonally  responsible  for  the 
deficiency  of  capital  thus  occasioned. 

Usually  the  par  value  of  shares  of  stock  is  fixed  by  the  articles 
of  incorporation  or  the  by-laws.  In  New  Tork,  Maine  and  Vir- 
ginia, however,  under  recent  statutes,  corporations  may  be 
formed  in  which  the  par  value  is  not  fixed,  each  share  represent- 
ing, simply,  a  fractional  interest  in  the  assets  and  property  of 
the  corporation. 

8T0CKH0LDEKS. 

The  general  control  of  the  affairs  of  the  corporation  is  vested 
in  the  stockholders.  But  they  can  exercise  thia  control  only 
in  their  corporate  capacity,  by  vote  at  meetings  held  in  accord- 
ance with  the  by-laws.  Unless  so  authorized,  no  action  of  the 
stockholders  is  binding  upon  the  corporation  even  if  assented 
to  by  every  stockholder.  It  is  important  to  bear  this  in  miud, 
as,  not  unfrequently,  especially  in  small  corporations,  the  stock- 
holders act  as  though  they  were  partners,  without  going  throng 
the  formality  of  holding  corporation  meetings. 

Stockholders'  meetings  can  be  held  only  in  the  State  in  which 
the  corporation  is  organized,  unless  specially  authorized  by 
statute.  In  the  following  States  they  may  be  so  held  under 
certain  conditions,  viz.    Alabama,  Delaware,  Michigan,  Minne- 
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80ta,  MisBoori,  Montana,  Nevada,  Oklahoma,  Pennsylvania,  South 
Dakota  and-  Wert  Virginia,  Notice  of  such  meeting  must  be 
given  to  each  stockholder  in  the  manner  prescribed  by  the  by- 
laws, and  it  is  usually  provided  that  the  notice  shall  specify 
tlie  matters  to  be  acted  upon  at  the  meeting.  Stockholders  may 
attend  and  vote  personally,  or  by  pnixy;  in  the  latter  case 
the  authority  murt  be  in  writing,  and  in  some  States,  as  in 
Massachusetts,  it  is  valid  only  for  a  limited  period  after  its  date. 
A  written  proxy  may  be  revoked  at  any  time.  Each  stockholder 
is  entitled  to  one  vote  for  each  share  of  stock  held  by  him.  The 
l^-laws  ma^  provide  that  a  certain  number  of  rtockholdera  shall 
constitute  a  quorum  for  the  transaction  of  business;  usually 
the  liolders  of  a  majority  of  the  shares  of  stock  issued.  When 
this  is  the  ease  no  business  can  be  transacted  unless  a  quorum 
be  present.  In  the  absence  of  any  provision  to  the  contrary, 
those  who  attend  a  meeting  of  stockholders  duly  called  and 
notified  in  accordance  with  the  by-laws,  represent  the  corpora- 
tion, and  a  majority  of  the  votes  cart  at  such  a  meeting  is 
sufficient  for  corporate  action. 

While  the  stockholders  have  the  supreme  control,  the  actual 
management  of  the  business  of '  a  corporation  is  always  in  the 
hands  of  its  ofBcers  and  directors.  Only  certain  gaieral  subjects 
relating  to  the  oi^anization  and  policy  of  the  corporation  are 
usually  acted  upon  directly  by  the  stockholders. '  They  always 
cbooee  the  board  of  directors,  and  in  some  States,  the  treasurer, 
and  the  clerk  or  secretary.  The  right  to  remove  directors  or 
officers  is  also  iu  their  hands,  although  in  many  of  the  States 
the  power  to  remove  officers  is  given  to  the  board  of  directors. 
Such  matters  also  as  the  alteration  or  amendment  of  the  charter 
and  by-laws,  the  increase  or  deduction  of  capital  stock  or  the 
sale  of  the  corporate  real  estate,  are  usually  decided  by  vote  of 
the  stockholders.  In  Illinois  and  New  Jersey  the  adoption  of  by- 
laws is  in  the  hands  of  the  directors. 

Individual  stockholders  have  the  right,  at  such  reasonable 
times  and  in  such  reasonable  manner  as  not  to  ii^terfere  with 
the  business  of  the  corporation,  to  examine  its  records,  books 
and  papers.  This  right,  however,  must  be  exercised  in  good  faith 
and  not  adversely  to  the  interests  of  the  corporation.  Accord- 
ingly, where  a  member  of  a  rival  company  purchased  a  single 
share  of  stock  and  claimed  the  right  as  a  rtockholder  to  inspect 
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the  bo<^  of  the  corporation,  the  court  refused  him  permiasion 
to  do  so.  In  some  States  the  right  of  atoekholderg  to  examine 
the  books  of  the  eorporation  is  regulated  by  statute. 

Original  subscribers  to  the  stock  of  a  corporation  are  entitled 
to  the  rights  of  stocldiolders  even  if  they  have  not  received  cer- 
tificates. Purchasers  from  them,  however,  do  not  become  mem- 
bers of  the  corporation  until  the  rights  of  ,the  former  owner  have 
been  transferred  to  them  in  the  manner  required  by  the  by-laws, 
and  new  certificates  issued  to  them  in  their  own  names.  Cer- 
tificates of  stock  are  transferable  by  indorsement,  but  they 
usually  pronde  that  the  stock  which  th^  represent  is  trans- 
ferable only  on  the  boohs  of  the  company  by  the  stockholders, 
either  in  person  or  by  attorn^.  Until  this  is  done  the  trans- 
fer is  not  complete,  and  the  purchaser  will  not  be  recognized  by 
the  corporation  as  a  member,  or  entitled  to  dividends,  or  allowed 
to  vote  at  meetings  of  stockholders.  As  between  the  parties, 
however,  the  indorsement  and  delivery  of  the  certificate,  with 
a  power  of  attorney  to  transfer  the  stock  on  the  books  of  the 
company,  vests  the  title  in  the  purchaser.  In  Massachusetts 
and  some  other  States  it  is  provided  by  statute  that  stock  thus 
transferred,  although  standing  on  the  books  of  the  eorporation 
in  the  name  of  the  seller,  is  not  subject  to  attachment  by  his 
creditors,  thus  giving  to  the  assignment  and  delivery  of  the  cer- 
tificate the  £ull  efTect  which  has  generally  been  given  to  it  by 
business  men.  If  the  ass^ment  is  properly  made,  the  corpo- 
ration cannot  legally  refuse  to  make  the  transfer  in  its  books, 
or  to  issue  a  new  certificate  to  the  assignee,  even  though  the 
latter  is  personally  obnoxious  to  the  officers  of  the  company,  or  is 
hostile  to  its  interests. 

So  long  as  the  business  of  the  corporation  is  conducted  witiiin 
the  limits  prescribed  by  its  charter  or  articles  of  incorporation, 
an  individual  stockholder  has  no  right  to  interfere  with  its 
management  or  policy  by  legal  proceedings  or  otherwise.  His 
only  remedy  is  to  endeavor  to  effect  a  change  of  management  by 
the  election  of  new  directors  and  officers.  He  cannot  even  compel 
the  corporation  to  declare  dividends;  but  if  a  dividend  is  once 
declared  he  has  a  personal  right  of  action  for  the  amount  pay- 
able to  him. 

If  the  corporation  is  exceeding  its  legal  powers,  or  if  the  d.1 
rectors  or  officers  are  acting  fraudulently  or  disregardii^  the 


.00^^  le 


224  C0HP0EATI0H8. 

proTiaions  of  the  charter  and  by-laws,  or  otherwise  violating  their 
duties  as  trustees  for  the  stockholders,  the  stockholder  must  first 
endeavor  to  seek  a  remedy  within  the  corporation  itself,  either 
by  action  at  a  corporation  meeting,  or  by  calling  upon  the  di- 
rectors and  oflScers  to  take  appropriate  action.  Only  after 
exhausting  these  remedies  in  vain  may  he  bring  suit  in  his  own 
name  and  in  those  of  the  other  stockholders;  to  protect  their 
rights.  .  Any  relief  which  he  may  obtain  in  this  way  will  enure 
to  the  benefit  of  the  whole  body  of  stockholders,  even  if  they 
have  not  personally  become  parties  to  the  litigation. 

DIRECTOBS. 

The  active  management  of  every  business  corporation  is  in 
the  hands  of  its  board  of  directors,  subject  to  such  limitations 
as  may  be  contained  in  its  articles  of  incorporation  and  by-laws. 
It  is  usually  provided  that  they  shall  be  stockholders,  and  in 
some  States,  as  in  Missouri,  one  or  more  members  of  the  board 
must  be  citizens  and  residents  of  the  State  in  which  the  com- 
pany is  incorporated. 

They  elect  the  president  of  the  corporation  from  among  their 
own  number,  and  in  many  of  the  States  they  also  elect  the 
treasurer,  the  clerk  or  secretary  and  other  officers  and  agents, 
and  fix  the  amount  of  their  compensation.  When  they  have 
the  right  of  election  they  also  have  that  of  removal,  and  they 
have  the  power  of  filling  vacancies  in  their  own  number. 

Unless  forbidden  by  the  articles  of  incorporation  or  the  by- 
laws, they  may  hold  their  meetings  out  of  the  State.  Records 
of  their  votes  and  transactions  should  be  kept,  either  by  a  secre- 
tary chosen  by  them,  or  as  is  often  provided,  by  the  clerk  or 
secretary  of  the  corporation.  It  is  held,  however,  that  such 
records,  while  extremely  important  as  matters  of  evidence,  are 
not  essential  to  the  validity  of  the  voles  and  acts  of  the  directors. 

Unless  authorized  by  vote  of  the  board  itself,  they  cannot  act 
singly,  but  only  as  a  board  at  meetings  called  and  held  in  the 
manner  prescribed  by  the  by-laws.  A  quorum  must  be  present, 
consisting,  unless  the  by-laws  otherwise  provide,  of  a  majority  of 
the  board,  and  the  vote  of  a  majority  of  those  present  will  then 
be  binding  upon  the  corporation. 
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OfBeers  and  directors  of  a  corporation  are  trustees  for  the 
stockholders,  and  cannot  withoat  being  guilty  of  fraud  secure  to 
themselyes  advantages  not  common  to  the  whole  body  of  stock- 
holders. Bat  a  director  may  make  a  contract  with  the  corpo- 
ration, and  as  to  such  contract  he  stands  on  the  same  footing 
as  a  stranger.  In  all  such  cases,  however,  he  is  held  to  the  utmost 
good  faith,  and  the  courts  are  prompt  to  relieve  against  any 
attempt  of  a  director  to  take  any  unfair  advantage  of  his 
official  position  in  his  dealings  with  the  corporation.  Ac- 
cordingly, when  directors  have  sold  property  to  a  corpo- 
ration for  an  excessive  price,  or  when  they  have  bought 
property  at  a  low  price  and  have  sold  it  to  the  corporation  for 
a  much  higher  price,  they  have  been  compelled  to  refund  the 
profits  thus  made.  And  a  contract  between  a  corporation  and 
one  of  its  .directors  made  by  vote  of  a  bare  majority  of  the  board 
of  directors,  of  which  majority  he  was  one,  was  set  aside  by  the 
court. 

As  a  general  role  directors,  as  such,  arc  not  entitled  to  coi^- 
pensation  for  their  services.  If,  however,  a  director  is  employed 
to  perform  special  services  outside  of  bis  duties  as  a  director,  he 
is  entitled  to  reasonable  compeasation  for  services  so  rendered. 

Corporations  are  not  bound  by  contracts  entered  into  by  their 
officers  or  directors  beyond  the  scope  of  the  business  for  which 
they  are  incorporated,  or  contrary  to  the  provisions  of  their 
charter  or  by-laws;  but  they  are  liable  for  all  contracts  made 
by  their  authorized  agents  within  the  scope  of  their  authority. 
Like  individuals  they  are  also  responsible  for  the  torts  of  their 
agents  committed  while  in  the  performance  of  their  authorized 
duties,  as  well  as  for  their  negligence. 

It  has  often  been  said  that  a  corporation  cannot  commit  a 
crime ;  but  this  is  true  only  in  a  limited  sense.  As  the  Supreme 
Judicial  Court  of  Massachusetts  say:  "Corporations  cannot  be 
indicted  for  offenses  that  derive  their  criminality  from  evil  in- 
tention, or  which  consist  in  a  violation  of  those  social  duties 
which  appertain  to  men  and  subjects.  They  cannot  be  guilty 
of  treason  or  felony ;  of  perjury  or  offenses  against  the  person. 
But  beyond  this,  there  is  no  good  reason  for  their  exemption 
from  the  consequences  of  unlawful  and  wrongful  acts  committed 

by  their  agents  in  pursuance  of  authority  derived  from  them 

There  is  no  principle  of  law  which  would  thus  furnish  immimity 
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to  a  corporation."  This  is  uDdoubtedly  the  law  at  the  present 
time.  It  is  a  matter  of  every-day  occorreDce  for  corporations  to 
be  indicted  for  violation  of  statutes,  such  as  the  Interstate  Com- 
merce laws,  the  laws  relating  to  trosts  and  to  the  employment 
of  women  and  children. 

LTABILITIEB  OF  STbCKHOLDBRS,  AND  07  OETIOEBS  AND  DIBBCT0B8. 

Stockholders  in  national  banks  are  liable  for  the  debts  of  the 
bank  to  an  amount  equal  to  the  par  value  of  their  stock.  As  a 
general  rule,  the  liability  of  stockholders  in  State  banks  and 
banking  companies,  and  in  trust,  guaranly  and  insurance  com- 
panies, is  the  same.  In  other  bosiness  corporationa,  except  in  a 
very  few  States,  their  liability  is  limited  to  the  amount,  if  any, 
remaining  unt>aid  on  their  stock.  In  some  States,  also,  stock- 
holders are  liable  for  debts  due  to  workmen,  operatives  and 
other  employees  for  services  rendered  to  the  corporation. 

Officers  and  directors  are  agents  of  the  corporation,  and  as 
such,  as  responsible  to  the  corporation  under  the  general  law 
of  agency,  in  the  same  manner  and  to  the  same  extent  as  the 
agents  of  a  private  individual.  Thns,  even  without  any  statutory 
provbion,  they  are  liable  to  the  corporation  for  losa  or  damages 
occasioned  hy  their  fraud,  negligence  or  wilful  violation  of  the 
charter  or  by-laws.  Besides  this  general  liability,  however,  the 
laws  of  every  State  have  imposed  upon  them  special  liabilities 
and  penalties  for  violations  of  duty,  and  in  many  cases  have 
made  them  responsible  to  creditors  for  debts  incurred  through 
their  misconduct. 

At  the  present  day  a  business  man  is  frequently  interested 
in  corporations  in  different  parts  of  the  country;  and  it  is  im- 
portant for  him  to  know  what  liabilities  he  is  incurring  by 
owning  stock,  or  becoming  an  ofScer  or  director  in  a  corporation 
organized  in  any  particular  State.  And  it  is  important  to  re- 
member, in  this  connection,  that  these  liabilities  depend  upon 
the  laws  of  the  State  where  the  corporation  is  oi^anized,  and 
not  of  that  where  it  may  be  carrying  on  business.  We  there- 
fore append  to  this  chapter  a  brief  abstract  of  the  laws  of  the 
several  States  with  reference  to  the  statutory  liability  of  stock- 
holders, ofBcers  and  directors  of  general  business  corporations 
—not  including,  however,  banks  and  the  other  financial  iAsti- 
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tatioos  above  mentioned,  or  railroad,  telegraph,  telephone  and 
isauranee  companies,  which  are  usually  incorporated  uader 
special  statotes  of  their  own. 


AB8TBACT  OP  LAWS  REL&TIHa  TO  UABIIITZES  OF 
STOCXHOLSESS  AHD  SIBXCTOBS. 

ALABAUA. 

StoeUiolden  in  buaiueM  corpoTatiooH  are  liable  for  delitB  of  the  oorpora- 
tion  dqI;  to  the  extent  of  anpaid  atock.  OfBeera  and  dirsctora  depreciating 
stock  or  bonds  with  intent  to  poichaae  same  &t  leas  than  real  valae  are 
Bablo  to  fine  and  imprisonDieut. 

ALASKA. 

In  bosiDeM  corponttiona  etoekholder  ia  liable  to  ereditois  for  amount  nn- 
paid  on  his  stock,  bnt,  eieept  in  iniolvencj  oi  bankruptcy,  only  after  judg- 
ment Bgainet  the  corporation.  If  bonded  indebteUneaa  exceeds  amount  of 
paid-in  atoek,  or  ff  stock  or  bonds  be  issued  for  more  tlian  cash  Talae  of 
property  in  reasonable  judgment  of  directors,  or  if  dlTidendH  be  paid  in 
excess  of  net  profits,  or  If  capital  be  reduced  by  loans  to  Htockholders,  or 
If  reports  or  statements  are  not  made  as  required  by  law  or  are  materially 
false,  directors  assenting  are  jointly  and  severally  liable  to  creditors  for 
damages  resulting  tberefrom.  Officers  also  liable  for  failure  to  make 
reports,  etc.,  required  by  law. 

ABTZONA. 

Stockholders  in  general  busiuesa  corporations  are  liable  only  to  extent 
of  unpaid  stock.  Directors  concurring  in  making  dividends  except  from 
surplus  profits,  or  dividing  any  part  of  capital  among  stocklioldsrs,  or 
Teceifing  notes  in  payment  of  instalmentB  on  stock,  or  to  enable  a  stock- 
holder to  withdraw  money  paid  by  bim,  or  exchange  stock  for  stock  in 
another  corporation,  or  making  false  statements  in  writing  as  to  condition 
or  aflurs  of  corporation,  are  criminally  liable.  Every  director  present 
deemed  to  concur  nnteas  he  causes  dissent  to  be  entered  on  minutes  of 
meeting;  and  also  if  absent,  and  facts  appear  on  mlnntes,  and  he  remans 
a  director  foi  six  months,  and  does  not  record  dissent. 

ABKANSA8. 

Stockholders  are  liable  only  to  extent  of  unpaid  stock  subscribed  by  each. 
Directors  declaring  dividends  when  corporation  is  insolvent,  or  violating 
provisions  of  corporation  act  thereby  causing  iusolvency,  are  liable  for 
corporation  debts.  President  and  secretnry  also  liable  in  case  of  failure  to 
file  annaal  statement  of  finanelel  condition. 
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CALIPOBNIA. 

BbcIi  Btockholder,  except  io  "limited"  corpor&tioiu,  ij  iadividnally  and 
penoDAllj  liable  for  aueh  proportioii  of  all  its  debts  and  liabilitiefl  con- 
tracted or  incurred  during  the  time  he  was  a  stockholder,  as  the  amount  of 
Btoek  owned  by  him  bean  to  the  whole  Btock  anbscribed,  and  for  like  pro- 
portiou  of  each  debt  of  the  corporation,  and  in  not  released  by  transfer  of 
stock.  Liability  of  stockholders  in  foreign  corporations  doing  baainess  in 
the  State  the  same.  In  corporations  having  "Limited"  at  enil  of  corporate 
name,  stockholders  liable  only  to  extent  of  nnpaid  balance  on  stock,  dree- 
tors  jointly  and  aeverally  liable  for  any  money  embezzled  or  appropriated  by 
offlcerii.  Directora  declaring  dlTidends  except  from  net  profits,  or  creating 
debts  beyond  subscribed  capital,  or  dividing  or  rcilncing  capital  stock  except 
as  authorized,  jointly  and  severally  liable  for  amount  of  such  dlTidend, 
etc.  Directors  declaring  dividends  except  from  surplus  profits,  or  pay- 
ing aity  part  of  capital  to  Btoekholdera,  or  receiving  note  in  payment  of 
instalment  on  stock,  or  to  enable  a  stockholder  to  withdraw  money  paid,  , 
or  exchanging  stock,  bonds,  etc.,  of  corporation  for  stock,  etc.,  of  another 
corporation,  or  making  false  atfttement  as  to  condition  or  afFairs  of  corpota- 
tioD,  are  also  criminally  liable.  Erery  director  preeent  preenmed  to  concur 
unless  dissent  is  ooteil  on  minotes,  or  if  absent  and  facta  appear  on  minutes, 
if  be  lemains  a  director  for  alx  months  wltbont  causing  dissent  to  b« 
recorded. 

COLOBADO. 

StoekholdOTB  are  liable  for  debts  of  corporation  only  to  extent  of  unpaid 
stock.  Officers,  directors  and  stockholders  jointly  and  severally  liable  while 
fees  for  increase  of  capital  stock  remain  unpaid. 

Directors  assenting  to  declaration  of  dividends  when  corporation  is  in- 
sotvent,  or  which  wonid  render  it  inaolvent,  or  wonld  diminish  capital  stock 
are  jointly  and  eeveraUy  liable  for  all  debts  then  existing,  and  for  all 
thereafter  contracted  while  capital  remains  so  diminished.  In  case  of 
failure  to  file  annnal  report  of  conation,  officers  and  directors  jointly  and 
Reverally  liable  for  all  debts  of  corporation  contracted  during  preceding 
year  until  report  be  filed. 

CONNECTICUT. 

Stockholders  are  liable  only  to  extent  of  nnpud  balance  on  stock  held 
by  them.  Stockholders  voting  in  favor  of  reduction  of  stock  rendering 
corporstion  insolvent,  jointly  and  severally  liable  to  extent  of  tnch  redaction 
for  all  debts  then  existing.  Directors  voting  for  dividend  or  distribution  of 
iiesete  except  from  net  proflta  liable  to  fine.  If  auch  dividend  or  distri- 
bution renders  corporation  insolvent,  th^  are  also  jointly  and  ametaUj 
liable  to  amount  of  such  payment  for  debts  existing  at  time  of  vote. 
DELAWARE. 

Stockholders  are  liable  to  asaeesment  until  stock  is  fully  paid;  tbere- 
after  stock  is  non-assessable  and  not  liable  for  debts  of  corporation.  In 
case  of   reduction   of   stock,   directors   liable   for   debts   contracted   before 
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publiution  of  certifleate  of  r«(]iictioii,  and  stoeUiDlderg  liable  for  unounta 
raeeived  throngh  such  Teiluction.  If  ilividends  be  paid  otbervcise  tban  from 
net  proflta,  direeton  antborUiiig  nine  are  liable  to  extent  of  aneh  diTideud 
ID  caM  of  iiMolveiMj  or  disaolution  of  eoTporation.  Anj  tUrector  absent  or 
dlBsenting  may  absolve  himwlf  hy  caoaing  lUsunt  to  be  entered  on  minates 
of  meeting,  or  by  pobBeatian.  Offlcen  and  diiMtors  liable  for  false  itate- 
ments  of  condition  or  of  bnaliieaa  of  eorporatiOD,  aotbotiaed  by  them. 
Articles  of  incorporation  nay  itate  whether  prirate  property  of  atoek- 
boldera  Is  Uable,  and  to  what  extent. 

DISTRICT  OP  COLUMBIA, 

Stockholders  are  liable  for  debts  to  extent  of  unpaid  balance  on  stock 
held  by  them.  Trustees  (ilirMtors)  declaring  dividends  which  would  render 
corporation  insolvent,  or  diminiwh  amonnt  of  capital  stock,  are  Uablo  for 
debts  then  existing  and  all  thereafter  contracted  while  they  remain  in  office. 
Directors  objecting  may  exempt  themselves  by  filing  certiflcate  of  objection 
with  secretary  of  corporation  and  Recorder  of  Deeds  of  District.  Any 
ofDeer  knowingly  idgning  false  certificate  or  report  liable  jointly  and 
severally  for  debts  of  company  contracted   while   stockholder   and   officer. 

FLORIDA. 

Stockholders  of  company  doing  business  before  recording  eopf  of  charter 
and  filing  certificate  of  payment  of  ten  per  cent,  of  capital  stock  liable  tor 
debts  as  though  copartners.  After  disaolution,  stockholders  liable  for  debts 
to  extent  of  unpaid  balance  of  stock.  Directors  declaring  dividends  when 
company  is  insolvent,  or  which  wonld  make  it  so.  Jointly  and  sevually  liable 
for  debts  to  the  extent  of  such  dfTidend.  Directors  absent  or  objecting 
not  liable. 

QBOROIA. 

Stockholders  are  Uabls  for  debts  to  extent  of  unpaid  stock.  Persons 
orgnnidng  company  and  transacting  businesa  in  its  name  before  minimum 
amonnt  of  stock  is  snbseribed  for,  little  to  creditors  to  make  good  sodi 
minimum  stock  with  interest.  Liability  of  stoekholders  continnes  for  wx 
months  after  transfer. 

HAWAII. 

Stockholders  liable  for  debts  only  to  extent  of  nnpaid  balance  of  stock. 
Directors  making  dividends  except  from  profits,  or  dividing  any  pert  of 
capital  stock  among  stockholders,  or  reducing  capital  stock  without  express 
aathority,  jointly  and  severally  liable,  in  event  of  dissolution,  to  full  amount 
so  divided  or  reduced. 

IDAHO. 

Stockholders  liable  for  debts  contracted  while  stock  is  owned  by  them,  to 
extent  of  unpaid  balance  on  such  stock.  Directors  anthorivdng  dividends 
except  from  surplus  profits;  or  withdrawing  or  paying  to  stockholders 
any  part  of  capital  stock;  or  discounting  or  receiving  notes  In  payment  of 
instalment,  or  to  enable  stockholder  to  witndraw  money  paid  for  stock;  or 
receiving  from   other  corporations  shares   of  stock,   notes,   bonds,   etc.,   of 
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such  corporation  in  ezchange  for  stock  in  tbeir  own  corporation,  Hre  guilty 
of  miidemeanor.  Any  director  presumed  to  asaent  if  preBont  unleei  he 
I'auseB  disaent  to  be  entered  on  ininutee  of  meeting,  or,  if  abaent,  anlen 
he  CBUseB  dissent  to  be  entered  within  aii  months.  Bueh  directors  also 
jointly  anil  severally  liable  in  event  of  diseolation  for  full  amount  of  diri- 
dsnd  or  capital  stock  so  paid  or  withdrawn. 

ILLINOIS. 
Btockholders  are  liable  for  debts  to  tile  extent  of  unpaid  balance  on  stock 
owned  bj  them.  Directors  and  officers  declaring  and  paying  dividoDda 
when  corporation  is  insolvent,  or  wliich  would  make  it  insolvent,  or  which 
would  diminish  the  amount  of  capital  stock,  jointly  and  severally  liable 
for  all  debts  then  existing,  or  thereafter  contracted  vrhile  they  remain  in 
nSlce.  Directors  and  officers  assenting  to  incurring  indebtednesit  in  excess 
of  amount  of  capital  stock,  liable  to  creditors  for  such  excess.  Officers 
signing  report,  etc.,  containing  statement  known  by  them  to  be  false,  jointly 
and  severally  liable  for  all  damages  suffered. 

INDIANA. 

Stockholders  in  corporations  organized  prior  to  1851  are  liable  to  amount 
~  equal  to  that  of  stock  held  when  debts  were  contracted.  Stockholders  in 
uianufacturiDg  and  mining  companies  liable  only  for  amount  of  stock  sub- 
scribed for,  but  are  also  individually  liable  for  debts  due  laborers,  servants, 
apprentices  and  employees.  Stockholders  in  railroads  individually  liable 
for  lafior  in  construction  of  road  after  assets  of  corporation  are  exhausted. 
If  any  part  of  stock  be  withdrawn  and  divided  before  payment  of  debts, 
stockholders  jointly  and  severally  liable  for  such  debts. 
IOWA. 

Stockholders  are  liable  to  extent  of  unpaid  instalments  of  stock.  Failure 
to  comply  with  legal  requirements  as  to  organiiation  and  publicity  also 
rendera  individual  property  liable  for  debts.  No  other  liability  unless 
articles  of  incorporation  otherwise  provide.  Intentional  deception  as  to 
means  and  liabilities  of  corporation,  diversion  of  fnuds  of  corporation  to 
objects  other  than  those  mentioned  in  its  articles,  and  payment  of  dividends 
leaving  insufficient  funds  to  meet  liabilities,  render  officers  and  directora 
liable  for  damages,  and  such  dividends  in  the  hands  of  stockholders  subject 
to  claims  of  creditors.  Officera  and  directors  are  also  subject  to  penalties 
for  such  violations  of  law.  declaring  dividends  when  corporation  is  in- 
solvent, or  which  would  make  it  insolvent,  or  diminish  amount  of  capital, 
rendera  officers  and  directors  consenting  jointly  and  severally  liable  for 
debts  then  existing.  If  indebtedness  exceeds  amount  permitted  by  law, 
offlcen  and  directora  consenting  liable  to  creditors  for  such  excess. 

KANSAS. 
Stockholders  are  liable  only  for  unpaid  balance  of  original  subscription. 
Dividends  only  from  net  profits.    Directors  declaring  dividends  when  cor- 
poration is  insolvent,  or  which  would  render  it  insolvent,  jointly  and  severally 
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liable  tar  debts  then  eiisting,  or  those  thereafter  contracted  <rhilo  thaj  hta 
in  office,  to  the  extent  of  such  ilividend.  Directors  absent  or  not  MseDt- 
ing  eianpted  by  flKng  objection  with  the  Becretary. 

KENTUCKY. 
StoeUioldets  in  banks,  and  in  trust,  guaranty,  iuTestment  and  insurance 
companies  liable  equally  and  ratably  toi  all  contract*  and  liabilities  to 
extent  of  par  value  of  stock  in  addition  to  such  stock;  in  other  corpora- 
tions only  for  unpaid  pairt  of  stock  subscribed  for  by  tbera.  Officers  and 
directora  publishiDg  or  assenting  to  any  written  report  of  condition  or 
bnsinees  of  corporation  false  in  any  material  respect,  Jointly  and  aeveraOf 
liable  for  any  resolting  loss  or  damage. 

LOUISIANA. 
Stockholders  liable  only  for  unpaid  balance  on  shares  subscribed  for  by 
them.     Transferees  not  liable.     There  is  no  statatoiy  liability  of  officers 
and  directors. 

MAINE. 

Stockholders,  except  in  banks  and  traat  and  banking  companies,  liable 
(or  debts  on^y  to  extent  of  unpaid  balance  of  ctock  aobscribed  for.  Di- 
rectors voting  for  or  aiding  in  making  dividend  Tesulting  in  reduction  of 
capital  stock  before  all  debts  are  paid,  subject  to  penalty,  and  dividends 
so  paid  may  be  recovered.  Directors  in  corporations  whose  stock  has  no 
flied  par  value  jointly  and  severally  liable  for  debts  Incurred  before 
authorized  capital  stock,  or  any  increase  thereof,  is  paid  in  full.  Creditor 
must  serve  notice  on  director  within  one  year  after  debt  incurred,  and 
director  paying  subrogated  to  claim  against  corporation  and  entitled  to 
contribution  from  co-directors, 

HABYLAND. 
Stockholders,  except  in  banking,  safe  deposit,  trust  and  loan  companies, 
liable  only  to  extent  of  unpaid  snbscriptiou  to  stock.  Directors  declaring 
dividends  when  corporation  is  insolvent,  or  which  would  make  It  Insolvent,  or 
dlmiuish  amount  of  capital  stock,  jointly  and  severally  liable  to  extent  of 
dividenita  for  1(11  debts  existing  or  thereafter  declared  whUe  respectively  in 
office.  Directors  objecting  exempted  by  filing  certificate  of  objection  with 
clerk  of  court  where  certificate  of  incorporation  is  recorded.  Directors  also 
responsible  for  loans  made  to  stockholders  or  directors.  Offlcera  or  directors 
consenting  to  issue  of  stock  otherwise  than  provided  in  Act,  or  vriUuIly  ' 
assenting  to  false  statements  aa  to  affairs  of  corporation  Uabla,  to  paudtr- 

1IA88ACHII8ETTS. 
Stock  can  be  issned  only  for  full  value  received.  Stockholders  in  corpora- 
tion which  reduces  its  capital  stock  contrary  to  law  liable  for  debts  and 
contracts  then  existing,  to  extent  of  amount  withdrawn  and  paid  them  re- 
spectively. They  are  also  liable  for  money  due  operatives  for  services  ren- 
dered within  six  months  before  demand  on  corporation,  bnt  with  right  of 
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contribntioD  tiom  other  gtoekholdws.  PitBident,  treuorer  and  direetora 
jaintlj  and  •evorsJlj  liable  for  all  debta  and  eontncts  made  while  they  are 
officers  if  stock  ie  ismied  in  violation  of  Ian,  or  etateroent  or  veport  iequlr«d 
by  law  and  signed  by  them  is  false  in  snj  material  respect,  and  liable  to 
any  stockholder  for  damagea  caused  by  such  issue.  Directors  jointly  and 
severally  liable  for  declaring  dividends  when  carporation  is  insolvent,  or 
which  would  make  it  S3,  to  extent  of  such  dividends,  and  for  debts  con- 
tracted between  loan  to  stockholders  or  directors  snd  its  repayment,  to  ex- 
tent of  loan.  Directors  voting  against  such  dividends  or  loans  not  liable. 
MICHIGAN. 

Stockholders  in  al]  corporations  individually  liable  for  all  labor  performed 
for  cotporatiOD  while  holding  their  stock;  also  for  capital  stock  withdrawn 
and  refunded  to  them  before  all  debts  are  paid,  to  extent  of  amount 
received.  Directors  ordering  or  assenting  to  any  violation  of  Corporation 
Act  jointly  and  severally  liable  for  all  debts  contracted  after  such  violation 
to  extent  of  three  times  amount  paid  in  on  stock  standing  In  thdr  names. 

MINNESOTA. 
Every  stockholder,  except  in  mining,  manufHctDring  or  mechanical  bud- 
nesB,  is  liable  to  extent  of  amoont  of  stock  held  by  him.  Stockholders  in 
every  corporation  liable  for  corporate  debts:  I.  For  all  unpaid  instalments 
on  stock  owned  by  them  or  tiransferred  to  defraud  creditors;  2.  for  failure 
of  corporation  to  comply  with  provision  of  law  as  to  organisation  and 
publicity;  3.  For  personally  violating  any  soch  provisions  in  transaction  of 
bneiness  of  corporation,  as  officer,  director  or  member,  or  for  fraudulent  or 
dishonest  conduct  in  discharge  of  any  official  duty.  Officers  and  directors 
guilty  of  diversion  of  corporate  property  to  objects  other  than  those  speci- 
fied in  certificate  of  iDCerporation,  when  injury  to  any  Individual  results, 
or  of  declaring  dividends  when  profits  are  insufficient,  otr  remaining  funds 
will  not  meet  corporate  liabilities,  or  of  intentional  deeaption  as  to  means  or 
liabilities  of  corporations,  are  liable  criminaDy. 

MISSISSIPPI. 

Stockholders  are  liable  for  debts  eontraetsd  during  their  ownership  of 
stock  to  amount  of  onpaid  balance  of  stock  subscribed  for,  and  liability 
continues  for  one  year  after  sale  or  tranrfer  of  stock.  Directors  of  trading 
corporetioQ  liable  for  excess  of  debts  over  amount  of  capital  stock  paid  in. 
Directors  assenting  to  withdrawal  of  stock  or  declaration  of  dividend,  wben 
corporation  is  insolvent  or  would  thereby  be  Tendered  insolvent,  and  stock- 
holders  receiving  it,  jointly  and  severally  liable  for  debts  then  existing,  to 
extent  of  snch  withdrawal  of  dividend  and  interest. 
MISBomtl. 

Stockholders  are  liable  to  extent  of  unpaid  balance  on  t&dr  stock. 
Original  subscriber  not  held  after  transfer.  Officers  and  directors  know* 
ingly  purchasing  property  for  corporation  for  more  than  its  actual  value 
jointly  and  severally  liable  for  debts  to  extent  of  such  excess;    but  any 
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one  aboent  or  objecting  exempted  bj  filing  objection  vith  the  clerk.  Di- 
reeton  deelftring  divideDd  whan  corporRtian  is  iniolvent,  or  which  would 
nuke  it  so,  or  diminiah  amount  of  capital  stock,  jointly  and  several!;  liable 
for  debts  then  eaiating,  and  for  aU  tbereafter  crested  nbile  tbey  remain 
in  office  to  extent  of  each  dividend,  unlese  exempted  aa  above. 
MONTANA, 

Stoekkolders  are  liable  for  debts  oolj  to  «xtrat  of  unpaid  balance  of 
stock.  Directors  jointly  and  severally  liable  for  dividing  or  withdrawing 
any  part  of  capital  stock  or  creating  debta  in  excess  of  subscribed  capital 
stock,  or  declaring  dividends  except- from  sarplDS  profits,  to  the  extent 
of  snch  withdrawal,  excess,  or  dividend,  and  also  subject  to  criminal  proae- 
ention.  Any  director  absent  or  objecting  may  be  esempted  by  causing 
notice  of  objection  to  be  entered  on  ninntes  of  meeting.  UnlesB  annnal 
report  be  filed  when  dne,  directors  liable  for  debts  iQcmred  before  filing. 

NEBRASKA. 
Stockholders  are  liable,  after  assets  of  corporation  are  exhausted,  to 
extent  of  unpaid  snbscription  to  stock,  and  liability  ^follows  stock  trans- 
ferred. They  are  also  jointly  and  severally  liable,  in  cose  of  failure  of 
corporation  to  comply  with  provisions  of  statute  aa  to  notice  and  other 
requisitea  of  organization,  to  extent  of  snch  unpaid  Eubscription  and  amount 
of  stock  in  addition;  and  to  sune  extent,  in  ease  of  faUore  to  publish 
annual  statement  of  liabilities,  for  all  debts  then  existing  or  thereafter 
incurred  nntil  such  publication  is  made.  In  case  corporation  is  dissolved  on 
account  of  misconduct  of  officers  or  directors,  such  officers  or  directors  are 
liable  to  action  by  any  one  injured.  In  case  of  deception  by  corporation 
as  to  ita  means  or  liabilities,  those  responsible  are  subject  to  fine  and  to 
payment  of  double  damages  to  persons  Injured. 

NEVADA, 
Stockholders  are  liable  for  debts  only  to  ^rtent  of  nnpaid  balance  on 
stock,  unless  articles  of  incorporation  provide  for  assessments.  Directors 
declaring  dividends  except  from  net  profits,  or  paying  to  atockholders  any 
part  of  capital  stock,  or  reducing  capital  stock  except  as  authorized  by 
statute,  jointly  and  severally  liable  to  full  amount  divided  or  withilraivn. 
Director  absent  or  dissenting  exempted  by  causing  notice  of  dissent  to  be 
entered  on  minutes  of  directors'  meeting.  Directors  authorizing  publi- 
cation of  false  statements  as  to  condition  or  business  of  corporation  jdntly 
and  severally  liable  for  any  Ices  or  damage. 

NEW  HAMPSHIRE. 

Every  stockholder,  except  in  banks  and  railroads,  liable  for  all  debts  and 
contracts  until  whole  amount  of  capital,  or  so  much  as  corporation  haa  voted 
to  issue,  has  been  paid  in  and  certificate  filed  with  clerk  of  city  or  town. 
Stockholders  unlawfully  ireceiving  loan  from  corporation,  or  sum  withdrawn 
from  capital  stock,  or  unlawful  dividends,  liable  for  debts  to  amount  so 
received  nntil  repaid.     In  ease  of  failure  to  make  annual  return  showing 
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aoMts  aod  debts  of  ««rpontioii,  tre«aurer  and  diieeton  iodividuallj  liabla 
for  debts  and  contraetB  then  ezisting  or  thareafter  eontrneted  antil  Tetom 
is  made. 

NEW  JEB8BY. 

Stoekholdera  are  liable  onl^  to  amount  unpaid  on  stock  held  "by  them.  In 
«aee  of  failure  to  publish  certificate  of  anj-  decrease  of  capital  stock,  di- 
rectors are  jointly  and  scTerall;  liable  for  all  debts  contracted  until  the 
filing  of  eoTtifleate,  aad  stockholders  liable  for  suidb  received  from  sack 
(eduction.  Directors  making  dirideDds  except  from  snrplas  proflte,  or  with- 
drawing or  paying  to  stoekholderg  any  part  of  capital  stock,  or  onlawtDlly 
reducing  capital,  jointly  and  sererally  liable  to  foil  amount  of  any  loos 
thereby  sustained  by  corporation.  Directors  present  canoin^  dissent  to  be 
entered  on  minutes  at  meeting,'  or,  if  absent,  on  learning  of  aneh  action, 
exempt  from  liability. 

NEW  MEXICO. 

Stockholders  are  liable  for  sums  necessary  to  complete  the  amoont  of 
each  share  held  by  them  as  fixed  t^  charter.  Corporation  may,  bonever, 
by  filing  and  publishing  ipecial  certificate,  provide  that  there  shall  be  no 
stockholders'  liability  on  account  of  any  stock  issued.  Such  corporation 
must  add  to  its  corporate  name  the  words,  "No  Stockbolders'  Liability." 
In  case  of  failure  to  publish  certificate  of  decrease  of  capital  stock, 
directora  jointly  and  aeveratly  liable  for  all  debts  contracted  before  flling 
certificate.  Directors  making  dividendH  except  from  net  profits,  or  with- 
drawing or  paying  stockholders  any  part  of  capital  stock,  or  unlaw- 
fully rednelng  capital  stock,  jointly  and  scTerally  liable  in  case  of  dia- 
•olution  or  insolvency  to  full  amount  of  such  ^vidend,  etc,  and  interest,  and 
stockholders  liable  for  amounts  received.  Director  absent  or  dissenting 
may  exeinpt  himself  by  eansing  dissent  to  be  entered  on  direetois'  minutes 
at  the  time,  or  forthwith  on  receiving  notice,  or  by  causing  copy  of 'disaent 
to  be  published  witbis  two  weeks  in  newspaper  in  connty  of  corporation's 
place  of  business. 

NEW  TOEK. 

Stockholders  are  liable  to  amount  unpaid  on  stock  for  debts  contracted 
while  stock  was  held  by  them.  Also  jointly  and  severally  liable  for  debts 
due  to  laborers,  seTvants  and  employees  other  than  contractors,  for  services. 
Ko  action  until  jVdgment  against  corporation,  and  execution  not  satisfied. 
Not  liable  for  debt  not  payable  within  two  years  from  time  when  con- 
tracted, nor  unless  action  is  brought  within  two  years  after  debt  is  due, 
nor  after  ceasing  to  be  stockholders  onless  action  is  brought  within  two 
years  thereafter.  Directora  declaring  dividends  except  from  surplus  profits, 
or  withdrawing  or  paying  to  stockholders  any  part  of  capital  stock,  or 
redncing  capital  stock  without  authority,  jointly  and  severally  liable  for  full 
amount  of  dividend  or  espitai  so  withdrawn  or  reduced,  and  guilty  of  mis- 
demeanor. Directors  absent,  or  noting  dissent  on  minutes  of  directors  at 
the  time,  exempt.    Directors  consenting  to  niuecnred  debt  in  excess  of  paid- 
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np  eai^tal,  or  over  inae  of  Beeared  bonds  aad  obligatioDe,  liable  for  amount 
.  of  nich  obligations,  aod  for  damages  to  holders.  Offlcers  and  directora, 
taofpt  In  moneyed  eorporations,  loaning  corporate  funds  to  stocUtolden, 
liable  to  extant  of  loan  and  interest  for  debts  contracted  before  repaTment ; 
ftnd  officers  and  directors  making  any  prohibited  bransfer  of  property,  or 
idgning  any  report,  etc.,  containing  materiaOj  faloe  represent^one,  liable 
for  any  low  thereby  sustained. 

NOBTH  CABOLINA. 

Stockbolders  are  liable  only  to  extent  of  unpaid  balance  on  Bt«ck.  In 
case  of  failnre  to  pablisb  certificate  of  deorease  of  capital,  diiecton  jointly 
and  aererally  liable  for  all  debts  contracted  before  filing  Mitiflcate,  and 
stockholders  liable  for  amoant  reeelred.  Directors  declaring  diridenda 
except  from  anrplus  or  net  profits,  er  irben  debts  of  corporation  exceed 
two-thirds  of  its  aaset^  or  witbdrawiog  and  paying  to  stockbolders  any 
part  of  capital  stock  except  as  suthoriied  by  law,  jointly  and  leverally 
liable  in  event  of  dissolution  or  insolvency  for  amonnt  of  soeli  dividend  or 
redaction.  Director  not  present  or  diaaanting  may  exonerate  himself  by 
canaing  diaeant  to  be  entered  on  tfae  minntes  at  the  time,  or  wben  he  has 

NOBTH  DAKOTA. 
Stockholders  are  generally  liable  only  to  extent  of  amonnt  unpaid  on 
stock  held  by  them;  but  stockholders  in  mining,  xumufactoring  or  in- 
dustrial corporationa  are  jointly  and  several^  UaUa  for  debts  dne  to 
mechanics,  workmen  and  laborers  in  action  commenced  within  four  months 
after  eieention  against  corparration  returned  unaatiafied.  Directors  con- 
senting to  diTidends  except  from  surplus  profits,  or  to  division,  withdrawal 
or  ledDction  of  capital  etock,  or  creating  debts  beyond  Bubscribed  stock, 
excepting  certain  liabilitiee  of  insurance  and  loan  and  trust  eompaniea, 
jointly  and  severally  Eable,  in  event  of  disaolation  or  insolvency,  to  full 
amount  of  dividend,  capital  withdrawn,  paid  out  or  reduced,  and  for  debts 
beyond  sabscribed  capital.  Every  director,  officer  and  stockholder  having 
knowledge  of  issue  of  bonds  by  corporation  contrary  to  provisions  of  statute, 
and  not  dissenting  and  eauring  dissent  to  be  entered  on  records  of  corpo- 
TatioD,  jointly  and  severally  liable  for  debt  created  by  issue  of  such  bonds. 

OHIO.     , 

Stoekholdeis  in  corporations  created  since  Nov.  S3,  1903,  are  liable 
only  to  extent  of  amount  impaid  on  their  stock ;  prior  to  that  date  there 
was  a  liability  to  an  amount  equal  to  stock  in  addition  to  the  stock.  No 
liability  of  preferred  stockholders  until  remedy  against  common  stock- 
belders  exhausted,  and  suit  must  be  brought  within  eighteen  months  after 
liability  ie  enforceable.  Directors  declaring  dividends  except  from  aurplns 
profit^  or  advertising  a  larger  amount  of  capital  stock  than  has  been  snb- 
scribed  and  paid  in,  or  a  larger  dividend  than  has  been  earned  and  paid, 
liable  for  any  loss  thereby  sustained  by  creditors  or  stockholders. 


v^ioogle 


236  ABSTRACT  OF  LAWS,  8T0CKH0LDBB8  AND  DIBECTOBS. 
OKLAHOMA. 
Stoekholders  £enerall;  liablb  onl;  to  extent  of  anpaid  balanee  on  stock; 
bgt  in  industrial  corporations  jointly  and  seversllf  lisble  far  debts  due 
meclULnltu,  workmen  and  laborers  if  action  is  brought  ivitbin  four  months. 
Directors  declaring  diridenda  except  from  enrplus  proflts,  or  dividing  or 
paying  to  BtockholderH  any  part  of  capital,  or  reducing  capital  except  as 
provided  by  bw,  or  creating  debts  beyond  anbserlbed  capital,  jointly  and 
severally  liable  in  event  of  dissolution  to  amount  of  snch  dividend,  re- 
daction or  debt  Absent  directors  and  those  canstng  dissent  to  be  entered 
on  direetora'  minates  not  responsible.  Officers  and  directors  making  falsi- 
statements  in  any  report,  etc.,  in  relation  to  corporation  or  its  business  ji^t- 
ly  and  sererally  liable  for  all  damages.  Directors  of  eorporatioDS  violating 
any  statute  provisions  and  thereby  reodering  it  insolvent  jointly  and  sev- 
erally liable  for  all  debts  contiacted  after  saeh  violation. 

OREGON. 
Stoekbolders,  except  in  banking  corporations,  liable  only  to  extent  of 
amotint  nnpaid  on  their  stock.  Directors  declaring  dividends  when  uorpo- 
ration  is  issolvent,  or  which  render  it  insolvent,  or  diminidi  amount  of 
capital,  jointly  and  severally  liable  for  debts  then  ffidsting  or  inenned  while - 
they  remain  in  ofBce.  If  by  any  official  act  or  conduct  they  fraudulently 
induce  any  person  to  give  credit  to  the  corporation,  they  are  liaUe  for 
any  loss  sustained.  Any  director  voting  against  such  dividend,  ete.,  or,  if 
absent,  filing  objections  ss  soon  as  it  comes  to  his  knowledfe,  ia  exempt. 

PENNSYLVANIA, 

Stockholders  are  liable  for  unpaid  balance  on  stock;  also  to  extent  of 
their  stock  for  amounts  due  laborers,  clerks  and  operatives,  for  services 
rendered  within  six  months  before  demand  on  corporation.  Directore  de- 
claring dividends  when  company  is  insolvent,  or  which  would  render  it 
insolvent,  jointly  and  severally  liable  to  extent  of  such  dividend  for  all  debts 
then  existing,  or  thereafter  contracted  while  they  continue  in  office.  Di- 
rectors absent  or  objecting  exempted  by  filing  objections  with  clerk  of 
company.  Making  false  statements  in  writing  as  to  business  or  affairs  of 
corporation  is  a  criminal  offense. 

THE  PHILIPPINBa 
There  is  no  provision  in  the  Corporation  Law  imposing  any  statutory 
liabili^  either  on  stockholdera  or  directors. 

PORTO  EICO. 
Stockholders  liable  only  for  unpaid  balanee  on  stock.  Directors  and 
officers  signing  false  certificate  or  notice  jointly  and  severally  liable  for 
debts  contracted  while  directors  or  officers.  Directors  authoriiing  in- 
debtedness in  exeesa  of  paid-up  capital,  or  of  value  of  property  and  assets, 
jointly  aod  severally  liable  for  such  indebtedness.  Direetora  declaring 
dividends  except  from  surplus  ptroflts,  or  dividing  or  paying  any  of  capital 
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to  stoekhotden,  or  reducing  capital  except  as  authorized  b;  law,  jointlr 
aad  eererally  li&Ue,  in  event  of  diwolotion  or  insolvency,  foi  amount  of 
such  diTidenda,  etc.  Director  not  assenting  may  exonerate  bimself  hy 
eauaing  dissent  to  be  entered  on  directors'  nunQtea  at  the  time,  or  when 
he  learns  of  soeh  act. 

BHODE  ISLAND. 
Btockholdera  i&  manufaetaring  companies  are  joint^  and  aeverallj  liable 
for  debta,  bnt  oulf  to  extent  of  their  aharea  foil;  p&id  np,  until  whole 
capital  ia  paid  in  and  eertiflcate  recorded.  Directors  declaring  dividend 
when  corporation  is  insolvent,  or  which  would  render  It  ioaolvent,  jointly 
and  Bererally  Uable  to  oitent  of  such  dividend  for  debts  then  eziating  or 
thereafter  contracted  while  they  remain  in  office.  Absent  or  dissenting 
directors  filing  objection  with  clerk  of  company,  exempt.  Directors  an- 
thorixing  debts  in  excess  of  capital  pud  in,  liable  to  extent  of  auch  excess 
for  debts  then  existing  or  thereafter  contracted  while  they  remain  in  office 
and  until  debt  reduced  to  amount  of  capital  stock.  Absent  or  objecting 
diraetoF  exempted  by  giving  notice  to  atoekholders  at  meeting  which  he  m^ 
call.  If  any  part  of  capital  be  withdrawn  from  payment  of  debts  con- 
tracted before  flling  certiHeate  of  rednction  of  stock,  directors  jointly  and 
several^  liable  for  payment  of  such  debts. 

SOUTH  CABOLINA. 
Stockholders  in  insolvent  corporations,  except  banks  and  banking  insti- 
tutions, liable  only  to  araoont  remaining  due  to  corporation  on  their  stock. 
Directora  are  criminally  liable  for  fraodalent  misrepresentation  in  certificate 
aa  to  iaerease  or  decrease  of  eapHal,  or  false  statement  as  to  condition  of 
corporation,  or  for  declaring  dividends  not  actuaUy  earned. 

SOUTH  DAKOTA. 

Stockholders,  except  in  banks,  liable  only  to  extent  of  amount  unpaid 
on  stock.  Directors  jointly  and  severally  liable  for  illegally  reducing 
capital  stock,  for  making  dividends  except  from  surplus  profits,  and  for 
creating  debta  beyond  subscribed  capital  stock,  to  amount  so  divided, 
withdrawn,  paid  out  or  reduced,  or  debt  contracted.  If  by  violation  of 
statutes  applying  to  business  corporations  they  render  it  insolvent,  they 
become  liable  for  all  debts  contracted  after  such  violation.  They  are  liable 
also  for  damages  occasioned  by  false  representations  as  to  corporation  or 
its  businsss. 

TENNESSEE. 

Stockholders  are  liable  to  extent  of  unpaid  subscription,  and  transfer 
of  stock  does  not  relieve  from  liability;  in  mining,  quarrying,  manafactur- 
ing  and  certain  other  corporations,  thej  are  liable  also  for  debts  dne  to 
laborers,  servanta  and  employees.  IMrectors  declaring  dividends  when 
e<mipany  is  insolvent,  or  wliieh  would  diminish  amount  of  capital  stock, 
jointly  and  severally  liable  for  amount  of  dividends.  Director  voting 
against  dividend,  or  filing  objections  as  soon  as  he  learns  of  it,  exempt. 
Diversion  of  funds  of  corporation  to  other  objects  than  those  mentioned  in 
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Mt  of  incorpCTHtion,  pBTineiit  of  aividetidg  leaving  funds  insnflBeient  to 
pay  liabiUtieB,  keeping  false  books  or  m&king  false  reports,  intentional 
fraud  in  not  complying  with  articles  of  ineorporatioo  or  in  deceiving  the 
public  or  indlTidoals  as  to  liabilities,  naian  all  participating  offleen, 
stockholdera  or  directors  subject  to  penalties,  and  liable  for  damages  to 
persons  injared. 

TEXAS. 

Htocktiolders  liable  only  to  extent  of  amoant  nnp^d  on  stock.  Directomi 
declaring  dividend  when  cotnpanj  ia  insolvent,  or  nhicli  would  make  it  in- 
solvent, jointly  sni]  seventlly  liable  to  extent  of  soeh  dividend  for  all. 
debts  then  exjating,  or  thereafter  contracted  while  they  are  in  office.  Di- 
rector absent  or  objecting  may  file  objection  with  secretary  and  be  exempt 

UTAH. 

Unless  act  of  incorporation  otherwise  provides,  stockboidera,  except  in 
banks,  liable  only  to  extent  of  balance  unpaid  on  stock.  Directors  making 
dividends  except  from  surplus  profits,  or  withdrawing  or  dividing  any  pert 
of  capital  stock  except  as  provided  by  law,  or  receiving  notes  in  payment  of 
instalment  on  stock,  or  to  enable  stockholders  to  withdraw  money  paid,  or 
receiving  stock  or  bonds  of  other  companies  for  tiiosc  of  their  own,  at 
making  false  repreeentation  aa  to  condition  of  coTporatian,  guilty  of  mil- 
demeanor.  Director  dissenting  and  causing  Assent  to  be  entered  on  di- 
rectors' minutes,  exempt. 

WASHINGTON. 

Stockholders  are  liable  only  for  amount  unpaid  on  their  subscription  to 
capital  stock.  Directors  declaring  dividend  except  from  net  profits,  or  with- 
drawing and  dividing  among  stockholders  any  part  of  capital,  or  reducing 
capital  stock  except  as  provided  by  law,  joints  and  severally  liable,  in 
case  of  dissolntion,  for  amounts  so  paid  or  divided.  Those  not  present,  or 
causing  dissent  to  be  entered  on  minutes,  not  responsible.  Directors  au- 
thorizing false  statements  of  condition  or  affairs  of  corporation  liable  to 
fine  and  imprisonment. 

WEST  VIRGINIA. 

Stockholders,  except  in  banks,  liable  only  to  amount  of  stock  subscribed 
for  and  unpaid.  Directors  present  at  meeting  of  board  where  dividend  is 
declared  diminishing  the  capital,  and  not  causing  their  dissent  to  be  entere<l 
on  record,  jointly  and  severiilly  liable  for  amount  of  such  diminution,  and 
every  stockholder  liable  for  amount  of  capital  so  received  by  him. 

WISCONSIN. 
Stock  can  be  issued  only  on  payment  of  full  value  in  money,  labor  or 
property,  and  stockholder  liable  only  for  unpaid  subscription.  Stockholder 
receiving  dividends  not  declared  from  net  profits,  or  impairing  capital, 
liable  for  return  of  same,  unless  capital  be  made  good.  If  capital  be 
diminished  by  corporate  vote,  stockholder  liable  for  all  debts  then  nupaid  to 
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extent  of  unount  paid  tiim,  kud  atoekholdera  Toting  for  sueli  dimiDntion 
Jointly  and  wTMally  liable  to  credlton  for  whole  amoDnt  of  such  dimina- 
tion,  but  with  right  of  contribution  from  other  stoekholdera.  Btockholdere, 
except  in  railrotds,  liable  to  amount  equal  to  that  of  their  atock  for  debts 
dDS  to  derki,  aerranta  and  laborers,  for  not  exceeding  six  montha'  aerrieeB. 
If  stock  not  full;  paid  be  tranaferred,  corporation  may  agree  to  ^iKharge 
holder  and  accept  liability  of  new  owner  for  amount  unpaid,  but  original 
owner  atill  liable  to  the  Vbea  eredttors,  and  thoae  becoming  aach  within  aix 
months.  Directors  declaring  dividend  before  capital  stock  is  all  paid  in, 
wlten  corporation  is  inaolvent,  or  in  danger  of  insolvency,  jointly  and 
eeverally  liable  for  debts  then  existing.  Directors  and  offlcera  making  falae 
statements  in  writing  as  to  affairs  of  corporation  with  intent  to  deceive  or 
defraud  subject  to  pamKy. 

WYOMINQ, 

Stoekholdera  are  liable  only  to  extent  of  unpaid  aaaesranents  on  stock. 
Directors  declaring  dividenda  when  cprporation  is  insolvent,  or  which  would 
render  It  insolvent,  or  diminish  the  amount  of  capital  stock,  jointly  And 
severally  liable  for  all  debts  then  eiiating  and  all  thereafter  contracted 
while  they' remain  in  office  j  directors  objecting,  and  before  time  for 
payment  of  dividend  flHng  objection  with  plerk  of  corporation  and  register 
of  deads,  nempt.  Directors  pnbUshlng  falae  statements  m  to  condition 
or  aflain  of  corporation,  subject  to  floe  or  imprisonment. 


CHAPTEB  XIX. 

AKBITKATIOV. 


OP  THE  SUBMISSION  AND  A.WABO. 

The  lAv  fa-vOTs  arbitration  in  many  reepeeta  as  a  peaceable 
and  inexpensive  mode  of  settling  difficulties.  Parties  may  agree 
to  refer  a  question  by  an  oral  agreement,  or  by  a  written  agree- 
ment. The  form  is  not  essential.  But  it  is  alw^s  best  to  reduce 
the  agreement  to  writing,  and  to  express  it  carefully.  But 
parties  may,  in  many  of  our  States,  go  before  a  magistrate  and 
agree  to  refer  in  the  manner  pointed  out  by  the  statute.  In 
all  of  them  a  case  may  be  taken  out  of  court  and  submitted  to 
referees  under  an  order  of  court. 
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The  first  essential  of  an  award,  withont  which  it  has  no  force 
whatever,  is,  that  it  be  conformable  to  the  terms  of  the  sub- 
mission. The  authority  given  to  the  arbitrators  shonld  not  be 
exceeded;  and  the  precise  question  submitted  to  them,  and 
neither  more  nor  less,  should  be  answered.  Neither  can  the 
award  affect  strangers  (or  those  who  are  not  parties  to  it) ;  and, 
if  one  part  of  it  is  that  a  strai^r  shall  do  some  act,  it  is  not 
only  of  no  force  as  to  the  stranger,  but  of  no  force  aa  to  the 
parties  if  this  unauthorized  part  of  the  award  cannot  be  taken 
away  without  affecting  the  rest  of  the  award. 

Nor  can  it  require  that  one  of  the  parties  should  make  a 
payment,  or  do  any  similar  act,  to  a  stranger.  But  if  the 
stranger  is  menticmed  in  an  award  <mly  as  agent  of  one  of  the 
parties,  which  he  actually  is,  or  as  trustee,  or  as  in  any  way 
paying  for,  or  receiving  for,  one  of  the  parties,  this  does  not 
invalidate  the  award.  And  in  favor  of  awards,  it  has  been  said 
that  this  will  be  supposed,  where  the  contrary  is  not  indicated. 

If  the  award  embrace  ma^rs  not  included  in  the  submiasicm, 
it  is  fatal.  If  however,  the  portion  of  the  award  which  exceeds 
the  Bubmiasion  can  be 'separated  from  the  rest  without  affect- 
ing the  merits  of  the  award,  it  may  be  rejected,  and  the  rest 
will  stand ;  othewise  the  whole  is  void.  If  the  submisBioQ  specify 
the  particulars  to  which  it  refers,  or  if,  after  general  words, 
it  make  specific  exceptions,  its  words  must  be  strictly  followed. 

If  these  words  are  very  general,  they  will  be  construed  liber- 
ally, but  yet  without  extending  them  beyond  their  fair  mean- 
ing. On  the  other  hand,  all  questions  submitted  must  be  de- 
cided, unless  the  submission  provides  otherwise;  and  either 
party  may  object  to  an  award,  that  it  omits  the  decision  of 
some  question  submitted;  but  the  objection  is  invalid  if  it  be 
shown  that  the  party  objecting  himself  withheld  that  question 
from  the  arbitrators.  Nor  is  it  necessary  that  the  award  embrace 
all  the  topics  which  might  be  considered  within  the  terms  of  a 
general  submiraion.  It  is  enough  if  it  pass  upon  those  questions 
brought  before  the  arbitrators,  and  they  are  so  far  distinct  and 
independent  that  the  omission  of  others  leaves  no  uncertainty 
in  the  award.  If  the  award  does  not  embrace  all  of  the  matters 
within  the  submission  which  were  brought  to  the  notice  of  the 
arbitrators,  it  is  alti^ether  void. 
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In  the  next  place,  an  award  must  be  certain;  that  is,  it  must 
be  eo  expressed  that  no  reasonable  doubt  can  be  entertained  as 
to  the  meaning  of  the  arbitrators,  the  effect  of  the  award,  or 
the  rights  and  duties  of  the  parties  under  it.  For  the  very- 
purpose  of  the  Hubmission,  and  the  end  for  which  the  law 
favors  arbitration,  is  the  final  settlement  of  all  questions  and 
disputes;  and  this  is  inconsistent  with  uncertaint7. 

In  the  next  place,  the  award  must  be  poaaible;  for  an  award 
requiring  that  to  be  done  which  cannot  be  done  is  senseless  and 
useless.  But  the  impossibility  which  vitiates  an  award  is  one 
which  belongs  to  the  nature  of  the  thing,  and  not  to  the  acci- 
dental disability  of  the  party  at  the  time.  Thus,  if  he  be  ordered 
to  pajr  money  on  a  day  that  is  past,  this  is  void ;  so  if  he  be 
required  to  give  np  a  deed  which  he  neither  has  nor  may  expect 
to  have ;  but  if  he  be  directed  to  pay  mcmey,  the  award  is  good, 
although  he  has  no  mon^,  for  it  creates  a  valid  debt  against 
him.  Nor  can  a  party  avoid  an  award  on  the  ground  of  an  im- 
poaaibility  created  by  himself,  after  the  award,  or  indeed  before- 
hand, if  he  created  it  for  the  purpose  of  evading  an  expected 
award. 

This  impossibility  may  be  actual,  or  it  may  be  that  created  by 
law ;  for  an  award  which  requires  that  a  party  should  do  what 
the  law  forbids  him  to  do  is  void,  either  in  the  whole,  or  else  for 
BO  much  as  is  thus  against  the  law,  if  that  illegal  part  can  be 
severed  from  the  rest. 

An  award  mnst  be  reaiondble:  if  it  be  of  things  in  them- 
selves of  no  value  or-  advantage  to  the  parties,  or  out  of  all 
proportion  to  the  justice  and  requirements  of  the  case,  or  if  it 
undertake  to  determine  for  the  parties  what  they  should  deter- 
mine for  themselves,  as  that  the  parties  should  intermarry,  it  is 
void. 

Lastly,  the  award  must  be  firial  and  conclusive.  This  neces- 
sity springs  also  from  the  very  purpose  for  which  the  law  favors 
arbitration,  namely,  the  settlement  and  closing  of  disputes.  It 
is  not  a  valid  objection  to  an  award,  that  it  is  upon  a  condition,  if 
the  condition  be  clear  and  certain,  consistent  with  the  rest  of 
the  award,  in  itself  reasonable,  and  such  that  there  could  be  no 
doubt  whether  it  were  performed  or  not,  or  what  were  the 
rights  or  obligations  dependent  upon  it. 
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An  award  may  be  open  to  any  or  all  of  these  objectiona  in 
part,  without  being  necessarily  void  in  the  whole.  So  much 
of  it  as  is  thns  faulty  is  void;  but  if  this  can  be  severed  dis- 
tinctly from  the  residue,  leaving  &  substantial,  definite,  and 
imobjectionable  award  behind,  this  may  be  done,  and  tlie  award 
then  will  take  effect  It  is  therefore  void  in  the  whole  because 
bad  in  part,  only  where  this  part  cannot  be  severed  from  the 
residue;  or  where,  if  it  be  severed  and  amended,  leaving  the 
residue  in  force,  one  of  the  parties  will  be  held  to  an  obligation 
imposed  upon  him,  but  deprived  of  the  advantage  or  recompense 
which  it  was  intended  that  he  should  have.  Qenerally,  in  the 
construction  of  awards,  they  are  favored  and  enforced,  wherever 
this  can  properly  be  done. 

If  the  submission  be  in  the  most  general  terms,  and  the 
award  equally  so,  covering  "all  demands  and  questions"  between 
the  parties,  either  party  may  still  show  that  a  particular  demand 
either  did  not  exist,  or  was  not  known  to  exist,  when  the  sub- 
mission was  entered  into,  or  that  it  was  not  brought  before  the 
notice  of  the  arbitrators,  or  considered  by  them ;  and  then  the 
award  will  not  be  permitted  to  affect  this  demand. 

If,  by  an  award,  money  is  to  be  paid  in  satisfaction  of  a  debt, 
this  implies  an  award  of  a  release  on  the  other  side,  and  makes 
this  release  a  condition  to  the  payment. 

There  is  no  especial  form  of  an  award  necessary  in  this  coun- 
try. If  the  submission  requires  that  it  should  be  sealed,  it  must 
be  BO.  And  if  the  submission  was  made  under  a  statute,  or 
onder  a  rule  of  court,  the  requirements  of  the  statute  or  the  rale 
should  be  followed.  But  even  here  mere  formal  inaccuracies 
would  seldom  be  permitted  to  vitiate  the  award. 

If  the  submission  contains  other  directions  or  conditions,  aa 
that  it  should  be  delivered  to  the  parties  in  writing,  or  to  each 
of  the  parties,  such  directions  must  be  substantially  followed. 

Thus,  in  the  latter  ease,  it  has  been  held  that  it  is  not  enough 
that  a  copy  be  delivered  to  one  of  the  parties  on  each  side,  but 
each  individual  party  must  have  one. 

It  may  happen,  where  an  award  is  offered  in  defense,  or  as 
the  ground  of  an  action,  that  it  is  open  to  no  objection  whatever 
for  anything  which  it  contains  or  which  it  omits ;  and  yet  it  may 
he  set  aside  for  impropriety  or  irregularity  in  the  conduct  of  the 
arbitrators,  or  in  the  proceedings  before  them.    Awards  are  thus 
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set  aside  if  "procured  by  corruption  or  undae  means."  This 
role  rests  indeed,  on  the  common  principle,  that  fraud  vitiates 
and  avoids  evety  transactioD. 

So,  too,  it  may  well  be  set  aside  if  it  be  apparent  on  its  face, 
that  the  arbitrator  has  made  a  material  mistake  of  fact  or  of  law. 
It  must,  however,  be  rather  a  strong  case  in  which  the  court 
would  receive  evidence  of  a  mere  mistake,  either  in  fact  or  in 
law,  which  did  not  appear  in  the  award,  and  was  not  supposed 
to  spring  from  or  indicate  corruption. 

Another  instance  of  irregularity  is  the  omission  to  examine 
witnesses ;  or  an  examination  of  them  when  the  parties  were  not 
present,  and  their  absence  was  for  good  cause ;  or  a  concealment 
by  either  of  the  parties  of  material  circumstances ;  for  this  would 
be  fraud.  So  if  the  arbitrators,  in  case  of  disagreement,  were 
authorized  to  choose  an  umpire,  but  drew  lots  which  of  them ' 
i^honld  choose  him.  But  it  has  been  held  enough  that  each 
arbitrator  named  an  umpire,  and  lots  were  drawn  to  decide 
which  of  these  two  should  be  taken,  because  it  might  be  con- 
sidered that  both  of  these  men  were  agreed  upon.  And  if  an 
umpire  be  appointed  by  lot,  or  otherwise  irregularly,  if  the 
parties  agree  to  the  appointment,  and  confirm  it  expressly,  or 
impliedly  by  attending  before  him,  with  a  full  knowledge  of  the 
manner  of  the  appointment,  this  covers  the  irregularity. 

Section  II. 

THE  REVOCATION  OP  A  SUBMISSION  TO  ABBITRATOBS. 

It  is  an  ancient  and  well-established  rule,  that  either  party 
may  revoke  his  submission  at  any  time  before  the  award  is  made ; 
and  by  this  revocation  render  the  submission  wboUy  ineffectual, 
and  of  course  take  from  the  arbitrators  all  power  of  making  a 
binding  award.  And,  generally,  this  power  exists  until  the 
award  is  made. 

In  this  country,  our  courts  have  always  excepted  from  'this 
rule  submission  made  by  order  or  rule  of  court;  for  a  kind  of 
juFisdiction  is  held  to  attach  to  the  arbitrators,  and  the  submis- 
sion is  quite  irrevocable,  except  for  such  cases  as  make  it  nec- 
essarily inoperative. 
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There  is  a  strong  reason  why  a  submission  by  order  of  conrt, 
or  before  a  magistrate,  should  be  preferred  where  it  can  be  had, 
from  the  fact  above  stated,  that  the  law  permits  any  party  who 
finds  an  award  is  going  against  him  to  revoke  his  submisaion  or 
reference  when  he  will,  before  the  award  is  made ;  provided  the 
award  was  only  by  agreement  out  of  court,  or  not  before  a  mag- 
istrate. In  some  of  our  States,  the  statutes  authorizing  and 
regulating  arbitration  provide  for  the  revocation  of  the  submis- 
sion. 

It  should  be  stated,  however,  that,  as  an  agreement  to  sub- 
mit is  a  valid  contract,  the  promise  of  each  party  being  the  con- 
sideration for  the  promise  of  the  other,  a  revocation  of  the  agree- 
ment or  of  the  submission  is  a  breach  of  the  contract,  and  the 
other  party  has  his  damages.  And  damages  would  generally 
include  all  the  expenses  the  plaintiff  has  incurred  about  the  sub- 
mission, and  all  that  he  has  lost  by  the  revocation,  in  any  way. 

If  either  party  exercise  this  power  of  revocation,  he  most  give 
notice  in  some  way,  directly  or  indirectly,  to  the  other  party; 
and  until  such  notice,  the  revocation  ia  inoperative. 

Bankruptcy  or  insolvency  of  either  or  both  parties  does  not 
necessarily  operate  as  a  revocation,  unless  the  terms  of  the  agree- 
ment to  refer,  or  the  provisions  of  the  insolvent  law,  require  it. 
But  the  assi^ees  acquire  whatever  power  of  revocation  the  bank- 
rupt or  insolvent  possessed,  and,  generally  at  least,  no  further 
po*er. 

The  death  of  either  party  before  the  award  is  made  vacates  the 
submission,  if  made  out  of  court,  unless  that  provides  in  terms 
for  the  continuance  and  procedure  of  the  arbitration,  if  such  an 
event  occur.  But  a  submission  under  a  rule  of  court  is  not  re- 
voked or  annulled  even  by  the  death  of  a  party.  So  the  death  or 
refusal  or  inability  of  an  arbitrator  to  act  would  annul  a  sub- 
mission out  of  court,  unless  provided  for  in  the  agreement ;  but 
not  one  under  a  rule  of  court,  unless  for  especial  reasons,  satis- 
factory to  the  court,  which  would  make  an  appointment  of  a 
fmbstitnte,  if  it  saw  fit  to  continue  the  reference. 

'  It  may  be  well  to  add,  that,  after  an  award  is  fully  made, 
neither  of  the  parties  without  the  consent  of  the  other,  nor  either 
nor  all  of  the  arbitrators  without  the  consent  of  all  the  parties, 
have  any  further  control  over  it. 
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If  the  sabmissiim  provides  for  any  method  of  delivering  the 
sward,  this  ahoold  be  followed.  If  not,  it  is  common  for  the 
referees  to  deliver  the  award  to  the  prevailing  party  or  his 
attorney,  on  payment  by  him  of  the  fees  of  arbitration.  Then 
the  prevailing  party  looks  to  the  losing  party,  for  the  whole,  or 
a  part,  or  none  of  the  costs,  as  the  award  may  determine. 

The  award  ahoold  be  sealed,  and  addressed  to  all  the  parties; 
and  it  should  not  be  opened  «tcept  in  presence  of  all  the  parties, 
or  of  their  attorneys,  or  with  the  consent  of  those  absent  indorsed 
on  the  award.  If  the  snbmission  is  imder  a  rule  of  court,  it 
ahoold  be  returned  to  court  by  the  arbitrators,  or  the  counsel 
receiving  it,  sealed,  and  opened  only  in  coort,  or  before  the  clei^ 
or  with  the  written  consent  of  parties. 

The  submission,  or  agreement  to  refer,  may  be  made  by 
exchange  of  Bonds,  each  party  executing  and  delivering  a  Bond 
to  the  other  party. 

This  would  be  a  formal  proceeding.  But,  as  has  been  already 
said,  no  especial  form  is  necessary ;  and  often  a  very  simple  one^ 
like  that  below,  would  suffice. 

(MO 

Simple  Agreement  to  Sef  er. 

XMtnr  all  Xea,  Tliat  we, of ,  and of , 

do  herebj  promise  and  agree,  to  and  with  each  other,  to  aabmit,  and  do 
hereby  aubmit,  all  queetioiiB  and  claims  between  na  (or  any  tpecifie  quet- 
tion  or  claim,  deteribing  it}  to  th«  arbitrament  and  deteTmination  of  (A«r# 
(tame  the  arbttratort)  whose  deeiHion  and  swcml  shall  be  final,  binding,  and 
eonclnslTe  on  ns;  (add  if  thera  are  more  arbitrator*  than  one,  and  it  it 
intended  that  then  may  ehoote  an  umpire)  and,  in  ease  of  disagreement  be- 
tween the  oaid  subitTators,  the?  may  choose  an  umpire,  whose  award  shall 
be  flnal  and  conclusive;  (or  add,  if  there  be  more  th<m  tvo  arbitratore) 
and,  in  eaae  of  disagreement,  the  dedslon  and  sward  of  a  majoiitj  of  said 
arbitrators  shall  be  final  and  eoneloaive. 

In  Witness  Whereof,  etc. 

{Signalwei.) 
(100.) 
Arbitration  Bond.    One  or  more  Arbitraton. 

Know  aU  Ken  ij  these  Presents,  That  I, (one  of  the  partieti) 

am  held  and  firmly  bonnd  onto  ,   (the  other  party)'  in  the  som  of 

dollan,  lawful  money  of  Uie  United  States  of  America,  to  be  pud 

to  the  said (the  other  parly)  executors,  administrators,  or  assigns; 
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for  which  payment,  well  anU  truly  to  be  made,  I  hereby  blod  myaelf,  my 
hein,  executors,  and  administTBtors,  firmly  by  these  preMntj. 

Sealed  with  my  seal.    Bated  the day  of one  thoDuud 

nine  hundred  aud 

The  Condition  of  the  above  Obligation  li  racli.  That  if  the  above 

boundeu  shall  well  and  truly  submit  to  the  deeiNOn  of  

named,  selected,  and  choeen  arbitrator  (or  arhitrators)  aa  well  by  and  on  the 

part  and  behalf  of  the  nld ae  of  the  laid between  whom 

a  controrersy  exists,  to  hear  all  the  proofs  and  allegationi  of  the  parties 

of  and  cotuteming (h«r9  tet  forth  the  elaimi  or  quegtiont  referred) 

and  all  matters  relating  thereto;  it  being  understood  and  agreed  by  and  be- 
tween the  parties  to  these  presents  that  the  award  of  the  said  arbitrator  (or 
arbitrators)  be  made  in  writing,  eubecribed  by  him  (or  tAem)  and  attested 
by  a  Hubecribing  witness,  reaily  to  be  delivered  to  the  said  parties  on  or 

before  the day  of next,  and  that  before  proceeding  to  take 

any  teatimony  therein,  the  arbitrator  (or  arbitrator*)  shall  be  awoiu,  faith- 
fully and  fairly  to  hear  and  examine  the  matters  in  controversy  between  the 
parties  to  these  presents,  and  to  make  a  jost  award  according  to  the  best  of 
his  (or  their)  understanding;  the  said  parties  to  these  pieeents  hereby  fur- 
ther agreeing,  that  judgment  in  the  case  of  (Aere  tpeeify  any  cate  pending 
i»  oourt  hetveen  the  partiei  relating  to  the  mattert  in  arbitration)  shall  be 
rendered  upon  the  sward  which  may  be  made  pursuant  to  this  submission, 
to  the  end  that  all  matters  in  controversy  in  that  behalf,  between  them, 
shall  be  finaUy  concluded.  Then  the  above  obligation  to  be  void,  otherwise 
■  to  Temaln  in  full  force  and  virtue. 

(Siffntawe.)     (5mJ.) 
Signed,  Sealed,  and  Delivered  iti  preaence  of 

(To  make  the  contract  complete,  the  other  party  should  execute  and  de- 
liver a  counterpart  of  this  Bonil.) 

(ioi.> 

Award  of  Arbitrtton. 

To  all  to  whom  these  Presents  shall  oome,  We  (names  of  the 

arMtrators),  to  whom  were  inhmitted  as  arbitrators  the  matters  In  contra. 

versiy  existing   between   as   by   the   condition   of   their   respective 

bon<]s  of  submission,  executed  by  the  ssid  parties  respectively,  each  unto 

the  other,  and  bearing  date  the day  of one  thousand  nine 

hundred  and (or  as  "by  tkeiV  writfati  o^reetnent  bearing'  date,  etc.) 

more  fully  appears. 

Now,  therefore,  know  ye,  That  we ,  the  arbitrators  mentioned 

in  the  said  bonds,  having  been  first  duly  sworn  according  to  law,  and  having 
heard  the  proofs  and  allegations  of  the  parties,  and  examined  the  matters 
in  controversy  by  them  submitted,  do  make  this  award  in  writing,  that  is 
to  say  the  said {her»  follotot  the  award.') 

In  Witness  Whereof,  We  have  hereunto  subscribed  these  presents,  this 

day  of one  thousand  nine  hundred  and 

{Signatwee.) 

In  Freeenoe  vf 
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Bailkbnt  ia  a  delivery  of  personal  property  by  one  peraon  to 
another  to  be  held  for  some  special  object  or  purpose,  and  to  be 
returned  when  that  purirose  is  accomplished.  The  person  deliver- 
ing  the  property  is  called  the  bailor ;  the  one  Teceiving  it,  the 
bailee. 

Bailments  may  be  divided  into  three  classes ;  those  which  are 
for  the  benefit  of  the  bailor  or  some  one  whom  he  represents; 
those  which  are  for  the  benefit  of  the  bailee  or  some  person  whom 
he  represents ;  and  those  which  are  for  the  benefit  of  both  the 
bailor  and  bailee.  In  the  first  class,  the  bailee  is,  required  to 
exercise  only  the  slightest  care  and  is  responsible  only  for  gross 
n^ligence.  In  the  second  class,  he  is  required  to  exercise  the 
greatest  care  and  is  liable  for  the  slightest  neglect.  In  the  third 
class,  he  is  required  to  exercise  only  ordinary  care  and  is  re- 
sponsible only  for  ordinary  neglect.  What  is  or  ia  not  proper 
care  in  any  given  case  depends  largely  upon  the  character  of  the 
property  and  other  attendant  circnmstancea ;  what  would  be 
ordinary  care  in  the  case  of  a  barrel  of  four  might  be  gross 
negligence  in  the  case  of  a  valuable  jewel  or  picture. 

Where  a  person  undertakes  to  keep  another's  goods  without 
pay,  if  he  acts  in  good  faith  and  looks  after  the  property  as  if  it 
were  his  own,  he  is  not  responsible  for  the  loss  or  injury  of  the 
goods,  and  is  liable  only  for  bad  faith  or  gross  n^ligence.  But, 
of  course,  this  arrangement  can  be  varied  by  agreement  or  hy 
circumstances.  And  if  some  service  is  to  be  rendered  by  the 
bailee  implying  peculiar  care  or  skill  on  his  part,  as  where  a 
watchmaker  undertakes  gratuitously  the  repair  of  a  watch,  he 
is  responsible  if  he  does  not  exercise  the  ordinary  degree  of  care 
and  skill  required  for  that  purpose. 

On  the  other  hand,  a  man  who  borrows  goods  is  reqxmsible 
for  &e  slightest  negligence  resulting  in  injury  or  loss.  Should 
he  use  the  property  he  borrowed  for  any  different  purpose  than 
that  for  which  it  was  lent,  or  permit  another  person  to  use  it 
or  keep  it  bey<md  the  time  limited,  then  he  is  liable  for  anything 
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that  may  happen  to  the  property.    And  he  cannot  keep  the  prop- 
erty  as  a  set-off  to  a  claim  against  the  bailor. 

Common  carriers,  commission  merchants,  warehousemen  and 
pledgees  are  examples  of  bailees  of  the  third  class.  In  all  bail- , 
ments  of  this  kind  the  benefits  are  reciprocal.  The  contract 
ia  advantageous  to  both  parties,  and  they  stand  on  an  equal  foot- 
ing. The  bailee  therefore  is  responsible  only  for  the  exercise 
of  ordinary  care  and  diligence.  See  ' '  Common  Carriers, ' '  Chap. 
XXI.  Inn-keepers  also  are  bailees,  bat  their  responsibilities  are 
governed  by  special  rules.  See  Chap.  XXII.  As  to  Fledges,  see 
Chap.  XXXIII. 

Included  in  this  class,  also,  are  contracts  of  hiring,  as  for 
example,  the  hiring  of  a  horse  or  of  furniture.  Here  the  hirer 
is  responsible  only  for  ordinary  care — that  is,  such  care  as  the 
owner  has  a  right  to  expect  a  man  of  ordinary  capacity  and 
caation  would  take  of  the  same  thing  If  it  were  his  own,  and 
under  the  same  circumstances.  But  on  the  other  hand,  there  is 
an  implied  obligation  on  his  part  to  use  the  thing  only  for  the 
purpose  and  in  the  manner  for  which  it  was  hired.  And  if  he 
uses  it  in  a  different  way,  or  for  a  longer  time,  it  Is  held  that  he 
may  be  responsible  for  a  loss  thence  occurring,  although  by  in- 
evitable accident. 

Where  mechanics  or  operatives  are  employed  to  make  up  ma- 
terials furnished,  or  to  alter  or  repair  a  specific  thing,  the  con- 
tract is  one  of  mutual  benefit,  and  only  ordinary  care  is  required ; 
but  what  is  ordinary  care  depends  largely  on  the  nature  and 
value  of  the  materials  and  the  character  of  the  work.  The  obli- 
gations of  the  workman  are  to  do  the  work  in  a  proper  manner, 
and  at  the  time  agreed  upon,  or  in  a  reasonable  time,  if  none  be 
specified,  to  employ  the  materials  furnished  in  the  right  way, 
and  to  use  his  best  endeavors  to  protect  the  thing  delivered  to 
him  against  all  peril  or  injury.  If  by  deviation  from  his  in- 
structions, or  want  of  care  or  skill,  his  work  is  of  no  use,  he 
can  claim  no  compensation.  If  the  article  is  still  of  some  use 
and  be  received  by  the  employer,  he  may  claim  a  proportionate 
part  of  his  compensation,  but  his  claim  is  open  to  set-off  for 
damages  sustained  by  the  employer.  But  if  the  variation  is  im- 
portant, and  the  materials  have  been  so  used  as  to  have  lost  their 
value  as  such,  the  employer  may  abandon  them  to  the  workman, 
and  recover  of  him  their  value.     For  example,  if  a  customer 
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delivers  to  a  tailor  cloth  to  be  made  into  a  coat,  and  the  coat  is 
not  made  in  accordance  with  the  customer 's  inHtmctions,  or  does 
not  fit  him,  he  may  abandon  it  to  the  tailor,  and  sue  him  for  the 
value  of  the  cloth. 

In  all  eases  of  bailment  the  general  title  to  the  property 
bailed  remains  in  the  bailor,  but  the  bailee  has  a  r^ht  to  the  poB- 
sesBion  of  it  as  against  every  one  else,  and  may  sue  any  third 
person  who  interferes  with  his  possession.  He  may  even  sue 
the  owner  if  the  latter  has  wrongfully  taken  the  goods  frtmi  him, 
as  for  instance  if  a  pledger  has  taken  possession  of  the  property 
pledged  without  paying  his  debt. 

When  the  purpose  of  the  bailment  has  been  accomplished, 
the  bailee  must  return  the  goods  to  the  bailor  or  to  his  duly 
authorized  agent. 

Where  the  bailment  has  been  made  by  several  persons  jointly, 
he  cannot  return  the  property  to  one  without  the  consent  of 
the  others.  As  a  general  rule  he  cannot  dispute  the  bailor 's  title. 
If,  however,  the  bailor  is  not  the  owner,  and  the  real  owner 
demands  the  property,  the  bailee  most  surrender  it  to  the  latter, 
notwithstanding  the  bailment,  and  he  may  have  to  decide  at  his 
peril  who  the  real  owner  is;  but  if  he  has  restored  it  to  the 
bailor  before  receiving  notice  of  the  owner's  title,  he  is  not  re- 
sponsible to  the  latter. 

A  bailee  who  has  received  property  or  materials  to  be  repaired 
or  manufactured,  has  a  lien  upon  the  property  for  his  service ; 
so  have  inn-keepers,  common  carriers,  and  warehousemen  for 
their  chaises,  but  if  the  bailee  parts  with  the  possessicm  of  the 
property  the  lien  is  lost.  The  extent  of  these  liens  and  the  man- 
ner of  enforcing  them  by  sale  or  otherwise  is  regulated  by  statutes 
in  most  of  the  States. 
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A  PBITATB  CAItBII&. 

One  who  carries  goods  for  another  is  either  a  private  carrier 
or  a  common  carrier. 

A  private  carrier  is  one  who  carries  for  others  once,  or  some- 
times, but  who  does  not  pursue  the  bosiness  of  carrying  as  his 
tisual  and  professed  oocapation.  The  contract  between  him  and 
the  owner  of  the  goods  which  he  carries  is  one  of  service,  and 
is  governed  by  the  ordinary  rules  of  law.  Each  party  is  bound 
■  to  perform  his  share  of  the  contract.  Such  a  carrier  must 
receive,  care  for,  carry,  and  deliver  the  goods,  in  such  wise  as 
he  bargains  to  do. 

If  he  carries  the  goods  for  hire,  whether  actually  paid  or  due, 
he  is  bound  to  use  ordinary  diligence  and  care;  by  which  the 
law  means  such  care  as  a  man  of  ordinary  capacity  would  take 
of  his  own  property  under  similar  circumstances.  If  any  loss  or 
injury  occur  to  the  goods  while  in  his  charge,  from  the  want  of 
such  care  or  diligence  on  his  part,  he  is  responsible.  But  if  the 
loss  be  chargeable  as  much  to  the  fault  of  the  owner  as  of  the 
carrier,  he  is  not  liable.  The  owner  must  show  the  want  of 
care  or  diligence  on  the  part  of  the  private  carrier,  to  make  him 
liable  i  but  slight  evidence  tending  that  way  would  sufBce  to 
throw  upon  him  the  burden  of  accounting  satisfactorily  for  the 
loss.  And  if  there  is  such  negligence  on  the  part  of  the  carrier, 
or  of  a  servant  for  whom  he  is  responsible,  the  carrier  is  liable, 
although  the  loss  be  caused  primarily  by  a  defect  in  the  thing 
carried. 

If  he  carries  the  goods  without  any  compensation,  paid  or 
promised,  he  is  in  the  langut^e  of  the  law,  a  gratnitous  bailee, 
or  mandatory:  he  is  now  bound  only  to  slight  care;  which  ia 
such  care  as  every  person,  not  insane  or  fatuous,  would  take  of 
his  own  ifroperty.    For  the  want  of  this  care,  which  would  bo 
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gross  negligence,  he  is  responsible,  bat  not  fat  ordinary  negli- 
eence. 

We  sum  up  what  may  be  said  of  the  private  carrier  in  the 
remark,  that  the  general  rules  which  regulate  contracts  and 
mutnal  obligations  apply  to  the  dntieg  and  the  rights  of  a  pn  • 
vate  carrier,  with  little  or  no  qoalificatiiHi.  But  it  ifl  otherwise 
with  a  common  carrier. 


THE  COMMON  CABBIBB. 

The  law  in  relation  to  the  rights,  the  duties,  and  the  respon- 
sibilities of  a  common  carrier  is  quite  peculiar.  The  reasons  for 
it  are  discernible,  bat  it  rests  mainly  upon  estafalisbed  usage  and 
custom.  And,  as  these  usages  have  changed  conaiderably  in 
modem  times,  this  law  has  nndergone  important  modifications. 

He  is  a  common  earner  "who  undertakes,  for  hire,  to  trans- 
port the  goods  of  such  as  choose  to  employ  him  from  some  known 
Bad  definite  place  or  places  to  other  known  aad  definite  place 
or  places."  He  is  one  who  midertakes  the  carriage  of  goods 
tu  a  lusineis;  and  it  ia  mainly  this  which  distinguishes  him 
from  the  private  carrier. 

The  rights  and  responsibilities  of  the  common  carrier  OLay 
be  briefly  stated  thus :  He  is  bound  to  take  the  goods  of  all  who 
offer,  if  he  be  a  carrier  of  goods,  and  the  persons  of  all  who  offer, 
if  he  be  a  carrier  of  passengere ;  and  to  take  due  care  and  make 
due  transport  and  delivery  of  them.  He  has  a  lien  on  the  goods 
which  he  carries,  and  on  the  ba^iage  of  passengers,  for  his  com- 
pensation. He  is  liable  for  all  loss  6r  injury  to  the  goods  under 
his  charge,  althongh  wholly  free  from  negligence,  unless  the 
loss  happens  from  the  act  of  God,  or  from  the.  public  enemy. 
These  three  rales  wiU  be  considered  in  the  next  section. 

The  important  thing  to  be  remembered  is,  that  a  private 
carrier  is  not  liable  for  injury  to  persons,  or  loss  of  or  injury  to 
goods,  without  fault  or  negligence  on  his  part ;  but  a  commor.. 
carrier  is  liable,  without  any  fault  or  negligence  on  his  part. 

Truckmen- or  draymen,  porters,  and  others  who  undertake  the 
carriage  of  goods  for  all  applicants  from  one  city  or  town  to 
another,  or  from  one  part  of  a  city  to  another,  are  chargeaUe 
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as  common  carriers.    So,  proprietors  of  stage-coaches  are  charge- 
able as  common  carriers  of  passengers,  and  of  the  ba^age  of  - 
passengers ;   or  the  baggage  of  others,  if  they  so  advertise  them- 
selves.     So    are    hackney-coachmen    within    their    accustomed 
range. 

If  drivers  of  stages,  or  omniboses,  commonly  carry  and  re- 
ceive pay  for  goods  or  parcels  which  are  not  the  ba^age  of 
passengers,  and  are  held  oat  or  advertised,  or  generally  known, 
as  80  carrying  them,  they  are  common  carriers  of  goods,  and  the 
proprietors  are  liable  for  the  loss  of  such  parcels,  although 
neither  they  nor  the  drivers  were  in  fault.  But  if  there  is  no 
such  habit  or  osage,  end  the  driver  receives  such  a  parcel  to  be 
carried  somewhere,  and  ia  paid  for  it,  the  driver  carries  it  as  s 
private  carrier,  and  not  as  a  common  carrier,  and  is  chargeable 
only  for  n^ligence  or  fault.  And  if  a  line  of  carriages  is 
established  for  passengers,  and  the  driver  does  not  account  for 
what  is  paid  him  for  occasional  parcels,  but  takes  it  as  his  own 
perquisite,  the  proprietors  are  not  answerable  even  for  the 
driver's  fanlf  or  negligence,  unless  circumstances  in  some  way 
bring  the  fault  home  to  them. 

In  this  country,  in  recent  times,  the  business  of  carrying 
goods  and  passengers  is  almost  monopolized  by  what  are  called 
expressmen,  by  railroads,  or  by  lines  of  steam-packets  along  our 
coasts,  or  upon  our  navigable  streams  or  lakes.  All  these  are 
undoubtedly  common  carriers;  and  although  their  peculiar 
method  of  carrying  on  this  biisiness  Lb  new,  and  will  require  from 
us  especial  consideration  in  another  chapter,  there  can  be  no 
doubt  of  their  being,  to  all  intents  and  purposes,  common 
carriers. 

Ordinary  sailing  vessels  are  sometimes  said  to  be  commcoi 
cnrriers.  We  should  be  disposed  to  restrict  this  term,  however, 
to  regular  packets;  or,  at  most,  to  call  by  this  name  general 
freighting  ships.  It  is  not,  however,  necessary  to  consider  this 
question,  as  water-borne  goods  are  now  almost  always  carried 
under  bills  of  lading,  which  determine  the  relations  and  re- 
8i^)ective  rights  of  the  parties;  and  these  we  shall  consider  in  our 
chapter  on  the  Law  of  Shipping. 

The  boatmen  on  our  rivers  and  canals  are  common  carriers, 
and  ferrymen  are  common  carriers  of  passengers  by  their  ofBce, 
and  may  become  common  carriers  of  goods  by  taking  up  that 
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A  steamboat  naoaUy  employed  as  a  carrier  may  do 
something  else,  as  tow  a  vessel  out  of  a  harbor,  or  the  like ;  and 
the  character  of  common  carrier  does  not  attach  to  this  special 
employment,  and  carry  with  it  its  severe  liabilities.  Therefore, 
for  a  loss  occorring  to  a  ship  in  her  chaise  while  so  employed, 
the  owner  of  the  steamer  is  not  liable  without  negligence  on  his 
part,  or  on  the  part  of  those  whom  he  employs. 

The  same  person  may  be  a  common  carrier,  and  also  hold 
other  ofSces  or  relations.  He  may  be  a  warehouseman,  a 
wharfinger,  or  a  forwarding  merchant.  The  peculiar  liabilitiea 
of  the  common  carrier  do  not  attach  to  either  of  these  ofSces 
or  employments.  Thus,  a  warehouseman  is  liable  for  the  loss 
of  the  goods  which  he  takes  for  storage,  only  in  case  of  his  own 
negligence;  he  is  not,  as  a  common  carrier  is  said  to  be,  an 
insurer  of  the  goods.  The  question  then  arises,  when  the  lia- 
bility of  such  a  person  is  that  of  a  warehouseman,  and  when  it 
is  that'  of  a  carrier. 

If  8  carrier  receives  goods  to  be  stored  until  he  can  carry 
them, — a  eanal-boatman,  for  example, — or  if,  at  the  end  of  the 
journey,  he  stores  them  for  a  time  for  the  safety  of  the  goods 
or  the  convenience  of  the  owner,  while  thus  stored  he  is  liable 
only  as  a  warehouseman.  But  if  he  puts  them  into  his  store  or 
office  only  for  a  short  time,  and  for  his  own  convenience,  either 
at  the  beginning  or  end  of  the  transit  (or  journey),  they  are  in 
hia  hands  as  carrier. 

Where  these  relations  seem  to  unite  and  mingle  in  one  per- 
son, it  may  be  said  to  be  the  general  rule,  that,  wherever  the 
deposit,  in  whatever  place  or  building,  is  secondary  and  subor- 
dinate to  the  carriage  of  the  goods,  which  is,  therefore,  the  chief 
thing,  the  party  taking  the  goods  ia  a  carrier;  and  otherwise  a 
depositary  only  of  some  kind.  If,  therefore,  goods  are  deliv- 
ered to  a  carrier,  or  at  his  depot  or  receiving-room,  with  direc- 
tions not  to  carry  them  until  further  orders,  he  is  only  a 
depositary,  and  not  a  carrier,  until  those  orders  are  received ; 
but  when  they  are  received  he  becomes  a  carrier;  and  if  the 
goods  are  afterwards  lost  or  injured  before  their  removal,  he  ia 
liable  as  a  common  carrier  without  negligence  or  fault  on  his 
part 
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SKcnON  lU, 

THE  OBUGATION  OP  THE   COMMON  CARBIEB  TO  BECEIVS  AND  OARRT 
OOODS  OR  PASSBNQEBS. 

He  eannot  refuse  to  receive  and  cany  goods  offered,  vitb- 
out  good  cause ;  for,  by  his  openly  annoancing  himself  in  any  . 
way  as  engaged  in  tbis  business,  he  makes  an  offer  to  the  public 
which  becomes  a  kind  of  contract  as  to  any  one  who  accepts 
it.  He  may  demand  bis  compensation,  however,  and,  if  it  be 
refused,  he  may  refuse  to  carry  the  goods;  nor  is  he  bound  to 
carry  them  if  security  be  offered  to  bim,  but  not  the  money. 
But  if  the  freight  money  be  not  demanded,  the  owner  of  the 
goods,  if  be  is  able,  ready,  and  willing  to  pay  it,  has  all  bis 
rights  although  be  does  not  make  a  formal  tender  of  the  money. 
A  carrier  may  refuse  if  bis  means  of  carriage  are  already  fully 
employed.  But,  in  a  case  where  a  railway  company,  being  com- 
mon carriers  had  issued  excursion-tickets  for  a  journey,  it  was 
held  that  they  were  not  excused  frpm  carryii^  passengers  ac- 
cording to  their  contract,  upon  the  ground  that  there  was  do 
room  for  them  in  their  conveyance ;  and  that,  in  order  to  avail 
themselves  of  tbis  answer,  they  should  make  their  contract  con- 
ditional upon  tiiere  being  room.  If  the  common  carrier  cannot 
carry  the  goods  without  danger  to  them,  or  to  himself  or  other 
goods,  or  without  extraordinary  inconvenience,  or  if  they  are 
not  such  goods  as  it  is  his  regular  business  to  carry,  he  is  ex< 
cused  for  not  carrying  them.  He  is  always'  entitled  to  his  usual 
chat^,  but  not  to  extraordinary  compensation,  unless  for  ex- 
traordinary service. 

The  common  carrier  of  goods  is  bound  to  receive  them  in  a 
suitable  way,  and  at  suitable  times  and  places.  If  he  has  an 
office  or  station,  he  must  have  proper  persons  there,  and  proper 
means  of  security.  During  the  transit,  and  at  all  stopping 
places,  due  care  must  be  taken  of  all  goods,  and  that  means  the 
kind  and  measure  of  csre  appropriate  for  goods  of  that  descrip- 
tion. If  he  have  notice,  by  writing  on  the  article  or  otherwise, 
of  the  need  of  peculiar  care, — as,  "Glass,  with  great  care,"  or 
"Tbis  side  uppermost,"  or  "To  be  kept  dry," — he  is  bound  to 
comply  with  such  directions,  supposing  them  not  to  impose  un- 
necessary care  or  labor. 
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If  he  eaxry  paaB^igerB  he  must  receive  all  who  offer,  anless  be 
has  some  special  and  aufficient  reason  for  refusing. 

In  a  case  tried  before  the  Supreme  Judicial  Court  of  Massa- 
chusetts, it  was  held  that  if  an  inn-keeper,  who  has  frequently 
entered  a  railroad  depot  and  annoyed  passengers  by  soliciting 
them  to  go  to  his  inn,  receives  notice  from  the  superintendent 
of  the  depot  that  he  must  do  so  no  more,  and  be  nevertbelesa 
ref>eatedly  enters  the  depot  for  the  same  purpose,  and  after- 
wards obtains  a  ticket  for  a  passage  in  the  cars,  with  an  actual 
intenticm  of  entering  the  cars  as  a  passenger,  and  go^a  into  the 
depot  on  his  way  to  the  cars,  and  the  superintendent,  believing 
that  he  has  entered  the  depot  to  solicit  passengers,  orders  him 
to  go  out,  and  be  does  not  exhibit  bis  ticket,  nor  give  notice  of 
bis  real  intention,  but  presses  forward  towards  the  cars,  and  the 
superintendent  and  his  aasiatants  therefore  forcibly  remove  bim 
from  the  depot,  using  no  more  force  than  is  necessary  for  that 
purpose,  such  removal  is  justifiable,  and  not  an  indictable  assault 
and  batteiy.. 

A  common  carrier  is  bound  to  carry  his  passengers  over  the 
whole  route,  and  at  a  proper  speed,  or  supply  proper  means  of 
transport ;  to  demand  only  a  reasonable  or  usual  compensation ; 
to  notify  his  passengers  of  any  peculiar  dangers;  to  treat  all 
alike,  unless  there  be  actual  and  sufScient  reason  for  the  dis- 
tinction, as  in  the  filthy  appearance,  dangerous  condition,  or 
misconduct  of  a  passenger;  and  to  behave  to  all  with  civility 
and  decorum. 

If  a  passenger  on  a  railroad  or  street  car  refuses  to  pay  bis 
fare,  or  to  conform  to  the  reasonable  regulations  of  the  com- 
pany, or  is  intoxicated  or  disorderly,  he  may  be  removed  from 
the  car.  But  in  making  such  removal  the  conductor  or  other 
agent  of  the  company  must  use  no  more  force  than  is  necessary 
for  that  purpose,  and  must  not  disregard  the  safety  of  the  pas- 
senger. Where,  for  example,  a  man  helpless  by  reason  of  in- 
toxication was  ejected  between  stations  on  an  excessively  cold 
night,  the  railroad  company  waa  held  liable  for  his  death  from 
exposure. 

He  must  also  have  proper  carri^es,  and  keep  them  in  good 
condition,  and  not  overload  them;  and  suitable  horses  and 
drivers;  stop  at  the  usual  plaeea,  with  proper  intervals  for  rest 
or  food ;  take  the  proper  ronte ;  and  drive  at  proper  speed ;  and 
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leave  the  passengers  at  the  usual  stopping-places,  or  wherever 
he  agrees  to.  In  none  of  these  things  c&n  he  depart  from 
what  is  usual  and  proper  at  his  own  pleasure.  And  if  by  any 
breach  of  these  duties  a  passenger  is  injured,  the  carrier  is 
responsible.  So  if  he  puts  his  passeDgers  in  peril,  and  one  of 
them  be  hurt  by  an  effort  to  escape,  as  in  jumping  olf,  it  is  no 
defense  for  the  carrier  to  show  that  he  would  have  been  safe  if 
he  had  remained. 

In  one  case  it  was  held  that  a  common  carrier  who  had 
received  a  pickpocket  bm  a  passenger  on  board  his  vessel,  and 
taken  his  fare,  could  not  put  him  on  shore  so  long  as  he  was  not 
guilty  of  any  impropriety.  But  this  may  be  doubted.  The 
common  carrier  must  certainly  employ'  competent  and  well-be- 
haved persona  for  all  duties,  and  for  failure  in  any  of  the  par- 
ticulars of  his  duties  and  obligations,  he  is  responsible  not  only 
to  the  extent  of  any  damage  caused  thereby,  but  also,  in  many 
oases,  for  pain  and  injiuy  to  the  feelings.  He  is  also  bound  to 
deliver  to  each  passenger  all  his  baggage  at  the  end  of  his  jour- 
ney, and  is  held  liable  if  he  delivers  it  to  a  wrong  party  on  a 
forged  order,  and  without  personal  default. 

Lastly,  he  must  make  due  delivery  of  the  goods  at  the  proper 
time,  in  the  proper  way,  and  at  the  proper  place  and  to  the 
proper  person-,  and  this  person  should  be  some  one  who  was 
authorized  by  the  owner  or  sender  to  receive  the  goods. 

If  a  party  authorized  to  receive  the  goods  refuse,  or  is  unable 
to  do  so,  the  carrier  must  keep  them  for  the  owner,  and  with  due 
care;  but  now  under  the  liability  of  a  warehouseman,  and  not 
of  a  carrier;  that  is,  he  is  now  liable  only  for  faalt  of  some 
kind. 

So  the  carrier  must  keep  the  goods  for  the  owner,  if  he  has 
good  reason  to  believe  that  the  consignee  is  dishonest,  and  will 
defraud  the  owner  of  his  property.  As  to  the  time  when  goods 
should  be  delivered,  it  must  be  within  the  proper  hours  for  busi- 
ness, when  they  can  be  suitably  stored ;  or  if  the  goods  are  deliv- 
ered to  the  sender  himself,  or  at  hia  house,  then  at  some  suit- 
able and  convenient  hour. 

There  must  be  no  unnecessary  delay,  and  the  goods  must  be 
delivered  as  soon  after  a  detention  as  may  be  with  due  diligence. 

As  to  the  way  and  the  place  at  which  the  goods  should  be 
delivered,  much  must  depend  upon  the  nature  of  the  goods, 


.00^^  IC 


OBLIGATION  OP  THE  COMMON  CABBIEK.  257 

&ad  much  also  upon  the  usage  in  regard  to  them,  if  such  usage 
eziata. 

The  goods  should  be  so  left,  and  with  such  notice,  as  to  secure 
the  early,  convenient,  and  safe  reception  of  them  by  the  person  . 
entitled  to  have  them.  Something  also  most  depend,  on  this 
point,  on  the  mode  of  conveyance.  A  man  may  carry  a  parcel 
into  the  house  and  deliver  it  to  the  owner  or  his  servant;  a 
wagon  or  cart  can  go  to  the  gate,  or  into  the  yard,  and  there 
deliver  what  it  carries.  A  vessel  can  go  to  one  wharf  or  another, 
and  is  bound  to  go  to  that  which  is  reasonably  convenient  to  the 
consignee,  or  to  one  that  was  agreed  upon ;  but  a  vessel  is  not 
always  botind  to  comply  with  requirements  of  the  consignee  as 
to  the  very  wharf  the  goods  should  be  left  at,  but  may  leave  the 
goods  at  any  safe,  convenient,  and  accessible  wharf  at  which 
such  goods  are  usually  left. 

Where  the  goods  are  not  delivered  to  the  owner  personally, 
or  to  bis  agent,  immediate  notice  should  be  given  to  the  owner. 
The  carrier  is  generally  obliged  to  give  notice  of  the  delivery, 
of  goods,  and  if  the  owner  has  in  any  way  designated  how  the 
goods  may  be  delivered  to  himself,  he  is  bound  to  obey  this 
direction.  The  notice  must  be  prompt  and  distinct.  And  if 
the  goods  are  delivered  at  an  unsuitable  or  unauthorized  place, 
no  notice  will  make  this  a  good  delivery. 

Railroads  terminate  at  their  station,  and  although  goods 
might  be  sent  by  wagons  to  the  house  or  store  of  consignees, 
this  is  not  usually  done,  as  it  is  considered  that  the  railroad 
carrier  has  finished  bis  transit  at  his  own  terminus.  Usually, 
the  consignee  of  goods  sent  by  railroad  has  notice  from  the  con- 
signor when  to  expe<!t  them;  and  this  is  so  common,  that  it  is 
seldom  necessary,  in  fact,  for  the  ^ents  of  the  railroad  to  give 
notice  to  the  consignee.  But  this  should  be  given  where  it  is 
necessary ;  and  should  be  given  as  promptly,  directly,  and  spe- 
cifically as  may  be  necessary  for  the  purpose  of  the  notice. 

A  railroad  company  may  be  compared  to  owners  of  ships  in 
this  respect,  that  neither  can  take  the  cars  or  the  ships  farther 
than  the  station  or  the  wharf,  and  therefore  may  deliver  the 
goods  there.  But  a  carrier  by  water  is  bound  to  give  notice  that 
the  goods  are  on  the  wharf,  and  is  not  exonerated  as  carrier 
iintil  he  gives  such  notice ;  whereas,  a  railroad  company  is  not 
bound  to  give  notice. 
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It  may  happen  that  some  third  party  may  claim  th«  goods 
under  a  title  adverse  to  that  of  the  couBignor  or  conaignee.  If 
the  carrier  refuse  to  deliver  them  to  this  third  party,  and  it 
turns  oat  that  the  claimant  had  a  legal  right  to  demand  them, 
the  carrier  would  be  liable  in  damages  to  him.  But  the  carrier 
may  and'  should  demand  full  and  clear  evidence  of  claimant's 
title;  and  if  the  evidence  be  not  satisfactory,  he  may  demand 
security  and  indemnity.  If  the  evidence  or  the  indemnity  be 
withheld,  he  certainly  should  not  be  held  answerable  for  any- 
thing beyond  that  amount  which  the  goods  themselves  would 
satisfy,  for  he  is  in  no  fault  If  he  delivers  the  goods  to  such 
claimant,  proof  that  the  claimant  had  good  title  is  an  adequate 
defense  against  any  suit  by  the  consignor  or  consignee  for  non- 
delivery. 

Section  IV. 

THE  LIEN  OF  THE  COHHOK  CABRIBB. 

The  legal  meaning  of  this  word,  as  we  have  said  before,  when 
we  have  had  occasion  to  use  the  word  in  preceding  chapters,  is 
the  right  of  holdii^  or  detaining  property  until  some  charge 
against  it,  or  some  claim  upon  the  owner  on  account  of  it,  is 
satisfied. 

The  common  curler  has  the  right  against  all  the  goods  be 
carries,  for  his  compensation.  While  he  holds  them  for  this 
purpose,  he  is  not  liable  for  loss  or  injnty  to  them  as  a  common 
carrier;  that  is,  not  unless  the  injury  happen  from  his  own 
fault. 

He  may  not  only  hold  the  goods  for  his  compensation,  but 
may  recover  this  out  of  them,  by  any  of  the  usual  means  in 
which  a  lien  upon  personal  chattels  is  made  productive.  That 
is,  he  holds  them  just  as  if  they  were  pledged  to  him  by  the 
owner  as  a  security  for  the  debt.  Therefore,  if  the  debt  be  not 
paid  in  a  reasonable  time  after  it  is  due  and  demanded,  the  car- 
rier may  have  a  decree  of  a  court  of  equity  for  their  sale ;  or 
may  sell  them  himself  at  auction,  retaining  his  pay  from  the 
proceeds,  and  paying  over  the  remainder.  But  to  make  this 
course  justifiable  and  safe,  the  carrier  must  wait  a  reasonable 
time,  and  give  full  notice  of  his  intention,  so  that  the  owner 
may  have  a  convenient  opportunity  to  redeem  the  goods ;   and 


^d  by  Google 


LIABILITY  OF  THE  COMMON  CAEBIBB.  259 

there  most  be  proper  advertisement  of  the  sale,  and  every  usual 
precaution  taken  to  insure  a  favorable  sale;  and  the  carrier 
must  not  himself  buy  the  goods,  and  must  aet  in  all  respects 
with  entire  honesty. 

Section  V. 

THE  UABILITY  OF  THE  COMMON  CAERIER.' 

This  is  perfectly  well  established  as  a  rule  of  law,  althongh  it 
is  very  exceptional  and  peculiar.  It  ia  sometimes  said  to  arise 
from  the  public  carrier  being  a  tind  of  public  officer.  But  thf 
true  reason  is  the  confidence  which  is  necessarily  reposed  in 
him,  the  power  he  has  over  the  goods  intrusted  to  him,  the  ease 
with  which  he  may  defraud  the  owner  of  them,  and  yet  make  It 
appear  that  he  was  not  in  fault,  and  the  difficulty  which  th  ■ 
owner  might  have  in  making  out  proof  of  hia  default.  Thin 
reason  it  is  important  to  remember,  because  it  helps  us  to  con- 
strue and  apply  the  rules  of  law  on  this  subject.  Thus,  the 
rule  is  that  the  common  carrier  is  liable  for  any  Ic«8  or  injury 
to  goods  under  his  charge,  unless  it  be  caused  by  the  act  of  God, 
or  by  the  public  enemy.  The  rule  is  intended  to  hold  the  com- 
mon carrier  responsible  wherever  it  was  possible  that  be  caused 
the  loss,  either  by  negligence  or  design. 

Hence,  the  act  of  God  means  some  act, in  which  neither  the 
carrier  himself,  nor  any  other  man,  had  any  direct  and  immedi- 
ate agency. .  If,  for  example,  a  house  in  which  the  goods  are 
at  night  is  stmck  by  lightning,  or  blown  over  by  a  tempest,  or 
washed  away  by  inundation,  the  carrier  is  not  liable.  This  is  an 
act  of  God,  although  man's  agency  interferes  in  causing  the 
loss;  for  without  that  agency,  the  goods  would  not  have  been 
there.  But  no  man  could  have  directly  caused  the  loss.  On 
the  other  hand,  if  the  building  was  set  on  fire  by  an  incendiary 
at  midnight,  and  the  rapid  spread  of  the  fiames  made  it  ab- 
solutely impossible  to  rescue  the  goods,  this  might  be  an  inevi- 
table accident  if  the  carrier  were  wholly  innocent,  but  it  would 
also  be  possible  that  the  incendiary  was  in  eoUnsioa  with  the 
carrier  for  the  purpose  of  concealing  his  theft ;  and  therefore 
the  carrier  would  be  liable  for  such  a  loss,  however  innocent, 

As  a  general  rule,  the  common  carrier  is  always  liable  for 
loss  by  fire,  onless  it  is  caused  by  lightning,  an  accidental  fire 
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not  being  considered  an  act  of  Ood,  or  a  peril  of  the  sea ;  and 
this  rule  has  been  applied  to  steamboats  and  other  vessels.  But 
the  statutes  of  the  United  States  now  provide  that  no  owner 
.  of  a  vessel  shall  be  liable  for  any  lose  by  fire,  unless  the  fire  is 
caused  by  the  design  or  neglect  of  such  owner.  So,  it  may  be 
true  that  after  the  lightning,  the  tempest,  or  inundation,  the 
carrier  was  negligent,  and  so  lost  the  goods  which  might  have 
been  saved  by  proper  efforts,  or  that  he  took  the  opportunity  to 
steal  them.  If  this  could  be  shown,  the  carrier  would,  of  conrse, 
be  liable ;  but  the  law  will  not  suppose  this  without  proof,  if  the 
first  and  main  cause  were  such  that  the  carrier  could  not  have 
been  guilty  in  respect  to  it.  So,  a  common  carrier  would  be 
liable  for  a  loss  caused  by  a  robbery,  however  sudden,  unex- 
pected, and  irresistible,  or  by  a  theft,  however  wise  and  full  his 
precautions,  and  however  subtle  and  ingenious  the  theft,  al- 
though cither  of  these  might  seem  to  be  unavoidable  by  any 
means  of  safety  vhich  it  would  be  at  all  reasonable  to  require. 

The  liability  of  vessel  owners  as  common  carriers  has  been 
considerably  limited  by  statute.  Thus  it  is  provided  by  a  statute 
of  the  United  States,  that  if  the  owner  exercise  due  diligence  to 
make  the  vessel  seaworthy  and  properly  manned,  equipped  and 
supplied,  neither  the  vessel  nor  her  owners,  agent  or  charterers 
shall  be  held  responsible  for  damage  or  loss  resulting  from  faults 
or  errors  of  navigatiqn,  or  in  the  management  of  tbe  vessel,  or 
for  losses  arising  from  dangers  of  the  sea,  or  other  navigable 
waters,  acts  of  God  or  public  enemies,  or  from  saving  or  attempt- 
ing to  save  life  or  property  at  sea,  or  from  any  deviation  to 
render  such  service. 

And  the  liability  of  the  owner  of  any  vessel  for  any  embezzle- 
ment, loss  or  injury  to  any  goods  shipped  on  board,  occasioned 
without  the  privity  or  knowledge  of  such  owner,  is  further  lim- 
ited by  statute  to  the  amount  or  value  of  the  interest  of  such 
owner  in  the  vessel  and  the  freight  then  pending. 

The  general  principles  of  agency  extend  to  common  carriers, 
and  make  them  liable  for  the  acts  of  their  agents,  done  while  in 
the  discharge  of  the  agency  or  employment.  So,  the  knowledge 
of  hie  agent  is  the  knowledge  of  the  carrier,  if  the  agent  be 
authorized  expressly,  or  by  the  nature  of  his  employment,  to 
receive  this  notice  or  knowledge.  But  an  agent  for  a  common 
carrier  may  act  for  himself, — as  a  stage-eoaehman  in  cfirrying 
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parcels,  for  which  he  is  paid  personally  and  does  not  account 
with  his  employer, — and  then  the  employer,  as  we  have  said,  is 
not  liable,  unless  the  owner  of  the  goods  believed  the  stage- 
coachman  carried  the  goods  for  his  employer,  and  was  justified 
by  the  facts  and  apparent  circumstances  in  so  believing. 

A  carrier  may  be  liable  beyond  his  own  route.  It  is  very 
common  for  carriers,  who  share  between  them  the  parts  of  a 
long  route,  to  unite  in  the  business  and  the  profits,  and  then  all 
are  liable  for  a  loss  on  any  part  of  the  route. 

If  they  are  not  so  united  in  fact,  but  say  they  are  so,  or  say 
what  indicates  that  they  are  so,  they  justify  a  sender  in  sup- 
posing they  are  united,  and  then  they  are  equally  liable. 

If  a  carrier  takes  goods  to  carry  only  as  far  as  he  goes,  and 
then  engages  to  send  them  forward  by  another  carrier,  he  is 
liable  as  carrier  to  the  end  of  his  own  route;  he  is  liable  also  if 
he  neglects  to  send  the  goods  on ;  but  he  is  not  liable  for  what 
may  happen  to  them  afterwards.  Such  has  been  the  general 
rule  in  this  country  as  applied  to  shipments  of  goods  on  con- 
necting lines  of  railroads;  and  the  same  rule  has  been  applied 
to  a  passenger's  baggage  where  the  passage  was  over  several 
connecting  roads.  It  is  now,  however,  provided  in  the  Inter- 
state Commerce  Act  that  when  property  is  delivered  to  a  car- 
rier for  transportation  to  a  point  in  another  State,  that  carrier 
shall  be  responsible  to  the  holder  of  the  bill  of  lading,  and  that 
no  contract,  receipt,  etc.,  dial]  eSempt  it  from  such  liability. 


THE  CARRIER  OF  PASSGNOaRS. 

The  carriers  of  passengers  are  under  a  more  limited  liability 
than  the  carriers  of  goods.  This  is  now  well  settled.  The  rea- 
son is,  that  they  have  not  the  same  control  over  passengers  as 
over  goods;  cannot  fasten  them  down,  and  use  other  means 
of  securing  them.-  Bnt  while  the  liability  of  the  carrier  of  pas- 
sengers is  thus  mitigated,  it  is  still  stringent  and  extreme.  No 
proof  of  care  win  excuse  the  carrier  if  he  loses  goods  committed  to 
him.  But  only  proof  of  the  utmost  care  will  excnse  him  for  injury 
done  to  passengers;  for  the  carrier  of  passengers  is  liable  for 
injury  to  them,  unless  he  can  show  that  he  took  all  possible  care. 


;,  V^nO 


3031c 


262  THE  CAERIAOE  OF  GOODS  AND  PASSENOEES. 

— giving  alwa>'8  a  reasonable  construction  to  this  phrase.  And 
in  the  case  of  railroad  compamea  there  is  authority  for  using 
the  words  in  almost  their  literal  meaning ;  that  is,  for  holding 
them  liable  for  all  injuiy  to  passengers  which  could  have  been 
possibly  avoided. 

Section  VII. 

NOTICE  BT  THE  CABBIEB,  BESTRICTtNG  HK  LUBILITT.  ' 

The  common  carrier  has  a  right  to  make  a  special  agreement 
with  the  senders  of  goods,  which  shall  materially  modify,  or 
even  wholly  prevent,  his  liability  for  accidental  loss  or  injury 
to  the  goods. 

The  question  is.  What  constitutes  such  a  bargain  f  A  mere 
notice  that  the  carrier  is  not  responsible,  or  his  refusal  to  be 
responsible,  although  brought  home  to  the  knowledge  of  the 
other  party,  does  not  necessarily  constitute  an  agreement.  The 
reason  is  this.  The  sender  has  a  right  to  insist  upon  sending 
his  goods,  and  the  passenger  has  a  right  to  insist  upon  going 
himself  with  customary  baggage,  leaving  the  carrier  to  his  legal 
responsibility;  and  the  carrier  is  bound  to  take  them  on  these 
terras.  If,  therefore,  the  sender  or  the  passenger,  after  receiv- 
ing such  notice,  only  sends  or  goes  in  silence,  and  without  ex- 
pressing any  assent,  especially  if  the  notice  be  given  at  such 
time,  or  under  such  circumstances,  as  would  make  it  inconvenient 
for  the  sender  not  to  send,  or  for  the  passei^er  not  to  go,  then 
the  law  will  not  presume  from  his  sending  or  going  an  assent 
to  the  carrier 's  terms. 

Such  assent  may  be  expressed  by  words,  or  made  manifest 
by  acts ;  and  it  is  in  each  case  a  question  of  evidence  for  the 
jury  whether  there  was  such  an  agreement. 

But  a  notice  by  the  carrier,  which  only  limits  and  defines 
.  his  liability  to  a  reasonable  extent,  without  taking  it  away,  as 
one  which  states  what  kind  of  goods  he  will  carry,  and  what 
he  will  not;  or, to  what  amount  only  he  will  he. liable  for  passen- 
gers' baggage,  without  special  notice;  or  what  information  he 
will  require,  if  certain  articles,  as  jewels  or  gold,  are  carried; 
or  what  increased  rates  must  be  paid  for  such  things, — any 
notice  of  this  kind,  if  in  itself  reasonable  and  just,  will  bind 
the  party  receiving  it. 
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No  party  will  be  affected  by  any  notice, — neither  the  carrier, 
nor  a  sender  of  goods,  nor  a  passenger, — unkss  a  knowledge 
of  it  can  be  brought  home  to  him.  In  a  case  in  Pennsylvania, 
where  the  notice  was  in  the  English  langtu^e,  and  the  passenger 
was  a  Oerman,  who  did  not  understand  English,  it  was  held 
that  the  carrier  must  prove  that  the  passenger  had  actual 
knowledge  of  the  limitation  in  the  notice.  But  in  a  recent  case 
in  Massachusetts  it  was  held,  under  a  aimilar  state  of  facts,  that 
the  passenger  was  bound  to  ascertain  the  meaning  of  the  notice 
given  him. 

Such  knowledge  may  be  brought  home  to  him  iiy  indirect 
evidence;  as  by  showing  that  it  was  stated  on  a  receipt  given 
to  him,  or  on  a  ticket  sold  him,  or  in  a  newspaper  which  he  read, 
or  even  that  it  was  a  matter  of  usage,  and  generally  known. 
This  question  is  one  of  fact,  which  the  jury  will  determine  upon 
all  the  evidence,  under  the  direction  of  the  court.  And  i£  the 
notice  is  ambiguous,  they  will  be  directed  to  give  it  tiie  mean- 
ing which  is  against  the  carrier,  because  it  was  his  bnsineBS  to 
make  it  plain  and  certain. 

The  bills  of  lading  and  receipts  given  by  most  railroad  and 
express  companies  declare  on  their  face  that  tbey  are  givoi 
subject  to  the  rules  and  conditions  printed  upon  the  back  there- 
of. Such  a  paper  given  by  the  company  and  accepted  by  the 
shipper  constitutes  a  contract  between  them. 

Any  fraud  towards  the  carrier,  as  a  fraudulent  disregard  of 
a  notice,  or  an  efFort  to  cast  on  him  a  responsibility  he  is  not 
obliged  to  assume,  or  to  make  bis  liability  seem  to  be  greater 
than  it  really  is,  will  extinguish  the  liability  of  the  carrier  so 
far  as  it  is  affected  by  such  a  fraud. 

If  a  carrier  gives  notice  which  he  is  authorized  to  give,  the 
party  receiving  it  is  bound  by  it,  and  the  carrier  ia  under  no 
obligation  to  make  a  special  inquiry  or  investigation  to  see  that, 
the  notice  is  complied  with,  but  may  assume  that  this  is  done. 

It  should,  however,  be  remarked  that  such  notice  affects  the 
liability  of  the  common  carrier  only  so  far  as  that  liability  ia 
peculiar  to  him  as  such — ^that  is,  his  liability  for  a  loss  which 
occurs  without  his  agency  or  fault ;  for  he  is  just  as  liable  as 
he  would  be  without  any  notice,  for  a  loss  or  injury  caused  by 
his  own  negligence  or  default,  or  that  of  his  servants. 
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Perhaps  a  common  carrier  might  make  a  valid  bai^ain  whieh 
would  protect  him  against  everything  but  hia  own  wilful  or 
fraudulent  misconduct.  But  no  bargain  could  be  made  to  pro- 
tect him  against  this. 

In  Elngland  common  carriers  are  allowed  to  exempt  them- 
selves  from  the  consequences  of  the  negligence  or  miaccmdact 
of  their  servants  and  agents,  and  such  is  also  the  law  in  New 
Tork.  Elsewhere  in  this  country  notices  claiming  such  exemption 
are  universally  held  to  be  contrary  to  public  policy  and  void. 

!And  the  statutes  of  the  United  States  relating  to  vessels  ex- 
pressly prohibit  the  insertion  in  any  bill  of  ladir^,  of  any  clause 
relieving  the  vessel  or  owners  from  liability  "for  loss  or  damage 
arising  from  negligence,  fault,  or  failure  in  proper  loading, 
stowage,  custody,  care  or  proper  delivery  of  any  and  all  lawful 
merchandise  or  property  committed  to  its  or  their  chai^." 

Section  VIII. 
the  cahnier's  liabmity  for  goods  cabbied  by  passbnobrs. 

A  CABBiEB  of  goods  knowB  what  goods,  or  rather  what  parcels 
and  packages,  he  receives  and  is  responsible  for.  A  carrier  of 
passengers  is  responsible  for  the  goods  they  carry  with  them 
as  baggage;  what  that  is,  the  carrier  does  not  always  know; 
and  he  is  responsible  only  to  the  extent  of  what  might  be  fairly 
and  naturally  carried  as  baggage.  This  must  always  be  a  ques- 
tion of  fact,  to  be  settled  as  such  by  the  jury,  upon  all  the  evi- 
dence, and  under  the'  direction  of  the  court.  But  there  can  be 
no  precise  and  definite  standard.  A  traveler  on  a  long  jouru^ 
needs  more  money  and  more  baggage  than  on  a  short  one;  one 
going  to  some  places  and  for  some  purposes  needs  more  than 
one  going  to  other  places  or  for  other  purposes. 

Thus  in  New  York  it  was  decided  that  baggage  does  not 
properly  include  money  in  a  trunk,  or  any  articles  usually 
carried  about  the  person.  And  in  another  New  Tork  case,  it 
was  held  that,  where  the  bt^^age  of  a  passenger  consists  of  an 
ordinary  traveling  trunk,  in  which  there  is  a  large  sum  of 
money,  such  money  is  not  considered  as  included  under  the 
term  baggage,  so  as  to  render  the  carrier  responsible  for  it. 
But  generally  a  passenger  may  carry  as  baggage,  money,  not  ' 
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exoeeding  an  amount  brdmarily  carried  ior  traveling-expenses. 
So  in  Massachiuetts  it  was  held  that  common  carriers  are 
responaible  for  money  bona  fide  included  in  the  baggage  of  a 
passei^er,  for  traveling  expenses  and  personal  iise,  to  an  amount 
not  exceeding  Tvhat  a  prudent  person  would  deem  proper  and 
necessary  for  the  purpose. 

In  Pennsylvania,  carriers  have  been  held  responsible  for 
ladies'  trunks  containing  apparel  and  jewels.  And  in  Illiaoia, 
a  common  carrier  of  passengers  has  been  held  liable  for  the 
loss  of  a  pocket-pistol  and  a  pair  of  dueling-pistols,  contained 
in  the  carpet-bag  of  a  passenger,  which  was  stolen  out  of  the 
posBesaion  of  the  carrier.  But  in  Tennessee,  it  has  been  held 
that  ''a  silver  watch,  worth  about  thirty-five  dollars,  also  medi- 
cines, handcuffs,  locks,  &c.,  worth  about  twenty  dollars,"  wera 
not  included  in  the  term  ba^age,  and  that  the  carrier  was  not 
responsible  for  their  loss.  In  Ohio,  it  has  been  held  that  a  gold 
watch,  of  the  value  of  ninety-five  dollars,  was  a  part  of  the 
traveler's  baggage,  and  his  trunk  a  proper  place  to  cany  it  in. 
In  another  New  York  case,  it  has  been  held  that  the  owners  of 
steamboats  were  liable  as  common  carriers  for  the  baggage  of 
passengers;  but,  to  subject  them  to  damages  for  loss  thereof, 
it  must  be  strictly  baggage ;  that  is,  such  articles  of  necessity 
and  personal  convenience  as  are  usually  carried  by  travelers. 
And  it  was  accordingly  held,  in  that  case,  that  the  carrier  was 
not  liable  for  the  loss  of  a  trunk  containing  valuable  merchan- 
dise and  nothing  else,  although  it  did  not  appear  that  the  plain- 
tiff had  any  other  trunk  with  him.  But  in  a  case  in  Pennt^lva- 
nia,  where  the  plaintiff  was  a  carpenter  moving  to  the  State  of 
Ohio,  and  his  trunk  contained  carpenters'  tools  to  the  value  of 
fifty-five  dollars,  which  the  jury  found  to  be  the  reasonable 
tools  of  a  carpenter,  it  was  held  that  he  was  entitled  to  recover 
for  them  as  baggage. 

There  is  some  diversity,  and  perhaps  some  unsertainly,  in 
the  application  of  the  rule ;  but  the  rule  itself  is  well  settled, 
.  and  a  reasonable  construction  and  application  of  it  must  always 
be  made ;  and,  for  this  purpose,  the  passenger  himself,  and  all 
the  circumstances  of  the  case,  must  be  considered. 

The  purpose  of  the  rule  is  to  prevent  the  carrier  from  be- 
coming -liable  by  the  &aud  of  the  passenger,  or  by  conduct 
which  would  have  the  effect  of  fraud;    for  this  would  be  the 
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ease  if  a  passenger  should  carry  mercbandise  by  way  of  baggage, 
and  thus  make  the  carrier  of  passengers  a  carrier  of  goods  with- 
out knowing  it  and  without  being  paid  for  it. 

Generally,  a  common  carrier  of  passengers,  by  stage,  packet, 
steamer,  or  cars,  carries  the  moderate  and  reasonable  baggage 
of  a  passenger,  without  being  paid  specifically  for  it.  But  the 
law  considers  a  payment  for  this  so  far  included  in  the  payment 
of  the  fare,  as  to  form  a  sufficient  ground  for  the  carrier's 
liability  to  the  extent  above  stated. 

The  carrier  is  only  liable  for  the  goods  or  baggage  deliTered 
to  him' and  placed  under  his  care.  .Hence,  if  a  sender  of  goods 
send  his  own  servant  with  them,  and  intrust  them  to  him  and 
hot  to  the  carrier,  the  carrier  is  not  responsible.  So,  if  a  paa- 
sei^r  keeps  his  baggage,  or  any  part  of  it,  on  his  person,  or  in 
his  own  hands,  or  within  his  own  sight  and  immediate  control, 
instead  of  delivering  it  to  the  carrier  or  his  servants,  the  carrier 
is  not  liable,  as  carrier,  for  any  loss  or  injury  which  may  happen 
to  it;  that  is,  not  without  actual  default  in  the  matter.  Thtis,. 
in  an  action  brought  in  New  York  ta  charge  a  railroad  company, 
as  common  carriers,  for  the  loss  of  an  overcoat  belonging  to  a 
passenger,  it  appeared  that  the  coat  was  not  delivered  to  the 
defendants,  but  that  the  passenger  having  placed  it  on  the  seat  of 
the  car  in  Which  he  sat,  forgot  to  take  it  with  him  when  he 
left,  and  it  was  afterwards  stolen ;  and  it  was  held  that  the 
defendants  were  not'  liable.  But  if  the  ba^age  of  a  passenger 
is  delivered  to  a  common  carrier,  or  his  servant,  he  is  liable  for 
it  in  the  same  way,  and  to  the  same  extent,  as  be  is  for  goods 
which  he  carries. 

In  this  country  the  rules  of  evidence  permit  the  traveler  to 
maintain  his  action  against  the  carrier  by  proving,  by  his  own 
testimony,  the  contents  of  a  lost  trunk  or  valise,  and  their  value. 
And  the  testimony  of  the  wife  of  the  owner  is  similarly  admissi- 
ble. But  the  carrier's  liability  is  always  limited  to  such  things — 
in  quantity,  quality,  kind,  and  value — aa  might  reasonably  be 
supposed  to  be  carried  in  such  a  trunk  or  valise.  The  rule,  with 
this  limitation,  seems  reasonable  and  safe,  and  is  quite  generally 
adopted.  In  Massachusetts  it  was  distinctly  denied  by  the  Su- 
preme Court,  but  was  afterwards  established  by  statute. 

A  sleeping-car  company  is  not  liable  as  a  common  carrier,  or 
as  an  inn-holder,  but  only  for  negligence.    It  is  its  du^  to  use 
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reaaonable  care  to  guard  the  passengers  from  theft,  and  if 
throagh  want  of  such  eare  the  personal  effects  of  a  passenger, 
such  as  he  might  reasonabl}'  cany  with  him,  are  stolen,  the 
company  ia  liable. 

The  common  carrier  of  goods  or  of  passengers  is  liable  to 
third  parties  for  an;  injury  done  to  them  by  the  n^ligenee  or 
default  of  the  carrier,  or  of  bis  servants.  And  it  would  seem 
that  he  is  liable  even  for  the  wilful  wrong-doing  of  his  servants 
if  it  was  committed  while  in  his  employ,  and  in  the  management 
of  the  conveyance  under  his  control,  although  the  wrong  was 
done  in  direct  opposition  to  his  express  commands.  So  he  is 
for  injury  to  property  by  the  wayside,  caused  by  his  fault.  But 
the  negligence  of  the  party  suffering  the  injury,  if  it  was  mate- 
rial and  contributed  to  the  injury,  is  a  good  defense  for  the 
carrier  unless  malice  on  the  carrier's  part  can  be  shown. 

Where  the  party  injured  is  in  fault,  the  common  carrier  has 
been  held  liable,  if  that  fanlt  was  made  possible  and  injurious 
throogh  the  fault  of  the  carrier.  If  passengers  are  carrieii 
gratuitously — that  is,  without  pay-^the  common  carrier  is  still 
liable  for  injury  caused  by  his  negligence. 

The  liability  of  railroads  for  injury  or  death  of  third  persons 
as  well  as  of  passengers  has  been  greatly  modified  by  statute. 
In  some  States  contributory .  negligence  on  the  part  of  the 
person  injnred  is  uo  longer  a  valid  defense. 

Whether  a  railroad  company  la  responsible  for  fire  set  to 
buildings  or  property  along  the  road,  without  negligence  on  its 
part,  has  been  much  considered  in  this  country.  In  some  of 
our  States  they  are  made  so  liable  b^  statute  provision.  And 
this  fact,  together  with  the  general  principles  of  liability  for 
injury  done,  would  seem  to  lead  to  the  conclusion  that  they  are 
not  liable,  unless  in  fault,  or  unless  made  so  by  statute. 
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CHAPTEE  XXn. 
HOTEL  XISPEES,   IVHKEEPXEa,   ABI>  BOAESIRO-HOUBE  EEXPBES. 

Hotel  keepers  and  imikeepers  are,  in  law,  the  same.  An 
ioQ  has  been  judicially  defined  as  a  house  where  the  traveler  is 
provided  with  everything  which  be  has  occasion  for  while  on  bis 
way.  There  need  not  be  a  sign  to  make  it  an  inn.  A  coffee- 
house or  eating-room  is  not  an  inn,  nor  is  a  boarding-house. 

An  innkeeper  has  a  lien  npon  all  the  goods  of  a  gueat,  for 
the  price  of  his  entertainment,  or  that  of  his  servants  and 
horses.  This  lien  eovera  the  goods  brot^ht  to  him  by  a  guest, 
though  they  belong  to  another  person.  Thus  he  has  a  lien  on 
a  stolen  horse  which  the  thief  brings  to  him.  But  he  has  no 
lien  on  the  clothes  or  goods  which  a  guest  actually  has  upon  his 
person. 

He  must  receive  every  guest  who  offers,  unless  his  house  is 
full,  or  there  is  good  reason  to  believe  that  the  guest  will  be 
disorderly.  A  gueat  has  a  right  to  reasonable  accommodationB, 
but  not  to  choose  his  apartment,  or  use  it  for  other  purposes 
than  those  for  which  it  was  designated.  Public  policy  imposes 
upon  an  innkeeper  a  severe  liability.  In  strict  law,  he  is  an 
insurer  of  the  property  committed  to  his  care,  against  every- 
thing but  the  act  of  God,  the  public  enemy,  or  the  fraud  or 
neglect  of  the  guest.  But  there  seems  to  be  of  late  some  dispo- 
sition in  the  courts  to  hold  him  thus  liable  only  where  there 
has  been  some  kind  or  measure  of  negligence  mi  his  part. 

A  boarder  at  a  boarding-house  cannot  hold  the  keeper  of  the 
house  to  this  liability,  nor  does  the  common  law  give  the  keeper 
a  lien  on  the  boarder's  goods,  but  such  a  lien  is  given  by  statute 
in  many  of  the  States.  It  is  sometimes  difBcult  to  say  whether 
a  person  in  the  house  is  a  guest  at  an  inn,  or  a  boarder.  From 
all  the  cases  we  infer  this  distinction:  A  boarder  is  one  who  . 
makes  a  bargain  for  a  certain  time.  A  guest  comes  and  goes 
when  he  likes,  paying  only  for  what  he  receives.  Though  he 
stays  a  Icoig  time  at  an  inn  or  hotel,  without  any  bargain  on 
time,  he  is  still  a  guest;  holding  the  keeper  of  the  inn  to  his 
liability,  and  having  his  goods  under  a  lien  to  the  keeper.  But 
if  he  makes  a  bargain  on  time,  be  becomes  a  boarder,  and  the 
liability  and  Hen  of  the  keeper  cease. 
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It  is  a  good  defense  by  an  innkeeper  against  a  guest's  claim 
for  a  loaa,  that  it  was  caused  by  a  servant  of  the  owner,  or  by  one 
who  came  with  him  as  his  companion,  or  by  the  owner's  own 
fault.  It  is  also  a  good  defense  if  the  owner  retained,  personally 
and  exclusively,  the  custody  tmd  care  of  the  goods;  but  it  is 
not  enough  to  make  this  defense  suffieient,  that  the  owner 
exercised  some  choice  as  to  where  his  goods  should  be  placed, 
nor  that  the  key  of  the  room  was  given  him.  But  an  innkeeper 
m&y  require  of  his  guest  to  place  his  goods  in  a  particular 
place,  under  lock  and  key ;  or  to  give  notice  to  guests  that  he 
will  not  be  responsible  for  money,  or  especially  valuable  goods, 
unless  placed  in  t^e  innkeeper's  safe.  If  such  precautions  are 
reasonable,  and  the  guest  neglects  them,  the  innkeeper  is  not 
liable.  Some  articles  of  this  kind  a  guest  needs  to  have  within 
bis  immediate  reach;  and  such  things  he  need  not  deposit  in 
the  safe,  and  the  innkeeper  would  be  liable  if  they  were  lost 
without  the  guest's  own  fault. 

The  innkeeper  is  liable  for  the  loss  of  the  goods  while  fairly 
in  his  custody,  though  not  specially  delivered  to  him;  as  if  lost 
while  the  innkeeper's  servant  was  carrying  them  to  the  inn,  or 
from  the  inn  to  the  cars,  or  in  a  hack  in  which  the  innkeeper 
undertook  to  carry  the  guest  "free"  from  a  station  to  his  inn. 

Some  cases  hold  that  the  innkeeper  is  liable  for  the  loss  of 
goods  placed  in^  an  inn  although  the  owner  does  not  himself 
lodge  or  eat  there.  But  other  cases,  and  we  think  with  better 
reason,  hold  that  the  innkeeper  is  liable  only  for  the  goods  when 
the  owner  comes  and  stays  with  them.  He  is  not  liable  per- 
manently for  goods  left  by  a  guest  who  has  gone  away.  He 
would,  however,  still  be  held  liable  for  them  for  a  reasonable 
time,  which,  in  one  case,  was  said  to  extend  over  "some  day«." 
For  a  guest  may  leave  for  a  reasonable  time — which  roust  not 
be  long — with  the  purpose  of  return;  and  while  he  is  absent 
his  goods  are  under  the  same  responsibility  of  the  innkeeper  as 
if  the  owner  were  in  the  house. 

If  a  horse  or  carriage  is  put  into  a  distant  barn,  or  a  horse 
into  a  pasture,  by  the  innkeeper,  without  the  knowledge  or  con- 
sent of  the  owner,  the  innkeeper  is  liable  for  their  loss. 

A  boarding-house  keeper  is  liable  for  loss  caused  by  the  negli- 
gence of  his  or  her  servants,  as  he  or  she  is  for  his  or  her  own ; 
but  not,  like  an  innkeeper,  for  a  loss  without  negligence. 
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CHAPTER  ZXm. 
moTATion. 


THE  STATUTES  OF  L.IUITATTONS. 


All  of  onr  States  b&ve  what  are  called  Statates  of  Limita- 
tioDB.  They  are  not  the  same  everTwhere;  but  they  provide 
different  periods  of  time  within  which  the  actions  specified  in 
the  statutes  must  be  brought.  These  perioda  vary  from  twenty 
years  to  one.  Generally,  they  are  longer  for  real  actions,  or  for 
actions  on  judgments  or  on  contracts  under  seal,  and  shorter 
for  simple  contracts  of  various  kinda.  An  abstract  of  these 
statutory  provisions  in  all  the  States  is  given  at  the  close  of  this 
chapter. 

In  most  of  the  States  there  is  a  statute  which  provides,  in 
substance,  that,  if  a  debt  or  promise  be  imee  barred  by  the 
Statute  of  Limitations,  no  acknowledgment  of  the  debt  or  new 
promise  shall  renew  the  debt,  and  take  away  the  effect  of  the 
statute,  unless  the  new  promise  is  in  Writing,  and  is  signed  by 
the  party  ^ho  makes  the  promise.  But  this  statute  ^presaly 
permits  a  part-payment  either  of  principal  or  interest  of  the 
old  debt  to  have  the  same  effect  aa  a  new  promise.  And  this 
statute  also  provides,  that  if  there  be  joint  contractors  or  debtors, 
and  a  plaintiff  is  barred  by  the  statute  against  botb,  but  the  bar 
of  the  statute  is  removed  as  to  one  by  a  new  promise  or  otherwise, 
the  plaintiff  may  have  judgment  against  this  one,  but  not  against 
the  other. 

Section  II. 

CONSTEUCTION  OF  THE  STATUTE. 

For  the  law  of  limitation  there  is  a  twofold  foundation ;  in 
the  first  place,  the  actual  probability  that  a  debt  which  has  not 
been  claimed  for  a  long  time  was  paid,  and  that  this  is  the 
reason  of  the  silence  of  the  creditor.  But,  besides  this  reason, 
there  is  the  inexpediency  and  injustice  of  permitting  a  stale 
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and  neglected  claim  or  debt,  even  if  it  has  not  been  paid,  to  be 
set  up  and  enforced  after  a  long  silence  and  acquiescence. 

Before  inquiring  into  the  rules  of  law  which  now  apply  to 
the  esse  of  an  acknowledgment  or  new  promise,  it  should  be 
remarked  that  a  prescription,  or  limitation,  of  common  law, 
much  more  ancient  than  the  statutes  above  quoted,  is  stil]  in 
force.  This  is  the  presumption  of  payment  after  twenty  years, 
which  ia  applicable  to  all  debts;  not  only  the  simple  contracts 
referred  to  in  the  Statutes  of  Limitation — ^that  ia,  contracts 
which  are  merely  oral,  or  which  if  written  have  no  seal — bnt  to 
specialties,  or  contracts  or  debts  under  seal  or  by  judgment  of 
court.  Of  these  it  will  not  be  necessary  to  speak  here,  except- 
ing to  remark,  that  in  a  few  of  our  States  the  Statute  of  Limit- 
ations excepts  from  the  general  provision  relating  to  nmple 
contracts  a  promissoiy  note  which  is  signed  in  the  presence 
of  an  attesting  witness,  and  is  put  in  suit  by  the  original  payee, 
or  his  executor  or  administrator;  such  a  note  in  those  States,  as 
in  Maine  and  Massachusetts,  may  be  sued  any  time  within  twenty 
years  after  it  is  due.  Bank-bills  and  other  evidences  of  debt 
issued  by  banks,  are  everywhere  excepted  from  the  operatitm  of 
tiie  statute. 

Section  III. 

THE  NBW  FBOHISS. 

What  is  the  ne|w  promise  which  sufBces  to  take  a  case  out 
of  the  statute  T  A  mere  acknowledgment,  which  does  not  con- 
tain, by  any  reasonable  implication  or  construction,  a  new 
promise,  is  not  suflicient,  and  Btill  less  so  if  it  expressly  excludes 
a  new  promise.  In  the  leading  American  case  upon  this  point, 
before  the  Supreme  Court  of  the  United  States,  it  was  proved, 
in  answer  to  the  plea  of  the  Statute  of  Limitations,  that  the 
defendant,  one  of  the  partners  of  a  firm  then  dissolved,  said  to 
the  plaintiff,  "I  know  we  are  owing  you;"  "I  am  getting  old, 
and  I  wish  to  have  the  business  settled:"  it  was  held  that 
these  expressions  were  insufficient  to  revive  the  debt.  So,  in 
New  Hampshire,  in  an  action  on  a  promissory  note,  the  defend- 
ant, on  being  asked  to  pay  the  note,  said  "he  guessed  the  note 
was  outlawed,  but  that  would  make  no  difference,  he  was  willing 
to  pay  his  honest  debts,  always."    As  he  did  not  state  in  direct 
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terms  that  he  was  willing  to  pay  the  note,  this  was  held  not 
sufficient  to  revive  the  debt.  A  new  promise  is  not  now  implied 
by  the  law  itself,  from  a  mere  acknowledgment. 

The  new  promise  need  not  define  the  amount  of  the  debt. 
That  can  be  done  by  other  evidence,  if  only  the  existence  of 
the  debt  and  the  purpose  of  paying  it  are  acknowledged.  Still, 
the  new  promise  mnst  be  of  the  specific  debt,  or  must  distinctly 
include  it;  for  if  wholly  general  and  undefined,  it  is  not  enough. 
A  testator  who  provides  for  the  payment  of  his  debts,  gen- 
erally, does  not  thereby  make  a  new  promise  as  to  any  one  of 
them. 

If  the  new  promise  is  conditional,  the  party  relying  upon  it 
must  be  prepared  to  show  that  the  condition  has  been  fulfilled. 
Thus,  if  the  new  promise  be  to  pay  "when  I  am  able,"  the  prom- 
isee must  prove  not  only  the  promise,  but  that  the  promisor  is 
able  to  pay  the  debt. 

As  the  acknowledgment  should  be  voluntary,  it  follows  that 
one  made  under  process  of  law,  as  by  a  bankrupt,  or  by  answers 
to  interrogatories  which  could  not  be  avoided,  Aotdd  never 
have  the  effect  of  a  new  promise. 

Section  IV. 

PART-PAYMENT. 

A  PABT-PATUBNT  of  a  debt  is  such  a  recognition  of  it  as 
implies  a  new  promise,  even  if  it  was  made  in  goods  or  chattels, 
if  they  were  offered  as  payment,  and  agreed  to  be  received  as 
payment,  or  by  negotiable  promissory  note  or  bill.  Thus,  in  a 
case  where  one  was  sued  for  money  due  for  a  quantity  of  hay, 
and  pleaded  that  it  was  barred  by  limitation,  which  was  a  good 
defense,  the  plaintiff  proved  in  reply  that  defendant  had  given 
him  within  the  limitation  a  gallon  of  gin  as  part-payment  for 
his  debt;  and  it  was  held  that  this  took  the  case  out  of  the 
Statute  of  Limitations,  and  the  plaintiff  recovered.  But  a  pay-  ■ 
ment  has  this  effect  only  when  the  payment  is  made  as  of  a  part 
of  a  debt.  If  it  is  made  in  settlement  of  the  whole,  of  course 
it  is  no  promise  of  more.  And  a  bare  payment,  without  words 
or  acts  to  indicate  its  character,  would  not  be  construed  as 
carrying  with  it  an  acknowledgment  that  more  was  due  and 
would  be  paid. 
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If  a  debtor  owes  several  debts,  and  pays  a  BTun  of  money, 
lie  has  the  right  of  appropriating  that  money  to  one  debt  or 
another  as  he  pleases.  If  he  pays  it  without  indicating  his  own 
appropriation,  the  general  rule  is,  that  the  creditor  who  reoelTes 
the  money  may  appropriate  it  as  he  will.  There  is,  however, 
this  exception.  If  there  be  two  or  more  debts,  some  of  which 
are  barred  by  the  statnte,  and  others  are  not  barred  by  it,  the 
creditor  cannot  appropriate  the  payment  to  a  debt  that  is  barred, 
for  the  purpose  of  taking  it  out  of  the  statute  by  such  part- 
pt^ment. 

Section  T. 

the  statutory  bzceptions. 

As  persons  may  have  a  right  of  action  without  being  able  to 
begin  the  action  within  the  period  required  by  the  statutes, 
because  they  are  disabled  by  infancy,  or  by  absence  from  the 
State,  or  by  unsoundness  of  mind,  or  imprisonment,  or  in  some 
States  by  being  a  married  woman,  it  is  generally  provided  in 
the  statutes  that  the  limitations  there  prescribed  do  not  apply 
to  persons  so  disabled.  The  more  common  of  these  disabilities, 
and  the  most  universal  in  our  State  laws,  are  infancy  and 
absence  from  the  State.  But  these  disabilities  must  exist  when 
the  cause  of  action  arises  to  prevent  the  statutes  of  limitation 
from  applying.  And  after  the  disabilities  are  removed,  the 
persons  who  have  been  disabled  may  bring  their  action  within 
certain  periods  of  time.  These  periods  are  stated  in  the  ab- 
stract of  the  Statutes  of  Limitation  at  the  close  of  this  chapter. 

The  effect  of  these  is,  that  the  disability  must  exist  when 
the  debt  accrued ;  and  then,  so  long  as  the  disability  continues 
to  exist,  the  statute  does  not  take  effect.  But  it  is  a  genera! 
rule,  that,  if  the  limitation  begins  to  run,  it  goes  on  without 
any  interruption  or  suspension  from  any  subsequent  disability. 
Thus,  if  a  creditor  be  of  sound  mind,  or  a  debtor  be  at  home 
when  the  debt  accrues,  and  one  month  afterwards  the  creditor 
becomes  insane,  or  the  debtor  leaves  the  country,  nevertheleas 
the  six  years  go  on,  and  after  the  end  of  that  time  no  action 
can  be  commenced  for  the  debt.  Or  if  the  disability  exists' 
when  the  debt  accrues,  and  some  months  afterwards  ceases, 
so  that  the  limitation  bc^ns  to  run  when  it  ceases,  and  after- 
18 

LY:,l..|l,>^lOO^^lC 


274  LIMrTATIONS. 

wards  the  disability  comes  again,  it  does  not  intermpt  the  limit- 
ation. 

If,  when  a  debt  la  due,  the  debtor  is  out  of  the  State,  the 
limitation  does  not  begin  to  run.  If  afterwards  be  returns  to 
the  State,  it  then  begins  to  run,  and,  having  begun,  it  contioues 
to  run,  in  many  of  the  States,  although  he  goes  out  of  the  State 
again,  and  returns  no  more.  In  other  States  the  statutes  pro- 
vides that  the  time  of  the  debtor's  absence  from  the  State  is  not 
included  in  the  period  of  limitation. 

In  this  country,  a  ratiopal  construction  has  been  given  to  the 
disability  of  being  out  of  the  State,  and  its  removal ;  and  it  is 
not  nndergtood  to  be  terminated  merely  by  a  return  of  the 
debtor  for  a  few  days,  if  during  those  days  he  was  not  within 
reach.  If,  however,  the  creditor  knew  that  he  had  returned,  or 
might  have  known  it  by  the  exercise  of  reasonable  care  and 
diligence,  soon  enough  to  have  profited  by  it,  this  removal  of 
the  disability  brings  the  statute  into  operation,  elthoi^  the 
return  was  for  a  short  time  only. 

Section  VI. 

WHEN  THE  PERIOD  OF  LIMITATION  BEGINS. 

It  is  sometimes  a  qoestion  from  what  point  of  time  the  limit- 
.  ation  must  be  counted.  And  the  general  rule  is,  that  it  begins 
when  the  action  might  have  been  commenced.  If  a  credit  is 
given,  this  period  does  not  begin  until  the  credit  has  expired. 
If  a  note  on  time  be  given,  the  limitation  does  not  begin  until 
the  time  has  expired,  including  the  additional  three  days'  grace ; 
if  a  bill  of  exchange  be  given,  payable  at  sight,  then  the  limi- 
tation b^;iuB  after  presentment  and  demand ;  hut  if  a  note  be 
payable  on  demand,  or  money  is  payable  on  demand,  then  the 
limitation  begins  at  once,  because  there  may  be  an  action  at  once. 
If  there  can  be  no  action  until  a  previous  demand,  the  limit- 
ation b^ins  as  soon  as  the  demand  is  made.  If  money  be  pay- 
able on  the  happening  of  any  event,  then  the  limitation  begins 
after  that  event  has  happened.  If  several  successive  credits  are 
given,  as  if  a  note  is  given  which  is  to  be  renewed ;  or  if  a  credit 
is  given,  and  then  a  note  is  to  be  given ;  or  if  the  credit  is  longer 
or  shorter,  at  the  purchaser's  option,  as  if  it  be  agreed  that  a 
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note  shall  be  given  at  two  or  four  months, — then  the  limitation 
begins  when  the  whole  credit  or  the  longer  credit  has  expired. 


THE  STATUTE  DOBS  NOT  AFFECT  COLLATSBAL  SBCUHITT. 

It  is  important  to  remember  that  the  Statute  of  Limitations 
does  not  avoid  or  cancel  the  debt,  but  only  provides  that  "no 
action  shall  be  maintained  upon  it"  after  a  given  time.  There- 
fore, it  does  not  follow  that  no  right  can  be  sustained  hy  the 
debtor,  although  the  debt  cannot  be  sued.  Thus,  if  one  who 
holds  a  common  note  of  hand  on  which  there  is  a  mortgage  or 
pledge  of  real  or  of  personal  property,  without  valid  excuse 
neglects  to  sue  the  note  until  after  the  limitation,  he  can  never 
bring  an  action  upon  that  note ;  but  the  pledge  or  mortgage  is 
as  valid  and  effectual  as  it  was  before;  and,  as  far  as  it  goes, 
his  debt  is  secure;  and  for  the  purpose  of  realizing  this  secu- 
rity, by  foreclosing  a  mortgage,  for  example,  he  may  have  what- 
ever process  is  necessary,  although  he  cannot  sue  the  note  itself. 
And  the  debtor  cannot  redeem  the  property  pledged  or  mortgaged 
except  by  payment  of  the  debt.  This,  however,  has  been  changed 
by  Statute  in  some  States. 

AB8TBACT  OF  THE  STATUTES  OF  LIHITATIOKS. 

ALABAMA. 

Judgments  of  courts  of  recori],  tvientj/  yean.  Actions  to  recover  real 
property,  contracts  or  writings  under  seal,  actions  against  sherifFa,  coro- 
ners, constables,  and  other  pnblic  officers,  for  malfeasance  in  office,  ten 
yeari.  Trespass  to  the  person  or  real  or  personal  property,  detention  or 
conversion  of  personal  property,  all  promisee  and  writing  not  nndor  seal, 
actions  for  recovery  of  loan  or  on  an  account  stated,  actions  for  the  usa 
and  occupation  of  land,  actions  against  eureties  of  public  officers,  and 
sureties  of  executors,  ftdministrators,  and  guardians,  and  judgments  of 
justices  of  the  peace,  and  actions  on  simple  contract  or  specialty  not  ape- 
'■ifically  enamersted,  six  yeart.  Certain  sctions  on  equities  of  redemption 
in  lands  sold  by  decree  of  court,  five  years.  Actions  against  surety  to  writ 
of  error,  appeal  bond,  etc.,  except  on  those  given  in  eourta  of  the  8tat«. 
four  yean.  Actions  on  open  or  unliquidated  account,  to  be  computed  from 
date  of  Isat  item,  or  time  when  account  was  due,  ami  certain  actions 
fonnded  on  mortgages  of  personal  property,  three  years.     Actions  1^  pw- 
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aonal  represeDt&tive  for  daath  of  teatator  or  inUstate,  aetiona  tor  damages 
for  peraonal  injury  or  death  of  a  minor  under  statute,  two  years.  Mall- 
FiouB  prosecutions,  criminal  conversation,  seduction,  breach  of  promise, 
and  libel  and  slander,  actioDS  for  statutory  penalties,  and  all  other  actions 
for  injury  to  peison  or  rights  not  arising  from  contract,  one  j/ear.  Persons 
>imder  disability  have  three  years  after  the  TsmoTal  of  the  same  in  which 
to  sue  or  defend,  but  action  must  be  brought  within  twenty  yean.  Period 
of  defendant's  absence  from  the  State  is  not  included.  Part  paymeDt  or 
unconditional  promise  in  vvriting  only  will  Tovive  cause  of  action. 
ALASKA. 

Actions  for  the  lecovery  of  real  property,  on  a  sealed  iostmment,  or  on 
a  judgment,  ten  years;  on  eontraet,  or  upon  a  statutory  liability,  except  for 
a  penal^  or  forfeiture,  for  waste  or  trespass  upon  real  property,  for  taking, 
detaining  or  injuring  personal  property,  ate  yeari;  against  a  manhal,  coro- 
ner, or  constable  officially,  except  for  an  escape,  for  statutory  penalty  or 
forfeiture,  three  yeare;  for  libel,  slander,  assault,  battery,  seduction,  false 
imprisonment,  injury  to  person,  Iido  years;  for  escape,  one  year.  Cause 
of  action  upon  open,  mutual  and  current  account  is  deemed  to  have  accrued 
at  the  date  of  the  last  item.  Time  during  which  a  defendant  is  absent 
from  the  Territory  is  not  a  part  of  the  time  limited.  Persons  under  a  dis- 
ability must  commence  suit  within  two  years  after  the  removal  of  the  same. 
Aeknowledgment  in  writing  or  payment  of  principal  or  interest  by  the 
party  to  be  charged  takes  the  ease  out  of  the  statute. 
ABIZONA. 

Actions  to  recover  real  estate  in  possession  of  one  cultivating  or  using 
same,  ten  years;  cultivating  or  using  under  recorded  deed,  and  paying  tazM, 
five  years;  under  title  or  color  of  title,  three  years.  Action  on  contract  in 
writing  siecut^d  within  State,  «tic  years.  Domestic  judgments,  five  years. 
On  bonds  to  convey  real  estate,  partnership  acpounts  and  accounts  be- 
tween merchant  and  merchant,  judgments  rendered  without  the  State,  or 
upon  an  instrument  in  writing  executed  outside  the  State,  actions  upon 
the  bond  of  an  administrator,  etc.,  actions  for  the  specific  performance  of 
contracts  for  the  conveyance  of  real  estate,  and  all  other  actions  ivhere  no 
provision  made,  four  years.  Actions  on  contracts  not  in  writing  and  on 
stated  or  open  accounts,  three  years.  Trespass,  trover,-  conversion,  injury  to 
property,  detention  of  personal  property,  actions  under  employers'  liability 
act,  (uo  years.  Actions  for  injury  to  the  person,  malicious  prosecution, 
false  imprisonment,  libel,  slander,  seduction,  breach  of  promise,  injury  to 
person  resulting  in  death,  one  year.  Umitation  is  suapeniled  during  ab- 
sence from  the  State.  Nev  acknowledgment  or  promise  must  be  in  writing. 
Persons  under  a  disability  have  the  same  time  after  the  removal  thereof. 
ABEANBA8. 

Actions  to  recover  real  property,  seven  years.  But  persons  under  legal 
disabilities  may  bring  their  action  within  three  years  after  the  removal  of 
such  disability.  Judgments,  ten  years.  Actions  on  bonds  of  executors  and 
administrators,  eight  years;  on  official  bonds  of  sherilfB,  coroners,  and 
coniilebles,  four  years.     Promissory  notes  and  other  instruments  in  writing. 
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inchidiDg  thow  under  seal,  five  yeart.  ContnetB  not  in  writing,  trenpaas 
on  landa,  libels  and  actions  for  taking  or  iBJnriug  goods  and  ebattels,  three 
yeart.  Actions  against  Bheriffs  and  coroneTs  except  for  eecape,  two  yeart. 
Actiona  for  criminal  conversation,  assault  and  battery,  false  imprisoDnent, 
Blander,  actions  against  sheriffs  for  escape,  one  year;  all  other  causes  (rf 
action,  five  ytari.  Suits  on  mortgagee  must  be  brought  before  the  debt  se- 
cured thereby  is  barred.  In  all  eases  except  actions  to  recover  real  prop- 
erty, the  limitation  in  regard  to  peraons  under  disabUitiea  begins  to  run 
from  the  removal  of  tbe  same.  In  actions  on  an  account  current,  the 
cause  of  action  accrues  foom  the  last  item  proved  in  tbe  account.  Any 
new  piwnise  must  be  in  writing,  and  signed  by  the  party  to  be  charged. 
Actions  which  surrive  may  be  brought  by  and  against  eieeutors  and  ad- 
ministrators within  on«  year  from  the  death  of  tbe  party,  or  tbe  panting 
letters  testamentary  or  of  adminiatration.  Any  action  failing  for  any 
cause  not  affeeting  the  right  of  action  may  be  recommended  within  one  year 
after  such  failure. 

CALIPOBNIA, 

Actions  to  recover  real  property  or  meme  profits  of  same,  fiive  yeart. 
Judgments  of  courts  of  record,  ;l«e  year*.  On  contracts,  obligations,  sa 
liabilities  founded  on  an  Instnunot  in  writing,  on  book  account,  aceonnt 
stated,  or  balance  doe  on  mutual  open  and  current  account,  four  yeart. 
Actions  on  statute  liabilities,  other  than  penaltiM  and  forfeitures,  trefpaaa 
on  real  estate,  trover,  detinue,  and  replevie,  actions  in  case  of  fraud,  the 
time  beginning  to  run  from  diaeorery  of  the  same,  tAre«  yeart.  Contracts 
not  in  writing,  or  on  abstract  or  guarantee  of  the  title  to  real  estate,  and 
actions  against  sheriffs,  coroners  end  constables,  for  acts  done  in  official 
capacity,  except  for  escapes,  Cico  yeart.  Actions  for  statute  penalties  or 
forfeitures  or  for  an  undertaking  in  a  criminal  action,  libel,  slander,  as- 
sault, battery,  false  imprisonment,  seduction,  actiona  against  sheriffs  and 
CDBstables  for  esc^MS,  action  against  a  municipal  corporation  for  damages 
eaused  by  a  mob  or  riot,  actions  for  personal  injury  due  to  t'le  wrongful  act 
or  negligence  of  another,  and  actions  against  banks  for  payment  of  a 
forged  or  raised  check,  one  year.  Action  for  property  seiEed  by  tax  col- 
lector, or  to  recover  stock  sold  for  illegal  asaesament,  tix  montha.  All 
other  actions  must  be  commenced  within  /our  years.  There  is  no  limitation 
to  actions  against  a  bank  or  trust  company  for  the  recovery  of  deposits. 
In  actions  on  mutual,  open,  and  cuirent  accounts,  tbe  cause  of  action  is 
deemed  to  have  accrued  from  the  last  item  proved  on  either  side.  The  time 
of  limitation  is  not  to  run  against  persons  out  of  the  State.  The  limitation 
in  case  of  persons  under  disabilities  at  tbe  time  of  accrual  of  right  begins 
to  run  from  the  removal  of  the  same.  New  premiae  to  revive  action  must 
be  in  writing. 

COLOBADO. 

Actions  for  recovery  of  real  property,  twenty  yeart.  In  case  of  actual 
possession  under  connected  chain  of  title,  tetien  yeart.  Peraons  under  dis- 
ability are  allowed  tu>o  years  after  removal  of  disability.  Persons  in  pos- 
sesion under  color  of  title  for  »even  year*  and  payment  of  taxes,  or  in. 
case  of  unoccupied  land  after  teven  cOJUeeutive  years'  payment  of  taxes,  are 
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deemed  owners  to  extent  of  paper  title.  Aetions  on  coDtraeta,  express  or 
implied,  judgments  of  courts  not  of  record,  reot,  waste  and  trespaas  on 
laud,  taking,  detaining,  or  injuring  personal  property  and  aaaumpait,  «is 
yean.  Actiooa  concerning  water  rights,  fow  yean.  Actions  for  injoij 
or  death  of  employee,  (too  yean.  Assault  and  battery,  false  imprisomuent, 
slandeir,  libel,  actions  agHinet  sheriffB  or  coroners,  except  for  escapes,  one 
year.  Escapes,  «x  month*.  AH  other  personal  actions,  (Jiree  years.  lim- 
itationa  in  case  of  persons  under  disabilities  begin  to  run  from  date  of  T6- 
moval  of  same.  When  the  cauFc  of  action  accrued  out  of  the  State  on  a 
contract,  judgment,  or  sealed  instrument,  action  mnst  be  tfrougfat  within 
tix  years  of  the  time  it  accrued.  If  cause  of  action  accrued  ont  of  the  State 
more  than  tix  yean  Xxlon,  and  was  there  put  in  judgment  more  than 
three  months  before  action  brought  here,  statute  may  be  pleaded  in  bar 
if  defendant  is  a  bona  fide  resident,  an<l  maj  be  pleaded  upon  any  judg- 
ment or  decree  rendered  in  any  court  out  of  the  State  against  a  bona  fde 
resident  of  the  State  upon  any  debt,  contract,  or  liability  barred  In  this 
State  by  Statute  of  Limitations.  Cause  of  action  accruing  in  another 
State  an<)  barred  there,  barred  here  also,  except  in  favor  of  citiaen  of  thia 
State  who  held  it  when  it  accrued. 

CONNECTICUT. 
Actions  to  fecover  real  property,  fifteen  yean.  But  person  under  legal 
disabilities  may  bring  such  action  within  five  yean  after  removal  of  the  dis- 
ability. Suits  on  contracts  under  seal  and  promissory  notes  not  negotiable, 
seventeen  yean;  and  persons  under  disabilities,  within  /our  yean  after  re- 
moval of  the  same.  Actions  on  all  simple  contracts,  book  debts,  debt  on  . 
iiimple  contract,  contracts  in  writing  not  under  seal,  except  notes  not  ne- 
gotiable, fix  yeari.  Persons  under  disabilities,  three  yean  after  removal  of 
the  same.  In  cases  of  settlement  of  partnership,  or  joint  occupancy  of 
real  or  personal  estate  or  joint  accounts,  courts  will  take  into  consideration 
all  the  joint  transactions  since  the  time  of  the  last  eettlement,  though  more 
than  >ix  yean  have  elapsei<  since  said  settlement  Except  the  cases  men- 
tioned above,  an  action  founded  on  any  express  contract  or  agreement  not 
reduced  to  writing,  actions  of  trespass,  or  slander,  mnst  be  brought  within 
ikree  yean.  Actions  for  damages  for  loss  of  life  from  negligence,  one  year 
from  the  date  of  the  negligence  complained  of.  Actions  for  damage  to 
person  or  property  caused  by  negligence  of  municipality,  railway,  or  street 
Tailway  company  may  be  brought  within  one  year;  provided  that  no  such 
action  may  be  brought  against  a  tramway  or  railroad  company  unless  proper 
notice  of  the  injury  is  given  within  four  months  of  date  of  injury.  Any  ac- 
tion properly  begun,  and  failing  for  a  cause  not  affecting  the  right  of 
action,  may  be  recommended  within  one  year  after  such  failure,  except  ac- 
tions against  executors  and  administrators,  which  may  be  begun  again 
within  six  months.  When  cause  of  action  is  fraudulently  concealed,  the 
limitation  shall  begin  to  run  from  discovery  of  the  right  of  action  by  the 
person  entitled. 
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DELAWARE. 

Beal  actions,  actions  on  sealed  instTumenta  and  jndgmenta,  twenly  yean; 
bat  persons  under  disabilities  roa?  bring  a  real  action  within  fen  yean  from 
removal  ot  the  same.  On  offlcial  bonds  of  sherifCs,  executors,  and  admiuis- 
IratoTS,  and  actions  on  promissory  notes,  bills,  and  acknowledgments  in 
writing,  *VE  ytan.  On  guardian's  bonds,  (hree  yean  from  dctennination 
of  guardianship.  TreeposB,  replerin,  detinue,  debt  other  than  specialty, 
aceoant,  aasampsit,  and  case,  tftree  years.  Personal  injury,  one  year. 
Time  of  defendant's  absence  from  the  State  is  not  included.  In  mutual 
and  ronniDg  aceonnts,  the  limitation  does  not  begin  to  run  while  the  ae- 
count  is  open.  Persons  under  disabilities  may  begin  personal  actions  within 
three  yeart  after  removal  of  disability. 

DISTHICT  OF  COLUMBIA. 

Beal  actions,  fifteen  yeart.  Aetians  on  eieeutora'  or  a dminiat raters ' 
bonds,  five  yt^ra.  On  other  bonds,  covenants  or  other  scaled  instruments, 
twelve  yeara.  On  simple  contract,  express  or  implied,  injury  to  real  or 
personal  property,  recovery  of  personal  property  or  ilamages  for  detention, 
three  yean.  Statutory  penalty  on  forfeiture,  libel,  slander,  assault,  bat- 
tery, mayhem,  wonnding,  mslicious  prosecution,  false  arrest  or  iuiprison- 
ment,  one  year.  Actions  not  specially  prescribed,  thrte  years.  Persons 
under  disability  some  times  after  removal,  but  in  real  actions,  and  actions 
in  speeialticfl,  five  year*.  Time  of  aiisence  from  District  not  included. 
FLORIDA. 

Real  action^  against  person  claiming  under  color  of  title  or  adverse  pos- 
session, seven  yean.  Domestic  judgments,  and  writings  nnder  seal,  tiDenty 
yean.  Foreign  judgments,  inien  yean.  Writings  not  under  seal,  five 
yean.  Statute  liabilities  other  than  penalties  and  forfeitures,  trespass  on 
real  property,  taking,  detuning  or  injuring  personal  property,  replevin,  and 
contracts  not  in  writing,  including  open  accounts  for  goods,  wares,  and 
merchandise,  action  for  relief  on  ground  of  frsnd,  tftree  years.  Statute 
penalties  and  forfeitures,  libel,  slander,  assault,  battery,  false  imprison- 
ment, two  yean.  Action  for  causes  other  than  those  above-mentioned,  fovr 
years.  In  actions  to  recover  a  balance  due  on  mntiiai,  open,  and  current 
accounts,  the  cause  of  action  is  deemed  to  have  accrued  from  the  date  of 
the  last  item  proved  on  either  aiile.  New  promise  must  be  in  writing. 
GEORGIA. 

Actions  to  recover  reel  property,  tu>enty  years;  but  if  defendant  claim 
nnder  written  evidence  of  title,  seven  years;  foreign  judgments,  five  years; 
domestic  judgment,  seven  years.  Sealed  instruments,  and  actions  to  en- 
foEce  rights  accruing  under  statutes,  acts  of  incorporation  or  by  operation 
of  law,  twenty  years.  Suit  against  executors,  etc.,  except  on  their  bonds, 
ten  .vearg.  Contracts  in  writing,  including  bills  and  notes,  six  years.  Open 
accounts  and  contracts  not  in  writing,  trespass  on  realty,  or  personalty, 
four  years.  Injuries  to  person,  tico  years.  Libel  and  slander,  one  year. 
Limitations  in  case  of  persons  under  disnbilities  begin  to  run  from  the  re- 
moval of  the  same.  Any  new  promise  must  be  in  writing.  The  time  of 
limitation  is  not  to  run  in  favor  of  persons  out  of  the  State. 
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HAWAII. 
JndgmentH  of  courts  of  record,  twenty  yeara.  Beal  actioiiB,  fen  year*. 
FersoDB  under  tirenty,  insane  ot  imprisoned,  and  those  claiming  under  tliem, 
Hve  yeart  from  removal  of  disability.  Actions  for  debt  founded  on  con- 
tract, except  judgments  of  courts  of  record,  judgments  of  courts  not  of 
record,  actions  for  arrearages  of  rent,  trespass  on  land,  taking  or  detaining 
goods  or  ciiattels,  replevin,  actions  on  the  case  for  criminal  conTersation, 
libel  or  other  injury  to  rights  except  as  otherwise  provided,  »ix  yeart.  As- 
sault and  battery,  false  imprisonment,  slander  of  chnracter  or  title,  special 
damages  for  words  spoken,  and  actions  against  aherifCs  or  other  officen, 
two  yeara.  Actions  for  injury  to  person  or  property,  one  year.  Actians 
for  debt  on  contract  or  liability  arising  in  any  foreign  country,  except 
judgment,  /our  yearg  after  cauae  of  action  accrued.  Cause  of  action  ariaog 
in  foMign  country  and  bftrred  there  is  barred  here,  except  In  favor  ot 
domiciled  resident  who  has  held  cause  of  action  from  the  time  it  accnwd. 
As  to  persona  ander  disability,  limitation  b^ins  from  removal  of  same. 
Time  of  defendant's  absence  from  the  .Territory  is  not  included. 

IDAHO. 
Judgments  and  actions  for  mevne  proflts  of  real  estate,  ^  years.  Suits 
for  possession  of  realty  and  contracts,  in  writing,  ■five  yeart;  those  not  in 
writing,  four  yeart.  Statute  fiabiUties  other  than  penalties  and  forfeitnree, 
trespasa  on  real  estate,  taking,  detaining,  or  injuring  goods  and  chattels, 
and  actions  for  relief  on  the  ground  of  frand  or  mistake,  three  yeart. 
Actions  against  offlcera  for  aelsing,  detaining,  or  injuring  property,  actions 
for  penalty  or  forfeiture,  on  a  statute  or  undertaking  in  a  criminal  ease, 
to  recover  damages  for  death,  for  libel,  slander,  assault  and  battery,  false 
imprisonment,  seduction,  or  escape,  tieo  yeart.  A  cause  ot  action  barred 
In  the  State  or  Territory  where  it  arose  is  barred  here. 

ILLINOIS. 

Actions  to  recover  real  property,  and  judgments  of  a  domestic  court  of 
record,  tuMty  yeart;  but  teven  year's  residence  with  canneet«d  reetn^  Utie, 
or  seven  year't  actual  possession  under  claim  and  color  of  title  and  payment 
of  all  taxes  legaUy  assessed,  or  in  the  case  of  unoccupied  land,  seven  ymr* 
payment  of  taxes  made  in  good  faith  under  claim  and  color  of  title,  consti- 
tutes ownership  to  the  extent  of  the  paper  title.  Bonds,  promissory  notes,' 
bills,  written  leases,  written  eontracta,  and  other  indebtedness 'in  writing, 
judgments  of  a  domestic  eotirt  not  of  record,  and  soits  for  foredoaure  of 
mortgages,  ten  yeart.  Unwritten  contracts,  judgments  of  a  foreign  court 
of  record,  awards  of  arbitration,  damages  to  real  or  personal  property,  de- 
tinue, and  trover,  and  aD  civil  actions  not  otherwise  provided  for,  Jfve  yearr. 
Injuries  to  person,  false  imprisonment,  malicious  prosecution,  statutory 
penalties,  abduction,  and  seduction,  two  yeart.  Blander  and  libel,  one  year. 
Actions  against  the  representatives  of  deceased  persons,  one  year  from  Is- 
suing letters  testamentary  or  of  administration.  Persons  under  disabilities 
may  bring  real  or  personal  actions  within  tico  yeart  from  the  removal  of 
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tlte  aame-  If  any  person,  liable  to  an  action,  conceals  the  same,  the  atatute 
begins  to  run  from  date  at  the  diseoTery.  Auj  action  defeated  for  anjr 
cause  not  affecting  the  right  of  action  maj  be  beguD  again  within  one  year 
from  such  defeat.  New  promiae  muat  be  in  writing.  The  time  of  debtor's 
absence  from  the  State  is  not  included  in  the  period  of  Umitatdon. 

INDIANA. 
Beal  actioDB,  judgments  of  a  eonrt  of  record  and  eontiaets  in  writing, 
other  than  those  for  the  payment  of  monej,  twenty  yeart.  Promissory  notes, 
bills  of  ezebange,  and  other  irritten  contracts  for  the  payment  of  money, 
tm  iltart.  Aeeonnts  and  contracts  not  in  writing,  use,  rents,  and  profits 
of  real  estate,  injurieB  to  property,  trover,  replevin,  actions  for  irelief 
against  fraud,  and  for  money  collected  by  a  public  ofScei,  *ix  j/Mrt.  In- 
juries to  person  or  character,  statutory  penalties,  and  indentores  of  appren- 
ticeship, tiro  yeart.  Actions  for  the  recovery  of  real  property  aold  on 
eiecntion,  brought  by  the  debtor  or  any  person  claiming  under  him,  by 
title  aeqaired  after  judgment,  ten  j/ear»  frtAn  sale;  for  real  property  eold 
by  executors,  etc.,  on  a  jadgment,  by  a  party  to  the  judgment,  or  persons 
claiming  under  him,  subsequent  to  the  judgment,  five  years  after  confirma- 
tioD  of  sale.  Actions  not  specially  limited  by  statute,  fifteen  yean.  Time 
of  debtor's  absence  from  the  State  not  included.  In  mutual,  open,  and 
current  accounts,  the  cause  of  action  is  deemed  to  have  accrued  from  date 
of  last  item  proved.  Persona  under  disabilities  at  the  time  of  accrual  of 
right  may  bring  their  action  within  two  years  after  removal.  An  action 
failing  for  a  cause  not  affecting  the  right  other  than  plaintiff's  negligeoce, 
may  be  recommended  within  five  year*.     New  promise  must  be  in  writing. 

IOWA. 

Judgments  of  courts  of  record,  twenty  yeart.  Beal  actions,  judgments 
other  than  of  courts  of  record  and  written  contracts,  ten  yeart.  Contracts 
not  in  writing,  and  injurieB  to  property,  fraud,  and  all  other  actions  not 
otherwise  provided  for,  five  yeart.  Actions  agalDst  sheriffs  and  public 
oncers,  three  yean;  injuries  to  person  or  reputation,  and  statute  penal- 
ties, tvo  yeara.  In  open  accounts,  the  cause  of  action  accrues  from  the 
date  of  the  last  item  proved.  In  all  eases  where  by  the  death  of  a  party 
an  action  against  his  estate  is  delayed  b^ond  the  limitation,  such 
limitation  shall  be  extended  aiz  monfAs  from  snch  death.  In  the  case  of 
larceny  by  an  administrator,  executor,  or  guardian,  statute  does  not  begin 
to  run  until  the  settlement  of  the  estate  or  the  attainment  of  majorit;  by 
the  ward,  as  the  case  may  be.  Persons  under  disabilities  may  begin  action 
within  one  year  from  the  removal  of  the  same.  New  promise  or  acknowl- 
edgment must  be  in  writing.  Period  of  debtor's  non-residence  in  the  State 
not  included,  but  actions  barred  where  debtor  has  previously  refdded,  are 
barred  here. 

KANSAS. 

Actions  for  recovery  of  land  sold  on  execution,  or  by  administrators, 
eto.,  by  order  of  the  court,  five  yeare  from  the  recording  of  the  deed;    of 
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land  Mid  for  t&iea,  tVM  yeart;  other  real  actions,  flfteen  yean;  persona 
under  diaabUities  have  two  yean  after  removal.  CantcactB  and  agreeiaenta 
in  writing,  and  actione  on  bonds  of  exocutore,  etc.,  five  yean.  CoQtracta 
not  in  writing,  and  atatntory  liabilities  other  than  penaltiss  or  forfeitures, 
three  year*.  Trespass  on  real  propertj,  actions  for  taking,  JetHining,  or 
injuring  parBonal  property,  relief  from  frand,  and  Injuries  to  rights  arising 
on  contract  and  not  herein  enamerated,  two  yean-  Libel,  slander,  assault 
and  batterj,  malicions  prosecution,  false  imprisomnent,  penalties,  Bind  for- 
feitnree,  one  year.  Time  of  debtor's  absence  from  the  State  not  included, 
and  causes  of  action  arinng  in  another  State,  and  barred  there,  are  barred 
here  also.  Persons  npder  disabilities  maj  bef^n  personal  action  within  one 
year  after  removal  thereof.  After  failure  of  an  action  for  anj  cause  not 
affecting  the  right  of  action,  new  action  may  be  begun  within  one  year.  Ac- 
knowledgment of  a  debt  barred  must  be  in  writing. 

KENTUCKY. 

Beal  Actions,  fifteen  yean;  but  teven  years'  occnpntion  under  connected 
record  title  is  a  bar.  Persons  under  disabilities  at  the  time  of  the  accmal 
of  such  right  maj  bring  an  action  within  three  year*  after  the  removal 
of  the  same,  provided  the  whole  time  ia  not  extended  beyond  tHrty  year*. 
Actions  on  judgments,  bonds,  and  written  contracts,  fifteen  yean.  Actions 
against  auretiea,  leven  yean.  Contracts  not  in  writing,  alatute  liabilities, 
penalties  and  forfeitures,  trespass  on  real  and  personal  property,  trover, 
detinue,  replevin,  bills,  notes,  checks,  and  accoants  between  merchant  sod 
merchant,  relief  from  fraud,  and  any  action  for  injury  to  plaintiff's  rights 
not  arising  on  contract  and  not  specially  enumerated,  five  yean.  Merchants' 
accounts  for  goods  sold,  or  chargeil  in  store  account,  two  yean  from  first 
day  of  January  after  delivery.  Injuries  to  person,  criminal  conversation, 
breach  of  promise,  seiluction,  malicioua  prosecution,  conspiracy,  libel  and 
Blander,  one  year.  Actions  not  otherwise  provided  for,  (en  yeim.  In  case 
of  persona  under  disabilities,  limitation  begins  to  run  from  the  removal  of 
the  same.  Absence  from  the  State  suspends  the  running  of  the  statute  in 
one's  favor. 

LOUISIANA. 

Prescription  against  immovables  ten  yean  under  title,  and  in  good  faith; 
thirty  yean  without  reference  to  title  or  good  faith.  Against  movables, 
three  year)  in  good  faith  and  under  title.  Actions  on  judgments  for  mooey 
and  stated  accounts,  and  all  personal  actions  not  specially  provided  for, 
(en  yean.  Bills  and  notes,  five  yeart,  Arrearagea  of  rent,  money  lent, 
accouDts  of  merchants,  annuilieH,  alimony,  salaries  of  clerks,  phyaicians', 
apotheeariea',  sorgeona',  sheriffs'  and  attorneys'  accounts,  three  yeare. 
Actions  for  injuries  to  persooa,  property  or  reputation,  actinna  by  workmen, 
etc.,  for  wages,  and  by  innkeepers  for  lodging  and  board,  freight  of  vessels 
and  wages  of  crew,  one  year.  Prescription  does  not  run  against  minors  and 
persons  under  interdiction  unless  specified  by  law. 
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MAINE. 
Judgments  of  cotnta  of  record,  Iwenly  years.  BehI  actions,  tinenly  yeat»; 
persons  under  disabilities,  twenty  years  from  reraoTsl  of  same,  provided  the 
whole  time  is  not  extended  bejond  forty  year:  Witnessed  proinisaorjt 
notes  and  bank  bills,  twenty  years.  Debt  on  contract,  and  liabilities  not 
under  seal,  judKtncnt  not  of  record,  arrears  of  Tent,  assumpsit,  and  all 
actions  on  the  eaae,  waste,  trespass,  replevin,  trover,  and  detinae,  fix 
year».  Action  against  savings  bank  or  trust  companies  for  money  paid 
dn  forged  OT<ler,  three  years.  Assault  aiid  batterj',  false  imprisonment,  libel 
and  slander,  two  years;  escape,  siAre  facia*  against  ball  and  trustees,  one 
year;  all  otber  persooal  actions  twenty  years.  On  mutual  and  current 
BcconntH,  action  accrues  from  the  last  item  proved.  Limitation  in  case  of 
persons  under  disabilities  begins  to  run  from  removal  of  the  same.  After 
failure  of  action  for  any  cause  not  affectiug  the  right,  a  new  action  maf 
be  begun  within  gix  monitu.  An  acknowledgment  must  be  express  and  in 
writing  to  revive  a  debt.  Time  of  debtor's  abwuce  fr«n  tbe  State  is  not 
included  in  period  of  limitation. 

MARYLAND. 
Twenty  years  gives  title  to  land.  Actions  on  judgment,  recognizances, 
specialties,  bonds  of  executors  and  administrators,  twelve  years.  Bonds  of 
sheriffs,  etc.,  five  years.  Actions  of  account,  assompslt,  or  on  the  case, 
debt  on  siniplK  i-oiitraut,  for  rent  in  arrear,  detinue,  replevin,  trespass  or 
for  injuries  to  real  or  personal  property,  illegal  arrest  or  false  imprison- 
ment, three  years.  Slander,  libel,  assault  and  batterj,  and  negligence 
causing  deatb,  oae  year.  In  case  of  persons  auder  disabilities,  limitation 
begins  to  run  from  the  removal  of  tbe  same.  The  time  of  limitation  does 
not  mn  in  favor  of  persons  absent  from  the  State. 

MASSACUUSETTS. 

Seal  actions,  twenty  yean.  Witnessed  promissory  notes  by  origiinal 
payee,  and  bills  and  notes  of  a  bank,  twenty  years.  Contracts  not  nnder 
seal,  actions  for  arrears  of  rent,  except  upon  leases  under  seal,  replevin, 
and  all  otber  actions  for  taking,  detaining,  or  Injuring  goods  or  chattels,  . 
and  tort,  except  as  hereafter  specified,  aix  years.  Against  sheriffs  for  mis- 
conduct of  deputy,  foar  years.  Assault  and  battery,  false  imprisonment, 
snd  slander,  actions  against  executors,  etc.,  against  sheriffs,  etc.,  for  taking 
personal  property,  and  against  cities,  etii,  for  personsl  injuries,  two  years. 
Actions  for  libel  and  penalties  on  forfeitures  by  person  to  whom  penalty  is 
given,  one  year.  On  mutual  and  open  account  current,  cause  of  action  is 
deemed  to  have  accrued  at  the  time  of  the  last  item  proved.  Persons  under 
disabilities  may  bring  their  action  within  tbe  time  limited  after  the  re- 
moval of  such  diMhililie!).  Limitations  do  not  run  against  persons  out  of 
State.  Actions  against  an  executor  or  administrator  of  a  deceased  person 
within  one  year  from  his  giving  bond,  but  not  utitil  after  six  months.  After 
fsilare  of  an  action  for  any  cause  not  affecting  tbe  right  of  action,  a  new 
action  may  be  begun  within  one  year.    New  promise  must  he  in  writing.    All 
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other  BctioDB  not  otberwiM  limited,  including  thoK  on  jndgmeutB  of  eoarts 
of  record  in  tbe  Vnited  States,  tMi»nty  ytaf».  Foreign  judgments,  six 
years. 

MICHIGAN. 

Beal  nctioDB  vher«  defendant  elainiB  title  through  deed  made  upon  a&le 
bj  eiecntor,  sheriff,  ete.,  under  order  of  court,  fne  years;  where  he  elaima 
title  under  deed  made  on  tax  sale,  ten  yeart;  in  all  other  casee,  fifteen 
yean,  except  when  party  entitled  naa  abMnt  from  the  United  States,  and 
not  in  British  Provinces,  when  right  of  action  accrued,  and  in  that  ease, 
twenty  year*.  Judpnents  of  courts  of  record,  ten  years.  Actions  of  debt 
npon  contracts  not  under  seal,  judgments  of  conrts  not  of  record,  actions 
for  arreara  of  rent,  assumpsit,  or  case  founded  on  any  contract  or  liability, 
waste,  replevin,  and  trover,  and  all  other  sctiooa  for  taking,  detaining,  or 
injuring  goods  or  chattels,  and  ail  other  actions  on  the  case  except  slander 
and  libel,  *u;  }/ean.  Actions  against  sheriffs  for  misconduct  of  depotiee, 
and  actions  for  personal  injuries,  three  years.  Trespass  on  land,  assault 
and  battery,  false  imprisonment,  malpractice  and  slander,  two  yeare.  Libel, 
one  year.  Contracts  except  as  above,  ten  years.  In  actions  on  an  account 
current,  the  cause  of  action  is  deemed  to  have  accrued  from  the  date  of 
the  last  it«m  proved  in  the  account.  Limitations  in  the  case  of  persons 
under  disabilities  begin  to  ran  from  the  removal  of  the  same.  In  ease  of 
death,  actions  which  snrvive  may  be  brought  by  or  against  executors  and 
administrators  within  two  years  after  granting  totters  testamentary  3r  of 
admiristration.  Time  of  defendant's  absence  from  the  State  is  not  included 
in  limitation. 

MINNESOTA. 

Real  actions  and  foreclosures  of  mortgages,  fifteen  years,  but  no  title  by 
adverse  possession  of  land  registered  under  -Torrena  system.  On  judg- 
ments of  courts  of  record,  tan  yean.  Contracts,  etatntory  liability,  tres- 
pass on  real  estate,  actions  for  taking,  detaining,  or  injuring  personal 
property,  replevin,  injuries  to  the  person  or  rights  of  another  not  arising 
OD  obligation,  and  actions  for  relief  from  fraud,  dating  from  the  time  of 
the  discovery  of  the  same,  six  years.  Actions  aguinat  sheriffs,  etc.,  and 
statutory  penalty  or  forfeiture,  tliree  yean.  Libel,  slander,  assault,  bat- 
tery, and  false  imprisoDmeDt,  or  other  tort  resulttng  in  personal  injury, 
two  years.  Time  of  defendant's  absence  from  the  State  is  not  included. 
On  mutual  and  current  accounta,  the  cause  of  action  accrues  from  the  date 
of  the  last  item  proved  on  either  side,  and  suit  may  be  brought  within  tix 
years.  Persons  under  disabilities  other  than  infancy,  within  one  year  after 
removal  of  the  same,  provided  the  oHgnial  limitation  is  not  extended  more 
than  five  years,  and  infants  within  one  year  after  coming  of  age. 

MISSISSIPPI. 

Real  actions,  ten  years.  On  judgments  rendered  in  another  State  against 
a  citizen  of  this  State,  tltree  years,  other  judgments,  seven  .years.  Action* 
on  a  promissory  note,  bill  of  exchange,  or  other  contraci  in  writing,  waste 
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and  trespass  on  r«al  estate,  detinue,  trover,  or  other  actions  for  the  re- 
corery  ol  persona]  property,  or  domagea  for.  its  convemoD,  «ia  year».  Ac- 
tions on.  open  account  asd  verbal  eontracta,  tlvee  yeoTM.  AmboU,  battery, 
maiming,  false  imprisonment,  niHlicioue  arrest,  ^slander,  and  libel,  and  ac- 
tioDs  for  death  of  employee,  one  yecT.  In  case  of  jteraons  under  diaBbtUtlGs, 
limitations  begin  to  run  from  the  removal  of  the  same.  Actions  against 
executors  and  administratorB  within  /our  years  from  the  date  of  the  letters 
teatameDtarj  or  of  administration,  but  no  suit  shall  be  brought  within  «tx 
ntmfkt  of  the  issiuince  of  letters.  After  the  failure  of  any  action  for  a 
cause  not  affecting  the  right  of  action,  a  new  action  may  be  begun  within 
',Tte  year.  Any  uev  pTomise  or  acknowledgment  mxM  be  in  writing.  When 
the  right  to  recover  on  a  debt  Mcored  by  rnoctg^*  ie  baned,  the  remedy 
on  the  mortgage  is  also  barred.  The  time  of  limitation  does  not  mn  in 
favor  of  persons  absBDt  from  the  State. 

MISSOITBI. 

Beal  actions,  ten  year*.  Writings,  sealed  or  unsealed,  for. the  payment 
of  money  or  property,  actions  on  covenaota  in  deeds,  snd  actions  for  rebef 
not  otherwise  provided  for,  (en  years.  jQclgments  are  presumed  to  be  sat- 
isfleil  in  (en  yeart.  Actions  on  contracts  not  in  writing,  express  or  implied, 
on  open  accounts,  statutory  liabilities,  injury  to  the  person  or  to  personal 
property,  actions  for  relief  on  groond  of  fraud,  trespass  on  real  estate, 
trover,  detinue,  and  replevin,  five  yeart.  Actions  against  sheriffs,  etc, 
Rtatutory  penalties,  three  years.  Libel,  slander,  assault,  battery,  false 
imprisonment  and  criminal  con  venation,  two  yeori.  Actions  for  death 
caused  by  negligence,  one  year.  Limitations  in  case  of  persons  under 
disabilities  begin  to  ran  from  the  removal  of  the  same.  Any  action  failiag 
for  a  cause  not  affecting  the  right  of  action  may  be  brought  anew  within 
one  year  after  such  failure.  Any  new  promise  must  be  in  writing.  The 
time  of  defendant's  absence  from  the  State  without  leaving  a  family  or 
place  of  abode  in  the  State  is  not  included  in  the  period  of  limitation. 
MONTANA. 

Real  actions,  actions  for  mente  profits,  and  judgments  of  courts  of 
record,  (en  yearg.  Contracts,  obligations  and  liabilities  in  writing,  eight 
yeart.  Contracts  not  in  writing,  action  to  establish  a  will,  judgments  of 
rourta  not  of  record,  and  actions  not  otherwise  provided  for,  five  years.  Ae- 
tions  against  a  sheriff,  coroner  or  constable,  except  for  escape,  actions  for 
damages  for  death,  and  obligatioDs  and  liabilities  not  founded  on  writing, 
other  than  contract,  account  or  promise,  three  years.  Liabilities  created  by 
statute,  libel,  slander,  assault,  battery,  false  imprisonment  or  sedoction, 
waste  or  trespass  on  real  or  personal  property,  taking,  detaining  or  injuring 
goods  or  chattels,  ioclading  actions  for  specific  recovery,  relief  on  ground 
of  fraud  or  mistake,  and  action  for  hilling  or  injuring  stock  by  railroad, 
t(Do  years.  Action  against  sheriff  for  escape,  against  municipal  corpora- 
tion for  damages  caused  by  mob  or  riot,  action  for  violation  of  town  or 
city  ordinanee,  and  action  against  tax  collector  for  property  seised,  one 
year.     Time   of  defendant's  absence   from   State   not  included.     Cause  of 
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aatioti  barred  in  State  Where  it  acemed,  barred  here.  In  caw  of  diaabilitj 
real  Betion  vrnj  be  brongbt  iritbln  ten  yeart  after  disabilit;  ceasei,  or 
after  death  of  person  dying  in  disability.  In  perBona)  actione  period  of 
liiaability  sot  incladed,  but  limitation  cannot  be  extended  more  than  fie* 
yean,  and  suit  maat  be  brought  within  one  year  after  diaability  ceaoea. 

NEBBA8KA. 
Bee)  actions,  foreclosure  of  mortgageB,  and  actions  on  oiSeiat  and  penal 
bonds,  ten  yean.  Specialties,  contracts  in  writing,  foreign  judgments,  five 
yearg.  Contracts  net  in  writing  express  or  implied,  damages  for  failure 
of  coDBideration  of  contract,  statutory  liabilities,  except  penalties  and  for- 
feitures, trespass  on  real  property,  trover,  detinue,  replevin,  and  relief  on 
ground  of  fraud,  four  ycari.  Libel,  slander,  assault  and  battery,  malicloua 
prosecution,  false  imprisonment,  statutory  penalties  and  forfeitures,  and 
forcible  entry  and  detainer,  one  year.  Persons  under  disabilities  may  bring 
action  witbin  the  time  limited  after  removal  of  the  same.  New  promise  in 
writing,  or  partial  payment,  revives  the  debt.  Actions  which  have  been 
barred  by  the  laws  of  an^  other  State  or  Territory  aTe  barred  here. 

NEVADA. 

Beal  actions,  except  for  mining  claims,  five  yeart.  Jndgmenta  and  con- 
tracts in  writing,  sic  yeara.  Actions  on  open  account  for  goods  sold  and 
delivered,  or  charged  in  store  account,  and  cootiacts  not  in  writing,  fow 
gears.  Statute  liabilities  other  than  penalties  or  forfeitures,  trespass  on 
real  estate,  taking,  detaining,  at  injuring  goods  and  chattels,  specific  re- 
covery of  personal  property,  and  relief  on  ground  of  fraud  dating  from 
the  discovery  thereof,  three  yean.  Actions  for  the  recovery  of  mining 
claims,  actions  against  sheriffs,  etc.,  in  their  ofBcial  capacity,  statute  penal- 
ties and  forfeitures,  libel,  slander,  assault,  battery,  and  false  imprison- 
ment, two  yeaTM.  Statute  does  not  run  during  defendant's  absence  from 
the  State,  or  against  persons  under  disability.  Acknowledgment  or  new 
promise  must  be  in  writing.  Actions  barred  hj  the  laws  of  any  other  Stato 
or  Territory  are  barred  here.  An  action  on  a  judgment,  obligation,  lia- 
bility, contract  for  the  payment  of  money,  or  damages  obtained  or  Incnrred 
out  of  the  State,  must  be  commenced  within  tmo  yiars. 

NEW  HAMPSHIRE. 

Beal  actions,  and  actions  on  note*  secured  by  mortgage,  twenty  year*; 
persons  under  legal  disabilities  at  the  time  of  accrual  of  the  right,  five 
yean  from  the  date  of  removal  of  the  same.  On  judgments,  recognizance*, 
and  contracts  under  seal,  tvienty  yeart.  Trespass  to  the  person  and  actions 
for  defamatory  words,  two  yean.  All  other  personal  actions,  (tx  yeart. 
Writ  of  error,  three  yeart  after  judgment.  Scire  facias  against  bail  and 
indorsers  of  writs,  one  year.  Persona  under  disabilities  may  bring  any  per- 
sonal action  within  two  yeart  after  removal  of  the  seme.  Any  new  promise, 
verbal  or  written,  revives  a  debt.  The  time  of  limitation  does  not  run  in 
favor  of  persons  absent  from  the  State. 
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NEW  JEB8ET. 
B«al  Betiong,  twenty  yean.  On  judgmaitH,  twenty  year*.  On  lease  nu- 
der  seal  or  eontrBct  ander  seal  tot  pajment  of  money  odI^,  tixteen  yeart. 
Titgptim,  detinue,  trover,  replevin,  debt  other  than  epecialt7,  iwtioDB  on  an 
account  and  aetienB  on  the  caw  except  slander,  aiz  year«.  Asuult  and 
battery,  wounding,  and  imprisoiunent,  fow  yeart.  Slander  and  actions  for 
injniies  to  person  caused  by  wrongful  act  or  neglect  of  any  person  or  corpo- 
TStion,  two  yeart.  In  case  of  persona  under  disability,  limitatioD  begins 
to  mn  from  date  of  remoTSl.  Limitations  do  not  Tunaagainst  persons  oat 
of  the  Stata    Debt  reriTed  by  written  promise  or  by  part  payment. 

NEW  MEXICO. 

Beal  actiona,  tm  yean.  Persons  under  disability,  one  year  from  the  re- 
moval of  the  same.  Judgments,  seven  yeart.  Notes  and  other  eontraete  in 
writing,  Jtx  yeart.  Accounts,  contracts  not  in  writing,  injuries  to  property, 
conversion  of  personal  property,  relief  on  gronnd  of  frand,  and  all  Other 
actions  not  epedally  provided  for,  four  yeart.  Actions  against  sureties 
on  official  bonds,  against  sheriffs  In  their  official  capacity,  injorles  to  per- 
son or  reputation,  two  year*.  Buits  against  estates  of  deceased  persons 
eigMeen  montht  after  date  of  administration.  Representatives  of  persons 
dying  within  one  year  of  expiration  of  limitation  have  one  year  from  death 
to  bring  suit.  Persons  under  disability  are  allowed  one  year  from  the  re- 
moval of  the  eame.    New  promise  must  be  In  writing. 

NEW  YOBK. 
Beal  property,  twenty  yeart.  Judgments  and  sealed  instruments,  twenty 
yeart.  Conbracte,  obligations,  and  liabilities,  express  or  implied,  other  than 
the  above,  statute  liabilities  other  than  penalty  or  forfeiture,  actions  for 
reUef  on  groond  of  fraud,  judgments  of  courts  not  of  record,  actiona  for 
injury  to  property  or  persons,  except  as  otherwise  provided,  and  for  recov- 
ery of  chattels,  tix  yean.  Actions  for  statutory  penaltira  or  forfeitures, 
against  sheriffs  or  other  ofBcers  for  non-payment  of  money  collected,  against 
constables  except  for  an  escape,  actions  for  injury  to  the  person  resulting 
from  negligence,  and  action  against  executor,  etc.,  for  taking  or  injuring 
personal  property,  three  yean.  Libel,  slander,  assault,  battery,  seduction, 
false  imprisonment,  malicious  prosecution,  and  forfeitures  to  the  State,  two 
yeart.  Against  sheriffs  for  official  liability,  except  non-payment  of  money 
collected,  against  other  ofBcers  for  Bii  escape,  one  year.  All  other  actions, 
ten  yeart.  In  actions  on  an  account  current,  the  cause  of  action  is  deemed 
to  have  aMmed  from  the  date  of  the  last  item  proved  on  either  side. 
Limitation  does  not  run  against  a  person  during  his  absence -from  the  State, 
unless  he  designate  a  representative  in  manner  provided  by  statute.  New 
acknowledgment  or  promise  must  be  in  writing.  Persona  under  disability 
may  bring  action  within  the  time  limited  after  removal  of  such  disability. 
but  in  no  ease  shall  the  period  be  extended  more  than  ten  yeart  in  real 
aetione,  or  five  yeart  in  personal  actions  except  In  case  the  disability  be  in- 
iftney.    Action  against  non-resident  barred  by  law  of  State  of  residence 
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bured  here,  unleBs  limitatton  ia  1ms  tb«n  that  of  New  York,  when  New 
Yotk  UmitatiaD  applies. 

NOETH  CABOLINA. 

Beftl  ftctioni,  twenty  yeart;  where  a,dvetae  poasMdoti  Is  nndar  color 
of  title,  Mven  yean;  peraoDa  under  diMbilitici  three  yean  after  ranoral 
of  the  same.  Jadgmenta  of  a  court  of  record,  sealed  inatmnieBts,  fore- 
closure, and  redemption  of  mort^ges,  ten  yean.  Judgments  of  courts  not 
of  record,  and  sctiona  b7  creditors  of  a  deceased  person  sgainat  his  lepre- 
sentatives,  eeven  ye^re.  Bonds  of  public  officers,  executors,  etc.,  and  actions 
for  injury  to  anj  lucorporal  hereditaments,  tix  yean.  Actions  agaiust 
anj  railroad  company  for  compensation  for  right  of  way,  use  and  occupancy 
of  land,  and  for  damages  caused  by  the  couBtrnction  of  a  road,  five  yean. 
Aetiona  on  contracts  or  Labilities  arising  ont  of  contracts,  actions  on  atatnte 
liabilitiea  other  than  penalty  of  forfeiture,  treapaaa  on  real  property,  ac- 
tions for  taking,  converting,  or  injuring  goods  and  chattels,  criminal 
conversation  or  any  other  injury  to  the  person  or  rights  of  another  not 
arising  on  contract  or  otherwise  provided  for,  actions  against  sureties  on 
bonds  of  ezecntors,  administrators,  and  guardians,  three  yeort.  Actions 
against  iherifFs,  etc.,  for  trespass  under  color  of  office,  libel,  assault,  bat- 
-  tery,  and  false  imprisonment,  actions  for  escape  against  sheriffs  and  other 
offlcers,  one  year,  Blandeir,  eix  month*.  Actions  for  relief  not  otherwise 
providetl  for,  ten  yeart.  Persons  under  disabilities  may  bring  their  action 
within  the  time  limited  after  removal  of  the  same,  except  in  case  of  actions 
for  eecape.  Actions  against  representatives  of  deceased  persons,  one  year 
after  service  on  creditor  of  notice  to  present  claim.  New  promise  must  be 
in  writing.  Time  of  absence  from  the  State,  if  more  than  a  year,  is  not 
reckoned. 

NORTH  DAKOTA. 

Seal  actions,  twenty  yeart.  Actions  on  jodgmeuta  and  instruments  af- 
fecting title  to  reel  property,  ten  yearn.  Actions  on  other  contracts  and  ob- 
ligations, express  or  implied,  etatutoTy  liabilities  other  than  penalties  anil 
forfeitures,  trespass  on  real  property,  taking,  detaining,  injurinK,  or  for 
recovery  of  personal  property,  cTimioal  conversatioD  and  other  injuries  to 
persons  and  rights  not  arising  on  contract,  relief  on  ground  of  fraud,  tise 
yean.  Actions  against  sheriffs,  etc.,  except  for  escape,  actions  for  penal- 
ties and  forfeitures,  three  years.  Libel,  slander,  assault  and  battery,  false 
Imprisonment,  and  malpractice,  and  injuries  to  person  causing  death,  tvjo 
yean.  Escape,  one  year.  All  other  actions,  ten  yeart.  Limitation  does 
not  run  against  persons  out  of  the  State.  Persons  uoder  disability  may 
bring  action  within  the  time  limited  nfter  removal  of  such  diaahllily,  but 
in  no  case  shaU'tbe  period  be  extended  more  than  ten  yean  tn  real  aetiona 
or  five  yeart  in  personal  actions  except  in  case  the  disability  be  infancy. 

OHIO. 

Real  actions,  twenty-one  yearg.    Persons  under  disabilities,  ten  yean  after 

r«novaI     of    the    same.     Bonds    of    executors,    administrators,    guardians, 

sheriffs,  or  other  officers,  ten  year*.     Specialties  and  contracts  in   writing, 
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fifteen  geart-  ContraetB  not  in  writdng,  and  st&tntoiy  liabilities,  other 
than  penalty  or  forfritoM,  lis  yeart.  Tteepau  on  real  property,  trover, 
leplevin,  detinue,  other  actions  for  injnrj  to  the  righta  of  plaintiff  not 
arising  on  contract,  and  for  lelief  from  fraud,  four  years.  Forcible  oitiT' 
and  detainer,  two  yeart.  Libel,  slander,  assault,  batterj,  malicious  prose- 
entioo,  false  imprisonment,  and  malpractice,  statutory  penalty  or  forfeiture, 
one  year.  Actions  for  relief  not  enmnerated,  tett  yean.  Contest  of  will 
one  year  after  probata.  In  ease  of  persons  under  disabilities,  limitations 
begin  to  run  from  the  removal  of  the  same.  Anj  new  acknowledgment 
mtiBt  be  in  writing.  Time  of  defendant's  absence  from  the  State  is  not  in- 
clndedL  Cause  of  action  barred  in  State  where  it  arose  is  barred  here. 
Mortgage  of  registered  land  barred  in  fifteen  yeart  from  maturity.  No 
title  to  registered  land  by  adverse  poseesston  or  prescription. 

■  OEI^HOMA. 
Beal  actions,  fifteen  yeart.  Actions  on  written  contracla  or  official  bonds, 
five  yeart.  Contracts  not  in  miting,  express  or  implied,  and  statutory 
lUbUitieB  other  than  penalty  or  forfeiture,  thret  yeart.  Trespasa  on  real 
property,  taking,  detaining,  or  injuring  personal  property,  and  relief  on 
gronnd  of  frand,  two  yean.  Foreign  judgments,  libel,  slander,  assault, 
battery,  malidoQa  proeeeution,  false  imprisonment,  penalties  and  forfeitures, 
one  year.  Othtlr  actions  for  relief,  five  yeart.  Persons  under  a  dinbility 
sbonld  bring  suit  within  ttco  yeart  after  the  removal  thereof. 

OBEQON. 

Beal  actions,  judgments  of  record  and  sealed  instrnmenta,  ten  yean. 
Other  contracts,  ste  yeart.  Btatutoi-r  liabilities  other  than  penalty  or 
forfeitare,  waste,  trespass  on  real  estate,  taking,  detaining  or  injuring  per- 
sonal property,  tix  year*.  -  Actions  against  sheriffs,  etc.,  in  official  capacity, 
except  for  escape,  penalties  and  forfeitures,  three  yeart.  Aasanit;  battery, 
false  impria4>ument,  criminal  conversation,  or  any  injary  to  the  person  or 
rights  of  another,  not  arising  on  contract,  and  not  specifically  enumerated, 
two  yeart.  Actions  against  officers  for  sn  escape,  one  year.  In  actions  on 
mutual,  open,  and  current  account,  the  csnse  of  action  is  deemed  to  have  ac- 
crued from  the  last  item  proved;  but  when  one  year  shall  have  elapsed  be- 
tween any  of  a  series  of  items,  they  are  not  to  be  deemed  such  an  account. 
Limitations  do  not  mn  against  persona  out  of  the  State.  Persons  under  dis- 
abilities, except  infants,  may  bring  action  within  one  year  after  removal  of 
the  same,  provided  the  time  is  not  extended  more  than  five  yeart,  and  in- 
fants one  year  after  attaining  their  majority.  New  promise  must  be  in  wvit- 
iag. 

PENNSYLVANIA. 

Beal  actions,  twsaty-one  years;  persons  under  disablHtleB,  thirty  yeart 
after  the  right  of  entry  accrued.  Trespass  on  real  property,  detinue, 
trover,  replevin,  actions  of  account  and  on  the  case,  and  actions  of  debt 
other  than  specialty,  *ix  yean.  Snits  for  specific  performsnee,  or  to  enforce 
trast  or  equity  of  ledemption,  five  year*.  Judgments,  mortgages,  and 
19 
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sealed  inatnunentH  fire  premmied  paid  &fter  tmentjf  yran,  nnlefls  Baeh  pn- 
aamptioD  is  positivetr  xebntted.  TreBpasa  to  peraon  not  resulting  in  death, 
tieo  yean;  in  ease  of  death,  0110  year.  Slander  and  libel,  one  year.  LimU- 
ationa,  in  case  of  penona  under  dlsabilitiea,  begin  to  mn  from  toqovbI 
of  the  *ame.    Canae  of  action  barred  in  State  where  it  arose  is  barred  here. 

THE  PHILIPPINE8. 

Beat  aetiooB  ten  j/eara,  PersoBs  under  diaability  three  j/eart  after  removal 
of  same.  Actions  on  agreement  or  contract  in  writing,  or  decree  of  court 
ten  yean.  On  contract  not  in  writing,  express  or  implied,  statute  liabjli^ 
other  than  forfeiture  or  penalt7,  tix  yean.  For  injnrj  to  or  trespsss  upon 
real  estate,  for  recovery  of  perMoal  property  or  damages  for  taking,  detain- 
ing or  injuring  personal  property,  injury  to  person  other,  than  assault  and 
battery  or  false  imprisonment,  injury  to  plaintiff's  rights  not  arising  on 
contract  and  not  hereinafter  enumerated,  and  relief  on  ground  of  fraud, 
/our  yean.  For  libel,  tvio  yean,  For  slander,  aaaault  ajid  battery,  maliciooa 
proaecutiou,  false  imprisonment  or  penalty  or  forfeiture,  one  year.  Aaj 
other  action  for  relief  ten  years.  Persons  nnder  disability  two  year»  after 
removal  of  same  except  in  real  actions,  and  In  actions  for  libel,  and  then 
one  year.  Limitation  does  not  run  in  favor  of  one  absconding  or  concealing 
himself,  or  one  out  of  the  Islands.  Action  barred  by  laws  of  place  where 
cause  of  action  arose  is  barred  here. 

POHTO  EICO. 

Title  to  resi  property  in  possession  and  good  faith  passes  in  ten  years;  as 
to  absent  persons  in  twenty  years;  and,  irrespective  of  good  faith,  in  thirty 
years.  In  cases  of  disability,  time  begins  to  run  from  the  removal  of  tlie 
same.  Possession  of  a  vessel  in  good  faith  after  recorded  title  passes  title 
in  three  years;  otherwise,  except  as  to  the  captain,  in  ten  yean.  Merchants 
must  keep  their  books  five  years.  Possession  of  personal  property  in  good 
faith  passes  title  in  three  years;  otherwise  in  ske  years.  Actions  against 
partners,  and  on  notes,  bills,  cheques,  dividends  and  drafts,  on  bottomry 
and  respondentia  bonds,  and  for  libel  and  slander,  and  actions  against 
lawyers,  notaries,  agents,  clerks  and  servants,  three  yean.  Actions  against 
directors  or  stockholders  of  corporations  for  penalty  or  liability,  three  years. 
Actions  for  negligence,  one  year;  for  rescission  of  contract,  fraud,  or  for 
passage  money,  six  months.  Actions  on  mortgages,  twenty  yean;  personal 
actions,  fifteen  years.  New  promise  or  acknowledgment  must  be  in  writing, 
signed  by  party  to  be  charged.  Limitation  does  not  ran  while  defendant  Is 
ont  of  the  Island. 

RHODE  ISLAND. 

Actions  to  recover  real  estate  are  not  limited,  but  ten  gears  of  ^et, 
uninterrupted,  and  adverse  possession  is  a  good  evidence  of  title.  Slander, 
one  year.  Injuries  to  the  person,  two  years.  Other  actions  of  trespass, 
fow  years.  Actions  of  account,  except  such  as  concern  the  trade  or  merchan- 
dise between  merchant  and  merchant;  actions  on  the  case,  except  for 
slander,  and  injuries  to  the  person  through  negligence;  debt  founded  on 
contract,  except  speeialty;   actions  for  arrearages  of  rent,  actions  of  detinue 
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and  t«plOTiii,  *w  yean.  Debt  other  than  the  preeeduiK  and  covenant, 
tventy  year*.  In  case  of  persons  under  diaabUitlM,  the  limitation  begins 
to  run  from  the  removal  of  the  some.  Actions  against  execators,  etc.,  except 
for  faneral  charges,  etc.,  cannot  be  broaght  loi  ivc  months  after  first 
publication  of  notice  of  appointment,  and  ninot  be  brought  witliin  ttito  yean. 
Limitation  does  not  mn  in  favor  of  a  defendant  during  absence  from  the 
State  Tmless  ha  leave  attachable  property  within  the  State. 

SOUTH  CAEOUNA. 
B«al  actions,  tm  yean.  Judgments  and  sMled  instraments,  other  than 
sealed  notes  and  bonds  for  the  paTment  of  monef  onlf,  not  aecured  by 
mortgage,  twenty  yean.  Other  contracts,  statutorj  liabilitieB  except  for- 
ftftares  and  penaltiea,  tr«apaas  on  real  estate,  ttover,  detiune,  and  replevin, 
eiiminal  eoDverBatian,  or  any  other  iujnr;  to  the  perwm  or  rights  of  another 
not  ariaiug  on  contract,  relief  frtRD  frand,  and  actions  'for  wrongful  acta 
aaosing  death,  tite  yean.  Actions  against  alierifCs,  etc,  except  for  escapes, 
and  actions  for  penalties  and  forfoitnree,  three  yeart.  Libel,  slander, 
assault,  batter;',  false  imprisoDment,  and  penalties  and  foif eitnras  to  State, 
tvo  yean.  Actions  against  oAeen  for  an  escape,  one  year;  other  actions 
for  rriief,  len  yeart.  In  actions  of  account,  the  limitation  begins  to  run 
from  the  last  item  proved  on  either  side.  Persona  under  disabilitiee  maj 
bring  action  tar  recovery  of  real  estate  within  five  yean  after  the  removal 
of  the  same,  provided  the  time  is  not  extended  more  than  te*  yeart;  In 
other  eases  within  <Me  ytor  of  such  removal,  bnt  not  to  extend  time  more 
than  five  year*.  Period  of  defendant's  absence  from  the  Statey  if  mors 
than  one  year,  is  not  included, 

SOUTH  DAKOTA. 

Beal  actimis  and  actions  on  judgments  rendered  in  the  State,  and  o> 
sealed  instruments,  twenty  yeart.  Other  judgments,  ten  yean.  Fore- 
closure of  mortgage,  fifteen  years.  Actions  on  other  contracts,  express  or 
implied,  statutory  liabilities  other  than  penalties  or  forfeitures,  tres- 
pass  on  real  property,  taking,  detaining,  or  injuring  personal  property,  or 
recovering  same,  criminal  conversation,  or  other  injury  to  rights  of  othera 
not  ariiing  on  contract,  relief  on  ground  of  fraud,  aue  yeart.  Actions 
against  aheriSs,  etc.,  except  for  escape,  and  for  penalties  and  forfeitures, 
three  yeart.  Libel,  slander,  assault  and  battery  and  false  imprtBonmeut, 
two  yeart.  Actions  against  sheriff  for  escape,  one  year.  Other  actions, 
ten  years.  limitation  does  not  run  against  person  out  of  State,  Persons 
under  disability  may  bring  action  within  the  time  limited  after  removal 
of  such  disability;  bnt  in  no  case  shall  the  period  be  extended  more  than 
ten  yeart  in  real  actions^  or  five  years  in  personal  actions,  except  in  case 
the  disability  be  infancy. 

TENTTESSEE. 

Beal  acdoni,  teven  yeart.  Actions  against  guardians,  executors,  adminis- 
trators, sheriffs,  clerks,  and  other  public  ofBcms,  on  their  official  Iionds, 
judgments,  mortgages,  and  all  other  cases  not  eipresely  provided  for,  leK 
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yeart.  Actions  against  the  sureties  ai  guaTilians,  exeeatora,  admiiii»' 
tntors,  flherifFB,  clerks,  and  other  public  officers,  and  actiona  for  rent,  and 
for  use  BDtl  occupation  of  land,  and  on  other  conlracts  not  mentioned,  tw 
yean.  Injuries  to  real  or  pereanal  propert?,  detinue,  and  troTer,  three  yeart. 
Idbel,  injtfriea  to  person,  false  imprisonment,  malidous  prosecution,  seduc- 
tion, breach  of  promiee,  and  statutory  penalties,  »ne  year.  Slander,  tix 
mo*tli».  A  Dew  action  may  be  began  within  one  year  after  the.rerersal 
or  sreest  of  judgment  in  the  original.  Persons  under  disabilities  may 
bring  action  within  three  yeoM'sfter  removal  of  the  same,  unleae  the  limit- 
ation is  less  than  three  years,  in  which  case  action  must  be  brought  within 
the  time  limited  after  such  removal.  Actions  by  a  resident  of  the  State 
against  an  eieeutor,  etc.,  muet  be  brought  within  tvM  years  and  «iz  montht 
after  his  appointment,  by  a  non-resident  within  three  years  and  mr  month*. 
Period  of  defendant's  absence  from  the  State  is  not  included.  Actions 
barred  by  the  laws  of  the  State  where  they  accrued  are  barred  here^ 

TEXAS. 

Beat  actions,  against  one  in  poeseesion  under  color  of  title,  three  years. 
Five  year*'  peaceable  possession  of  real  estate,  cultivating  and  using  the 
sane,  paying  taxes  thereon,  and  claiming  under  registered  deed,  not  forged, 
gives  good  title.  T«n  years'  peaceable  possession,  cultivation,  and  enjoy- 
ment, without  evidence  of  title,  gives  full  title  to  one  hundred  and  sixty 
acres,  and  to  all  beyond  in  actual  poesessien.  Judgments,  ten  years. 
Debt  on  written  contract,  by  copartners  for  settlement  of  partnership  ac- 
counts, mutual  current  accounts  between  merchants,  suits  for  specific  per- 
formance of  agreement  to  convey  land,  and  all  other  causes  of  action 
not  special!/  enumerated,  fovr  years.  Injuries  to  the  pen-son  or  property 
of  another,  conversion  or  detention  of  personal  property,  forcible  entry 
and  detainer  of  real  estate,  actions  on  open  accounts  except  between 
merchants,  and  contracts  not  in  writing,  two  years.  Injuries  to  character 
or  reputation,  and  breach  of  promise,  one  yeaf.  Limitation  does  not  run 
against  persons  under  disability.  Power  of  sale  in  mortgage  expires  in 
four  years  after  maturity. 

DTAH. 

Beal  actions,  «eeen  years.  In  case  of  disability,  two  years  after  the 
removal  thereof.  Judgments,  eight  years.  Contracts  or  obligations  in 
writing,  and  actions  for  merne  profits  of  land,  six  years.  Contracts  not 
in  writing,  and  open  accounts  for  goods,  four  years.  TrespasH  on  real 
estate,  taking,  detaining  or  injuring  personal  property,  and  relief  on  the 
ground  of  fraud,  dating  from  the  discovery  thereof,  three  i/ears.  Actions 
agninst  sheriffs,  etc.,  and  actions  for  death  caused  liv  wrongful  act  or 
neglect,  tuo  years.  Statutory  penalties  and  forfeitures,  libel,  slander, 
n»sanlt  and  battery,  or  false  imprisonment,  and  actions  agninet  municipal 
rorporation  for  damages  caused  by  mob  or  riot,  one  year.  Period  of  de- 
fendant's absence  from  the  State  is  not  Inclnded.  New  acknowledgment  OT 
promise  must  be  in  writing.  Persons  under  a  disability  may  bring  actions 
irithin  two  years  after  remoTaL 
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VEBMONT. 
B«al  actions,  fifteen  yeart.  Witnessed  promiaaorj  notes,  fowrteen  years. 
Judgments  of  courts  of  record,  specialtiea,  and  coreDants  except  of  seizlD, 
eight  yean.  Debt  on  any  contract,  obligation,  or  liability,  not  under 
seal,  or  on  judgments  of  courts  not  of  record,  debt  for  rent,  actions  of 
account,  oasumpsit,  ot  case  founded  on  any  contract  or  liability,  trespase 
on  land,  replevin,  actions  for  taking,  detaining  or  injuring  goods  and 
chattels,  and  actions  on  tbe  case,  except  libel  and  slander,  six  years. 
Action  against  sheriff  for  act  of  deputy,  /our  yeart.  Aesault  and  battery, 
and  false  imprisonment,  libel,  slander,  damages  for  bodily  hurt,  or  injur/ 
to  pergonal  property,  three  years,  Executors  and  odminJotrators  may  bring 
actions  which  survive,  Cura  yean  after  death  of  tbe  party  entitled.  Time 
of  absence  from  tbe  State  without  known  attachable  property  in  the  State 
is  not  computed  in  the  limitation.  LimitatiooB  in  case  of  persons  Under 
disabilities  begin  to  run  from  the  removal  of  the  same.  New  promise  must 
be  in  writing,  and  signed. 

VIROINIA. 
Lud  east  of  the  AUeghaniea,  fifteen  yeare;  west  of  the  AUeghanies, 
ten  yeara.  Judgments  where  there  is  officer 'a  retnm  on  ezecntion,  twenty 
yean;  when  none,  ten  yean;  judgments  of  Other  States,  ten  yean.  Con- 
tracts in  wiiting  under  seal,  ten  years;  not  under  seal,  five  yean.  All 
other  contracts,  three  yean.  Bonds  of  Indemnity,  bonds  of  eiecutortt, 
administrators,  curators,  eommitteee,  guardians,  sheriSa,  clerks,  sergeants,  or 
other  flduciary  or  public  officers,  ten  yean.  Recognizance  of  bail  in  civil 
suit,  three  yean  after  right  to  sue  out  execution  has  accrued,  omitting 
period  of  snspenaion  by  injunction  or  other  legal  process;  other  lecog- 
niiance,  ten  yean.  Actions  for  personal  iujory  or  death,  one  year.  Actions 
between  partners  for  settlement,  and  accounts  concerning  the  trade  of 
roerehandise  between  merchant  and  merchant,  flue  yeare  from  cessation  of 
dealings.  Al!  other  personal  actions,  five  years.  Acknowledgment  of  a  debt 
moat  be  in  writing.  Persons  under  disabilities  may  bring  actions  within  the 
time  limited  after  the  removal  of  their  disabilities,  provided  it  be  within 
tventy  yean  from  the  ori^nal  accrual  of  the  right.  Actions  failing  by 
•bateroent,  arrest,  or  reversal  of  judgment,  may  be  brought  again  within 
one  year.  The  time  of  limitation  does  not  run  in  favor  of  persons  who  are 
absent  from  the  State. 

WASHINGTON. 

Beal  actions,  ten  yeari.  Judgments,  contracts  in  writing,  actions  for 
rents  and  profits  or  use  and  occupation  of  real  estate,  »ix  years.  Actions 
by  an  heir  or  assign,  or  by  a  ward  or  one  claiming  under  him,  for  the 
recovery  of  land  sold  by  an  executor,  administrator,  or  guardian  as 
the  ease  may  be,  five  years;  except  that  such  action  may  be  brought  within 
three  yean  after  removal  of  disabiUty  of  ward.  Waste  or  trespass  upon  real 
estate,  actions  for  taking,  detaining,  or  injuring  personal  property,  or  for 
the  specific  recovery  thereof;  or  for  injury  to  fhe  person  or  rights  of 
another,    not    specially    enumerated,    contracts    not    in    writing,    relief    on 
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ground  of  fnnd,  actiODS  againHt  aheriffa,  etc.,  except  for  escape,  statuta 
peoalties  and  forfeitures  to  paTtj  aggrieved,  seduction,  and  breach  of 
promiae  of  marriage,  three  years.  Libel,  slander,  assault  and  batter?,  false 
imprisoDmeut,  and  penalties  to  the  State,  two  years.  Aclion  against  officer 
for  escape,  BJid  against  ezecutoTB  or  administratarB,  one  year.  On  a  claim 
rejected  bj  executor  or  administrator,  three  months.  Limitation  does  not 
run  against  parties  under  disability,  until  after  the  removal  of  the  same. 
Causes  of  action  arising  in  another  State  or  Territory,  between  non- 
reudenta  of  this  State  and  barred  by  law  there,  barred  here  also.  New 
aeknowledgment  of  promise  must  be  in  writing. 

WEST  VIRGINIA. 
Beal  actions,  ten  yeart;  persons  under  disabilities,  five  yeara  after  the 
removal  of  the  same,  provided  the  whole  limitation  is  not  more  than  taenty 
Heart.  Imlemnity  bonds,  bonds  of  executors,  administrators,  guardians, 
aheriffs,  or  other  public  officers,  and  other  inBtnimeots  under  seal,  awards 
and  contracts  in.  writing  not  under  seal,  tett  years.  Other  contracts,  five 
years.  Partnership  accounts  and  accounts  between  merchant  and  merchant, 
five  years  from  last  dealings.  Actions  on  recognizances  other  than  bail  in 
a  civil  suit,  and  judgments,  ten  years.  Becognizance  of  bail  in  civil  suit, 
ihree  yearf.  All  other  actions,  five  years.  Actions  on  judgments  barred 
where  rendered  are  barred  here;  and  actions  on  contracts  made  to  be  per- 
formed in  another  State  and  baned  tbere,  are  barred  here  also.  Limita- 
tion does  not  run  in  favor  of  a  resident  of  the  State  during  his  absence 
therefrom  or  while  absconding  or  concealing  himself.  New  acknowledgment 
or  promise  must  be  in  writing. 

WISCONSIN. 
Beal  actions,  twenty  years;  persons  under  disabilities,  five  years  after 
removal  of  the  same.  An  adverse  possession  of  ten  years  under  claim 
of  title  under  written  instrument  or  judgment  is  iu  certain  cafes  a  bar. 
Judgments  of  courts  of  record  of  the  State  of  Wisconsin  or  of  the  United 
States  sitting  in  the  State,  and  sealed  instruments,  when  the  cause  of  action 
accrues  within  the  State,  twenty  yuara.  Judgments  of  other  courts  of 
record  and  sealed  instruments  accruing  without  the  State,  and  actious  for 
damages  for  flowing  land,  ten  years.  Other  contracts,  obUgations,  or  lia- 
bilities, including  actions  on  municipal  bonds  and  coupons,  judgments  of 
courts  not  of  record,  statutory  liabilities  other  than  penalties  or  forfeitures^ 
injury  to  property,  real  or  personal,  injury  to  person,  character,  or  rights 
not  arising  on  contract  and  otherwise  provided  for,  and  actions  for  recovery 
of  personal  pi'operty  or  damages  for  taking  or  detention  of  same,  and 
actions  for  relief  on  ground  of  fraud,  six  years.  Actions  against  sheriffs, 
coronera  and  constables,  for  acts  done  in  their  official  capacitj,  except  for 
escapes,  three  yeare.  Statutory  penalties,  and  forfeituros,  libel,  siaoder, 
assault,  battery,  falne  imprisonment,  and  action  for  negligently  or  wrong- 
fully causing  the  death  of  another,  two  years.  Actions  against  sherifFs, 
etc.,  for  escapes,  and  actions  for  damages  for  seduction  or  alienation  of 
affections,  one  year.     In  actions  for  damages  for  injury  to  person,  notice 
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miut  be  given  within  two  year*.  Action  against  bank  for  paying  forged 
check  one  year  after  Tstum  of  check  to  depositor.  Persona  under  dis- 
abilities, except  infants,  maj  bring  action  after  the  diaablUtj  cease^ 
provided  the  period  is  not  extended  more  than  five  yean,  and  infanta  (m« 
year  after  coming  of  age;  actioDs  bf  representatiTes  of  deceased  persons, 
one  year  from  death;  against  the  same,  one  year  from  granting  letters 
testamentary  or  of  administratioD.  New  promise  mutt  be  in  writing.  The 
time  of  limitation  does  not  mn  in  favor  of  persons  absent  from  the  State. 

WYOMING. 
Beal  actions,  ten  yaan.  Bonds  of  ezeentors,  administrators,  goardians, 
sheriffs,  and  other  officers,  all  bonds  required  by  statute,  and  eanses  of 
action  not  speeiallj  enumerated,  ten  years.  Specialties  and  contracts  In 
writing,  ten  yeart.  Contracts  not  in  writing,  and  statutory  llabllitlee  other 
than  forfeiture  or  penalty,  eight  yeart;  bat  on  all  foreign  claims,  judg- 
ments,  or  contracts  contracted  or  incurred  before  the  debtor  became  a 
rendent  of  the  State,  actiona  must  be  commenced  witMn  five  years  after 
he  establishes  his  residence  in  the  State.  Trespasa  on  real  aetate,  actions 
for  taking,  detaining,  or  injuring  personal  property,  or  for  the  specifle 
reeovery  of  the  same,  action  for  injury  to  plaintiff's  rights  not  arising 
on  eontraet,  or  for  relief  on  ground  of  f rand  and  those  not  otherwise  pra- 
Tided  for,  four  years.  Libel,  slander,  assault  and  battery,  mallcioas  proee- 
cntion,  false  imprisonment,  pt  statutory  penally  or  forfeiture,  one  year. 
Limitations  in  personal  actions  do  not  run  against  persona  under  disabilities 
until  after  the  removal  of  the  same.  Time  of  defendant's  absence  from 
the  State  or  absconding  or  concealment  la  not  reckoned.  Actions  on 
causes  arising  out  of  the  State  between  non-residents  and  barred  there, 
cannot  be  maintained  here.    New  acknowledgment  or  promise  must  be  in 


CHATTER  XXIV. 
nrrsKiBT  urn  mxTBT. 


Section  I. 

WHAT  INTEREST  IS,  AND  WHEN  IT  IS  DDE. 

Intebxst  nieaiia  a  paTment  of  money  for  the  use  of  mon^. 
In  mogt  civilized  eoantries  the  law  regulates  this;  that  is,  it 
declares  how  much  money  may  be  paid  or  received  for  the  use 
of  mon^ ;  and  this  is  called  legal  interest ;  and  if  more  is  paid 
or  agreed  to  be  paid  than  is  thus  allowed,  it  is  called  usarious 
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interest.  By  interest  is  commonly  meant  legal  interest ;  and 
by  usury,  usurious  iuterest. 

Interest  may  be  due,  and  may  be  demanded  by  a  creditor,  on 
either  of  two  grounds.  One,  a  bargain  to  that  effect;  the  other, 
by  way  of  damages  for  withholding  money  that  is  due.  Indeed, 
it  may  be  considered  as  now  the  settled  rule,  that  wherever 
money  is  withheld  which  is  certainly  due,  the  debtor  is  to  be 
regarded  as  having  promised  legal  interest  for  the  delay.  And 
upon  this  implicatiou,  as  on  most  others,  the  usage  of  trade,  and 
the  ciistomary  course  of  dealings  between  the  parties,  would 
have  great  influence. 

Thus,  in  New  York,  it  was  held  that,  where  it  was  known 
to  oue  party  that  it  was  the  uniform  custom  of  the  other  to 
charge  interest  upon  articles  sold  or  manufactured  by  him  after 
a  certain  time,  the  latter  was  allowed  to  charge  interest  accord- 
ingly. 

In  general,  we  may  say  that  interest  is  allowed  by  law  as  fol- 
lows :  on  a  debt  due  by  judgment  of  court,  it  is  allowed  from 
the  rendition  of  judgment;  and  on  an  account  that  has  been 
liquidated,  or  settled,  from  the  day  of  liquidation;  for  goods 
sold,  from  the  time  of  the  sale,  if  there  be  no  credit,  and  if  there 
be,  then  from  the  day  when  the  credit  expires ;  for  rent,  from 
the  time  that  it  is  due,  and  this  even  if  the  rent  is  payable  other- 
wise than  in  money,  but  is  not  so  paid;  for  money  paid  for 
another  or  lent  to  another,  from  the  payment  or  loan. 

Interest  is  not  generally  recoverable  upon  claims  for  unliquid- 
ated, damages,  nor  in  actions  founded  on  tort.  By  unliquid- 
ated damages  is  meant  damages  not  agreed  on,  and  of  an  un- 
certain amount,  and  which  the  jury  must  determine.  By  torts 
is  meant  wrongs,  or  injuries  inflicted.  But  although  interest 
cannot  be  given  under  that  name,  in  actions  of  this  sort,  juries 
are  sometimes  at  liberty  to  consider  it  in  estimating  the  damages. 

It  sometimes  happens  that  money  is  due,  but  not  now  pay- 
able ;  and  then  the  interest  does  not  begin  until  the  money  is 
payable.  As  if  a  note  be  on  demand,  the  money  is  always  due, 
but  it  is  not  payable  until  demand ;  and  therefore  is  not  on 
interest  until  demand.  But  a  note  payable  at  a  certain  time,  or 
after  a  certain  period,  carries  interest  from  that  time,  whether  it 
be  demanded  or  not. 
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The  laws  which  rebate  interest  and  prohibit  usury  are  very 
various,  and  are  not  perhaps  preeisely  the  same  in  any  two  of 
our  States.  Formerly,  usury  was  looked  upon  as  so  great  an 
offense,  that  the  whole  debt  was  forfeited  thereby.  The  law 
now,  however,  is — generally,  at  least— much  more  lenient.  The 
theory  that  money  is,  like  any  merchandise,  worth  what  it  will 
bring  and  no  more,  and  that  its  value  should  be  left  to  fix 
itself  in  a  free  market,  is  certainly  gaining  ground.  In  many 
States  there  are  frequent  efforts  so  to  change  the  statutes  of 
usury  that  parties  may  make  any  bargain  for  the  use  of  money 
which  suits  them ;  but  when  they  make  no  bargain,  the  law 
shall  say  what  is  legal  interest.  And,  generally,  the  forfeiture 
is  now  much  less  than  the  whole  debt. 

At  the  close  of  this  chapter  will  be  found  a  statement  of  the 
ustiry  laws  of  the  States. 

There  is  no  especial  form  or  expression  necessary  to  make  a 
bargain  usurious.  It  is  enough  for  this  purpose  if  there  be  a  sub- 
stantial payment,  or  promise  of  pajnnent,  of  more  than  the  law 
allows,  either  for  the  use  of  money  lent,  or  for  the  forbearance 
of  money  due  and  payable.  One  thing,  however,  is  certain: 
there  must  be  a  usurious  intention,  or  there  is  no  usury.  That 
is,  if  one  miscalculates,  and  so  receives  a  promise  for  more  than 
legal  interest,  the  error  may  be  corrected,  the  excess  waived, 
and  the  whole  l<^a]  interest  claimed.  But  if  one  makes  a  bar- 
gain for  more  than  legal  interest,  believing  that  he  has  a  right  to 
make  such  a  bargain,  or  that  the  law  gives  him  all  that  he  claims, 
this  is  a  mistake  of  law,  and  does  not  save  the  party  from  the 
effect  of  usury. 

It  may  be  well  to  remark,  that  the  law  makes  a  very  wide 
distinction  between  a  miaiaJie  of  fact  and  a  nUstahe  of  law. 
Generally,  it  will  not  permit  a  party  to  be  hurt  by  a  mistake  of 
fact ;  but  it  seldom  suffers  any  one  to  excuse  himself  by  a  mis- 
take of  law,  because  it  holds  that  everybody  should  know  the 
law,  and  because  it  would  be  dangerous  to  permit  ignorance  of 
flie  law  to  operate  for  any  one's  benefit. 

The  question  has  been  much  discussed,  whether  the  use  of 
the  common  tables  which  are  calculated  on  the  supposition  that 
a  year  consists  of  360  days,  is  usurious.  In  New  York,  it  has 
been  held  that  it  is;  but  in  Massachusetts,  and  some  other 
States,  it  is  held  that  the  use  of  such  tables  does  not  render  the 
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tranaaction  nmiriotia.    We  think  this  latter  the  better  opiniim. 

If  a  debtor  request  time,  and  promise  to  pay  for  the  forbear- 
ance legal  interest,  and  aa  much  more  as  the  creditor  shall  be 
obliged  to  pay  for  the  same  money,  this  is  not  a  usurions  con- 
tract. And,  even  if  nsurious  interest  be  actually  taken,  this, 
although  strong  evidence  of  an  original  usurious  bargain  and 
intent,  is  not  conclusive,  but  may  be  rebutted  by  adequate  proof 
or  explanation. 

When  a  statute  provides  that  a  usurious  contract  is  wholly 
void,  such  a  contract  cannot  become  good  afterwards;  and  there- 
fore a  note  which  is  usurious,  if  it  be  therefore  void  by  law  in  its 
inception,  is  not  valid  in  the  hands  of  an  innocent  indorsee. 
But  it  is  otherwise  where  the  statute  doea  not  declare  the  eon- 
tract  void  on  account  of  the  usury.  If  a  note,  or  any  securities 
for  a  usurions  bargain,  be  delivered  up  by  the  creditor  and  can- 
celed, and  the  debtor  thereupon  promises  to  pay  the  original 
debt  and  lawful  interest,  this  promise  is  valid. 

New  securities  for  old  ones  which  are  tainted  with  usury  are 
equally  void  with  the  old  ones,  or  subject  to  the  same  defense. 
Not  so,  however,  if  the  usurious  part  of  the  original  securities  be 
expunged,  and  not  included  in  the  new ;  or  if  the  new  ones  are 
given  to  third  parties,  who  were  wholly  innocent  of  the  original 
usurions  transaction.  And  if  a  debtor  suffers  his  usurious  debt 
to  be  sued,  and  a  judgment  recovered  ag&inst  him  for  the  whole 
amount,  it  is  then  too  late  for  him  to  take  any  advantage  of  the 
usury. 

So,  if  land  or  goods  be  mortgaged  to  secure  a  usurious  debt, 
and  afterwards  conveyed  to  an  innocent  party,  subject  to  sudi 
mortgage,  the  latter  cannot  set  up  the  defense  of  usury,  and 
thereby  defeat  an  action  to  enforce  the  mortgage.  > 

Usurers  resort  to  many  devices  to  conceal  their  usury;  and 
sometimes  it  is  very  difScult  for  the  law  to  reach- and  punish 
this  offense.  A  common  method  is  for  the  lender  of  money  to 
sell  some  chattel,  or  a  parcel  of  goods  at  a  high  price,  the  bor- 
rower paying  this  price  in  part  as  a  premium  for  the  loan.  In 
England,  it  would  seem  from  the  repcuits  to  be  quite  common 
for  one  who  discounts  a  note  to  do  this  nominally  at  legal  rates ; 
but  to  furnish  a  part  of  the  amount  in  goods  at  a  very  high  val- 
uation. In  all  cases  of  this  kind,  or  rather  in  all  cases  where 
questions  of  this  kind  arise,  the  court  endeavors  to  ascertain  the 
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real  character  of  the  transaction.  Such  a  transaction  is  alv^i^ 
suspicious,  for  the  obvious  reason  that  one  who  wants  to  borrow 
money  is  not  very  likely  to  desire  at  the  same  time  to  buy  goods 
at  a  high  price.  But  the  jury  decide  all  questions  of  this  kind; 
and  it  is  their  duty  to  jndge  of  the  actual  intention  of  the  par- 
ties from  all  the  evidence  offered.  If  that  intention  is  substan- 
tially  that  one  should  loan  his  money  to  another,  who  shall 
therefore,  in  any  manner  whatever,  pay  to  the  lender  more  than 
legal  interest,  it  is  a  case  of  usury,  "Where  the  real  troth  is 
a  loan  of  money,"  said  Lord  Mansfield,  "the  wit  of  man  cannot 
find  a  shift  to  take  it  out  of  the  statute."  If  this  great  judge 
meant  only  that,  whenever,  legal  evidence  shows  the  transaction 
to  be  a  usurious  loan,  the  law  pays  no  respect  whatever  to  any 
pretense  or  disguise,  this  is  certainly  true.  But  the  wit  of  man 
does  undoubtedly  devise  many  "shifts,"  which  the  law  cannot 
detect.  There  seems  to  be  a  general  rule  in  these  cases  in  ref- 
erenfee  to  the  burden  of  proof;  the  borrower  must  first  show 
that  he  took  the  goods  on  compulsion;  and  then  it  is  for  the 
lender  to  prove  that  no  more  than  their  actual  value  was  received 
or  charged  for  them. 

If  one  should  borrow  stock  at  a  valuation  much  above  the 
market  rate,  and  agree  to  pay  mterest  on  this  value  for  the  use 
of  the  stock  to  sell  or  pledge,  this  would  be  usurious. 

One  may  lend  his  stock,  and  may,  without  usury,  give  the 
borrower  the  option  to  replace  the  stock,  or  to  pay  for  it  at  even 
a  high  value,  with  interest.  But,  if  he  reserves  this  option  to 
himself,  the  bai^in  is  usurious,  because  it  gives  the  lender  the 
right  to  claim  more  than  legal  interest.  So,  the  lender  may 
reserve  either  the  dividraids  or  the  interest,  if  he  elects  at  the 
time  of  the  loan;  but  he  cannot  reserve  the  right  of  electing 
at  a  future  time,  when  he  shall  know  what  the  dividends  are. 

A  contract  may  seem  to  be  two,  and  yet  be  but  one,  if  the 
seeming  two  are  but  parts  of  a  whole.  Thus,  if  A  borrows 
one  thousand  dollars,  and  gives  a  note  promising  to  pay  l^al 
interest  for  it,  and  then  gives  another  note  for  (or  otherwise 
promises  to  pay)  a  further  sum,  in  fact  for  no  consideration  but 
the  loan,  this  is  all  (me  transaction,  and  it  constitutes  a  usurious 
contract. 

But  if  there  be  a  loan  on  legal  terms,  with  no  promise  or 
obligation  on  the  part  of  the  borrower  to  pay  any  more,  this 
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might  not  be  invalidated  by  a  mere  understanding  that  the 
borrower  should,  when  the  money  was  paid  by  him,  make  a 
present  to  the  leoder  for  the  accommodation.  And  if,  after 
a  payment  baa  been  made  which  discbarges  all  legal  obligation, 
the  payer  volimtarily  adds  a  gift,  this  wonld  not  be  usurious. 
But  in  every  such  case  the  question  for  a  jary  is,  What  was 
this  additional  transfer  of  money,  in  fact ;  was  it  a  voluntary 
gift,  or  was  it  the  payment  of  a  debt.t  If  an  honest  gift,  it  was 
not  usurious ;  if  a  payment,  it  was  usurious. 

A  foreign  contract,  valid  and  lawful  where  made,  may  be 
enforced  in  a  State  in  which  such  a  contract,  if  made  there, 
would  be  usurious.  But  if  usurious  where  it  was  made,  and 
by  reason  of  that  usury  wholly  void  in  that  State,  if  it  is  pot 
in  suit  in  another  State  where  the  penalty  for  usury  is  less,-  it 
cannot  be  enforced  under  this  mitigated  penalty;  but  it  is 
wholly  void  there  also. 

Section  II. 

a  chaboe  fob  bisk  ob  fob  8ebvjcx. 

It  is  undoubtedly  lawful  for  a  lender  to  charge  an  extra 
price  for  the  risk  he  incurs,  provided  that  risk  be  perfectly  dis- 
tinct and  different  from  the  merely  personal  risk  of  the  debtor's 
being  unable  to  pay.  If  anything  is  paid  for  this  last  risk,  it 
is  certainly  asury. 

So  one  may  charge  for  services  rendered,  for  brokerage,  or 
for  rate  of  exchange,  and  may  even  cause  a  domestic  loan  or 
discount  to  be  actually  converted  into  a  foreign  one,  so  as  to 
charge  the  exchange;  and  this  would  not  be  usurious.  But 
here,  as  before,  and  indeed  throughout  the  law  of  usury,  it  is 
necessary  to  remember  that  the  actual  intention,  and  not  the 
apparent  purpose  or  form  of  the  transaction,  must  determine 
its  character.  So,  if  one  lends  money  to  be  used  in  business, 
and  lends  it  upon  such  terms  that  be  becomes  a  partner  in  fact 
with  those  who  use  it,  taking  his  share  of  the  profits,  and  be- 
coming liable  for  the  losses,  this  is  not  usurious. 

So,  if  one  enters  a  partnership,  and  provides  money  for 
its  business,  and  the  other  party  is  to  bear  all  the  losses,  and 
also  to  pay  the  capitalist  more  than  legal  interest  as  his  share 
of  the  profits,  this  is  not  usurious,  because  there  is  no  loan,  if 
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there  be  ia  fact  a  partnerBhip ;  for  then  there  is  a  very  impor- 
tant risk,  as  lie  becomes  liable  for  all  the  debts  of  the  partner- 
ship. 

The  banks  alwaj^  get  more  than  legal  interest  by  their  way 
of  discounting  notes  and  deducting  the  whole  interest  from  the 
amount  they  give.  This  ia  perfectly  obvious  if  w$  take  an 
extreme  case;  as  if  a  bank  discounted  a  note  of  a  thousand 
dollars  at  fifteen  years,  in  Massachusetts,  the  bank  would  dis- 
count the  interest  of  all  Uie  fifteen  years ;  the  borrower  would 
receive  one  hundred  dollars,  and  at  the  end  of  fifteen  years  he 
would  pay  back  one  thousand  dollars,  which  is  equivalent  to 
paying  nine  hundred  dollars  for  the  use  of  one  hundred  for 
fifteen  years,  whereas  the  legal  interest  would  be  but  ninety 
dollars.  But  this  method  is  now  established  by  usage  and 
sanctioned  by  law.  It  should,  however,  be  confined  to  discounts 
of  negotiable  paper,  not  having  a  very  long  time  to  ran.  For 
the  rule  is  founded  upon  usage,  and  the  usage  goes  uo  farther. 

Sbction  III. 

THE  SALE  OF  NOTES. 

Thbrb  are,  perhaps,  no  questions  in  relation  to  interest  and 
usury  of  more  importance  than  those  which  arise  from  the  sale 
of  notes  or  other  securities.  In  the  first  place,  there  is  no  doubt 
whatever  that  the  owner  of  a  note  has  as  good  a  right  to  sell 
it  for  the  most  he  can  get,  as  he  has  to  sell  any  goods  or  wares 
which  he  owns.  There  is  here  no  question  of  usury,  because 
there  is  no  loan  of  money,  nor  forbearance  of  debt.  But,  on  the 
other  hand,  it  is  quite  as  certain  that  if  any  person  makes  his 
own  note,  and  sells  that  for  what  he  can  get,  this,  while  in 
nppearance  the  sale  of  a-  note,  is  in  fact  the  giving  of  a  note 
for  money.  It  ia  a  loan  and  a  borrowing,  and  nothing  else. 
And  if  the  apparent  sale  be  for  such  a  price  that  the  seller  pays 
more  than  legal  interest,  or,  in  other  words,  if  the  note  bear 
interest  and  is  sold  for  less  than  its  face,  or  is  not  on  interest, 
and  more  than  interest  is  discounted,  it  is  a  usurious  trans- 
action. Supposing  these  two  ndea  to  be  settled,  the  question  in 
each  case  is,  under  which  of  them  does  that  ease  come,  or  to 
which  of  them  does  it  draw  nearest. 
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We  are  not  aware  of  any  general  principle  so  likely  to  be  of 
use  in  determiuii^  these  questions  as  this;  if  the  seller  of  a 
note  acquire  it  by  purchase,  or  if  it  is  for  money  advanced 
or  lent  by  him  to  its  full  amount,  he  may  sell  it  for  what  he  can 
get;  but  if  he  be  the  maker  of  the  note,  or  the  agent  of  the 
maker,  and  receive  for  the  note  less  than  would  be  paid  him  if 
only  a  lawful  discount  were  made,  it  is  a  usurious  loan.  In 
other  words,  the  first  holder  of  a  note  (and  the  maker  of  a  note 
is  not  and  cannot  be  its  first  holder)qiUBt  pay  to  the  maker  the 
face  of  the  note,  or  its  full  amoimt.  And  after  paying  this,  he 
may  sell  it,  and  any  subsequent  purchaser  may  sell  it  as  merchan- 
dise. The  same  rule  must  apply  to  corporations,  and  all  other 
bodies  or  persons  who  issue  their  notes  or  bonds  on  interest. 
If  sold  by  brokers  for  them,  for  less  than  the  full  amount,  it-  is 
usurious.  Nor  can  such  notes  come  into  the  market  free  from 
the  taint  and  the  defense  of  usury,  unless  the  first  party  who 
holds  them  pays  for  them  their  full  value. 

But  then  comes  another  question.  If  a  note  be  offered  for 
sale,  and  be  sold  for  less  than  its  face,  and  the  purchaser  sup- 
poses himself  to  buy  it  from  an  actual  holder  and  not  from  the 
maker,  can  the  maker  interpose  the  defense  that  it  was  aetua% 
usurious,  on  the  ground  that  the  seller  was  only  his  agent  T  I 
should  say  that  he  could  not;  that  there  can  be  no  usury  unless 
this  is  intended ;  and  that  the  guilty  intention  of  one  party 
cannot  affect  another  party  who  was  innocent. 

I  should  say  also,  that  one  who,  having  no  interest  in  a  note, 
indorses  or  guarantees  it  for  a  certain  premium,  will  be  liable 
for  its  face;  he  does  not  now  add  his  credit  to  the  value  of 
his  property  and  sell  both  together,  as  where  he  indorses  a  note 
which  he  holds  himself,  but  sells  his  credit  alone.  This  trans- 
action I  should  not  think  usurious.  And  if  it  was  open  to  no 
other  defense,  as  fraud,  for  example,  and  was  in  fact  what  it 
purported  to  be,  and  not  a  mere  cover  for  a  usurious  loan,  we 
know  no  good  reason  why  such  indorser  or  guarantor  should 
not  be  held  liable  to  the  foil  amoimt  of  hia  promiBe. 
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Section  IV. 

COMPOUND   INTEREST. 

Compound  interest  is  Bometimes  said  to  be  usurious  i  but  it 
is  not  so;  and  even  those  eases  which  speak  of  it  as  "savoring 
of  usury"  may  be  thought  to  go  too  far,  unless  ever?  hard  bar- 
gain for  money  is  usurious.  As  the  authorities  now  stand,  how- 
ever, a  contract  or  promise  to  pay  money  with  eomponud  interest 
cannot,  generally,  be  enforced.  On  the  other  hand  it  is  neither 
wholly  void,  nor  attended  with  any  penalty,  as  it  would  be  if 
usurious ;  but  is  valid  for  the  principal  and  simple  interest  only. 

Nevertheless,  compound  interest  is  sometimes  recognized  as 
due  by  the  courts  of  law,  as  well  as  of  equity ;  and  sometimes, 
too,  by  its  own  name.  Thus,  if  a  trustee  be  proved  to  have  had 
the  money  of  the  party  for  whom  he  is  trustee  (who  is  called 
in  law  his  cestui  que  trust)  for  a  long  time,  without  account- 
ing for  it,  he  may  be  charged  with  the  whole  amoout,  reckoned  at 
compound  interest,  so  as  to  cover  his  unlawful  profits.  If  com- 
pound interest  has  accrued  under  a  bargain  for  it,  and  been 
actually  paid,  it  cannot  be  recovered  back,  as  money  usuriously 
paid  may  be.  And  if  accounts  are  agreed  to  be  settled  by 
annual  rests,  which  is  in  fact  compound  interest,  or  are  actually 
settled  so  in  good  faith,  the  law  sanctions  this.  Sometimes,  in 
cases  of  disputed  accounts,  the  coiirts  direct  this  method  of 
settlement. 

"Where  money  due  on  interest  has  been  paid  by  sundry  in- 
stalments, the  mode  of  adjusting  the  amount  which  has  the 
best  authority,  and  the  prevailing  usage  in  its  favor,  seems  to  be 
this:  Compute  the  interest  due  on  priucipal  sum  to  the  time 
when  a  payment,  either  alone  or  in  conjunction  with  preceding 
payments,  shall  equal  or  exceed  the  interest  due  on  the  princi- 
pal. Deduct  this  sum,  and  upon  the  balance  cast  interest  as 
before,  until  a  payment  or  payments  equal  the  interest  due; 
then  deduct  again,  and  bo  on. 


ABSTRACTS  OF  TEE  TTSTTBY  LAWS  07  TEE  STATES  AKV 
TEBRITOBIES. 

These  laws  are  stated  from  the  latest  iaformation,  but  are  coastantlj' 
Tindergoing  ehange,  and  are  likely  to  be  so  until  TeBtrictions  upon  inter- 
est are  abolished,  as  tliey  are  now  in  some  Statea 
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ALABAMA. 

P1g»  of  umirj-   defeats   lecoverj  of  sU 


Legal  iuteieat,  eight  per  cent.,  but  twelve  per  cent.  m»j  be  expreaslr 
agreed  upon.  Donble  the  amount  paid  can  be  recovered  within  two  ^eara 
on  UBuriouB  eoutracte.  Judgment  must  be  given  againat  the  defendant  for 
the  amoQDt  doe  without  intereeit,  and  against  the  plaintiff  for  coBts  when 
a  contract  is  dincov^^  to  be  aenrioua. 


Legal  intereBt,  sii  per  cent.,  but  parties  ma;  agree  in  writing  for  mnj 
rate  not  exceeding  twelve  per  cent. 

ARKANSAS. 
Legal  interest,  aii  per  cent.,  but  parties  may  contract  for  anj  mte  Utt  . 
exceeding  ten  per  cent.     Contracts  for  more  than  ten  per  cent,  are  void, 
both  sa  to  prindpal  and  interest. 

CALIFORNIA. 
Legal  interest,  seven  per  cent.,  but  partiee  ma;  agree  in  writing  for  an; 
rate. 

CANADA,  DOMINION  OF. 
Legal  interest,  general!;  six  per  cent.,  with  the  right  to  agree  on  what 
parties  will;    but  with  exceptions  in  different  provinces,  especiall;  as  to 
banks  and  other  corporations,  and  loans  on  different  kiocls  of  security. 

COLOEADO. 

Legal  interest,  eight  per  cent.,  bat  parties  ma;  agree  in  writing  upon  an; 

rate;    except  that  on  loans  not  exceeding  five  hundred  dollars,  secured  b; 

mortgage  of  personal  propert;  or  assignment  of  wages,  not  more  than  one 

per  cent,  per  month  is  allowed. 

CONNECTICUT. 
Legal  interest,  six  per  cent.,  La  the  absence  of  an;  agreement,  and  no 
more  can  be  recovered  after  maturit;  of  obligation.    Bate  limited  to  twelve 
per  cent,  for  all  except  incorporated  banks,  trust  companies,  licensed  pawn- 
brokers, and  real  estate  mortgages  over  Ave  hundred  dollars. 

DELAWARE. 
Legal  interest,  six  per  cent.    Peiuklt;  for  taking  more,  forfeiture  of  the 
money  lent — half  to  the  prosecutor,  half  to  the  State. 
DISTBICT  OF  COLUMBIA. 
Legal  interest,  six  per  cent.    Ten  per  cent,  ma;  be  paid  on  written  agree- 
ment.    Contract  in  writing  for  more  than  ten  per  cent.,  or  verbal  contract 
for  more  than  six  per  cent.,  f orfeite  all  interest. 
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Leg&l  ioterest,  eight  p«r  cent.     CoDtracta  for  more  than  ten  pei  cent 
are  void  and  principal  onl;  can  be  recovered. 


Legal  interest,  seven  per  cent.  Eight  per  cent,  may  b«  agreed  upon  in 
writing.     Usury  forfeits  entire  interest. 

HAWAII. 
Legal  interest,  eight  per  cent.;    on  judgments  six  per  cent.     Parties  may 
stipulate  in  writing  for  one  per  cent,   per  montb.     Excess  and  compound 
interest  cannot  be  recovered. 

IDAHO. 
Legal  interest,  seven  per  cent.     Parties  may  agree   in   writing  for  any 
rate  not  exceeding  ten  per  cent.     Penalty  for  greater  rate,  forfeiture  of 
entire  interest;  if  paid,  it  may  be  recovered. 

ILLINOia. 

Legal  interest,  flvo  per  cent.  Parties  may  agree  upon  seven  per  cent, 
in  Writing.  If  more  is  agreed  on  or  is  taken  upon  any  contract,  verbal 
iir  written,  only  the  principal  can  be  recovered.  Licensed  parties  may 
charge  three  and  one-half  per  cent,  per  month  on  loans  under  one  hundred 
dollsvs. 

INDIANA. 

Idgal  interest,  tax  per  cent.  Sight  per  cent,  may  be  agreed  upon  in 
writing.  It  ma;  be  taken  for  the  period  of  a  year  or  less  in  advance. 
Excess  cannot  be  recovered,  and,  if  pftid,  shall  be  considered  as  paid  on 
acconnt  of  the  principal.  On  loans  under  three  hundred  dollars,  llcenaed 
parties  may  charge  three  and  one-half  per  cent,  per  month. 

IOWA. 

Legal  interest,  six  per  cent.     Parties  may  agree  in  writing  for  eight 

per  cent.    If  contract  be  for  more,  the  creilitor  recovers  only  the  principal, 

and  eight  per  cent,  on  the  amount  of  the  contract  is  forfeited  to  the  State. 


Legal  interest,  six  per  cent.  Parties  may  stipulate  in  writing  for  any 
rate  not  exceeding  ten  per  cent.  If  more  than  ten  per  cent,  be  contracted 
for,  double  the  excess  is  forfeited. 


Legal  interest,  nx  per  cent.    Extra  iutereat  forf^ted;    if  paid,  may  be 
recovered  back. 

LOUISIANA. 

Legal  interest,  five  per  cent.    Eight  per  cent,  may  be  stipulated  in  writing, 
and  a  higher  rate  may  be  collected  if  embodied  in  the  obligation  or  as 
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diKonnt;    but  anj  a(TeeineDt  for  more  than  aght  per  sent,  foifeita  tho 
entire  iitteTest. 

MAINE. 
I^gal  interwrt,  six  per  cent.    There  Me  no  vauij  lawB. 

MAEYLAND. 

Legal  interest,  six  per  cent.    Excess  forfeited. 

UASSACHUSETTS. 

Legal  interest,  six  per  cent.     Anj'  rate  of  intereet  or  diaconut  maj'  b« 

m&de  by  written  agreement.    Debtor  may  discharge  loan  of  lees  than  one 

thousand  dollars  by  tender  of  principal  and  eighteen  per  cent  interest,  with 

not  exceeding  fire  dollars  for  expenses. 

MICHIGAN. 
Legal  interest,  fire  per  cent     Parties  may  agree  in  writing  for  eoren 
per  cent.    If  more  is  agreed  for,  all  interest  is  forfeited. 

MINNESOTA. 

Legal  interest,  six  per  cent.  Parties  may  agree  in  miting  for  ten. 
Excess,  if  paid,  may  be  recovered.  Usurious  contracts  are  void,  except  aa  t» 
bona  fide  purchasers  of  negotjable  paper  before  maturity.  Bate  after 
maturity  same  aa  before;  eontraet  for  raore  forfeits  all  intareat. 

MISSISSIPPI. 
Legal  ioterest,  six  per  cent.     Parties  may  agree  in  writing  for  d^ 
per  cent.    If  more  be  agreed,  for,  tbe  whole  intereat  will  be  forfeited. 

MIB80UKL 
Legal  interest,  six  per  cent.,  bat  parties  may  agree  in  writing  for  any  rate 
not  to  exceed  eight  per  cent.    If  more  be  taken  or  agreed  for,  the  creditor 
recovers  only  tbe  principal  and  legal  interest 

UONTANA. 
Legal  interest,  eight  per  cent    Parties  may  agree  in  writiug  for  twelve. 
If  more  be  charged,  double  entire  interest  forfeited. 

NEBRASKA. 
Legal  interest,  seven  per  cent.     Parties  may  agree  on  any  late  not 
exceeding  ten  per  cent.    On  proof  of  illegal  Interest,  plaintiff  recovers  only 
principal. 

NEVADA. 
Legal  interest,  seven  per  cent.    But  parties  may  agree  in  writing  twelve, 
Exceea  forfeited. 

NEW  HAMPSHIRE. 
Legal  interest,  six  per  cent.     A  person  receiving  more  fprfrits  tliree- 
fold  the  excess  1    but  contracts  are  not  invalidated  by  any  stipulation  foe 
nsnrioua  interest,  and  principal  and  legal  Interest  may  be  recovered, 
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NEW  JESSEt. 
Legal  interest,  six  per  eent.    On  nsarioDB  contract,  principal  onlf  can  b* 
leeovered. 

NEW  HEZIOO. 
Legal  interest,  six  per  cent.,  but  parties  ma;  agree  for  ten  per  cent.,  or 
twelve  per  cent,  if  no  collateral.     If  more  be  ebarged,  all  interest  deducted 
from  principal,  with  twice  t)ie  amount  of  wtj  intereet  paid. 

NEW  TOEK. 

Legal  interest,  six  per  cent.  A  contract  for  more  than  legal  interest  ia 
wholly  void.  If  nior«  than  legal  tntereat  is  paid,  it  nay  be  racOTered  back 
witMn  a  jear  hf  payer,  or  within  the  next  three  years  bj  the  overseers 
of  the  poor.  No  eorporatiou  can  interpose  the  defense  of  usury ;  nor  eao 
a  joint-stock  company  having  the  powers  of  a  eorporation.  When  loans  on 
demand  of  fire  thousand  ilollsrs  or  more  are  made  on  security  of  bills  of 
lading,  negotiable  iustraments,  etc.,  parties  may  agree  in  writing  on  any 
rate  of  compenntion.  Usury  is  a  misdemeanor  punishable  by  Una  or  im- 
prisonment. 

NOBTH  CAROLINA. 

Legal  interest,  six  per  eent.  On  uHurione  eontiracta  no  interest  is  re- 
coverable. If  uiarions  interest  be  pi^d,  twice  the  amount  may  be  re- 
reeovered  by  debtor  if  suit  be  brought  within  two  years. 

NORTH  DAKOTA. 

Legal  interest,  six  per  eent.     Ten  per  cent,  m^y  be  contracted  for  in 

writing.    On  usurious  contraet  only  principal  can  be  recovered.    If  usurious 

interest  be  paid,  twice  the  amount  may  be  recovered  back  if  sued  for    . 

in  two  yeara. 

OHIO. 
Legal   interest,  uz  per  cent.     Any  rate   not  exceeding   eight   per  cent, 
may  be  agveeJ  npon  in  writing.     On  usurious  contract  only  principal  and 
six  per  cent,  interest  can  be  recovered. 

OKLAHOMA. 
Legal  interest,  seven  per  cent.     Ten  per  cent,  may  be  contracted  for. 
Usury  works  forfeiture  of  twice  the  amount  of  interest. 

OREGON. 
Legal  interest,  m  per  cent.    Parties  may  agree  for  ten  per  cent.    Usury 
works  a  forfeiture  of  tbe  principal  and  interest. 

PENNSYLVANIA. 
Legal  interest,  six  per  cent.  Excess  forfeited.  If  paid,  may  be  re- 
covered back  if  sued  for  within  six  months.  Oommissioo  merchants  and 
agents  may  contract  with  parties  out  of  tbe  State  for  seven  per  cent. 
On  demand  loans  for  five  thousand  doBars  or  more,  wcnred  by  billa  of  lad- 
ing, etc.,  any  rate  may  be  agreed  upon. 
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THE  PHILIPPINES. 
Legal  interest,  six  per   cent.      Twelve  per   cent.   sJloweO   on   real  «fltat« 
mortgageB,   hdcI  fourteen  per  cent,  on  loans  not  m>  secured.     Uanrioaa  in- 
struments void,  except  as  to  bona  fide  purchaser  in  good  faith  and  for  valua- 
ble consideration  before  matorit;,  and  all  interest  paid  may  be  recovered. 

POETO  BICO. 

Legal  interest,  in  absence  of  special  agreement,  six  per  cent     Twelve 

per  cent,  may  be  agreed  apoo.    If  more  be  contracted  for  contract  is  void 

as  to  excess,  and  excess  interest  maj  be  recovered  if  sned  for  in  one  jetr. 

BHODE  ISLAND. 

Legal  intereet,  six  per  cent.     Any  higher  rate  maj  be  agreed  upon,  not 

exceeding  thirty  per  emit,  on  loans  over  fiftj  dollars,  and  not  exceeding  Ave 

per  cent,  per  month  on  loans  under  fifty  dollars  for  three  months  or  less, 

except  by  licensed  pawnbrokera. 

SOUTH  CAHOLINA. 
Legal  intereet,  seven  per  cent.    Parties  may  agree  in  writing  for  ught 
per  cent.    Usary  works  a  forfeiture  of  entire  interest.     If  usurious. inter- 
est be  paid,  donble  the  amount  may  be  recovered. 

SOUTH  DAKOTA. 
Legal  interest,  seven  per  cent.    Parties  may  contract  for  twelve  per  cent, 
Beal-estate  mortgages  ten  per  cent.    Usaary  forfeits  entire  interest,  and  is  a 
misdemeanor  punishable  by  fine  and   imprisonment. 

TENNESSEE. 
Legal  interest,  tii  per  cent.    Excess  is  forfeited.    Loans  on  mortgages  of 
land  in  other  states  ma;  bear  interest  at  rates  permitted  in  such  Statea. 
Usnrions  interest  if  paid  m^  be  recovered.    Usury  is  a  misdemeanor. 

TEXAS. 

Legal  interest,  ux  per  cent.  Parties  may  agree  in  writing  for  ten  per 
cent.  If  more  is  agreed  for,  no  interest  can  be  recovered;  if  paid,  ^out)la 
the  amount  can  be  recovered. 

UTAH. 

Legal  interest,  eight  per  cent.  Twelve  per  cent,  may  be  Hgreed  on  \ii 
writing.    Excess  if  paid  may  be  recovered.    Usurious  instruments  void. 

VERMONT. 

Legal  interest,  six  per  cent     Excess  forfeited,  and  if  paid  may  be 


Legal  interest,  six  per  cent.     If  more  be  charged,  no  interest  can  be 
recovered.    Usurious  interest  paid  may  be  recovered  within  one  year. 
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WASHINQTON. 

Legal  iutereat,  sii  per  ceot.  Any  rate  not  exeeediog  twelve  pei  oeut. 

maj  be  agreed  upon  in  writing.    If  more  be  contiacted  for,  obIj  the  prind- 

pal,  lew  the  wbole  amoiint  of  unpaid  tntereet  contracted  for  and  twice  tbs 

amotuit  of  IU17  Interest  pcdd,  can  be  recovered. 

WEST  VIEQINIA. 
Legal  Interest,  aiz  per  cent.    Contracts  for  a  greater  amount  an  Tdd  as 
to  tlie  exeeas,  but  one  dollar  at  least  ma;  be  cliarged. 

WISCONSIN.  I 

L^al  interest,  six  per  eentj  bat  parties  ma;  agree  in  writing  npan  a 
rata  not  exceeding  ten  per  cent.  No  interest  can  be  collected  on  osarions 
contracts,  and,  if  interest  in  excess  of  ten  per  cent,  be  paid,  titide  the 
amount  thereof  me^  be  recovered,  If  sned  for  witltin'one  year. 

WYOMING. 

Legal  interest,  eight  per  tent  Anj  rate  up  to  twelve  per  cent,  mi^  be 
agreed  upon  in  wiiUng.    Veaxy  f orfetts  entire  intereeL 


CHAPTESXXV. 
THB  LAW  OF  FLACX. 


WHAT  IS  MEANT  BY  THE  LAW  OP  PLACE. 

If  either  of  the  parties  to  a  contract  is  not  at  home,  or  if 
both  are  not  at  the  same  home,  irtien  they  enter  into  the  con- 
tract, or  if  it  is  to  be  executed  abroad,  or  if  it  comes  into  litiga- 
tion  before  a  foreign  tribunal,  then  the  rights  and  the  obligationft 
of  the  parties  may  be  affected  either  by  the  law  of  the  place 
of  the  contract,  or  by  the  law  of  the  domicil  or  home  of  a  party, 
or  by  the  law  of  the  place  where  the  thing  is  situated  to  which 
the  contract  refers,  or  by  the  law  of  the  tribunal  before  which 
the  case  is  litigated.  All  of  these  are  commonly  included  in  the 
Latin  phrase  lex  lod,  or,  as  the  phrase  is  translated,  the  Law  of 
Place. 
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It  is  obvious  that  this  law  must  be  of  great  importance 
wherever  citizens  of  dlatinct  nations  liave  much  commercial 
intercourse  with  each  other.  In  this  country  it  has  an  especial 
-and  very  great  importance,  from  the  circumstance  that,  while 
the  citizeios  of  the  whole*  country  have  at  least  as  much  business 
connection  with  each  other  as  those  of  any  other  nation,  our 
country  is  composed  of  forty-eight  separate  and  independent 
Bovereiguties,  which  are,  for  most  commercial  purposes,  regarded 
by  the  law  as  foreign  to  each  other. 

Section  II.     - 

THE  QENERAL  PRINCIPLES  OF  THE  LAW  OF  PLAQB. 

The  general  principles  upon  which  the  law  of  place  depends 
are  four.  First,  every  sovereignty  can  bind,  by  its  lawa,  all  per- 
sana  and  all  things  within  the  limits  of  the  State.  Second,  no 
law  has  any  force  or  authority  of  its  own,  beyond  those  limits. 
Third,  by  the  comity  or  courtesy  of  nations, — aided  in  our  case 
as  to  the  several  States,  by  the  peculiar  and  close  relation 
between  the  States,  and  for  some  purposes  by  a  constitutional 
provision, — ^the  laws  of  foreign  States  have  a  qualified  force  and 
influence. 

The  fourth  rule  is  perhaps  that  of  the  most  frequent  appli- 
cation. It  is,  that  a  contract  which  is  not  valid  where  it  is  made 
is  valid  nowhere  else;  and  one  which  is  valid  where  it  is  made  is 
valid  everywhere.  Thus  a  contract  made  in  Massachusetts,  and 
there  void  because  uaurious,  was  sued  in  New  Hampshire  and 
held  to  be  void  there,  although  the  law  of  New  Hampshire  would 
not  have  avoided  it  if  it  had  been  made  there.  But  courts  do 
not  take  notice  of  foreign  revenue  lawa,  sad  will  enforce  for^gn 
contracts  made  in  violation  of  them.  If  contracts  are  made 
only  orally,  where  by  law  they  should  be  in  writing,  they  can- 
not be  enforced  elsewhere  where  writing  is  not  required;  but 
if  made  orally  where  writing  is  not  required,  they  can  be  en- 
forced in  other  countries  where  such  contracts  should  be  in 
writing.  The  rule,  that  a  contract  which  is  valid  where  it  is 
made  is  valid  everywhere,  is  applicable  to  contracts  of  marriage. 

As  contracts  relate  either  to  movables  or  immovables,  or,  to 
use  the  phraseolt^y  of  our  own  law,  to  personal  property  or  to 
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real  proper^,  tlie  following  distinction  is  taken.  If  the  contract 
refers  to  personal  property  (which  never  has  a  fixed  place,  and 
is  therefore  called,  in  some  systems  of  law,  movable  property), 
the  place  of  the  contract  governs  by  its  law  the  construction 
and  effect  of  the  contract,  Bnt  if  the  contract  refers  to  real 
property,  it  is  constraed  and  applied  by  the  law  of  the  place 
where  that  real  property  is  situated,  without  reference,  so  far  as 
the  title  is  concerned,  to  the  law  of  the  place  of  the  contract. 
Hence,  the  title  to  land  can  only  be  given  or  received  as  the  law 
of  the  place  where  tiie  land  is  situated  requires  and  determines. 
And  it  has  been  said  that  the  same  rule  may  properly  apply,  to 
all  other  local  stock  or  funds,  although  of  a  personal  nature,  or 
so  made  by  the  local  law,  such  as  bank  stock,  insurance  stock, 
manufacturing  stock,  railroad  shares,  and  other  incorporeal 
property,  owing  its  existence  to  or  r^ulated  by  peculiar  local 
laws;  and  therefore  no  effectual  transfer  can  be  made  of  such 
property,  except  in  the  manner  prescribed  by  the  local  r^n^l^- 
tions.  Accordingly,  it  is  held  that  stock  owned  by  a  non-resident 
is,  on  bis  decease,  subject  to  an  inheritance  tax  in  the  State  in 
which  the  company  was  incorporated. 

As  to  the  capacity  of  a  person  to  enter  into  contracts,  it  is 
undoubtedly  the  general  rule,  that  this  is  determined  by  the  law 
of  his  dondcil ;  and  whatever  that  permits  him  to  do  he  may  do 
anywhere. 

Section  III. 

THE  PLACE  OP  THE  CONTRACT. 

A  CONTBACT  is  made  when  both  parties  agree  to  it,  and  not 
before.  It  is  therefore  made  where  both  parties  agree  to  it,  if 
this  is  one  place.  But  if  the  contract  be  made  by  letter,  or  by 
separate  signatures  to  an  instrument,  the  contract  is  then  made 
where  that  signature  ia  put  to  it,  or  that  letter  is  written,  which 
in  fact  completes  the  contract.  Bnt  this  rale  is  subject  to  a 
vety  important  qualification,  when  the  contract  is  made  in  one 
place,  and  is  to  be  performed  in  another  place;  for  then,  in 
general,  the  law  of  this  last  place  mtKt  determine  the  force  and 
effect  of  the  contract,  for  the  obvious  and  strong  reason,  that 
parties  who  agreed  that  a  certain  thing  should  be  done  in  a' 
certiun  plsee  intended  that  a  thing  should  be  done  there  which 
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was  lawful  there,  and  therefore  bargaiaed  wjth  reference  to  the 
lawB  of  the  place,  not  in  which  they  stood,  but  in  which  they  were 
to  act.  This  principle  has  been  applied  to  an  ante-nnptial  con< 
tract,  and  it  was  held,  that  when  parties  marry  in  reference  to 
the  laws  of  another  country  aa  their  intended  domicil,  the  law  . 
of  the  intended  domicil  ^verns  the  construction  of  their  mar- 
ria^  contract  as  to  the  rights  of  personal  property. 

But,  for  many  commercial  transactions,  both  of  these  rules 
seem  to  be  in  force ;  or  rather  to  be  blended  in  such  a  way  as  to 
give  the  parties  an  option  as  to  what  shall  be  the  place  of  the 
contract,  and  what  the  rule  of  law  which  shall  apply  to  it  Thus, 
a  note  written  in  New  York,  and  expressly  payable  in  New  York, 
is,  to  all  intents  and  purposes,  a  New  York  note;  and  if  more 
than  seven  per  cent,  interest  was  promised,  it  would  be  usurious, 
whatever  was  the  domicil  of  the  parties.  If  made  in  New  York, 
and  no  place  of  payment  is  expressed,  it  is  payable  and  may  be 
demanded  anywhere,  but  would  still  be  a  New  York  note.  But 
if  made  in  New  York,  but  expressly  payable  in  Boston  (where 
any  amount  of  interest  may  be  agreed  for),  and  promised  to  pay 
ten  per  cent,  interest,  when  payment  of  the  note  was  demanded 
in  Boston,  the  promise  of  interest  would  be  held  valid.  So,  if 
the  note  were  made  in  Boston,  payable  in  New  York,  and  prom- 
ised to  pay  ten  per  cent,  interest,  it  would  not  bo  usurious. 

In  other  words,  if  a  note  is  made  in  one  place,  but  is  payable 
in  another,  the  parties  have  their  option  to  make  it  bear  the 
interest  which  is  lawful  in  either  place. 

If  the  contract  be  entered  into  for  money,  and  is  made  in  one 
place  but  is  payable  at  another  place  on  a  day  certain,  and  no 
interest  be  stipulated,  and  payment  be  delayed,  interest  by  way 
of  damages  wiU  be  allowed,  according  to  the  law  of  the  place 
of  payment,  where  the  money  may  be  supposed  to  have  been 
required  by  the  creditor  for  use,  and  where  he  might  be  supptwed 
to  have  borrowed  money  to  supply  the  deficiency  thus  oecurrii^, 
and  to  have  paid  the  rate  of  Interest  of  that  country.  If  a  note 
made  in  New  York  and  payable  in  Massachusetts  were  demanded 
in  Massachusetts  and  unpaid,  and  afterwards  put  in  suit  in  Mas- 
sachusetts, and  personal  service  made  on  the  promisor  there,  I 
should  say  that  any  interest  which  it  bore  should  be  recovered, 
provided  it  were  lawful  in  Massachusetts.  And  indeed,  generally, 
that  such  a  note  being  made  in  good  faith,  might  always  hear 
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any  interest  lawfiil  where  it  was  payable.  But  a  note  made  in 
a  State  where  the  law  permitted  only  a  low  interest,  and  intended 
in  fact  to  be  paid  in  that  State,  but  written  payable  in  some 
State  permitting  hif^er  interest,  merely  to  get  this  higher  inter- 
est, could  not  by  this  trick  escape  the  usury  laws  of  the  State 
where  it  was  made,  and  get  the  higher  interest. 

Section  IV. 


It  is  sometimes  very  important  to  determine  where  a  person 
has  his  domicil,  or  Home.  In  general,  it  is  his  residence;  or 
that  country  in  which  he  permanently  resides.  He  may  chaise 
it  by  a  change  of  place  both  in  fact  and  intent,  bnt  not  by  either 
alone.  Thus,  a  citizen  of  New  York,  going  to  Londmi  and 
'  remaining  there  a  lot^  time,  but  without  the  intention  of  relin- 
quishing his  home  in  New  York,  does  not  lose  that  home.  And, 
if  he  stays  in  New  York,  his  intention  to  live  and  remain  abroad 
iloes  not  affect  his  domicil  until  he  goes  in  fact. 

He  may  have  his  l^al  domicil  in  one  place  and  yet  spend  a 
very  large  part  of  his  time  in  another.  But  he  cannot  have 
more  than  <Hie  domicil.  His  words  or  declarations  are  not  the 
only  evidence  of  his  intent;  and  they  are  much  stronger  evi- 
dence when  against  his  interest  than  when  they  are  in  his  favor. 
Thus,  one  goes  from  Boston  to  England,  If  he  goes  intendii^ 
not  merely  to  travel,  but  to  change  his  residence  permanently, 
and  not  to  return  to  this  country  unless  as  a  visitor,  he  changes 
his  domicil  from  the  day  that  he  leaves  this  country.  Let  us 
suppose,  however,  that  he  is  still  regarded  by  tbe  assessors  ss 
redding  in  Boston,  although  traveling  abroad,  and  is  heavily 
taxed  accordingly.  If  he  can  prove  that  he  has  abandoned  his 
original  home,  he  escapes  from  tbe  tax  which  he  must  other< 
wise  pE^.  Now,  his  declarations  that  he  has  no  longer  a  home 
here,  and  that  his  residence  is  permanently  fixed  in  England,  and 
the  like,  would  be  very  far  from  conclusive  in  his  favor,  and  could 
indeed  be  hardly  received  as  evidence  at  all,  unless  they  were 
conlirmed  by  facts  and  circumstances.  But  if  it  could  be  shown 
that  he  had  constantly  asserted  that  he  was  still  an  American, 
that  he  had  no  other  permanent  residence,  no  home  but  that 
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which  he  bad  temporarilj  leit  as  a  traveler,  such  declarations 
would  be  almost  conclusive  agsinst  him.  In  general,  auch  a  que^ 
tioQ  would  be  determined  by  all  the  words  and  acta,  the  arrange- 
ment of  property  at  home,  the  lengOi  and  the  character  of  the 
residence  abroad,  and  all  the  acts  and  circumstances  which  would 
indicate  the  actual  intention  and  understanding  of  the  party. 

Two  cases  have  occurred  in  the  city  of  Boston  which  illus- 
trate this  question.  In  one,  a  citizen  of  Boston,  who  had  been  at 
school  in  the  city  of  Edinburgh  when  a  boy,  and  formed  a  pre- 
dilection for  that  place  as  a  residence,  and  had  expressed  a 
determination  to  reside  there  if  he  ever  should  have  the  means 
of  so  doing,  removed  with  his  family  to  that  ciiy  in  1836,  declar- 
ing, at  the  time  of  his  departure,  that  he  intended  to  reside 
abroad,  and  that,  if  he  should  return  to  the  United  States,  he 
should  not  live  in  Boston.  He  resided  in  Edinburgh  and  vicin- 
ity, as  a  housekeeper,  taking  a  lease  of  an  estate  for  a  term  of 
years,  and  endeavored  to  engage  an  American  to  enter  his 
family  for  two  years  as  instructor  of  his  children.  Before  he  left 
Boston  he  made  a  contract  for  the  sale  of  his  mansion-house 
and  furniture  there,  but  shortly  afterward  procured  said  con- 
tract to  be  annulled  (assigning  as  his  reason  therefor,  that,  in 
case  of  his  death  in  Europe,  his  wife  might  wish  to  return  to 
Boston),  and  let  his  house  and  furniture  to  a  tenant.  Held,  that 
he  had  changed  his  domicil,  and  was  not  liable  to  taxation  as  an 
inhabitant  of  Boston  in  1837.  In  the  other  case,  a  native  inhab- 
itant of  Boston,  intending  to  reside  in  France  with  his  family, 
departed  for  that  country  in  June,  1836,  and  was  followed  by 
his  family  about  three  months  afterwards.  His  dwelling-house 
and  furniture  were  leased  for  a  year,  and  he  hired  a  house  for  a 
year  in  Paris.  At  the  time  of  his  departure  he  intended  to 
return  and  resume  his  residence  in  Boston,  but  had  not  fixed 
on  any  time  for  his  return.  He  returned  in  about  sixteen 
months,  and  his  family  in  about  nine  months  afterwards.  Held, 
that  he  continued  to  be  an  inhabitant  of  Boston,  and  that  he  was 
rightly  taxed  there  during  his  absence,  for  his  person  and  per- 
sonal property.  This  last  ease  was  distinguished  from  the  for- 
mer by  the  different  intent  of  the  parties  upon  their  departure 
from  home. 

It  is  a  general  rule,  that,  if  one  has  a  domicil,  he  retains  it 
until  he  acquires  another.    Thus,  if  a  seaman,  without  family 
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or  proper^,  saila  from  the  place  of  his  nativity,  which  may  be 
considered  his  domicil  of  origin,  although  he  may  return  only 
at  long  intervals,  or  even  be  absent  for  many  years,  yet,  if  he 
does  not,  by  some  actual  residence  or  other  means,  acquire  a 
domicil  elsewhere,  he  retains  his  domicil  of  origin. 

It  seems  to  be  agreed  that  one  may  dwell  for  a  consider- 
able time,  and  even,  regularly  during  a  1«rge  part  of  the  year, 
in  one  place,  or  even  in  one  State,  and  yet  have  his  domicil  in 
another. 

A  woman  manying  takes  her  husband 's  domicil,  and  changes 
it  with  him.  A  minor  child  has  the  domicil  of  his  father,  or  of 
his  mother  if  she  survives  bis  father ;  and  the  surviving  parent, 
with  whom  a  child  lives,  by  changing  his  or  her  own  domicil  in 
good  faith,  changes  that  of  the  child.  And  even  a  guardian  has 
the  sBOie  power. 


CHAPTER  XZVI. 
TEZ  LAW  or  SUIPFIMS. 


THE  OWNEBSHIF  AND  TRANSFER  OP  SHIPS. 

The  Law  of  Shipping  may  be  considered  under  three  di- 
viuons.  First,  as  to  o^ership  and  transfer  of  ships.  Second, 
as  to  the  employment  of  ships  as  carriers  of  goods,  or  of  pas- 
sengers, or  both.  Third,  as  to  the  navigation  of  ships.  I  begin 
with  the  first  topic. 

Ships  are  personal  property ;  or,  in  other  words,  a  ship  is  a 
chattel ;  and  yet  its  ownership  and  transfer  are  r^nlated  in  this 
country  by  rules  quite  anal<^us  to  those  which  apply  to  real 
property. 

The  Constitution  of  the  United  States  gives  to  Congress  the 
power  to  enact  laws  for  the  regulation  of  commerce.  In  execu- 
tion of  this  power,  acts  were  passed  in  1792,  and  immediately 
after,  which  followed  substantially  the  Registry  and  Navigation 
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Laws  of  England,  some  of  wbicli  had  been  in  force  about  a  cen- 
tury and  a  half.  The  English  laws  were  intended  to  secure 
English  commerce  to  English  men  and  English  ships;  and  it 
was  supposed  that  the  commercial  prosperity  of  England  was 
in  a  great  measure  due  to  them.  The  laws  on  this  subject  now 
in  force  will  be  found  in  the  Bevised  Statutes  of  the  United 
States,  §  4,131  et  seq. 

To  secure  the  evidence  of  the  American  character  of  a  vessel, 
the  statutes  provide  for  an  exact  system  of  registration  in  the 
cuatom-house.  There  is  no  requirement  of  registration.  The 
law  does  not  say  that  a  ship  sludl  or  must  be  registered,  but  that 
certain  ships  or  vessels  may  be ;  and,  if  they  are  registered,  they 
shall  have  certain  privileges.  And  the  disadvantage  of  being 
without  registry  operates  as  effectually  to  make  registration  uni- 
versal, as  a  positive  requirement  with  a  heavy  penalty  could  do. 

Vessels  entitled  to  r^^tration  are:  those  built  within  the 
United  States  and  belonging  wholly  to  citizens  thereof;  vessels 
which  may  be  captured  in  war  by  citizens  of  the  United  States, 
and  lawfully  condemned  as  prize  or  adjudged  forfeited  for 
breach  of  laws  of  the  United  States;  and  seagoing  vessels  wher- 
ever built  which  are  to  engage  only  in  trade  with  foreign  coun- 
tries or  with  the  Philippines  and  Island  of  Guam  and  Tutuila, 
and  owned  wholly  by  citizens  of  the  United  States,  or  corpora- 
tions organized  and  chartered  under  the  laws  of  the  United 
States  or  of  any  State,  the  president  and  managing  directors  of 
which  are  citizens  of  the  United  States. 

Every  such  vessel  must  be  commanded  by  a  citizen  of  the 
United  States;  and  all  officers  w^o  have  charge  of  a  watch,  in- 
cluding pilots,  and  including  also  Uie  chief  engineer  and  assist- 
ant engineers  of  steam  vessels,  must  also  be  citizens  of  the  United 
States,  either  native  bom  or  naturalized ;  but  this  provision  as 
to  watch  officers  m^  be  suspended  by  the  President  whenever 
the  needs  of  foreign  commerce  may  so  require. 

If  a  registered  American  ship  be  sold  or  transferred,  in  whole 
or  in  part,  to  an  alien,  the  certificate  of  registry  must  be  de- 
livered up,  or  the  vessel  is  forfeited;  but  if,  in  case  of  a  sale 
in  part,  it  can  be  shown  that  any  owner  of  a  part  not  so  sold  was 
ignorant  of  the  sale,  his  share  shall  not  be  subject  to  such  for- 
feiture.    As  soon  8S  a  registered  vessel  arrives  from  a  foreign 
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port,  her  documents  most  be  deposited  with  the  collector  of  the 
port  of  arrival;  and  the  owner,  or  if  he  does  not  reside  within 
the  district,  the  master,  must  make  oath  that  the  register  con- 
tains the  names  of  all  persons  who  are  at  that  time  owners  of 
the  ship,  and  at  the  same  time  report  any  transfer  of  the  ship, 
or  of  any  part,  tiiat  has  been  made  within  his  knowledge  since 
the  registry ;  and  also  declare  that  no  foreigner  has  any  interest 
in  the  ship.  If  a  roister  be  issued  fraudulently,  or  with  the 
knowledge  of  the  owners,  for  a  ship  not  entitled  to  one,  the. 
register  is  not  only  void,  but  the  ship  lb  forfeited.  If  a  new 
register  is  issued,  the  old  one  must  be  given  up ;  but  where  there 
is  a  sale  by  process  of  law,  and  the  former  owners  withhold  the 
re^ster,  the  Secretary  of  the  Treasury  may  authorize  the  col- 
lector to  issue  a  new  one.  If  a  ship  be  transferred  while  at  sea, 
or  abroad,  the  old  register  must  be  given  up,  and  all  the  require- 
ments of  law,  aa  to  registry,  etc.,  must  be  complied  with,  within 
three  days  after  her  arrival  at  the  home  port. 

Important  exclusive  privileges  have  been  granted  to  regis- 
tered vessels  of  the  United  States.  Some  of  these,  relating  to 
foreign  commerce,  have  since  been  withdrawn,  but  Kev.  Stat,  of 
IT,  S.,  §  4347,  still  provides  that  no  merchandise  shall  be  carried 
from  port  to  port  in  the  United  States,  by  any  foreign  vessel, 
unless  it  farmed  a  part  of  its  original  cargo. 

A  ship  that  is  of  twenty  tons  burden,  to  be  employed  in  the 
fisheries,  or  in  the  coasting  trade,  need  not  be  registered,  but 
must  be  enrolled  and  licensed  accordingly.  If  under  twenty 
tons  burden,  she  need  only  be  licensed.  If  licensed  for  the 
iisberies,  she  may  visit  and  return  from  foreign  ports,  having 
stated  her  intention  of  doing  so,  and  being  permitted  by  the 
collector.  And  if  registered,  she  may  engage  in  the  coasting 
trade  or  fishery,  and  if  licensed  and  enrolled,  she  way  become  a 
registered  i^ip,  subject  to  the  regulations  provided  for  such 
cases. 

A  ship  that  is  neither  registered  nor  licensed  and  enrolled 
can  sail  on  no  voyage  with  the  privilege  or  protection  of  a 
national  character  or  national  papers.  If  she  engages  in  foreign 
trade,  or  the  coasting  trade,  or  fisheries,  she  is  liable  to  for- 
feiture; and  if  she  have  foreign  goods  on  board,  must  at  all 
events  pay  the  tonnage  duties  leviable  on  foreign  ships.    In 
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thrae  days,  no  sliip  en^ged  in  honest  business,  and  belonging 
to  a  civilized  people,  is  met  with  on  the  ocean,  without  havii^ 
the  regular  papers  which  attest  her  nationality,  unless  she  has 
lost  them  by  some  accident. 


TRAMSFEB  OF  PBOPKRTY  IN  A  SHIP. 

BeyiSED  Statutes,  §  4170,  provides  that  "in  every  case  of 
sale  or  transfer,  there  shall  be  some  instrument  in  writing,  in 
the  nature  of  a  bill  of  sale,  which  shall  recite  at  length  the  said 
certificate;  otherwise  the  said  ship  or  vessel  shall  be  incapable 
of  being  registered  anew."  It  follows,  therefore,  that  a  merely 
oral  transfer,  although  for  valuable  consideration,  and  followed 
by  possession,  gives  the  transferee  no  right  to  claim  a  new 
register  setting  forth  his  ownership.  But  this  is  all.  There  is 
nothing  in  this  statute  to  prevent  the  property  from  passing  to 
and  vesting  in  such  transferee.  It  is,  however,  unquestionably 
a  principle  of  the  maritime  law  generally,  that  the  property  in  a 
ship  should  pass  by  a  written  instrument.  And  as  this  principle 
seems  to  be  adopted  by  the  statute,  the  courts  have  sometimes 
almost  denied  the  validity  of  a  merely  parol  transfer.  The 
weight  of  authority  and  of  reason  is,  however,  undoubtedly  in 
favor  of  the  conclusion  stated  by  Judge  Story,  that  ' '  the  regis- 
try acts  have  not,  in  any  d^ree,  ohai^;ed  the  common  law  as 
to  the  manner  of  transferring  this  species  of  property."  It 
would  follow,  therefore,  that  such  transfer  would  be  valid,  and 
would  pass  the  property. 

Kev.  Stat.,  §  4192,  provides  "that  no  bill  of  sale,  mortgage, 
hypothecation,  or  conveyance  of  any  vessel  or  part  of  any  vessel 
of  the  United  States,  shall  be  valid  against  any  person  other 
than  the  grantor  or  mortgagor,  his  heirs  and  devisees,  and  per- 
sons having  actual  notice  thereof;  unless  such  bill  of  sale,  mort- 
gage, hypothecation,  or  conveyance  be  recorded  in  the  office  of 
the  collector  of  the  customs  where  such  vessel  is  registered  or 
enrolled."  Then  follows  an  exception  in  favor  of  liens  by  bot- 
tomry, and  in  subsequent  sections  are  provisions  for  recordin;* 
by  the  collector,  ind  giving  certificates,  etc. 
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Ab  a  ship  is  a  chattel,  a  tranafer  of  it  should  he  accompanied 
by  a  delivery  of  possession.  Actual  delivery  ia  sometimea  im- 
poseible  where  a  ship  is  at  sea;  and  the  statute  of  1850  makes  ' 
the  record  of  the  transfer  equivalent  to  change  of  possession. 
If  there  be  no  record,  possesaion  should  be  taken  as  soon  as 
possible;  and  prudence  would  still  require  the  same  course  in 
case  of  transfer  by  writing  and  record. 

By  the  word  "ship,"  and  still  more  by  the  phrase  "ahip  and 
her  appurtenances,"  or  "apparel,"  or  "furniture,"  everything 
would  pass  which  was  distinctly  connected  with  the  ship,  and  is 
on  board  of  her,  and  fastened  to  her  if  that  be  usual,  and  needed 
for  her  navigation  or  for  her  safety.  Kentledge,  a  valuable  kind 
of  permanent  ballast,  has  been  held  to  pass  with  the  ship ;  so 
have  a  rudder  and  cordage  prepared  for  a  vessel,  bnt  not  yet 
attached  to  her,  and  not  quite  finished ;  and  so  would  a  boat, 
anchors,  etc.,  generally.  But  the  answer  to  the  question,  What 
is  part  of  the  shipT  must  always  depend  somewhat  upon  the 
words  of  the  instrument,  and  upon  the  circumstances  of  the 
case  and  the  intention  of  the  parties. 

A  sale  by  the  decree  of  any  regular  court  of  admiralty,  with 
due  notice  to  all  parties,  and  with  proper  precautions  to  protect 
the  interest  of  all,  and  to  gaarA  t^inst  fraud  or  precipitancy, 
would  undoubtedly  be  acknowledged  by  courts  of  admiralty  of 
every  other  nation  as  transferring  the  property  effectually. 

SsonoN  ni. 

PABT-0WNKB8. 

Two  or  more  persons  may  become  part^wners  of  a  ship,  in 
either  of  three  ways.  They  m^  build  it  together,  or  join  in 
purchasing  it,  or  each  mi^  purchase  his  share  independently  of 
the  others.  In  either  case  their  rights  and  obligations  are  the 
same. 

If  the  register,  or  the  instrument  of  transfer,  or  other  equiv- 
alent evidence,  do  not  designate  specific  and  unequal  propor- 
tions, they  will  be  presumed  to  own  the  ship  in  equal  shares. 

Part-owners  are-  not  necessarily  or  usually  partners.  But  a 
ship,  or  any  part  of  a  ship,  may  constitute  a  part  of  the  stock  or 
capital  of  a  copartnership ;  and  then  it  will  be  governed,  in  all 
respects,  by  the  law  of  partnership. 
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A  part-owner  mi^  at  any  time  aell  Mb  share  to  whom  he  wUL 
Bat  he  cannot  sell  the  share  of  any  other  partK>wner,  without 
his  authority.  If  he  dies,  his  share  goes  to  his  representatives, 
and  not  to  the  surviving  part-owners. 

A  majori^  of  the  part-owners  may,  generally,  manage  and 
direct  the  employment  of  the  property  at  their  discretion.  But 
a  court  of  admiralty  will  interfere  and  do  justice  between  them, 
and  prevent  either  of  the  part-owners  from  inflicting  injury 
upon  the  others. 

One  part-owner  may,  in  the  absence  of  the  rest,  and  witiiout 
prohibition  from  them,  manage  the  ship,  as  for  himself  and  for 
them.  And  the  contracts  he  enters  into,  in  relation  to  the  em- 
ployment or  preservation  of  the  ship,  bind  all  the  part-owners  in 
favor  of  an  innocent  third  party. 

Formerly  all  the  part-owners  were  liable,  bnt  by  act  of  Con- 
gress of  June  26,  1884,  it  is  now  provided  "that  the  individual 
liability  of  a  ship-owner  shall  be  limited  to  the  proportion  of 
any  or  all  debts  and  liabilities  that  his  individual  share  of  the 
vessel  bears  to  the  whole-,  and  the  aggregate  liabilities  of  all 
the  owners  of  a  vessel  on  account  of  the  same  shall  not  exceed 
the  value  of  such  vessel  and  freight  pending.  Provided,  that 
this  provision  shall  not  affect  the  liability  ot  any  owner  incurred 
previoQs  to  the  passage  of  this  act,  nor  prevent  any  claimant 
from  joining  all  the  owners  in  one  action;  nor  shall  the  same 
apply  to  wages  due  to  persons  employed  by  said  ship-owners." 

If  it  can  be  clearly  shown,  however,  that  especial  credit  was 
given,  and  intended  to  be  given,  to  one  part>owner  perstmally, 
to  the  exclusion  of  the  others,  then  the  others  cannot  be  holden. 
If  the  goods  were  charged  up  to  "ship"  so  and  so,  or  to  "ship 
and  owners,"  this  would  tend  strongly  to  show  that  it  was  in- 
tended to  supply  the  goods  on  the  credit  of  all  the  owners.  If 
chained  to  some  one  owner  alone,  this  would  not  absolutely 
prove  that  credit  was  intentionally  given  to  him  exclusively. 
But  it  would  raise  a  presumption  to  that  effect  which  could  be 
rebutted  only  by  showing  that  no  other  owner  was  known;  or 
l^  some  other  evidence  which  disproved  the  intentiwi  of  dis- 
charging the  otiier  part-owners. 

So,  if  the  note,  negotiable  or  otherwise,  of  one  part-owner 
were  taken  in  payment,  if  the  promisor  refused  to  pay,  the  others 
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would  be  liable,  tmless  they  eould  show  a  distinct  bargain  by 
which  they  were  exonerated.  y 

Commonly,  the  "ship's  husband,"  as  the  agent  of  all  the 
owners  for  the  management  of  the  ship  has  long  been  called,  is 
one  of  the  part-owners.  He  may  be  appointed  .in  writinif  or 
otherwise.  His  duties  are,  in  general,  to  provide  for  the  cwn- 
plete  equipment  and  repair  of  the  ship,  and  take  care  of  her 
while  in  port;  to  see  that  she  is  furnished  with  all  regular  and 
proper  papers ;  to  make  proper  contracts  for  fre^ht  or  passage, 
and  collect  the  receipts  and  make  the  disbursements  proper  on 
these  accounts.  For  tiiese  things  he  has  all  the  necessary 
powers.  But  he  cannot,  without  special  power,  inaijre  for  the 
rest,  nor  buy  a  cargo  for  them,  nor  borrow  money,  nor  give  up 
their  lien  on  the  cargo  for  the  freight,  nor  delegate  his  authority. 

Where  he  acts  within  his  powers,  a  ship's  husband  binds  all 
his  principals,  that  is,  all  the  part-owners.  But  a  third  party 
may  deal  with  him  on  his  personal  credit  alone;  and  if  the  part- 
owners,  believing  this,  and  authorized  to  believe  it  by  any  acts 
or  words  of  the  third  party,  settle  their  accounts  with  the  ship's 
husband  accordingly,  this  third  party  cannot  now  establish  a 
claim  against  them  to  their  detriment.  If  a  ship's  husband  is 
not  a  part-owner,  all  the  part-owners  are  liable  to  him,  each  for 
the  whole  amount.  If  he  is  a  part-owner,  each  of  the  others  is 
liable  to  him  for  his  share  of  the  expense  incurred.  The  "ship's 
husband"  is  called  in  the  Statutes  of  the  United  States  the 
"managing  owner." 

Section  IV. 

THE  LIABILITY  OF   HORTGAOEES. 

A  MOBTOAOEEof  a  ship,  who  is  in  possession,  is,  in  general, 
liable  for  supplies,  repairs,  etc.,  in  the  same  way  as  an  owner. 
But  if  he  has  not  taken  possesion,  he  is  not  liable  for  supplies 
or  repairs  merely  on  the  ground  that  his  security  is  strength- 
ened by  whatever  preserves  or  increases  the  value  of  the  vessel. 
Nor  can  he  be  made  liable,  except  by  some  act  or  words  of  his 
own,  which  show  that  credit  was  properly  given  to  him,  or  that 
he  has  come  under  a  valid  engagement  to  assume  this  responsi- 
bility. 
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THE  CONTRACT  OP  BOTTOMBT. 


By  this  contract,  a  ship  is  hypothecated  {which  means 
pledged)  as  seeurity  for  money  honrowed.  The  form  of  this 
contract  varies  in  different  places,  and,  indeed,  in  the  same 
place.  Its  essentials  are: — First,  that  the  ship  itself  is  bound 
for  the  p^ment  of  the  money.  Second,  that  the  money  is  to 
be  repaid  only,  in  case  the  ship  performs  a  certain  voy^^,  and 
arrives  at  its  destined  termination  in  safety ;  or,  as  it  is  some^ 
times  provided  in  modern  bottomries,  in  case  that  the  ship  is 
in  safety  on  a  certain  day ;  therefore,  if  the  ship  is  lost  before 
the  termination  of  the  voyage  or  the  expiration  of  the  period, 
no  part  of  the  money  is  due,  or,  as  is  sometimes  said,  the  whole 
debt  is  paid  by  the  loss.  As  the  lender  thus  consents  that  the 
repayment  of  the  money  shall  depend  upon  the  safety  of  the 
.ship,  he  has  a  l^al  right  to  charge  "marine  interest,"  which 
means  as  much  more  than  legal  interest  as  will  serve  to  cover 
his  risk. 

The  lender  may  reqnire,  and  the  borrower  pay,  this  marine 
interest,  which  may  be  mnch  more  than  lawful  interest,  on  a 
bottomry  bond,  without  usury. 

If  the  interest  be  not  expressed  in  the  contract,  it  will  gen- 
erally be  presumed  to  be  meant  and  included  in  the  sum  named 
as  principal. 

If,  by  the  contract,  the  lender  takes  more  than  legal  interest 
and  yet  the  money  is  to  be  paid  to  him  whether  the  ship  be  lost 
or  not,  this  is  not  a  contract  of  bottomry,  and  it  is  subject  to 
all  the  consequences  of  usury.  But  the  lender  may  take  security 
for  his  debt  and  marine  interest,  additional  to  the  ship  itself, 
provided  the  security  is  given,  like  the  ship  itself,  to  make  the 
payment  certain  when  it  becomes  due  by  the  safety  of  the  ship, 
bnt  is  wholly  avoided  if  the  ship  be  lost;  for  then  the  lender 
takes  the  risk  of  losing  the  whole,  principal  and  interest,  hy  the 
loss  of  the  ship,  and  may  therefore  charge  more  than  simple 
interest. 

The  most  common  contracts  of  bottomry  are  those  entered 
into  by  the  master  in  a  foreign  port,  where  money  is  needed  and 
cannot  otherwise  be  obtained.     Therefore  the  security  goes  with 
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the  ship,  and  the  debt  may  be  enforced,  aa  soon  as  it  is  payable, 
a^inet  the  ship,  wherever  the  ship  may  be.  But  in  this  coun> 
try,  these  contracts  are  freqnehtly  made  by  the  owner  himself, 
in  the  borne  port. 

If  the  money  is  payable  at  the  end  of  a  certain  voyage,  and 
the  owner  or  his  servant,  the  master  of  the  ship,  terminate  the 
voyage  sooner, — either  honestly,  from  a  change  in  their  plan, 
or  dishonestly,  by  intentional  loss  or  wreck, — the  money  becomes 
at  once  due. 

A  bottomry  bond  made  abroad  woqld  override  all  other  liens 
or  engagements,  except  the  claim'  for  seamen's  wages,  and  the 
lien  of  material-men  for  repairs,  and  supplies  indispensable  to 
the  safety  of  the  vessel.  The  reason  is,  that  a  bottomry  bond 
is  sapposed  to  be  made  itom  necessity,  and  to  have  provided  the 
only  means  by  which  the  ship  could  be  brought  home.  For  the 
same  reason,  a  later  bond  is  sustained  as  against  an  earlier ;  and 
the  last  against  all  before  it. 

The  lien  of  bottomry  depends  in  Ao  degree  on  possession,  for 
the  ship  may  go  all  over  the  world  with  the  bottomry  security 
attached  to  her;  bat  the  lender  onght  to  collect  the  sum  dn^ 
and  so  discharge  the  bond,  as  soon  aa  he  conveniently  can ;  and 
therefore  an  unreasonable  delay  in  enforcing  it  will  destroy  the 
lien ;  and  any  connivance  by  the  lender  at  any  fraud  on  the  part 
of  the  master  avoids  tbe  bond  entirely. 

Section  VI, 

THE  EMFLOTHENT  OF  A  SHIP  BT  THE  OWNBK. 

An  owner  of  a  ship  may  employ  it  in  carrying  his  own  goods, 
or  those  of  another.  He  may  carry  the  goods  of  others,  while 
he  himself  retains  the  possession  and  direction  of  the  ship ;  of 
he  may  lease  his  ship  to  others,  to  carry  their  goods.  In  the  first 
case,  he  carries  the  goods  of  others  on  freight;  in  the  second, 
he  lets  his  ship  by  charter-party.  We  shall  consider  first  the 
carriage  of  goods  on  freight. 

He  may  load  his  ship  as  far  as  he  can  with  his  own  goods,  and 
then  take  the  goods  of  others  to  iiU  the  vacant  space;  or  he  may 
put  up  his  ship  as  "a  general  ship,"  to  go  from  one  stated  port 
to  another  and  to  carry  the  goods  of  all  who  offer. 
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It  may  be  remarked,  ihat  the  word  "freight"  is  oBed  in  dif- 
ferent  ways;  sometimes  to  designate  the  goods  or  cargo  that 
is  carried;  sometimes  to  denote  the  money  which  the  shipper 
of  the  goods  pays  to  the  owner  of  the  ship,  for  their  traasporta- 
tion.  Not  infrequently,  when  the  word  is  used  in  this  latter 
sense,  the  word  "money"  is  added,  and  the  phrase  "fright- 
money"  leaves  no  qQe8ti<Ki  as  to  what  is  meant.  Sometimes  a 
ship-owner  who  lets  the  whole  burden  of  his  ship  to  another 
is  said  to  carry  the  shipper's  goods  on  freight.  Bnt  the  most 
oconmon  meaning  of  the  word,  especially  in  law  proceedings,  is 
the  money  earned  by  a  ship  not  chartered  for  the  trahsportatioo 
of  the  goods ;  and  in  this  sense  we  shall  use  it. 

Nearly  the  whole  law  of  fre^ht  grows  out  of  the  ancient  and 
universal  principle  that  the  ship  and  the  cargo  have  reciprocal 
duties  or  obligations  towards  each  other,  and  are  rMiprocally 
pledged  to  each  other  for  the  performance  of  these  duties.  In 
other  words,  not  only  is  the  owner  of  the  ship  bound  to  the 
owner  of  the  cargo,  as  soon  as  he  receives  it,  to  lade  it  properly 
on  board,  take  care  of  it  while  on  board,  carry  it  in  safety  (so 
far  as  the  seaworthiness  of  the  ship  is  concerned)  to  Its  destined 
port,  and  there  deliver  it,  all  in  a  proper  way,  but  the  ship  itaelf 
is  bound  to  the  discbarge  of  these  duties.  That  is  to  say,  if,  by 
reason  of  a  failure  in  any  of  these  particolars,  the  shipper  of 
the  goods  is  damnified,  he  may  look  to  the  ship'Dwner  for  indem- 
nity ;  but  be  is  not  obliged  to  do  so,  because  be  may  proceed  by 
proper  process  against  the  ship  itself.  This  lien,  like  that  of 
bottomry,  is  not  dependent  upon  possession,  but  will  be  lost  by 
delay,  especially  if  the  vessel  passes  into  the  hands  of  a  par- 
cbaser  for  value  without  notice.  On  the  other  hand,  if  the  ship 
discbarges  all  its  duties,  the  owner  may  look  to  the  shipper 
for  the  payment  of  his  freight;  but  is  not  obliged  to  do  so,  be- 
cause he  may  keep  his  hold  upon  the  goods,  and  refose  to  deliver 
tbem  until  the  freight  is  paid. 

The  party  who  sends  the  goods  may  or  may  not  be  the  owner 
of  them.  And  he  may  send  them  either  to  one  who  is  the 
owner,  for  whom  the  sender  bought  them,  or  to  one  who  is  only 
the  agent  of  the  owner.  In  either  of  these  eases,  the  sender  is  ' 
called  the  cimsignor  of  the  goods,  and  the  party  to  whom  they 
are  sent  is  called  the  consignee.     The  sending  them  is  called  the 
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consigning  or  the  consignment  of  tliem ;  but  it  is  quite  common 
to  hear  the  goods  themselves  called  the  consignment. 

The  rights  and  obligations  of  the  ship-owner  and  the  shipper 
are  stated  generally  in  an  instrument  of  which  the  origin  is  lost 
in  its  antiquity,  and  which  is  now  in  universal  use  among  com- 
mercial nations,  with  little  substantial  variety  of  form.  It  is 
called  the  Bill  of  Ladii^.  It  should  contain  the  names  of  the 
consignor,  of  the  consignee  of  the  vessel,  of  the  master,  of  the 
place  of  departure,  and,  of  the  place  of  destination;  also  the 
price  of  the  freight,  with  prim^^  and  other  charges,  if  any 
there  be,  and  cither  in  the  body  of  the  bill  or  in  the  margin, 
the  marks  and  numbers  of  the  things  shipped,  with  sufficient 
precision  to  designate  and  identify  them. 

It  should  be  signed  by  the  master  of  the  ship,  who,  by  the 
strict  maritime  law,  has  no  authority  to  sign  a  bill  of  ladling 
until  the  gootls  are  actually  on  board.  There  is  some  relaxation 
of  this  rule  in  practice ;   but  it  should  be  avoided. 

Usually  one  copy  is  retained  by  the  master,  and  three  copies 
are  given  to  the  shipper ;  one  of  them  he  usually  retains,  another 
he  sends  to  the  consignee  with  the  goods,  and  the  other  he  sends 
to  the  consignee  by  some  other  conveyance. 

The  delivery  of  the  goods  promised  in  the  bUl  is  to  the  con- 
signee, or  his  assigns;  and  the  consignee  may  designate  his 
assigns  by  writing  on  the  back  of  the  bill,  "Deliver  the  within- 
named  goods  to  A  B,"  and  signing  this  order;  or  the  consignee 
may  indorse  the  biU  with  his  name  only  in  blank,  and  any  one 
who  acquires  an  honest  title  to  the  goods  and  to  the  bill  may 
write  ovet  the  signature  an  order  of  delivery  to  himself.  The 
consignee  has  this  power,  if  sueh  be  the  usage,  even  if  the  word 
"assigns"  be  omitted.  Such  indorsement  not  only  gives  the 
indorsee  a  right  to  demand  the  goods,  but  makes  him  the  owner 
of  the  goods. 

As  the  bill  of  lading  is  evidence  against  the  ship-owner  as  to 
the  reception  of  the  goods,  and  their  quantity  and  quality,  it  ie 
common  to  say  "contents  unknown,"  or  "said  to  contain,"  etc. 
But  without  any  words  of  this  kind,  the  bill  of  lading  is  not  con- 
clusive upon  the  ship-owner  in  favor  of  the  shipper,  because  he 
may  show  that  its  statements  were  erroneous  through  fraud  or 
mistake.    But  the  ship-owner,  or  master,  is  bound  much  more 
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atroDgl;  b7  the  words  of  the  bill  of  lading,  in  favor  of  a  third 
party,  who  has  bought  the  goods  for  value  and  in  good  faith,  on 
the  credit  of  the  bill  of  lading.  In  a  case  which  occarred  in 
New  York,  the  court  said,  that,  aa  between  the  shipper  of  the 
goods  and  the  owner  of  the  vessel,  a  hill .  of  lading  may  be 
explained  or  corrected  aa  far  as  it  is  a  receipt ;  that  is,  as  to  the 
quantity  of  the  goods  shipped,  and  the  like ;  but  as  between  the 
owner  of  the  vessel  and  an  assignee  of  the  bill,  for  a  valuable 
consideration,  paid  on  the  strength  of  the  bill  of  lading,  it  may 
not  be  explained  or  corrected;  because  the  master,  by  signii^ 
the  bill,  authorizes  the  purchaser  to  believe  the  goods  are  what 
the  bill  says  they  are. 

The  law-merehant  gives  to  the  ship,  as  we  have  seen,  a  lien 
on  the  goods  for  tlie  freight.  The  master  cannot  demand  the 
freight  without  a  tender  of  the  goods  at  the  proper  time,  in  the 
[troper  way,  to  the  proper  person,  and  in  a  proper  condition; 
hut  then  the  consignee  is  not  entitled  to  the  goods  without  pay- 
ing freight.  The  law  gives  this  lien,  whether  it  be  expressed  or 
not.  But  it  may  be  expressly  waived.  The  bill  of  lading,  or 
other  evidence,  may  show  the  agreement  of  the  parties  that  the 
goods  should  be  delivered  first,  and  the  freight  not  be  payable 
until  a  certain  time  afterwards;  and  such  an  agreem^it  is  in 
general  a  waiver  of  the  lien. 

Nevertheless,  if  it  seemed  that  the  ship-owner  did  not  intend 
to  give  up  his  security  on  the  goods,  a  court  of  admiralty  would 
BO  construe  such  an  agreement  as  to  give  the  consignee  pos- 
session of.  the  goods,  for  a  temporary  purpose,  as  to  ascertain 
their  condition,  or,  possibly,  that  he  might  offer  them  in  the 
market,  and  by  an  agreement  to  sell  raise  the  means  of  paying 
the  freight;  and  yet  would  preserve  the  master  his  security 
upon  the  goods  for  a  reasonable  time,  unless,  in  the  meantime, 
they  should  actually  become,  by  sale,  the  property  of  a  fiona  fide 
purchaser. 

The  wmtract  of  affreightment  is  entire ;  therefore  no  freight 
is  earned  unless  the  whole  is  earned,  by  carrying  the  goods 
quite  to  the  port  of  destination.  If  by  wreck,  or  other  cause, 
the  transportation  is  incomplete,  no  absolute  right  of  freight 
goes  out  of  it.  We  say  no  absolute  right,  because  a  condi- 
tional right  of  freight  does  exist.  To  understand  this  we  must 
remember,  that,  as  soon  as  the  ship  receives  the  goods,  it,  on 
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the  one  hand,  comes  under  the  obligation  of  carrying  them  to 
their  destination,  and  on  the  other,  at  the  same  time  or  on 
breaking  ground  and  beginning  the  voyage,  acquires  the  right  of 
80  carrying  them.  Therefore,  if  a  wreck  or  other  interruption 
intervenes,  the  ship-owner  has  the  right  of  trans-shipping  them, 
and  sending  them  forward  in  the  original  ship  or  another  ship, 
to  the  place  of  their  original  destination.  When  they  arrive 
there,  he  may  claim  the  whole  freight  originally  agreed  on ;  but 
if  forwarded  in  the  original  ship,  he  can  claim  no  more;  for 
then  the  extra  cost  of  forwarding  the  goods  is  his  loss.  If  the 
master  or  owner  of  the  ship  forwards  them  in  another  ship  from 
necessity,  and  at  an  increased  cost,  the  shipper  mnst  pay  this 
increased  cost. 

The  ship-owner  not  only  may,  bnt  mnst,  send  forward  the 
goods,  at  his  own  cost,  if  this  can  be  dtme  by  means  reasonably 
within  his  reach.  He  is  not,  however,  answerable  for  any  delay 
thns  occorring,  or  for  any  damage  from  this  delay.  The  shipper 
himself,  by  his  agent,  may  alWE^s  reclaim  all  his  goods,  at  any 
intermediate  port  or  place,  on  tendering  all  his  freight;  because 
the  master's  right  of  sending  them  forward  is  merely  to  earn 
his  full  freight.  If,  therefore,  the  goods  are  damaged  and  need 
care,  and  the  master  can  send  them  forward  at  some  time  wjthin 
reasonable  limits,  and  insists  upon  his  right  to  do  so,  the  ship- 
per can  obtain  possession  of  his  goods  only  by  payii^  full 
freight.  If,  however,  the  master  tenders  the  goods  there  to  the 
shipper,  and  the  shipper  there  receives  them,  this  is  held  to  sever 
or  divide  the  contract  by  agreement,  and  now  what  iq  called  a 
freight  pro  rata  itineris,  or  for  that  part  of  the  voyage  which  is 
performed,  is  due.     This  ia  quite  a  common  transaction. 

If  freight  for  a  part  of  the  voyage  is  payable,  the  question 
arises  by  what  rule  of  proportion  shall  it  be  measured.  One  is 
purely  geographical,  and  formerly  much  used;  that  is,  the 
whole  freight  would  pay  for  so  many  miles,  and  the  freight  for 
a  part  must  pay  for  so  many  less.  Another  is  purely  commer- 
cial. The  whole  freight  being  a  certain  sum  for  the  whole  dis- 
tance, what  will  it  cost  to  bring  the  goods  to  the  place  where 
they  are  received,  and  how  mnch  to  take  them  thence  to  their 
original  destination.  Let  the  original  freight  be  divided  into 
two  parts  proportional  to  these,  and  the  first  part  is  the  freight 
for  the  part  of  the  voyage  through  which  they  were  carried,  or, 
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as  it  IB  called,  the  freight  pro  rata,  and  is  to  be  paid  by  the  ship- 
per who  receives  the  goods.  Neither  of  these,  nor  indeed  any 
other  fixed  and  precise  rule,  is  generally  adopted  in  this  country. 
Bat  both  conrts  and  merchants  seek,  by  combining  the  two,  to 
ascertain  what  proportion  of  tbe  increase  of  value  expected  from 
the  intended  transportation  has  been  actually  conferred  upon  the 
goods  by  actual  partial  transportation,  and  this  is  to  be  taken  as 
the  freight  that  ia  due  pro  rata  itineris. 

If  the  bill  of  ladii^  requires  delivery  to  the  consi^ee  or 
his  assigns,  "he  or  they  paying  freight," — which  is  usual, — and 
the  master  delivers  the  goods  without  receiving  freight,  which 
the  consignee  fails  to  pay,  the  manter  or  owner  cannot  in  the 
absence  of  express  contract  fall  back  on  the  consignor  and  make 
him  liable,  unless  he  can  show  that  the  consignor  actually  owned 
the  goods,  or  by  his  words  or  acts  made  himself  reaponsiblo 
therefor ;  in  which  case  the  biU  of  lading,  in  this  respect,  is  noth- 
ing more  than  an  order  by  a  principal  upon  an  agent  to  pay 
money  due  from  the  principal. 

Under  the  usual  bill  of  lading  the  goods  are  to  be  delivered 
to  the  consignee  or  his  assigns  on  the  payment  of  freight.  If 
goods  are  accepted  under  this  bill  of  lading,  the  party  receiving 
them,  whether  the  consignee  or  his  assignee,  becomes  liable  for 
the  freight.  If  the  master  delivers  goods  to  any  one,  saying  that 
he  shall  look  to  him  for  the  freight,  he  may  demand  the  freight 
of  him  unless  that  person  had  tbe  absolute  right  to  the  goods 
without  payment  of  freight;  which  must  be  very  seldom  the 
ease.  If  the  consignee  is  not  liable  for  the  freight,  his  indorse- 
ment of  the  bill  of  lading  does  not  make  him  so.  And  if  the 
consignee  is  liable,  and  the  goods  are  received  by  any  one  only 
as  agent  of  the  consignor,  this  agent  does  not  thereby  become, 
liable. 

If  freight  be  paid  in  advance,  and  not  subsequently  earned, 
it  must  be  repaid,  unless  it  can  be  shown  that  the  owner  took 
a  less  sum  for  ready  cash  than  he  would  otherwise  have  had, 
and  for  this  or  some  other  equivalent  reason  the  money  paid 
was  as  a  final  settlement,  and  was  to  be  retained  by  the  owner 
at  all  events. 

If  a  consignee  pay  more  than  he  should,  he  may  recover  it 
back,  if  paid  through  ignorance  or  mistake  of  fact;  but  not  if, 
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with  full  knowledge  of  all  the  facts,  he  was  ignorant  or  mistaken 
as  to  the  law. 

If  one  sells  his  ship  after  a  voyage  is  commeDced,  he  alone 
can  claim  the  freight  of  the  shipper  of  goods,  although  by  the 
contract  of  sale  the  seller  is  to  pay  it  over  to  the  purchaser.  A 
mortgagee  of  a  ship  who  has  not  taken  posseasion,  has  not,  in 
general,  any  right  to  the  freight,  unless  this  is  specially  agreed. 
Neither  has  a  lender  on  a  bottomry  bond. 

No  freight,  of  course,  can  be  earned  by  an  illegal  voyage,  as 
the  law  will  not  enforce  any  illegal  contract,  or  sanction  any 
illegal  conduct. 

The  goods  are  to  be  delivered,  by  the  bill  of  lading,  in  good 
condition,  "excepting  the  dangers  of  the  seas,"  and  such  other 
risks  or  perils  as  may  be  expressed.  If  the  goods  are  dam- 
aged to  any  extent  by  any  of  these,perils,  and  yet  can  be  and 
are  delivered  in  specie  (that  is,  if  the  goods  are  actually  deliv- 
ered although  hurt  or  spoilt,  as  com  or  hides  althongh  rotten, 
flour  although  wet,  iish  although  spoilt),  the  freight  is  payable. 

The  shipper  or  consignee  cannot  abandon  the  goods  for  the 
freight,  if  they  remain  in  tpede,  although  they  may  be  worth- 
less ;  for  damage  caused  by  an  excepted  risk  is  his  loss,  and  not 
the  loss  of  the  owner.  If  they  are  lost  by  a  risk  which  the  ship- 
owner does  not  except  in  the  bill  of  lading,  he  is  answerable  for 
that  loss,  and  it  may  be  charged  in  settlement  of  freight. 

If  they  are  lost  in  substance,  4:hough  not  in  form,  that  is, 
although  the  eases  or  vessels  are  preserved,  as  if  sugar  is  washed 
out  of  boxes  or  hogsheads,  or  wine  leaks  out  of  casks,  by  reason 
of  injury  sustained  from  a  peril  of  the  sea,  though  the  master 
may  deliver  the  hogshead  or  boxes  or  casks,  this  is  not  a  de- 
livery of  the  sugar  or  of  the  wine,  and  no  freight  is  due. 

If  the  goods  are  injured,  or  actually  perish  and  disappear 
from  internal  defect  or  decay  or  change,  that  is,  from  causes  in- 
herent in  the  goods  themselves,  with  no  fault  of  the  master, 
freight  is  due.  But  if  it  can  be  shown  that  the  loss  or  injury 
might  have  been  avoided  by  the  use  of  proper  precautionary 
measures,  and  that  the  usual  and  customary  methods  for  this 
purxMWe  have  been  neglected,  the  master  or  ship-owners  may  be 
held  liable  for  the  damage. 

If  they  are  lost  from  the  fault  of  the  ship-owner,  the  master, 
or  crew,  the  ship-owner  must  make  the  loss  good;  but  in  this 
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case  may  have,  by  way  of  offset  or  dedaction,  hia  freight,  be- 
cause the  shipper  is  entitled  to  full  indemidfication,  but  not  to 
make  a  profit  out  of  this  loss.  If  goods  are  delivered  although 
dami^ted  and  detertorated  from  faults  for  which  the  owner  is 
responsible,  as  bad  stowage,  deviation,  negligent  navigation,  or 
the  like,  freight  is  due ;  the  amount  of  the  damage  being  first 
deducted. 

The  rules  in  respect  to  passage-money  are  quite  analogous 
to  those  which  regulate  the  payment  of  freight.  Usually,  how- 
ever, the  passage-money  is  paid  in  advance.  But  It  is  not  earned 
except  by  carrying  the  passenger,  or  pro  rata,  by  carrying  him 
only  a  part  of  the  way  with  his  consent.  And  if  paid  in  advance, 
and  not  earned  by  the  fault  of  the  ship  or  owner,  it  can  be  re- 
covered back. 

SftcnoN  VII. 

CHARTEB-PAETIES. 

Tee  owner  may  let  his  ship  to  others,  and  the  written  instru- 
ment by  which  this  is  done  is  called  by  an  ancient  name,  a 
Charter-party.  The  form  of  this  instrument  varies  consider- 
ably, because  it  must  express  the  bargain  between  the  parties, 
and  this  of  course  varies  with  circumstances  and  the  pleasure 
of  the  parties.  An  agreement  to  make  and  receive  a  charter, 
thoi^b  not  itself  equivalent  \o  a  charter,  will,  if  the  purposes 
of  the  proposed  charter  are  carried  into  effect,  be  considered  as 
evidence  that  such  a  charter  was  made  and  completed. 

Qenerally,  only  the  burden  of  the  ship  is  let,  the  owner  hold- 
ing possession  of  her,  finding  and  paying  her  master  and  crew 
and  supplies  and  repairs,  and  navigating  her  as  is  agreed  upon. 
Sometimes,  however,  the  owner  lets  his  ship  as  be  might  let  a 
house,  and  the  hirer  takes  posseasiim,  mans,  navigates,  supplies, 
and  even  repairs  her. 

In  the  latter  case,  bills  of  lading  are  not  commonly  given  by 
the  ship-owner  to  the  hirer;  but  if  the  hirer  takes  the  goods  of 
other  shippers,  bills  of  lading  are  given  by  him  to  them.  In  the 
former  case,  which  we  have  said  is  much  more  common,  bills  of 
lading  are  usually  given  by  the  ship-owner  to  the  charterer  (or 
hirer),  as  they  are  in  the  case  of  a  general  ship.  They  are 
then,  however,  little  more  than  evidence  of  the  delivery  and 
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receipt  of  the  goods,  for  the  charter-party  is  the  controlling 
contract  as  to  all  the  terms  or  provisions  which  it  expresses. 
The  master  is  not  authorized  to  sign  bills  promising  to  carry 
and  deliver  the  goods  for  less  freight  than  has  been  stipulated 
for.  .  And  if  he  signs  such  bills,  and  goods  are  shipped  by  the 
charterer,  neither  the  charterer  nor  any  person  shipping  the 
goods  vith  a  knowledge  of  the  charter-party  could  defend,  on 
account  of  the  bills  of  lading,  against  the  owner's  claims  under 
the  charter-party. 

There  is  no  particular  form  required  for  a  charter-party.  It 
shonld,  however,  designate  particularly  the  ship,  the  voyage,  the 
master,  and  the  parties ;  should  describe  the  ship  generally,  and 
particularly  as  to  her  tonnage  or  capacity;  should  designate 
especially  what  parts  of  the  ship  are  let,  and  what  parts,  if  any, 
are  reserved  to  the  owner,  or  to  the  master,  to  carry  goods,  or 
for  the  pnrpose  of  navigation ;  should  describe  the  voyage,  or 
the  period  of  time  for  which  the  ship  is  hired,  with  proper  par- 
ticnlarity;  should  set  forth  the  lay-days,  the  demurrage,  the 
obligation  upon  either  party  to  man,  navigate,  supply,  and  re- 
pair the  ship,  and  all  other  particulars  of  the  bargain,  for  this  is 
a  written  instrument  of  an  important  character,  and  cannot  be 
V(aried  by  any  external  evidence.  Finally,  it  shonld  state,  dis- 
tinctly and  precisely,  how  much  is  to  be  paid  for  the  ship, — 
whether  by  ton,  and  if  so,  whether  by  ton  of  measurement  or 
ton  of  capacity  of  carriage,  or  in  one  gross  sum  for  the  whole 
burden, — and  when  the  money  is  payable,  and  how;  that  is,  in 
what  currency  or  at  what  exchange,  especially  if  it  be  payable 
abroad.  The  charter-party  usually  binds  the  ship  and  freight 
to  the  performance  of  the  duties  of  the  owner,  and  the  cargo 
to  the  duties  of  the  shipper.  But  the  law-merchant  would 
create  this  mutuality  of  obligation  if  it  were  not  expressed. 

If  the  hirer  takes  the  whole  vessel,  he  may  put  the  goods  of 
other  shippers  on  board  (unless  prevented  by  express  stipula- 
tion) ;  but  whether  he  fills  the  whole  ship  or  not,  he  pajfs  for  the 
whole ;  and  what  he  pays  for  so  much  of  the  bhip  as  is  empty  is 
said  to  be  paid  for  dead  freight ;  and  if  the  master  brought  back 
the  cargo  because  it  conld  not  be  disposed  of,  the  owner  of  the 
cargo  would  pay  freight  for  bringing  it  back,  although  the 
charter-party  said  nothing  about  a  return  cargo.  The  freight  is 
calculated  on  the  actual  capacity  of  the  ship,  unless  she  is  agreed 
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to  be  of  a  specified  tonnage.  If  either  party  is  deceived  or  de- 
frauded by  any  statemeut  in  the  charter-party,  he  has,  of  course, 
his  remedy  against  the  other  party. 

If  a  charterer  takes  the  goods  of  other  fdiippers,  payment  by 
one  of  them  to  the  master  or  ship-owner  is  a  good  defense  a^^ainst 
the  claim  of  the  charter  against  him,  for  so  much  as  the  chart- 
erer was  bound  to  pay  the  owner,  but  no  more. 

The  voyi^  may  be  a  double  one;  a  voyage  oat,  and  then  a 
voyage  home ;  or  a  voyage  to  one  port,  and  thence  to  another. 
The  question  sometimes  arises,  whether  any  freight  is  payable 
if  the  ship  arrives  in  safety  out,  and  delivers  her  cargo  there, 
and  is  lost  on  her  return  with  the  cargo  that  represents  the 
cargo  out.  Of  course,  the  parties  may  make  what  bargain  they 
please,  and  the  law  respects  it;  but  in  the  absence  of  an  t^ree- 
ment  on  this  point,  the  courts  would  generally  consider  each 
voyage,  at  the  termination  of  which  goods  are  delivered,  as  a 
voyage  by  itself,  earning  its  own  freight. 

As  time  has  become  of  the  utmost  importance  in  commercial, 
transactions,  both  parties  to  this  contract  should  be  punctual, 
and  cause  no  unnecessary  delay ;  and  for  such  delay  the  party 
injured  would  have  his  remedy  against  the  party  in  fault.  The 
charter-party  usually  provides  for  so  many  "lay-days,"  and  for 
so  much  "  demurrage. "  Lay-days,  or  working-days,  are  so  many 
days  which  the  charterer  is  allowed,  without  paying  for  them,  or 
paying  only  a  small  price,  for  loading  or  for  unloading  the  ves- 
sel. These  lay-days  are  counted  from  the  arrival  of  the  ship  at 
her  dock,  wharf,  or  other  place  of  discbarge,  and  not  from  her 
arrival  at  her  port  of  destination,  unless  otherwise  agreed  on  by 
the  parties;  and  the  usage  of  the  port  is  often  adverted  to,  to 
determine  the  place  and  manner  of  loading.  In  the  absence  of 
any  custom  or  bargain  to  the  contrary,  Sundays  are  computed 
in  the  calculation  of  lay-days  at  the  port  of  discharge,  but  if 
the  contract  specifies  "working  lay-days,"  Sundays  and  holi- 
days are  excluded.  If  more  time  than  the  agreed  lay-days  is 
occupied,  it  must  be  paid  for;  and  "demurrage"  means  what  is 
thus  paid.  Usually,  the  charterer  agrees  to  pay  so  much  demur- 
rage a  day.  If  he  agrees  only  to  pay  demurrage,  without  speci- 
fying the  sum,  or  if  so  many  working  days  are  agreed  on,  and 
nothing  more  is  said,  it  would,  generally,  be  considered  that  the 
nnmber  of  lay-days  determined  what   was  a   reasonable   and 
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proper  delay,  and  that  for  whatsoever  was  more  than  this  the 
part7  in  fault  must  pay  a  reasonable  indemnity. 

If  time  be  occupied  in  the  repairs  of  the  ship,  which  become 
necessary  without  the  fault  of  the  ship-owner  or  master,  or  of 
the  ship  itself,  that  is,  if  they  do  not  arise  from  her  original  un- 
seaworthiness, the  charterer  pays  during  this  time.  The  char- 
terer or  hirer' must  not  abandon  the  vessel  while  he  can  keep  her 
afloat,  and  suitably  provided  for  the  employment  and  destination 
for  which  he  was  hired ;  and  the  ship-owner  must  be  ready  to 
pay  all  expenses  and  damages  necessarily  incurred  for  the  pur- 
pose. But  the  charterer  will  not  "be  bound  by  the  chart«r-party 
to  wait  for  the  repair,  unless  the  vessel  can  be  repaired  within 
a  reasonable  time. 

Many  cases  have  arisen  where  the  ship  was  delayed  by  differ- 
ent causes,  and  the  question  occurred,  which  party  should  pay 
for  the  time  thus  lost.  I  should  say  that  no  delay  arising  from 
the  elements,  as  from  ice,  or  tide,  or  tempest,  or  from  any  act 
of  government,  or  from  any  real  disability  of  the  consignee 
which  could  not  be  imputed  to  his  own  act,  or  to  his  own  wrong- 
ful neglect,  woold  give  rise  to  a  claim  on  the  charterer  for  de- 
murrage. 

Demurrage  seems  essentially  due  only  for  the  fault  or  volun- 
tary  act  of  the  charterer ;  but  if  he  hires  at  so  much  on  time, 
that  is,  by  the  day,  week,  or  month,  then,  if  the  vessel  be  delayed 
by  seizare,  embargo,  or  capture,  and  the  impediment  is  removed, 
and  the  ship  completes  her  voyage,  the  charterer  pays  for  the 
whole  time.  If  she  be  condemned,  or  otherwise  lost,  this  termi- 
nates the  voyage  and  the  contract. 

The  contract  may  be  dissolved  by  the  parties,  by  mutual  con- 
sent, or  against  their  consent  by  any  circumstance  which  makes 
the  fulfilment  of  the  contract  illegal;  as,  for  example,  by  a 
declaration  of  war,  on  the  part  of  the  country  to  which  the 
ship  belongs,  against  that  to  which  she  was  to  go.  So,  either 
an  embargo,  or  an  act  of  non-intercourse,  or  a  blockade  of  the 
port  to  which  the  ship  was  going,  may  either  annul  or  suspend 
the  contract  of  charter-party.  And  we  should  say  they  would 
be  held  to  suspend  only,  if  they  were  temporary  in  their  terms, 
and  did  not  require  a  delay  which  would  be  destructive  of  the 
purposes  of  the  voyage. 
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Section  VIII. 

QEN£!BAL  AVBBAQE. 

"Whichbvbb  of  the  three  great  mercantile  interests — ship, 
freight,  or  cargo — is  voluntarily  lost  or  damaged  for  the  benefit 
of  the  others,  if  the  others  receive  benefit  therefrom,  they  miist 
contribute  ratably  to  the  loss.  That  is  to  say,  such  a  loss  is 
averaged  upon  all  the  interests .  and  property  which  derive  ad- 
vantage from  it.  The  phrase  "general  average"  is  used,  be- 
cause a  loss  of  a  part  is  thus  divided  among  all  the  other  parts, 
and  is  sustained  by  all  in  eqhal  proportion.  This  rule  is  an- 
cient and  universal  It  would  be  held  to  apply  to  all  our  inland 
navigation,  whether  of  river  or  lake,  steam  or  canvas. 

There  are  three  essentials  in  general  average  without  the  con- 
currence of  all  of  which  there  can  be  no  claim  for  a  loss.  First, 
the  sacrifice  must  be  voluntary;  second,  it  must  be  necessary ; 
third,  it  must  be  successful.  Or,  in  other  words,  there  must  be 
a  common  danger,  a  voluntary  loss,  and  a  saving  of  the  im- 
periled property  by  that  loss. 

The  loss  must  not  only  be  voluntary,  but,  what  is  indeed 
implied  in  its  being  voluntary,  it  must  be  for  the  purpose  and 
with  the  intention  of  saving  something  else.  And  this  inten- 
tion mnst  be  carried  into  effect ;  for  only  the  interest  or  prop- 
erty which  is  actually  saved  can  be  called  on  to  contribute  for 
that  which  was  lost. 

The  reason  of  what  has  been  said  must  be  distinctly  under- 
stood, because  the  whole  law  of  general  average  rests  upon  it. 
It  is  simply  this;  if  any  man's  property  be  destroyed  for  the 
benefit  of  his  neighbors,  they  who  are  helped  by  his  loss  ought 
to  make  up  his  loss.  The  law  supposes  that  all  who  are  inter- 
ested in  the  ship  or  the  cargo,  or  any  part  of  either,  i^ree  to- 
gether beforehand,  that,  if  a  sacrifice  of  a  part  can  save  the  rest, 
that  sacrifice  shall  be  made,  without' stopping  to  ask  who  it  is 
that  suffers  in  the  first  place ;  and  that  afterwards,  if  the  sacri- 
fice be  beneficial  to  any  for  whom  it  was  made,  such  persons  shuH 
bear  their  share  of  it,  by  contributions  to  him  whose  property 
was  purposely  destroyed  for  their  good.  And  their  contribu- 
tions shall  be  in  proportion  to  the  value  of  the  property  saved 
for  them  by  the  sacrifice. 
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Any  loss  wfaieh  comes  within  this  reason  is  an  average  loss ; 
as  ransom  paid  to  a  captor  or  pirate :  not  so,  however,  if  be  take 
what  he  will,  and  leave  the  ship  and  the  rest;  for  this  there 
is  no  contribution.  So,  cutting  away  bulwarks  or  the  deck,  to 
get  at  goods  for  jettison,  is  an  average  loss.  As  is  also  the  cnt- 
ting  away  of  the  masts  and  rigging,  or  throwing  overboard  a 
boat  to  relieve  the  ship,  or  the  loss  of  a  cable  and  anchor,  or 
either,  by  cutting  the  cable  to  avoid  an  impending  peril.  So  is 
a  damage  which,  though  not  intended,  is  the  direct  effect  and 
consequence  of  an  act  which  was  intended ;  as,  where  a  mast  is 
purposely  cut  away,  and  by  reason  of  it  water  gets  into  the 
hold,  and  damages  a  cargo  of  corn,  this  damage  is  aa  much  a 
general  average  as  the  loss  of  the  maat. 

But  if  a  ship  makes  all  sail  in  a  violent  gale  to  escape  a  lee 
shore,  and  so  saves  ship  and  cargo,  but  carries  away  her  spars, 
etc, ;  or  if  an  armed  ship  fights  a  pirate  or  enemy,  or  beats  him 
off  at  great  loss;  the  first  is  a  common  sea-risk,  the  second  a 
common  war-risk,  and  neither  of  them  is  a  ground  for  average 
contribution. 

It  is  not  considered  prudent  to  lade  goods  on  deck,  because 
they  are  not  only  more  liable  to  loss  there,  but  hamper  the 
vessel,  and  perhaps  make  her  top-heavy,  and  increase  the  com- 
mon danger  for  the  whole  ship  and  cargo.  Therefore,  hy  the 
general  rule,  if  goods  on  deck  are  jettisoned  (which  old  mercan- 
tile word  means  cast  overboard),  they  are  not  to  be  contributed 
for.  But  there  are  some  voyages  on  which  there  is  a  known 
and  established  usage  to  carry  goods  of  a  certain  kind  on  deck. 
This  justifies  the  carrying  them  there,  and  then  the  jettison  of 
them  would  entitle  the  owner  to  contribution. 

The  repairs  of  a  ship  are  for  the  benefit  of  the  ship  itself. 
But  if  a  ship  be  in  a  damaged  condition,  at  a  port  where  she 
'  cannot  be  permanently  repaired,  and  receive  there  a  temporary 
repair,  which  enables  her  to  proceed  to  another  port  where  she 
may  have  a  thorough  repair,  and  thereby  the  voyage  is  saved, 
the  cost  of  all  of  the  first  repair  which  was  of  no  further  use 
than  to  make  the  permanent  repair  possible,  is  to  be  contributed 
for  by  ship,  freight,  and  cargo,  because  all  these  were  saved 
by  it. 

If  a  ship  put  into  a  port  for  necessary  repair,  and  receive  it, 
and  the  T<^age  is  by  reason  thereof  successfully  prosecuted,  the 
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wages  and  provisions  of  the  crew,  from  the  time  of  putting  away 
for  the  port,  the  expense  of  loading  and  unloading,  and  every 
other  necessary  expense  arising  from  this  need  of  repair,  are  an 
average. 

As  to  the  expenses,  wages,  etc.,  during  a  capture,  or  a  deten- 
tion by  embargo,  the  claim  for  contribution  is  limited  to  those 
expenses  which  are  necessarily  and  Buccessfally  incurred  in 
saving  or  liberating  the  property. 

The  loss  or  aacrifiee -must  be  necessary  or  jnstifled  by  a  reason- 
able probability  of  its  necessity  and  utility. 

An  "Adjustment  of  Average"  means  an  account  stated,  which 
exhibits  accurately  all  the  losses  to  be  contributed  for,  and  all 
the  property  or  interests  bound  to  contribnte,  and  all  the  persons 
entitled  to  receive  contribution,  and  the  amounts  they  shonld 
each  receive,  and  all  persons  bound  to  pay  contribution,  and  the 
amounts  they  should  each  p^. 

It  is  the  master's  duty  to  have  an  average  adjustment  made 
at  the  first  port  of  delivery  at  which  he  arrives.  And  an  adjust: 
meut  made  there,  especially  if  this  be  a  foreign  port,  is  generally 
held  to  be  conclusive  upon  all  parties.  For  the  purpose  of  this 
rule,  our  States  are  foreign  to  each  other;  as  they  are  indeed 
for  most  purposes  under  the  Law  of  Admiralty,  or  the  Law  of 
Shipping.  And  we  should  state  the  rule  to  be  that  an  adjust- 
ment, when  properly  made,  according  to  the  law  of  the  port 
where  it  is  made,  is  binding  everywhere.  But  a  foreign  adjust- 
ment might  doubtless  be  set  aside  or  corrected,  for  fraud  or 
gross  error. 

The  master  has  the  right  of  refusing  delivery  of  the  goods, 
until  the  contribution  due  from  them  on  general  average  is  paid 
to  him.  That  is,  he  cannot  hold  the  whole  cargo,  if  it  belong 
to  different  consignees,  until  the  whole  average  is  paid ;  but  he 
may  hold  all  that  belongs  to  each  consignee,  until  all  that  is  due 
from  that  consignee  is  paid.  And  the  master  may  retain  pnbUc 
property  belonging  to  the  United  States  until  the  average  con- 
tribution due  upon  it  has  been  paid. 

As  the  purpose  of  aver^;e  and  contribution  is  to  divide 
the  loss  proportionately  over  aU  the  property  saved  by  it,  the 
whole  amount  which  any  one  loses  is  not  made  up  to  him,  but 
only  so  much  as  will  make  his  loss  the  same  percentage  as  every 
other  party  suffers.     Thus,  if  there  be  four  shippers,  and  each 
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has  on  board  $5,000,  and  the  ship  is  worth  $15,000,  and  the 
freight  $5,000,  and  all  the  goods  of  one  shipper  are  thrown  over, 
and  everything  else  saved ;  now  the  whole  contributing  interest 
is  $40,000,  and  the  loss,  which  is  $5,000,  is  one-eighth  of  this 
cmtribntory  interest.  The  shipper  whose  goods  are  jettisoned 
therefore  loses  one-eighth  of  his  goods,  and  the  remaining  seven- 
eights  are  made  up  to  him,  hy  eaeh  owner  of  property  saved 
giving  up  one-eighth. 

There  are  oaually  in  every  commercial  place  penKHia  whose 
business  it  is  to  make  up  Adjustments.  With  us  this  work  is 
generaUy  dtme  by  insurance  brokers. 

Section  IX. 


In  the  Law  of  Shipping  and  the  usage  of  merchants,  tho 
word  "salvage'^  has  two  quite  different  meanings.  If  a  ship  or 
cai^o  meets  with  disaster,  and  the  latter  part  is  destroyed  or 
lost,  and  a  part  be  saved,  that  which  is  saved  is  called  the 
"salvage."  Thus,  if  a  ship  be  wrecked,  and  sold  where  she  lies 
because  she  cannot  be  got  off,  her  materials,  wood  and  metal, 
her  spars,  sails,  cordage,  boats,  and  everything  else  about  her 
which  has  any  value,  constitute  the  "salvage."  And  all  of  this, 
or  the  proceeds  of  it  if  it  be  sold  by  the  master,  belong  to  the 
owner  or  to  the  insurer,  accordingly  as  circumstances  may  indi- 
cate ;  and  this  question  will  be  considered  in  the  chapter  on  the 
Law  of  Insurance. 

Besides  this,  which  is  the  primary  meaning  of  the  word, 
salvage  has  quite  another  signification.  By  an  ancient  and  imi- 
versal  law,  maritime  property  which  has  sustained  maritime 
disaster,  and  is  in  danger  of  perishing,  may  be  saved  by  any 
person  who  can  save  it,  whether  they  are  or  are  not  requested 
to  do  so  by  the  owner  or  his  agent.  And  the  persons  so  saving 
it  acquire  a  right  to  compensation,  and  a  lien  or  claim  on  the 
property  saved  for  compensation.  The  persons  saving  the  prop- 
erly are  called  "salvorSj"  and  the  amount  paid  to  them  for 
saving  the  property  is  called  "salvage."  This  is  now  the  more 
commtffi  use  of  the  word. 
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This  law  ia  not  only  applicable  to  all  maritime  property,  bat 
is  confined  to  that ;  and  is  nearly  unknown  in  reference  to  prop- 
erty saved  from  destruction  on  land. 

Because  this  principle  is  wholly  and  exdusiyely  maritime,  no 
court  but  that  of  Admiralty  acknowledges  and  enforces  it. 
Salvors  have  a  lieQ  on  the  property  saved  for  their  compensation ; 
that  IB,  they  have  possession  of  it,  and  have  a  right  to  keep  posses- 
sion of  it  until  their  claim  be  satisfied.  If  the  claim  is  disputed 
1^  the  owners  it  is  enforced  by  proceeding  in  the  Admiralty 
Court. 

Although  services  were  rendered  to  the  ship  or  cargo,  or  both, 
it  does  not  follow  that  they  were  salvage  services  in  the  legal 
sense  of  the  word.  For  certainly  every  person  who  helps  another 
at  sea  does  not  thereby  acquire  a  right  to  take  possession  of  the 
property  in  reference  to  which  his  assistance  was  given,  and 
carry  it  into  port.  To  give  this  right,  the  property,  whether 
ship  or  cargo,  must  have  been  in  the  proper  and  rational  sense 
of  the  term  saved;  that  is,  there  must  have  been  actual  dis- 
aster and  impending  danger  of  destruction ;  and  from  this  dan- 
ger the  property  must  have  been  rescued  by  the  exertion  of  the 
salvors,  either  alone,  or  working  together  with  the  original  crew. 

It  is  to  be  noticed,  however,  that  neither  the  master  nor  ofBcers 
nor  sailors  of  the  ship  that  is  saved  can  be  salvors,  or  entitled  to 
salvage.  The  policy  of  the  law-merchant  forbids  the  holding  out 
such  a  reward  for  merely  doing  their  duty.  It  considers  that 
sailors  might  be  induced  to  let  the  vessel  get  into  danger,  if  they 
could  expect  a  special  reward  for  getting  her  out  of  it.  They 
are  already  bound  by  law  to  do  all  they  possibly  can  do  to  save 
the  ship  and  cargo  under  all  circumstances.  But  courts  of 
admiralty  have  sometimes  allowed  gratuities  to  seamen  for 
extraordinary  exertions  and  very  meritorious  conduct,  A  pas- 
senger may  be  a  salvor  of  the  ship  he  sails  in,  because  he  has  no 
especial  duty  in  regard  to  it. 

If  the  Court  of  Admiralty  find  it  to  be  a  case  for  salvage, 
there  are  no  positive  and  certain  rules  which  determine  how 
much  shall  be  given,  or  in  what  proportions,  to  the  different 
salvors.  In  every  case  the  court  is  governed  by  the  circun- 
stances  of  that  case;  and  even  if  a  ship  or  cargo  be  entirely 
abandoned  at  sea,  or,  in  maritime  phrase,  derelict,  those  who 
find  it  and  take  possession  of  it,  and  bring  it  in,  take  according 
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to  their  merits,  and  not  one-iialf,  as  used  to  be  the  rule.  More 
than  one-half  is  very  seldom  given ;  but  this  has  been  done  in 
a  few  extraordinary  cases. 

If  the  property  is  not  entirely  derelict  or  deserted,  and  all 
hope  of  recovering  it  by  the  original  crew  given  up,  then  less 
than  half  is  usually  given  by  way  of  salvage.  How  much  less 
depends  on  the  circumstaneeB.  It  may  be  very  little,  or  nearly 
half.  The  court  will  inquire  how  much  time  was  lost  by  the 
salvors,  how  much  labor  the  saving  of  the  property  required,- 
and,  most  of  all,  how  much  exposure  the  salvors  underwent,  or 
how  much  danger  they  incurred.  For  it  is  an  established  rule, 
that  in  addition  to  a  fair  compensation  for  time,  labor,  and  loss 
of  insurance  (for  which  see  the  chapter  on  Insurance),  the 
court  will  give  a  further  sum  by  way  of  reward,  and  for  the 
purpose  of  encouraging  others  to  make  similar  exertions  and 
incur  similar  perils  to  save  valuable  property.  And,  in  this 
point  of  view,  all  neceasary  exposure  and  danger  are  considered 
as  entitled  to  liberal  reward. 

If  the  court  have  not  restored  the  property  to  its  owners 
on  their  giving  bonds  with  sureties  to  pay  the  salvage  and  costs, 
they  order  the  property  sold ;  and  they  may  do  either  of  these 
things  at  any  period  of  the  proceedings.  At  the  close,  they 
decree  the  whole  amount  of  salvage,  and  also  direct  particularly 
its  distribution. 

A  large  part,  usually  about  one-fourth,  of  the  whole  salvage, 
is  allowed  to  the  owners  of  the  saving  ship  or  ships ;  another 
laiige  part  to  her  master,  less  parts  to  the  officers,  in  proportion 
to  their  rank,  and  the  residue  is  divided  among  the  crew,  with 
such  discrimination  between  one  and  another  as  greater  or  less 
exertions  or  merit  require. 

Section  X. 

THE  NAVIGATION  OF  THE  SHIP. 

I.  Of  the  Powers  and  Duties  op  the  Master. — The  mas- 
ter has  the  whole  care  and  the  supreme  command  of  his  vessel, 
and  his  duties  are  eo-eqnal  with  his  authority.  He  must  see  to 
everything  that  respects  her  condition;  including  her  repair, 
supply,  loading,  navigation,  and  unloading.     He  is  principally  ■ 
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the  agent  of  the  owner;  but  la,  to  a  certain  extent,  the  agent 
of  the  ahipper,  and  of  the  insurer,  and  of  all  who  are  interested 
iu  the  property  under  his  charge. 

Much  of  his  authority  as  agent  of  the  owner  springs  from 
necessity.  He  may  even  sell  the  ship  in  a  ease  of  extreme 
necessity ;  so  he  may  make  a  bottomry  bond  which  shall  pledge 
her  for  a  debt ;  ao  he  may  charter  her  for  a  voyage  or  a  term 
of  time;  so  he  may  raise  money  for  repairs,  or  incur  a  debt 
therefor,  and  make  his  owners  liable.  All  these,  however,  he 
can  do  only  from  necessity.  If  the  owner  be  present,  in  person 
or  by  his  agent,  or  is  within  easy  access,  or  can  be  consulted, 
by  telegraph  or  otherwise,  without  a  loss  of  time  which  wonld 
be  seriously  injurious,  the  master  has  no  power  to  do  any  of 
these  tilings  unless  specially  authorized. 

If  he  does  them  iu  the  home  port,  the  owner  i^  liable  only 
where,  by  some  act  or  words,  he  ratifies  or  adopts  the  act  of  his 
master.  If  in  a  foreign  port,  even  if  the  owner  were  there,  he 
may  be  liable,  on  his  master's  contracts  of  this  kind,  to  those 
who  neither  knew  nor  had  the  means  of  knowing  that  the 
master's  power  was  superseded  or  qualified  by  the  presence  of 
the  owner.  The  master  being  by  the  law-merchant  the  general 
agent  of  the  owner  of  the  ship,  no  one  dealing  with  him  can  be 
prejudiced  by  any  private  or  secret  limitations  to  his  authority 
by  the  owner. 

Beyond  the  ordinary  extent  of  his  power,  which  is  limited 
to  the  care  and  navigation  of  the  ship,  he  can  go,  as  we  have 
said,  only  from  necessity.  But  this  necessity  must  be  greater 
to  justify  some  acts  than  for  others.  Thus,  he  can  sell  the  ship 
only  in  a  ease  of  extreme  and  ui^nt  necessity ;  that  is,  only 
when  it  seems  in  all  reason  impossible  to  save  her,  and  a  sale 
is  the  only  way  of  preserving  for  the  owners  or  insurers  any 
part  of  her  value.  We  say  "seems;"  for  if  such  is  the  appear- 
ance at  the  time,  when  all  existing  circumstances  are  carefully 
considered  and  weighed,  the  sale  is  not  void,  if  some  accident,  or 
cause  which  could  not  be  anticipated,  as  a  sudden  change  in  the 
wind  or  sea,  enables  the  purchaser  to  save  her  easily.  Several 
such  cases  have  occurred. 

So,  to  justify  him  in  pledging  her  by  bottomry,  there  must 
be  a  stringent  and  sufficient  necessity;  but  it  may  be  far  less 
than  is  required  to  authorize  a  sale.    It  is  enough  if  the  mon^ 
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is  really  needed  for  the  safety  of  the  ship,  and  cannot  otherwise 
be  raised,  or  not  without  great  waste. 

So,  to  eliarter  the  ship,  liiere  must  he  a  snfficient  necessity, 
nnless  the  master  has  express  power  to  do  this.  But  the  neces- 
sity for  this  act  may  be  only  a  mercantile  necessity;  or,  in 
other  words,  a  certain  and  considerable  mercantile  expediency. 

So,  to  bind  the  owne^  to  expense  for  repairs  or  supplies, 
there  most  also  be  a  necessity  for  them.  But  here  it  is  suffi- 
cient if  the  repairs  or  supplies  are  such  as  the  condition  of  the 
vessel,  and  the  safe  and  comfortable  prosecution  of  the  voyage, 
render  proper. 

So  the  master — ^unlike  other  agents,  who  have  generally  no 
power  of  delegation — may  substitute  another  for  himself,  to 
discharge  all  his  duties,  and  possess  all  his  authority,  if  he  is 
unable  to  diacbai^  his  own  duties,  because,  in  that  case,  the 
safety  of  the  ship  and  property  calls  for  this  substitution. 

Oenerally,  the  master  has  nothing  to  do  with  the  cargo  be- 
tween the  lading  and  the  delivery.  But,  if  the  necessity  arises, 
he  may  sell  the  cargo,  or  a  part  of  it,  at  an  intermediate  port, 
if  he  cannot  carry  it  on  or  transmit  it,  and  it  must  perish  before 
he  can  receive  specific  orders.  So,  he  may  sell  it,  or  a  part,  or 
pledge  (or  hypothecate)  it,  by  means  of  a  respondentia  bond, 
in  order  to  raise  money  for  the  common  benefit.  A  bond  of 
respondentia  is  much  the  same  thing  as  to  the  cargo  that  a 
bottonny  bond  is  as  to  the  ship.  Money  is  borrowed  by  it,  at 
maritime  interest,  on  maritime  risk,  the  debt  to  be  discharged 
by  a  loss  of  the  goods.  But  it  can  be  made  by  the  master  only 
on  even  a  stronger  necessity  than  that  required  for  bottomry ; 
only  when  he  can  raise  no  money  by  bills  on  the  owner,  nor  by 
a  bottonny  of  the  ship,  nor  by  any  other  use  of  the  property 
or  credit  of  the  owner.  Indeed,  it  seems  that,  when  goods  are 
sold  by  the  master  to  repair  the  vessel,  it  is  to  be  considered  as 
in  the  nature  of  a  forced  loan,  for  which  the  owner  of  the 
vessel  is  liable  to  the  shipper,  whether  the  vessel  arrive  or  not. 

The  general  remark  may  be  made,  that  a  master  has  no 
ordinary  power,  and  can  hardly  derive  any  extraordinary  power 
even  from  any  necessity,  except  for  those  things  which  are 
fairly  within  the  scope  of  his  business  as  master,  and  during 
his  employment  as  master.  Be^nd  this  he  has  no  agency  or 
authority  that  is  not  expressly  given  him. 

LYi,l.-llv,V^-.OO^^IC 


342  THE  LAW  OF  SHIPPING. 

The  owner  is  liable  also  for  the  wrong-doings  of  the  master; 
but  with  the  limitation  which  belong^  generally  to  the  liability 
of  a  principal  for  the  torts  of  his  agent,  or  of  a  master  for  the 
torts  of  his  servant.  That  is,  he  is  liable  for  any  injury  done 
by  the  master  while  acting  as  the  master  of  his  ship,  but  not  for 
the  wrongful  acts  which  he  may  do  personally  when  he  is  not 
acting  in  his  capacity  of  master,  although  he  holds  the  office  at 
the  time.  Thus  if,  through  want  of  skill  or  care  while  navi- 
gating the  ship,  he  runs  another  down,  the  owner  is  liable  for 
the  collision.  But  the  owner  is  not  liable  if  the  master  em- 
bezzles goods  which  he  takes  on  board  to  fill  his  own  privi- 
lege, to  have  himself  all  the  freight  and  profit. 

For  any  misdeed  of  the  master,  for  which  the  owner  is  liable, 
his  liability  is  limited  to  the  value  o£  the  ship  and  freight. 

2.  Of  Collision. — The  general  rules  in  this  country  in  respecti 
to  collision  are  that  the  party  in  fault  suffers  bis  own  loss  and 
compensates  the  other  party  for  the  loss  he  may  sostain.  If 
neither  is  in  fault,  the  loss  rests  where  it  falls.  If  both  parties 
are  in  fault,  the  loss  rests  where  it  falls  by  the  rules  of  the 
common  law,  but  is  equally  divided  in  Admiralty. ,  There  are 
certain  rules  in  regard  to  sailing,  founded  on  the  principle  that 
the  ship  which  can  change  its  course  to  avoid  collision  with 
least  inconvenience  must  do  so. 

Those  contained  in  Rev.  Stat.  §  4233,  as  amended  by  Act  of 
March  3,  1897,  require  that  "when  two  sailing-vessels  are  ap- 
proaching one  another,  a  vessel  which  is  running  free  shall  keep 
out  of  the  way  of  a  vessel  which  is  close-hauled ;  a  vessel  which  is 
close-hauled  on  the  port  tack  shall  keep  out  of  the  way  of  a 
vessel  which  is  close-hauled  on  the  starboard  tack;  when  both 
are  running  free,  with  the  wind  on  ditferent  sides,  the  vessel 
which  has  the  wind  on  the  port  side  shall  keep  out  of  the  way 
of  the  other;  when  both  vessels  are  running  free,  with  the  wind 
on  the  same  side,  the  vessel  which  is  to  the  windward  shall 
keep  out  of  the  way  of  the  vessel  which  is  to  the  leeward;  a 
vessel  which  has  the  wind  aft  shall  keep  out  of  the  way  of  the- 
other  vessel."  "If  two  vessels  under  steam  are  meeting  end 
on,  the  helms  of  both  shall  be  put  to  port  so  that  each  may  pass 
on  the  port  side  of  the  other ;  if  crossing,  so  as  to  involve  risk  of 
collision,  the  vessel  which  has  the  other  on  her  own  starboard 
side  shall  keep  out  of  the  way  of  the  other." 
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Steam-vesseU  are  regarded  in  the  light  of  vessels  navigat- 
ing with  a  fair  wind,  and  are  always  under  obligations  to  do 
whatever  a  sailix^-vesBel  going  free  or  with  a  fair  wind  would 
be  required  to  do  under  similar  circamBtances.  Their  obl^atiou 
extends  still  further,  because'  Ihey  possess  a  power  to  avoid 
eoUisioD  not  belonging  to  sailing-vessels,  even  if  they  have  a  free 
wind,  the  master  having  the  steamer  under  his  command,  both 
1^  changii^  the  helm  and  by  stopping  or  reversing  the  engines. 

As  a  general  mle,  therefore,  when  meeting  a  sailing-vessel, 
whether  close-hanled  or  with  the  wind  free,  the  latter  has  a  nght 
to  keep  her  course,  and  it  ia  the  duty  of  the  steamer  to  adopt 
such  preeantions  as  will  avoid  her. 

The  statute,  in  addition  to  the  sailii^  and  steering  mles  above 
mentioned,  provides  mlea  for  the  display  of  lights  and  the  use 
of  tog  signals  by  different  classes  of  vessels  on  different  OC' 
casions.  Briefly  stated,  these  rules  provide  that  in  the  night 
all  vessels  in  motion  shall  carry  a  green  light  on  the  starboard 
side  and  a  red  light  on  the  port  side.  Ocean  steamships  and 
steamers  carrying  sail  carry  in  addition  a  white  light  on  the 
foremast  head;  coasting  steamers  a  central  range  of  two  white 
lights;  and  steamers  towing  other  vessels  two  white  mast-head 
lights  arranged  vertically.  All  vessels  at  anchor  in  a  roadstead 
must  show  a  white  tight. 

In  foggy  weather  a  steamer  under  way  must  sound  a  steam- 
whistle,  and  when  towing,  three  blasts  of  quick  succession,  at 
intervals  of  not  more  than  one  minute.  Sailing-vessels  under 
way  must  sound  a  fog  horn  at  intervals  of  not  more  than  one 
minute. 

Both  steamers  and  sailing-vessels  at  anchor  must  soond  a 
bell  at  intervals  of  not  more  than  two  minutes. 

Sbction  XI. 

TEE  SEAMEN. 

The  law  makes  no  important  distinction  between  the  officers, 
or  mates,  as  they  are  usually  called,  and  the  .common  sailors, 
except  that  the  former  must  be  citizens  of  the  United  States. 
Our  statutes  contain  many  provisions  in  behalf  of  the  seamen, 
and  in  regulation  of  their  rights  and  duties,  althoQgh  the  con- 
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tract  between  them  and  the  afaip-owner  ia  in  general  one  ol 
hiring  and  aervice.  They  relate  principally  to  the  followii^ 
pointa:  lat,  the  shipping  articlea;  2d,  wages;  3d,  provisions 
and  subsistence;  4th,  the  seaworthiness  of  the  ship;  5th,  the 
care  of  seamen  in  sickness ;  6th,  the  bringing  them  home  from 
abroad ;   7tli,  r^olation  of  punishment. 

First.  Every  master  of  a  vessel  bound  from  a  port  in  the 
United  States  to  any  foreign  port,  except  British  North  America, 
West  India  Islands,  or  Mexico,  or  of  any  ship  or  vessel  of  the 
burden  of  seventy-five  tons  or  upwards,  bound  from  a  port  in 
the  Atlantic  to  one  on  the  Pacific,  or  vice  versa,  is  required  to 
have  shipping  articles,  which  articles  every  seaman  on  board 
must  sign,  in  the  presence  of  a  U.  S.  Shipping  Commissioner. 

Thf^  must  contain  the  following  particulars '.  "1.  The  nature, 
and  aa  far  as  practicable,  the  duration  of  the  intended  voyage  or 
engagement,  and  the  port  or  country  at  which  the  voyage  is  to 
terminate ;  2.  The  numbers  and  description  of  the  crew,  specify- 
ing their  respective  employments;  3.  The  time  at  which  each 
seaman  is  to  be  on  board,  to  begin  work;  4.  The  Rapacity  in 
which  each  seaman  is  to  serve ;  5.  The  amount  of  wages  which 
each  seaman  is  to  receive;  6.  A  scale  of  the  provisions  which 
are  to  be  furnished  to  each  seaman;  7.  Any  regulations  as  to 
conduct  on  board,  and  as  to  fines,  short  allowance  of  provisions, 
or  other  lawful  punishments  for  misconduct  which  may  be  sanc- 
tioned by  Congress  as  proper  to  be  adopted  and  which  the  parties 
agree  to  adopt ;  8.  Any  stipulations  in  reference  to  allotment  of 
wages,  or  other  matters  not  contrary  to  law." 

Second.  Wages  are  regulated  as  above,  and  by  limiting  the 
right  to  demand  payment  in  a  foreign  port  to  one-half  the  amount 
then  due,  unless  otherwise  stipulated.  Seamen  have  a  lien  on 
ship  and  freight  for  wf^s,  which  is  enforceable  in  Admiralty. 
By  the  ancient  rule,  that  freight  is  the  mother  of  wages,  any 
accident  or  misfortune  which  made  it  impossible  for  the  ship 
to  earn  its  freight  destroyed  the  claim  of  the  sailors  for  wages. 
This  rule  is  now  abolished  by  statute,  but  in  case  of  wreck  or 
loss  of  vessel,  wages  are  recoverable  only  to  the  time  of  snch 
wreck  or  loss.  Payment  of  advance  wages  is  now  prohibited 
by  law. 

Orders  to  be  paid  from  future  wages  are  also  forbidden,  except 
that  a  seaman  may  stipulate  in  the  shipping  agreement  for  allot- 
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meiit  of  any  portion  of  his  wages  to  be  paid  to  wife,  children, 
parents,  grandparents  or  sister.  Such  allotment  mofit  be  in 
writing,  approved  by  a  shipping  commissioner. 

Third.  Provisions  of  due  quality  and  quantity  most  be  fur- 
nished by  the  owner,  and  extra  wages  are  given  to  the  seamen 
when  on  short  allowance,  or  if  the  provisions  furnished  are  of 
bad  quality,  unless  the  necessity  be  caused  by  some  peril  of  the 
sea,  or  other  accident  of  the  voyage.  The  master  may  at  any 
time  put  them  on  a  fair  and  proper  allowance  to  prevent  waste. 

Fourth.  The  owner  is  bound  to  provide  a  seaworthy  vesael, 
and  our  statutes  provide  the  means  of  lawfully  ascertaining  her 
condition  at  home  or  abroad,  l^  a  regular  survey,  on  complaint 
of  the  mate  and  a  majority  of  the  seamen.  If  seamen,  aft«r  belog 
shipped,  refuse  to  proceed  upon  their  voyage,  and  are  complained 
of  and  arrested,  the  court  will  inquire  Into  the  condition  of  the 
vessel,  and  if  the  complaint  of  the  seamen  is  justified,  will  dis- 
charge them,  or  mitigate  or  reduce  their  punishment. 

Fifth.  As  to  sickness,  our  statutes  require  that  every  vessel 
belonging  to  a  citizen  of  the  United  States  bound  to  any  foreign 
port,  or  being  of  the  burden  of  seventy-five  tons  and  bound  from 
a  port  on  the  Atlantic  to  one  on  the  Pacific,  or  vice  versa,  must 
be  provided  with  a  chest  of  medicines.  Sailing-vessels  bound 
<m  long  voyages  are  required  to  carry  suitable  quantities  of  lemon 
juice,  vinegar,  etc.,  as  precautions  against  scurvy.  For  failure 
to  do  BO  the  owner  or  master  is  liable  to  heavy  fine.  Marine 
hospitals  are  also  maintained  by  the  Oovemment  to  which  every 
sick  seamen  may  repair  without  chai^.  In  addition  to  this 
the  general  law-merchant  requires  every  ship-owner  or  master 
to  provide  suitable  medicine,  medical  treatment,  and  care,  for 
every  seaman  who  becomes  sick,  wounded,  or  maimed.  In  the 
service  of  the  ship,  at  home  or  abroad,  at  sea  or  on  shore ;  tmless 
this  is  caused  by  the  misconduct  of  the  seaman  himself.  The 
right  to  these  things  extends  to  the  officers  of  the  ship. 

Sixth.  The  right  of  the  seaman  to  be  brought  back  to  his 
own  home  is  very  jealously  guarded  by  our  laws.  The  master 
ia  required  before  sailing  to  give  a  bond  for  the  return  o£  the 
men  named  in  the  shipping  articles.  He  should  always  present 
his  shipping  articles  to  the  consul  or  commercial  agent  of  the 
United  States,  at  every  foreign  port  which  he  visits,  but  is  not 
required  by  law  to  do  this  luiless  the  consul  requires.    He  musl, 
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however,  present  them  to  the  first  boarding  officer  on  his  arrival 
at  a  hcMne  port.  And  if,  upon  an  arrival  at  a  home  port  from  a 
foreign  voyage,  it  appears  that  any  of  the  seamen  are  miaeii^, 
the  master  most  account  for  their  absence.  Our  consular  officers 
may  authorize  the  discharge  of  a  seaman  on  his  own  application 
or  that  of  the  master,  if  it  appears  that  he  has  completed  his 
shipping  agreement,  or  is  entitled  to  his  discharge  under  any  Act 
of  Congress  or  according  to  the  principles  and  usages  of  mari- 
time law ;  in  which  case  his  wages  must  be  paid  to  the  date  of  dis- 
charge,  but  not  beyond.  They  may  also  discharge  him  if  it  ap- 
pears that  the  voyage  ie  continued  contrary  to  agreement,  or  that 
the  ship  is  badly  providoried,  or  unseaworthy,  or  that  he  has' 
been  cruelly  treated  by  the  officers.  In  such  cases  the  master  is 
reqnired  to  pay  him  one  month's  extra  wages  and  to  procure  him 
employment  on  some  other  vessel,  or  to  provide  for  his  return 
to  the  port  of  shipment  or  some  other  port  agreed  to  by  him. 
They  may  also  authorize  the  discharge  of  a  seaman  for  gross 
misconduct,  in  which  case  he  has  no  claim  for  extra  wages.  In 
case  of  the  sale  of  a  vessel  abroad  the  master  must  provide  for 
the  return  of  the  crew  to  the  United  States.  Consular  officers 
may  also  provide  at  the  expense  of  the  Government  for  the  re- 
turn to  the  United  States  of  seamen  disabled  by  injury  or  illness 
abroad ;  they  may  also  send  destitute  seamen  home  in  American 
ships,  which  are  bound  to  carry  them  for  a  compensation  not 
to  exceed  ten  dollars  each,  and  the  seamen  so  sent  must  work  and 
obey  as  if  originally  shipped.  If  a  master  discharges  a  seaman 
against  his  consent,  and  without  good  cause,  in  a  foreign  port, 
the  seaman  may  recover  full  indemnity  or  compensation  for  his 
loss  of  time  or  expenses  incurred  by  reason  of  such  discharge. 
For  the  protection  of  the  seamen  the  master  ia  required  on  the 
termination  of  the  voyage  to  render  an  account  of  wages  doe, 
with  any  deductions,  to  a  U,  S.  Shipping  Commissioner,  and  to 
pay  the  men  their  wages  and  give  them  a  discharge  in  his 
presence. 

Seventh.  As  to  the  regulation  of  punishment,  Qoggiag  and 
all  other  forms  of  corporal  punishment  have  been  abolished  and 
prohibited  by  law.  Desertion,  in  maritime  law,  is  distinguished 
from  absence  without  leave,  by  the  intention  not  to  return.  This 
intention  is  inferred  from  a  refusal  to  return,  or  from  continued 
absence.     If  the  man  returns  and  is  received,  this  is  a  ado.- 
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donation  of  the  offense,  and  is  a  vaiver  of  forfeiture.  Desei^tion 
is  ponished  by  forfeiture  of  all  or  any  part  of  the  clothes  or  ef- 
fects the  deserter  leaves  on  board,  and  of  all  or  any  part  of  the 
wages  or  emoluments  then  earned.  For  n^lecting  or  refusing 
without  reasonable  cause  to  join  his  vessel  or  proceed  to  sea,  or 
for  absence  at  any  time  without  leave,  not  amounting  to  deser- 
tion, forfeiture  of  two  days '  pay  or  expenses  incurred  in  hiring  ' 
a  substitute.  For  wilful  disobedience  to  lawful  command  at 
sea,  a  seaman  may  be  put  in  irons,  and  on  arrival  at  port  be  pun- 
ished by  forfeiture  of  wages  or  imprisonment,  not  exceedii^ 
three  months,  at  the  discretion  of  the  court.  Penalties  are  also 
imposed  by  the  statute  for  other  offenses.  On  the  commission  of 
any  offense  an  entry  must  be  made  on  the  same  day  in  the  log 
boob,  signed  by  the  master  and  by  the  mate  or  one  of  the  crew, 
and  a  copy  famished  to  the  offender  and  read  to  him. 

Section  XII. 


An  Act  of  Congress  authorizes  the  several  Stat^  to  make 
their  own  pilotage  laws,  and  questions  under  these  laws  are 
cognizable  in  the  State  courts.  No  one  can  act  as  pilot,  and 
claim  the  compensation  allowed  by  law  for  the  service,  unless 
duly  appointed.  And  he  should  always  have  with  him  his 
commission,  which  should  always  designate  the  largest  vessel 
he  may  pilot,  or  that  which  draws  the  most  water.  If  a  pilot 
offers  himself  to  a  ship  that  has  no  pilot,  and  that  is  entering 
or  leaving  a  harbor  and  has  not  already  reached  certain  geo- 
graphical limits,  the  ship  most  pay  him  pilotage  fees,  whether 
his  services  are  accepted  or  not.  As  soon  as  the  pilot  stands 
on  deck,  he  has  control  of  the  ship.  But  it  remains  the  mas- 
ter's duty  and  power,  in  case  of  obvious  and  certain  disability, 
or  dangerous  ignorance  or  error,  to  disobey  the  pilot,  and  dis- 
possess him  of  hie  authority;  but  the  master  should  interfere 
'with  the  pilot  only  in  extreme  cases.  If  a  ship  neglect  to  take 
a  pilot  when  it  should  and  can  take  Mie,  the  owners  will  be 
answerable  in  damages  to  shippers  or  others  for  any  loss  which 
may  be  caused  by  such  n^lect  or  refusal.  Pilots  are  themselves 
answerable  for  any  damages  resulting  from  their  own  negligence 
or  default,  and  have  been  held  strictly  to  this  liability. 
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MATERIAL  MEN. 


Mabitimb  law  calls  by  this  name  all  persons  employed  to 
repair  a  ship  or  furnish  her  supplies.  Such  persons,  and  indeed 
all  who  work  upon  her,  have  a  lien  on  the  sbip  for  their  charges. 
Formerly  this  lien  was  limited  by  admiralty  law  to  foreign  ships ; 
but  by  a  recent  statute  of  the  United  States  it  is  now  provided 
that  "any  person  furnishing  repairs,  supplies,  or  other  neces- 
saries, including  the  use  of  dry  dock  or  marine  railway,  to  a 
vessel,  whether  foreign  or  domestic,  upon  the  order  of  the  owner 
or  owners  of  such  vessel,  or  of  a  person  by  him  or  them  author- 
ized, shall  have  a  maritime  lien  on  the  vessel  which  may  be 
enforced  by  a  proceeding  in  rem,  and  it  shall  not  be  necessary  to 
allege  or  prove  that  credit  waa  given  to  the  vessel."  And  it  is 
further  provided  that  the  managing  owner,  ship's  husband, 
master,  or  any  person  to  whom  the  management  of  the  vessel  at 
the  port  of  supply  is  intrusted  shall  be  presumed  to  have  au- 
thority from  the  owner  to  procure  repairs,  supplies  and  other 
necessaries  for  the  vessel.  Similar  liens  are  given  by  statute  in 
many  of  the  States. 

(lOZ.) 

Bill  of  Sale  of  VesMl. 

ToalltairtiiHii  tHeMPreMBtatlialloame,  OfmUhc:  Koow^etliat 

(name  of  seller)  at  the (taum  or  city  and  oomty  where  he  re»ida) 

in  the  8tat«  of owner  (if  the  teller  oicn»  only  a  part  of  the  vessel, 

here  toy  what  part)  of  tbe  (ship,  or  what  elte  it  it)  or  veasel  called  the 
of  tbe  burden  of  tODB,  or  thereabouts,  for  and  in  con- 
sideration of  the  Bnm  of dollani,  tairf  al  monej  of  the  United  8t»tes 

of  America,  to  me  (or  ut,  if  more  teUert  than  one)  in  hand  paid,  before  the 
ensealing  and  delivery  of  thcM  presents,  hj  (name  of  the  &ii|rer)  the 
receipt  whereof  I  (or  we)  do  hereby  acknowledge,  have  granted,  bargained, 
and  sold,  and  by  these  presents  do  grant,  bargain,  and"  nell,  nnto  the  said 
(name  of  the  buyer)   and  his  execntors,  administrators,  and   assigns,   tbe 

whole  (or  name  the  part)  of  eaii or  Tesoel,  together  with  tbe  tnaets, 

bo*aprit,  sails,  boats,  aochors,  cables,  tackle,  apparel,  and  fnmiture,  and  all 
other  necessaries  thereunto  appertainieg  and  belonging.  Tbe  ceitifieftte  of  * 
the  enrollment  (or  regittry)  of  which  said or  vessel,  is  as  follows: 

"Enbollment  (or  Begittry). 

"No. 

"In  conformity  to  Title  L.,  'Regulation  of  VeHseb  in  Domestic  Com- 
merce, '  (or,  in  ease  of  regittry.    In  pursuance  of  chapter  one,  Title  XL VIII, 
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'Itegnliition  of  Commaree  aod  Navigation'}  ot  tbe  BeriMd  StstntM  of  tba 

'Cidted  States,  (name,  oecvpation  and  place  of  abode  of  owner) 

imrmg  taken  and  anbaeribcd  tlie  oath  required  bj  law,  and  baring  awom 
that  be  {or  if  more  tlumone  owner  'together  with,'  givimg  funne,  oeeupatioH, 
place  of  abode  and  proportion  of  each  ovntr)  ia  (or  are)  »  citisen  (or  >Hli- 
sent)  of  tbe  United  Statea,  and  sole  owner  (or  ovmer$}  of  the  Tsaad  called 

, ,  of  (mine  of  port),  whereof ia  at  present  maetei,  and  ia  a 

dtizen  of  the  United  States,  and  (name  and  office  of  perton  by 

whom  she  v)aa  tumeyod  or  meatnred)  having  certified  that  the  esid  veesel 

has decks,  and masts,  and  that  her  length  is feet, 

ber  hreadth  feet,  hw  depth  feet,  and  that  she  meaanree 

tons;    that  she  is   (Hnd  of  vestel,  together  with  her  build),  and 

that  she  has  (or  hai  not)  a  gallery  or  head. 

"And  tbe  said  {owner  or  nuuter  bij  whom  certificate  of  meanireweKt  wu 
countertigned)  having  agreed  to  the  description  and  adnwasnremeitt  above 
specified,  anil  suffieieDt  security  having  been  given  in  confonnity  with  tbe 

terms  of  the  said  title,  the  said baa  been  duly  enrcdled  (or  regit- 

teredy  at  tbe  port  of 

"Given  under  my  band  and  seal  of  office,  at  the  port  of  thia 

day  of  in  tbe  7ear  one   thousand   nine  bondred  and 

CoUeetor." 

to  Have  aMd  to  Hold  the  said  or  vessel,  and  appurtenancea 

tbereanto  belonging,   to  him    (or  them),   the  said  (name  of  the 

bvyer)  and  bis  (or  their)  eiecntors,  administrators,  and  assigns,  to  tbe 
sole  and  only  pn^ier  use,  benefit,  and  behoof  of  bim  (or  tAem),  the  said 

(name  of  the  buyer)  and  bia  (or  thfir)  execatora,  admin Istratora, 

and  aaaignB  forever;  and  I  (or  we)  tbe  said  {name  of  the  seller)  have  Knd 
by  these  preeente  do  promise,  covenant,  and  agree,  for  myself  {or  our* 
telvet)   and  my   (or  oor)   heirs,  ezecntora,  adminiatratms,  and  aasigns,  to 

and  with  tbe  aaid {name  of  buyer)  and  with  hia  (or  their)  heirs, 

exeentors,   administrators,   and  assignB,    to   warrant   and   defend   the   said 

or  vessel,  and  all  the  other  before-mentioned  ftppnrtenaneee,  against 

tba  lawfnl  claims  and  demands  of  all  and  every  person  or  persona  whom- 
soever, and  tbat  I  (or.  we)  have  good  right  and  anthority  to  sell  and 
dispose  ot  tbe  same  in  manner  aforesaid. 

In  Testlmovy  Whereof,  The  said  baa  hereunto  set  hia  hand 

and  teal,  this  ., day  of  one  thousand  nine  hundred  and 

{Bignatws.-)     (Seal) 
Sealed  and  Delivered  ««  the  Pretmee  of 


St  ATI  OF ,  r 

County,  ■j^*' 


I,       I  .„       a  Notary  Public  in  and  fi»  tlie  .^—~~  County  of  ■ 

and  State  of ,  do  hereby  certify,  that personal^  known  to 
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me  aa  the  same  peTaon  whose  name  u  auliscribed  to  the  annexed  iDstra- 
uent  of  writing,  appeared  before  me  this  daj  in  person,  and  acknowledge'! 
that  he  signed,  sealed,  and  delivered  the  said  iintninient  of  writing  as  bis 
free  and  voluntarr  act,  for  the  uaes  and  purposes  therein  set  forth. 

Given  under  atj  hand  and  notarial  seal,  this  day  of  ~ 

A.D.  IB . 

(S*»J.)  Notary  Public. 


Hortgage  of  a  VmbcI. 

Know  *U  Men  ij  theie  Freienti,  That  I   (or  tee,  giving  the  names  and 

retidence  of  all  the  mortgogori)  am  (or  are)  held  and  firmly  bound 

onto {ike  name  and  retidence  of  the  mortgagee)  in  tlie  just  and  full 

sum  of dollars,  lawfnl  money  of  the  United  Btatea  of  America,  to 

be  paid  to  the  said or  his  (or  their)  executors,  adminiBtiators,  or 

asugns;  for  which  payment  well  and  truly  to  be  made,  I  bind  myself,  my 
heirs,  executors,  and  adminiatraton  firmly  by  these  preaents. 

Dated  at this day  of in  the  year  one  thousand 

nine  hundred  and  , 

Whereas,  (name  of  the  mortgagee)  has  this  day  lent  and  ad- 
vanced unto  the  said (flame  of  the  mortgagor)  the  sum  of 

dollars  on tbe  body,  tackle,  and  appurtenances  of  the or 

vessel  called  the of  the  burden  of tons,  or  thereabouts; 

the  said {name  of  the  mortgagor)  being  the  (oimer)  of  the  same. 

How  the  Condition  of  this  Ohllgatlon  it  suoh,  That  if  tlie  stud  (name 

of  the  mortgagor)  shall  pay  or  cause  to  be  paid  to  the  said  . ..  —  .  (name 

of  the  mortgagee)  the  sum  of  dollara  (the  amotaU  loaned),  and 

interest  thereon  at  the  rate  of per  cent,  per  annum on  or 

before  the day  of in  the  year  19 

then  this  obligation  to  be  void;  otherwise,  to  remain  in  full  force  and 
virtue.    And  in  consideration  of  and  aa  security  for  said  loan  as  afcmsBid, 

the  aaiU  (veatel,  or  ship,  or  ileamer,  at  it  may  he)  is  by  these 

presents  assigned,  pledged,  mortgaged,  set  over,  and  conveyed  to  the  said 

heirs  and  assigns;  the  certificate  of  the  enrollment  of  wtiich  vessel 

is  as  follows,  vie. ; 

{Enrollment  at  in  the  f>reviovt  form  of  a  BUI  of  Sale  of  a  Fe»*el.) 

It  being  Kntnally  Understood  and  Agreed,  That  in  case  the  amount 
of  said  loan  and  interest,  or  any  part  thereof,  according  to  tbe  terms  of 
these  presents,  shall  remain  due  end  unpaid  to  saiii   (name  of  mortgagee) 

after  the  expiration  of  ,  the  said  (name  of  mortgagee)   may  take 

possession  of  said and  appurtenances,  and  sell  the  same  at  public 

auction,  in  order  to  satisfy  the  amount  then  due,  without  any  proceedings 
in  court  or  otherwise,  for  tbe  purpose  of  authorizing  such  sale,  and 
thereupon  Inay  eiecute  end  deliver  a  sufficient  bill  of  sale  to  tniDBfer 
completely  to  any  purchaser  or  purchasers  ell  title  and  property  in  and  to 
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tlie  laid  and  appoiteuaiieee,  to  tha  said    (nomo  of  utortgagor) 

as  {oumer)  thereof,  now  belonging. 

The  Mid   (name  of  th«  mortgagee)  theienpon  to  account  to  the  said 

{name  of  the  mortgagor)   foi  any  SDiploB  of  such  aale,  after 

paying  all  chargee  and  ezpensea. 

And  in  eaae  of  such  sale  as  aforesaid,  the  laid  (name  of  the 

mortgagor)  eieeutors,  BdministratoTs,  or  agaigiis,  shall,  -wbeDerei  thereto 
reqneated,   make,   azecate,   and    deliver   to   each   purchaser   or   purchasera, 

another  bill  of  aala  of  said  aad  appurtenances,  in  which  the  en- 

rollmeot  shall  be  recited  as  above,  for  the  transferring  completely  to 
said  purchaser  or  purcbaHeia  all  the  right,  interest,  and  claim  of  said 

his  executors,  administratoTB,  or  BBai{^B,  as  owner  of  aaid 

And  in  default   of  the  prompt  execution  and  delivery  of  such  other  bill 

of  sale  to  iuch  purchaser  or  purchasers,  by  the  said  when  thereto 

requested,  the  aaid  is  hereby  constituted  and  appointed  the  legal 

attorney  of  the  said  for  the  porpose  of  making,  executing,  and 

delivering  snch  bill  of  sale,  and  the  said hereby  ratifies  and  eonflnns 

the  act  of  the  said as  attorney  for  aaid  purpose. 

And  It  !■  hereby  further  Airned,   That  insurBoee  shall  be  made  at 

aoine  office  in  i on  the  said  for  the  security  of  the  said 

(aame  of  the  mortgagee)    to  an  amount  not  leas  than  the  sum 

loaned  as  aforesaid,  and  the  said (mune  of  the  mortgagee)  is  hereby 

anthoriied  to  procure  snch  insurance,  at  the  expense  of  the  said  

(name  of  the  mortgagor)  if  not  seasonably  obtained  by  him. 

(_8ignatvre.)     (Seal.) 

Signed,  Sealed,  and  Delivered  tn  Presence  of 
(Wittteu.) 
CODNTT    or    1 

Sta™  ot   - ,/•■■ 

On  the day  of  in  the  year  one  thousand  nine  hundred 

and ,  before  me  personally  came , the  individnal  ilescribed  in, 

and  who  ezeented  the  foregoing  instrument,  and  acknowledKed 

that  he  ezeented  the  same. 

<I04.) 

A  Charter-Fart;. 

TUt  Charter-party,  Made  and  concluded  npon  in the 

day  of In  the  year  one  thousand  nine  hundred  and between 

(noine  of  the  ovmer)   owner  of  the  of  of  the 

harden  of  tons  or  thereabouts,   register  measurement,  now  lying 

In  the  harbor  of  of  the  first  part,   and  (nawe  of  the 

hirer)  of  the  second  part,  witnesseth,  that  the  said  party  of  the  first  part, 
for  and  in  consideration  of  the  covenants  and  agreements  hereinafter  men' 
tioned,  to  be  kept  and  performed  by  the  said  party  of  the  second  part, 
eoreoants  and  agrees  on  the  freighting  and  chartering  of  the  said  vessel 
unto  the  said  party  of  the  second  part,  for  the  voyage  from  the  port  of 
to ,  on  the  terms  following;   that  is  to  say: — 
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Fvrtt.  The  uid  party  of  the  first  part  eBgagea  that  the  said  venel 
in  and  during  the  said  vojage  shall  be  kept  tight,  atsnch,  irell-fitted,  tackled 
and  prorideil  with  everj  reqaiBite,  and  with  men  and  pTOriBionB  neeeHary 
tvi  Buch  a  TOjage. 

Second.  The  said  party  of  the  first  part  fnrther  engages  that  th« 
whole  or  said  Teasel  (with  the  eiceptton  of  the  cabin,  the  deck,  and  the 
necessary  room  for  Che  accommodation  of  the  crew,  and  of  the  sails,  cables, 
and  provisioDB)  shall  be  at  the  sole  ase  and  disposal  of  the  said  party  of  the 
second  part  during  the  voyage  aforesaid;  and  that  no  goods  or  merchan- 
dise whatever  shall  be  laden  on  board,  otherwiae  than  from  the  said  party 
of  the  second  part,  or  his  agent,  without  his  consent,  on  pain  of  forfeiture 
of  the  amount  of  freight  Bgree<l  upon  for  the  same. 

Third.  The  said  party  of  the  first  part  farther  engages  to  take  and 
receive  on  board  the  said  vessel,  during  the  aforesaid  voyage,  all  sveh  lawful 
goods  anil  merchaniliae  as  the  said  party  of  the  second  part,  or  his  agents, 
may  think  proper  to  ship. 

And  the  said  party  of  the  second  part,  for  and  in  consideration  of  the 
covenants  and  agreements  to  be  kept  and  peifomied  by  the  «kid  party  of  the 
first  part,  covenants  and  agrees  with  the  said  party  of  .the  first  part,  to 
charter  and  hire  the  said  vessel  as  aforesaid,  on  the  terms  following,  that  is 

Ftr«[,  The  said  party  of  the  second  part  engages  to  provida  and  famish 
to  the  said  vessel: — 

Second.  The  said  party  of  the  second  part  farther  engages  to  pay 
to  the  said  party  of  the  first  part,  or  his  agent,  for  the  charter  or  freight 
of  the  said  vessel  during  the  voyage  aforesaid,  in  the  manner  following,  that 
is  to  say:— 

It  is  farther  agreed  between  the  parties  to  this  instrument,  that  the  said 
party  of  the  second  part  hIibII  be  allowed,  for  the  loading  and  discharging 
of  the  vessel  at  the  respective  ports  aforesaid,  lay-days  as  follows,  that  ia  to 
say:— 

and  in  case  the  vessel  is  longer  detained,  the  said  party  of  the  second  part 
agrees  to  pay  to  the  said  party  of  the  first  part,  demurrage  at  the  rate  of 

dollars  per  day  for  each  and  every  day  so  detained,  provided  saeh 

detention  shall  happen  by  default  of  the  said  party  of  the  second  part,  or 
his  agent. 

It  ia  farther  understood  and  agreed,  that  the  cargo  shall  be  received 
and  delivered  alongside  trithin  reach  of  the  vessel's  tackles. 

It  ia  also  further  audcrstaod  and  agreed,  that  this  charter  shall  commence 
when  the  vessel  is  ready  to  receive  cargo  at  her  place  of  loading,  and  notice 
thereof  ia  given  to  the  party  of  the  second  part,  or  to  hia  agent. 

To  the  true  and  falthfnl  performance  of  all  the  foregoing  covenants  and 
agreenicuts,  the  said  parties,  each  to  the  other,  do  hereby  bind  themselves, 
their  executors,  adminisbrators,  and  assigns,  and  also  the  said  vessel,  freight, 
tackle,  and  appurtenances,  and  the  merchandise  to  be  laden  on  board,  each 
to  the  other,  in  the  penal  sum  of dollars. 
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In  WltuMi  Whereof,  The  said  parties  have  hereunto  inteTchangeablf 

set  their  hands  and  seala,  this day  of 19 — 

(Signatwet.)     {Sedh.) 
Signed,  Sealed,  and  Delivered  tn  the  Freaence  of 
(WitMiiea.) 

(105.) 
A  Bill  of  Lading. 

Shipped,  in  good  order  and  well  conditioaed,  by ,  {name  of  th« 

shipper)  on  board  the  caUed  the  whereof  is 

master,  now  lying  in  the  port  of and  bound  for : 

To  any: — (Jiere  deioribe  or  enumerate  the  parcels)  being  marked  and  niua- 
berod  as  in  the  margin,  and  are  to  be  delivered  in  the  like  good  order  and 

condition,  at  the  aforesaid  port  of  (the  dangers  of  the  Beas  only 

excepted),   unto    (tA«   rtame  of  the  consignee)    or   to   aaeigns,  he   or   they 

paying  freight  for  the  mid (here  specify  the  rate  of  freight  agreed 

to  be  paid)  with  priiUBge  and  average  aMostomed. 

In  Wltneu  Whereof,  The  master  or  purser  of  the  said  vessel  bath 

affirmed  to  bills  of  lading,  all  of  this  tenor  and  date;    one  of 

which  being  acoomplished,  the  others  to  stand  void. 

Dated  in  the  day  of  Ifl — 

(Signature.) 

(106.) 

A  Bottomry  Boad. 

Xnow  all  Ken  by  these  Presents,  That  I  (name  of  the  master  or  of 

the  ovmer  if  the  Bond  is  made  by  him),  now  master  and  conuaander  of  the 

or  vessol  called  the of  the  burden  of  tons,  or 

thereabontH,  now  lying  in  the  port  of  am  held  firmly  bound  unto 

(name  of  the  lei^der  teho  is  the  obligee  of  the  bond)  in  the  sum 

of  lawful  money  of  the  United  States  of  America,  to  be  paid  to 

the  said  or  to  his  certain  attorney,  execators,  administrator^  or 

assigns;  for  which  p&yment,  well  and  truly  to  be  made,  I  bind  myself,  my 
heirs,  executors,  and  administrators,  and  also  the  said  veaBOl,  her  tackle, 
apparel,   and  fumitore,  firmly   by   these  presents.      8en1ed  with  my  seal, 

at  this  day   of  in   the   year   of  our  Lord   one 

thoosand  cine  hundred  and 

Whereas,   The  above  bounden   (name  of  the  obligor)   has  been  obliged 

to  tahe  up   and   borrow,  and  hath  received   of   the  said  for  the 

use  of  the  said  vessel,  and  for  the  purpose  of  fitting  the   eame  for  sea, 

the  sum  of lawful  money  of  the  United  States  of  America,  which 

sum  is  to  be  and  remain  as  a  lien  and  bottomry  on  the  said  vessel,  her  tackle, 

apparel,  and  furniture, at  the  rate  or  premium  of  (state  the  rate 

of  the  maritime  interest)  tor  the  voyage.  In  consideration  whereof,  all 
risks  of  the  seas,  rivers,  enemies,  fires,  pirates,  etc.,  are  to  be  on  account 
of  the  said  {nant«  of  the  lender).  And  for  the  better  security  of  the  said 
sum  and  premium,  the  said  master  doth,  by  these  presents,  hypothecate  and 
23 
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twigii  over  to  tbe  said  big  heiiB,  exeeotora,  adminiatntora,  and  _ 

assigiiB,   the   raid  TCHHel,   her   t&ckle,  apparel,  and   fumitnre.      And  it   is 

hereby   dedaied   that  the   said  Teaael,   is   thus   hypothecated  and 

auigned  over  for  the  security  of  the  money  m  borrowed,  and  tahan  up 
as  aforesaid,  and  shall  be  delivered  for  no  other  use  or  porpow  whatever, 
until  this  bond  is  first  paid,  together  with  the  premioin  hereby  agreed  to 
be  paid  thereon. 

Vew  the  Condition  of  this  Obligation  It  sneli.  That  if  the  above  boonden 

(the  borrower)  shall  well  and  truly  pay,  or  eauae  to  be  paid  onto 

the  said  (the  lender)  the  just  and  full  sum  of  lawful 

money  as  aforesaid,  being  the  sum  borrowed,  and  also  the  premium  afore- 
said, at  or  before  the  eipiration  of  days  after  the  arrival  of  tlie 

said  vessel  at then  this  obligation,  and  the  said  hypothecation,  to 

be  void  and  of  no  effect,  otherwise  to  remain  in  full  force  and  virtue. 
Having  signed  and  executed  two  bonds  of  the  same  tenor  and  date,  one  of 
which  being  aceompliahed,  the  other  to  be  void  and  of  no  effecf. 

(fftfinature.)     (Seal.) 

Signed,  Sealed,  and  Delivered  in  the  Preieitee  of 

I  do  not  give  the  form  of  a  Respondentia  Bond.  This  con- 
tract  is  now  unusual,  and  is  made  only  when  some  special 
emergency  calls  for  it,  and  must  then  be  framed  to  suit  that 
emergency,  and  express  the  special  terms  of  the  bargain. 
The  foregoing  form,  in  connection  with  what  is  said  of  Re- 
spondentia Bonds  in  the  text,  and  the  points  in  which  they  re- 
semble Bottomry  Bonds  and  those  in  which  they  differ  from 
them,  will  enable  any  one  to  frame  a  Respondentia  Bond  suited 
to  most  cases. 

<10T.) 

Karitime  Protest. 

UNITED  STATES  OF  AMBBICA. 

State  or County  ot 

Notary. 
By   tlila  Pnbllo  Inatrnment   ol  Protett,   Be  it   known,   that   on    the 

day  of in  the  year  of  our  Lord  one  thousand  nine  hundred 

and  before  me, a  Notary  Public  in  and  for  the  State 

of County  of and  dwelling  in  the  city  of ,  State 

of  ,  duly  eonunisaioned  and  sworn,  personally  came  and  appeared 

(nameg  of  all  the  portiet  who  make  the  protett,  with  a  deeeription 

of  each  of  them,  as  to  oeeupatio*  and  reeidence)  which  said  ap- 

pearers,  after  having  been  duly  svom  by  me,  tbe  said  notary,  upon  the 
Holy  Evangelists  of  Almighty  Qoii,  voluntarily,  freely,  and  solemnly  de- 
clare and  depose  as  follows,  to  wit;   That  the (name  of  the  veaeel, 


.00^^  IC 


COMMERCIAL  F0BM8.  355 

deioribing  her  generaOy),  on  the day  of _  in  the  year  18 — 

sailed  from  the  port  of  bound  for  the  port  of  with  & 

cargo  of  that  wtaen  they  started,  as  aforeaud,  the  said  

was  Btout,  st&unch  and  strong;  had  her  cargo  well  and  Hufficieotly  stowed 
and  aecnred;  was  well  manned,  tackled,  victualed,  appareled  and  ap-, 
pointed;    and  was  in  every  respect  fit  for  the  voyage   she  was  about  to 

undertake:     And  thereafter,  on  the  day  of  in  the  year 

16 (here  mutt  be  get  forth  with  tome  minutenem  the  place  of  any  acei- 

dmt  or  lota,  and  the   eirvunutunce*   of  the  occurrence)    Now, 

therefore,  because  of  the  premises,  and  as  all  the  loss,  damage  and  injury 
which  already  have  or  may  hereafter  appear  to  have  happened  or  ac- 
crued to  the  said or  her  said  cargo,  have  been  occasioned  solely  by 

the  circumBtaneeB  hereinbefore  stated,  and  cannot  nor  ought  not  to  be  at- 
tributed to  any  fnsufBdeucy  of  the  said  or  default  of  him,  the 

■aid his  officers  or  crew ;    he  now  requires  me,  the  said  notaiy,  to 

make  his  protest  and  this  publie  act  thereof,  that  the  same  may  serve  and 
be  and  renuun  in  full  force  and  virtue,  as  of  Tight  shall  appertain.     And 

thereupon  the  said  doth  protest,  and   I,  the  said   notary,   at   his 

special  instance  and  request,  do,  by  these  presents,  publicly  and  solemnly 
protest  againat  winds,  weather  (and  whatever  eUe  canted  the  lott,  at  fire, 
piratet,  fn.},  and  against  all  and  every  accident,  matter  and  thing,  had  and 

met  with  as  aforesaid,  whereby  or  by  means  whereof  the  said  or 

her  cargo,  abeady  has,  or  hereafter  shall  appear  to  have  suffered  or  sustained 
damage  or  injuiy,  for  all  losses,  eosts,  charges,  ezpenses,  damages,  and 

injury,  which  the  said the  owner  or  owners  of  the  said or 

the  owners,  freighters  or  shippers  of  her  said  cargo,  or  any  otber  person 
or  persona  eoneemed  in  either,  already  have  or  may  hereafter  pay,  sustain, 
incur,  or  be  put  onto  by,  through,  or  on  account  of  the  premises,  or  for 

which  the  insurer  or  insurers  of  the  said  or  her  cargo,  is  or  are 

req>eetivd)'  liable  to  pay,  or  make  contribution  or  average,  according  to 
custom,  or  tbeir  respective  contracts  or  obligations;  so  that  no  part  of 
snch  losses  and  expenses  already  Incurred,  or  hereafter  to  be  incurred,  do 

fall  upon  him,  the  said his  officers  and  crew. 

We, (repeat  here  the  namet  of  (*e  appearert)  do  solemnly  swear 

that  the  foregoing  statement  is  correct,   and   contains   a   true  account   of 
an  the  facta  and  circumstances  of  the  case,  to  the  best  of  our  knowledge. 
(Signaturet  of  aU  the  appearert.) 

Thai  Bone  and  FrotMted,  at  my  office,  in  the  city  of  ,  this 

day  of in  tb.e  year  of  our  Lord  one  thousand  nine  hundred 

and 

Notary  P«6iie,  County  of State  of 

To  all  to  Whom  tbeie  Presents  shall  come,  I, Notary  Public, 

duly  commissioned  and  qualified,  residing  at  ,  in  the  County  of 

and  State  of  ,  do  hereby  certify  that  the  foregoing,  pur- 
porting to  be  a  copy  of  the  protest  of  the  master  and  a  part  of  the  crew 
of  the ,  bearing  date  the  day  of  last,  Is  a  true 
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and  correct  copy  of  uid  protest,  -which  was  maile  before  me,  ezBmineil  and 
compued  with  the  original  draft  of  the  Bame,  drawii  up  and  recorded  in 

mj  office,  in  Book page and  following. 

la  Teitlnumy  Wliereof,  I  have  hereunto  set  mj  hand,  and  afBied  mj 

notorial  aeal,  this daj  of A.  D.  19 

(^VnotwA)     (_8«al) 


CHAPTES  XZVn. 

XAKivE  nrsmiAircE. 


now  THE  CONTRACT  OF  INSURANCE  IS  MADE. 

At  tlie  present  day  inBaranee  is  Beldom  made  by  individualfi. 
Formerly,  this  was  the  universal  custom  in  our  commercial  cities. 
Afterwards,  companies  were  incorporated  for  the  purpose  of 
making  inauraiice  on  ships  and  their  cargoes ;  and  the  manifold 
advantages  of  this  method  have  caused  it  to  supersede  the  other. 
But  an  insurance  company  is  not  bound  to  insure  for  all  who 
offer,  and  it  has  been  held  that  an  action  will  not  lie  against 
insurers  for  combining  not  to  insure  for  a  certain  person,  how- 
ever malicidus  their  motive  may  be. 

The  contract  of  insurance  binds  the  insurer  to  indemnify  the 
insured  against  loss  or  injury  to  certain  property  or  interests 
which  it  speciiies,  from  certain  perils  which  it  also  specifies. 
The  consideration  for  this  obligation  on  the  part  of  the  insurer 
is  the  premium  paid  to  the  insurer,  or  promised  to  be  paid  to 
him,  by  the  insured. 

The  instrument  in  which  tfaia  contract  is  expressed  is  called 
a  Policy  of  Insurance.  But  no  instrument  is  essential  to  the 
validity  of  the  contract ;  for  if  the  proposals  of  the  insured  are 
written  in  the  usual  way  in  the  proposal  book  of  the  insured, 
and  fflgned  by  their  officer  with  the  word  "done,"  or  "accepted," 
or  in  any  usual  way  to  indicate  that  the  bai^ain  is  made,  it  is 
valid,  although  no  policy  be  delivered ;  and  it  would  be  construed 
as  an  insurance  uptm  the  terma  expressed  in  the  policy  com- 
monly used  by  that  company. 
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If  proposals  are  made,  on  either  side,  by  letter,  and  accepted 
by  the  other  party,  also  by  letter,  this  is  a  valid  contract  of  - 
insurance  as  soon  as  the  party  accepting  has  mailed  his  letter 
to  that  effect,  if  he  have  not  previously  received  notice  of  a  with- 
drawal of  the  proposals. 

The  form  of  the  policy  is  generally  that  which  has  been  used 
for  many  years  both  in  England  and  in  this  coimtry,  with  such 
changes  and  modifications  only  as  will  make  it  express  more 
accurately  the  bargain  between  the  parties.  And  for  this  pur- 
pose it  may  be  and  is  varied  at  pleasure. 

It  is  subscribed  only  by  the  insurers ; .  but  binds  both  parties. 
The  insured  are  bound  for  the  premium,  although  no  note  is 
given.  The  date  may  be  controlled  by  evidence  showing  when 
it  was  made  and  delivered;  but  if  delivered  after  its  date,  it 
takes  effect  at  and  from  its  date,  if  that  were  the  intention  of  the 
parties. 

It  may  be  effected  on  application  of  an  agent  of  the  insured, 
if  he  have  full  authority  for  this  purpose ;  which  need  not  be  in 
writing.  But  a  mere  general  authority,  even  if  it  related  to 
commercial  matters,  or  to  a  ship  itself,  as  that  of  a  "ship's  hus- 
band," is  not  sufScient. 

A  party  may  be  insured  who  is  not  named,  if  "for  whom  it 
may  concern,"  or  words  of  equivalent  import,  are  used.  But  a 
party  who  seeks  to  come  in  under  such  a  clause  must  show  that 
he  was  interested  in  the  property  insured  at  the  time  tlie  insur- 
ance was  made,  and  that  he  was  iu  the  contemplation  of  the  , 
party  asking  insurance.  The  phrase  "on  account  of  owners  at 
the  time  of  loss,"  or  an  equivalent  phrase,  will  bring  in  those 
who  were  intended,  if  they  owned  the  property  when  the  loss 
.  occurred,  although  there  were  assignments  and  transfers  between 
the  time  of  insurance  and  the  loss. 

Each  person  whose  several  interest  is  actually  insured  by 
any  such  general  phrase  may  demand  or  sue  in  his  own  name. 

If  the  nominal  insured  is  described  as  "agent"  generally, 
this  is  equivalent  to  "for  all  whom  it  may  concern."  And  an 
insurance  "for "  will  be  read  as  for  all  whom  it  may  con- 
cern, if  that  were  intended.  So,  if  the  designation  of  the  insured 
be  common  to  many  persons,  the  intention  of  the  parties  must 
decide  for  whom  it  is  made.  "Whatever  is  written  on  any  part 
of  the  sheet  containing  the  policy,  or  even  on  a  separate  paper, 
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if  referred  to  or  signed  by  the  parties  as  a  part  of  the  policy,  is 
thereby  made  a  part  of  it. 

But  things  said  by  either  party  while  making  their  bargain, 
or  written  on  other  paper,  and  not  bo  referred  to  or  signed,  form 
no  part  of  it.  The  policy  may  expressly  provide  that  its  terms 
shall  be  made  definite,  especially  as  to  the  property  insured,  by 
subsequent  indorsements  or  additions.  ,  Thus,  it  is  very  common 
to  insure  property  to  a  <%rtain  amount,  "from  A  to  6,  on  board 
ship  or  ships,  as  shall  hereafter  be  indorsed  on  this  policy." 
And  when  this  or  any  equivalent  phrase  is  used,  the  insured 
requests  the  insurers  to  indorse  on  the  policy  the  name  of  the 
vessel,  and  the  amount  shipped,  as  soon  as  he  has  notice  of  it. 

Alterations  may  be  made  at  any  time  by  cQusebt.  But  a 
material  alteration  by  either  party,  without  the  consent  of  the 
other,  renders  the  contract  void ;  although  it  was  made  honestly, 
in  the  hope  or  belief  of  its  being  assented  to.  A  court  of  equity 
will  correct  a  material  mistake  of  fact. 

A  policy  may  be  assigned,  and  the  assignee  may  sue  in  the 
name  of  the  assignor.  If  the  loss  is  made  by  the  policy  payable 
"to  order"  pr  "to  bearer,"  it  will  then  be  negotiable  by  indorse- 
ment or  delivery,  but  it  is  not  certain  that  the  transferee  can 
even  then  sue  in  his  own  name.  In  New  York  and  some  other 
States,  not  only  these  assignees,  but  other  assignees  of  debts  or 
contracts,  may  sue  in  their  own  names. 

If  the  insured  transfers  the  property,  unaccompanied  by  a 
transfer  of  the  policy  consented  to  by  the  insurer,  this  dis- 
chai^es  the  policy,  unless  it  was  expressly  made  for  the  benefit 
of  whoever  should  be  owner  at  the  time  of  the  loss,  as  before 
stated.  There  is  usually  a  clause  to  the  effect  that  the  policy 
is  void  if  assigned  without  the  consent  of  the  insurers.  Bat  this 
does  not  apply  to  an  assignment  by  force  of  law,  as  in  a  case  of 
insolvency,  or  in  a  case  of  death.  And  after  a  loss  has  occurred, 
the  claim  against  the  insurers  is  always  assignable  like  any  other 
debt.  And  a  seller  who  remains  in  possession  of  the  property 
as  trustee  for  the  purchaser,  or  a  mortgagor  retaining  possession, 
may  retain  the  policy,  and  preserve  his  rights. 
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THE  INTERE8T  OF  THE  INSURED, 

The  Contract  of  Insurance  ia  a  contract  of  indemnity  fen: 
loss.  The  insured  must,  therefore,  be  interested  in  the  prop- 
erty at  the  time  of  the  loss.  The  value  to  be  paid  for  may 
be  agreed  upon  beforehand,  and  expressed  in  the  policy,  which 
is  then  called  a  valued  policy;  or  left  to  be  ascertained  by  pT(q>er 
evidence,  and  the  policy  is  then  called  an  open  policy. 

This  valuation,  if  in  good  faith,  is  binding  on  both  parties 
even  if  it  be  very  high  indeed.  But  a  vtager  policy,  that  is, 
one  without  interest,  is  void;  and  although  there  be  some 
interest,  the  valuation  may  still  be  so  excessive  as  to  be  open 
to  the  objection  that  the  interest  is  a  mere  cover,  and  that  the 
contract  is  void  because  only  one  of  wager.  The  valuation 
is  void  if  frandulent  in  any  respect;  as  if  it  cover  an  illegal 
interest  or  peril.  And  in  this  case  the  fraud  vitiates  and  avoids 
the  whole  contract,  and  the  insured  recovers  nothing.  And  if 
the  valuation  is  gross  and  excessive,  fraud  m^  be  presumed. 

The  insured  may  apply  bis  valuation  to  the  whole  property, 
or  to  that  part  of  it  which  he  wishes  to  insure;  thus  be  may 
eause  himself  to  be  insured  for  one-half  of  a  cargo,  the  whole 
of  which  is  valued  at  $20,000,  or  for  one-half,  which  half  is 
valued  at  $20,000;  and  if  the  policy  says,  "Insured  $15,000  on 
half  of  the  ship  Scipio  (or  on  her  cargo),  valued  at  $20,000," 
whether  it  is  meant  that  the  whole  ship  (or  cargo)  is  valued  at 
$20,000,  or  the  half  only  that  is  insured,  will  be  determined  by 
a  reasonable  construction  of  the  language  used.  If  he  owns  the 
whole,  the  valuation,  in  general,  will  be  held  to  apply  to  the 
whole ;  and  only  to  a  part,  if  he  owns  only  a  part. 

He  may  value  one  thing  insured,  and  not  another;  or  may 
value  the  same  thing  in  one  policy,  and  not  in  another;  'and 
then  the  valuation  does  not  affect  the  policy  which  does  not 
contain  it.  If  only  a  part  of  the  goods  included  in  the  valuation 
are  on  board  and  at  risk,  it  applies  to  them  in  due  proportion  to 
their  value. 

A  valuation  of  an  outward  ea^o  may  be  taken  as  a  valu- 
ation of  a  return  cai^,  substituted  for  the  other  by  purchase, 
and  covered  by  the  same  policy.    And  a  valuation  will  cover 
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the  insured's  whole  interest  in  the  thing  valued,  including 
■the  premium,  unless  a  different  purpose  is  expressed  or  indi- 
cated. 

A  valuation  of  freight  applies  to  the  fre^ht  of  the  whole 
cargo,  and  if  a  part  only  be  at  risk,  it  appli^  in  proportion. 
And  it  applies  either  to  the  whole  voyage,  or  to  freight  earned 
by  voyages  which  form  parts  of  the  whole,  as  may  be  intended 
and  expressed. 

If  profits  are  insured  as  such,  they  are  generally  valued,  but 
may  be  insured  by  an  open  policy.  If  they  are  valued,  the  loss 
of  the  goods  on  which  the  profits  were  to  have  been  made, 
implies  in  this  country  a  loss  of  the  valued  profits,  without  proof 
that  there  would  have  been  any  profit  whatever;  it  seems  to  be 
necessary  in  England  to  show  that  there  would  have  been  some 
profit,  and  then  the  valuation  attaches. 

It  is  very  common  to  insure  profits  in  fact  without  saying 
anything  about  them,  by  a  valuation  of  the  goods  sufGcientJy 
high  to  include  all  the  profits  that  can  be  made  upon  them. 

In  an  open  policy,  where  the  value  insured  is  to  be  deter- 
mined by  evidence,  the  value  of  the  property — whether  ship 
or  goods — which  is  insured,  is  its  value  when  the ,  insurance 
took  effect,  including  the  premfum  of  insurance;  as  the  law 
of  insurance  intends  indemnifying  the  assured  as  accurately 
as  may  be  for  all  his  loss.  If  a  ship  be  insured,  its  value 
throughout  the  insurance  is  the  same  as  at  the  beginning,  with- 
out allowance  for  the  effect  of  time  upon  it.  And  all  its  ap- 
purtenances, in  a  mercantile  sense  of  this  phrase,  eater  into 
its  value. 

While  the  value  of  the  property  does  not  vary  with  time, 
the  interest  of  the  insured  at  the  time  of  the  loss  (which  may 
be  the  whole,  or  half,  or  any  other  part)  is  that  on  which  he 
founds  his  claim.  Thus,  if  an  owner  of  a  ship  is  insured  $20,000 
on  Aip  A.  B.,  valued  at  $30,000,  and  afterwards  sells  half  of  the 
ship,  and  it  is  subsequently  lost,  he  recovers  only  $10,000.  Bat 
if  he  owned  half  originally,  and  insured  that,  and  before  the 
loss  acquired  the  other  half,  he  recovers  only  for  the  half  in- 
sured. 

Generally,  the  value  of  goods  is  their  invoice  price,  with  all 
those  charges,  commissione,  wages,  etc.,  which  enter  into  the 
coat  to  the  owner  when  the  risk  commences.     The  drawback  is 
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not  deducted ;  and  the  expenses  iuctirred  after  the  risk  begins, 
as  for  freight,  etc.,  are  not  included.  And  the  rate  of  exchange 
at  the  beginning  of  the-risk  is  taken. 


THE  INTERBST  WHICH  HAT  BB  INSURBD. 

A  iCBBE  possibility  or  expectation  cannot  be  insnred,  bnt 
any  actnal  interest  may  be.  If  one  has  contracted  to  buy  goods, 
he  may  insure  them,  and  will  recover  if  the  property  be  in  him 
at  the  time  of  the  loss;  for  if  they  are  then  destroyed,  it  will  be 
his  loss.  (For  what  is  meant  by  the  property  being  in  him,  see 
the  chapter  on  Sales.) 

If  one  has  taken  on  himself  certain  risks,  or  agrees  to  indem- 
nify another  for  them,  he  may  insure  himself  against  the  same 
risks.  The  policy  may  express  and  define  the  interest  in  such, 
a  way  that  any  change  in  the  nature  of  it  will  discharge  the 
insurance.  If  it  is  not  so  defined  and  declared,  a  change,  as 
from  the  interest  of  an  owner  to  that  of  a  mortgagor,  or  of  a 
mortgagee,  will  not  defeat  the  policy. 

A  mere  indebtedness  to  a  party  on  account  of  property  gives 
the  creditor  no  insurable  interest;  thus,  one  who  repaired  a 
house  or  a  ship  cannot  insnre  the  house  or  ship  merely  because 
the  owner  owes  him ;  but  if  the  creditor  has  a  lien  on  the  prop- 
erty, ^lis  is  an  insurable  interest.  And,  generally,  every  bailee 
or  par^  in  possession  of  goods,  with  a  lien  on  them,  may  insure 
them.  And  a  lender  on  bottomry  or  respondentia  may  insure 
the  ship  or  goods.  And  any  persons  who  have  possession  of 
property,  or  a  right  to  possession,  and  may  legally  make  a  profit 
out  of  it,  as  factors  on  commiaaion,  consignees,  or  carriers,  may 
insure  their  interest. 

If  a  mortgagee  be  insured,  and  recover  from  the  insurers, 
he,  generally  at  least,  transfers  to  them  the  security  for  his 
debt,  or  accounts  with  them  for  its  value ;  because,  to  the  extent 
of  that  security,  he  has  met  with  no  loss,  and  if  he  did  not 
transfer  it,  would  recover  his  money  twice.  It  should  however 
be  added  that  where  a  mortgagee,  or  one  having  a  lien,  insures 
his  own  interest  in  property,  a  payment  of  a  loss  to  him  by  the 
insurers  does  not  discbarge  the  debt  for  which  the  mortgage  or 
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the  lien  is  the  secarity.  Where,  however,  the  mortgagee  is 
trustee  for  the  mortgagor,  as  where  the  mortgagor  causes  insur- 
ance to  be  made  on  the  premises,  payable  to  the  mortgagee  iu 
ease  of  loss,  or  where  the  mortgagee  effeeta  insurance  at  the 
expense  of  the  mortgagor,  with  his  consent,  payment  by  the 
instirers  would  go  in  discharge  of  the  debt 

A  policy  usually  adds  to  the  description  of  the  property, 
"lost  or  not  lost."  This  phrase  maJces  the  policy  retrospective; 
and  attaches  it  to  the  property  if  that  existed  when,  by  the  terms 
of  the  policy,  the  insurance  began,  whether  this  were  for.  s 
voyage  or  for  a  certain  time,  although  it  had  ceased  to  exist 
when  the  policy  was  made. 

An  interest  which  was  originally  valid  and  sufficient  cannot 
be  defeated  by  that  which  threatens,  but  does  not  complete,  an 
actual  divestment  of  the  interest  in  property;  therefore,  not 
by  attachment,  or  an  execntion  for  debt;  nor  by  liability  to 
seizure  by  government  for  forfeiture;  nor  a  right  in  the  seller 
to  stop  the  goods  in  transitu;  nor  capture;  because,  after  all 
these,  the  property  may  remain  in  or  return  to  the  insured. 
But  sale  on  execution,  actual  seizure  by  government  and  for- 
feiture, stoppage  in  tra/nsitii,  or  condemnation  by  court  as 
lawful  prize,  divest  the  property,  and  therefore  discharge  the 
insurance. 

The  insurance  never  attaches  if  the  interest  is  illegal  ori^- 
nally;  and  it  is  discharged  if  the  interest  becomes  ill^al 
subsequent  to  the  insurance,  or  if  an  illegal  use  of  the  subject- 
matter  of  the  insurance  is  intended.  And  any  act  is  illegal 
which  is  prohibited  by  law,  or  made  subject  to  a  penalty.  The 
effect  would  be  the  same  if  the  policy  opposed  distinctly  the 
principles  and  the  purposes  of  law,  as  wagering  policies  do. 

Mariners,  or  mates,  are  not  permitted  by  the  law-merchant 
to  insure  their  wages,  but  may  insure  goods  on  board,  bon^t 
with  their  wages ;  and  one  legally  interested  in  the  wages  of  a 
mariner  may  insure  them ;  as  one  to  whom  they  are  assigned  by 
order  or  otherwise.  A  master  may  insure  his  wages,  commis- 
sions, or  any  profit  he  may  make  out  of  his  privilege. 

An  unexecuted  intention  of  illegality,  if  not  distinctly  acted 
upon,  will  not  defeat  a  policy ;  nor  a  remote  and  incidental  ille- 
gality; as  smuggling  stores  on  board,  or  not  having  on  board 
the  provisions  required  by  law ;   nor  a  change  from  legality  to 


.oogic 


THE  INTEBE8T  WHICH  MAT  BE  INBXIBBD.  $63 

iUegalitr,  ivbich  cannot  be  proved  or  sapposed  to  be  tmown  to 
the  insured.  And  upon  these  questions,  the  court,  if  tbe  case 
be  balanced,  will  incline  to  the  side  of  legality.  A  cargo  may. 
be  insured  which  is  itself  lawful,  but  was  purchased  with  the 
proceeds  of  an  illegal  voyage. 

If  a  severable  part  of  a  cargo  or  a  voyage  is  legal,  it  may  be 
insured  by  itself,  although  other  parts  are  illegal.  But  if  a  part 
of  tbe  whole  property  insured  together  is  illegal,  this  avoids  the 
whole  policy. 

A  compliance  with  'foreign  regiatry  laws  is  not  necessary,  and 
with  our  own  probably  is  not,  to  sustain  the  insurance  of  an 
actnal  owner  in  good  faith. 

Freight  is  a  common  subject  of  insurance.  In  common  con- 
versation, this  word  means  sometimes  the  cargo  carried,  and 
sometimes  the  earnings  of  the  ship  by  carrying  the  cargo.  The 
latter  is  the  meaning  in  mercantile  law,  and  especially  in  the  law 
.  of  insurance.  It  includes  in  insurance  law  the  money  to  be 
paid  to  the  owner  of  a  ship  by  the  shipper  of  goods,  and  also 
the  earnings  of  aa  owner  by  carrying  his  own  goods;  and  the 
amount  to  be  paid  to  the  owner  by  the  hirer  of  his  ship,  and 
also  the  profits  of  such  hirer,  either  by  carrying  his  own  goods, 
or  by  carryit^,  for  pay,  the  goods  of  others. 

An  interest  in  freight  begins  as  soon  as  the  voyage  is  deter- 
mined upon,  and  the  ship  is  actually  ready  for  sea,  and  goods  are 
on  board,  or  are  ready  to  be  put  on  hoard,  or  are  promised  to  be 
put  on  board  by  a  cmtract  which  binds  the  owner  of  the  goods 
to  put  them  on  board,  for  that  voyage. 

If  a  ship  is  insured  on  a  voyage  which  ia  to  consist  of  many 
passages,  and  sails  without  cai^o,  but  a  cargo  is  ready  for  her, 
or  contracted  for  her,  at  the  first  port  she  is  to  reach  and  sail 
from,  the  owner  has  an  insurable  interest,  in  the  freight  from  the 
day  on  which  she  sails  from  his  home  port. 

If  one  makes  advances  towards  the  freight  he  is  to  pay,  and 
this  is  to  be  repaid  to  him  by  the  ship-owner  if  the  &eight  is 
not  earned,  the  advancer  has  no  insurable  interest  in  what  he 
advances;  but  if  he  is  to  lose  it,  without  repayment,  if  the  ship 
be  loet  or  the  freight  not  earned,  be  has  an  insurable  interest. 
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PHIOR  INSURANCE. 

Our  mariae  policies  generally  provide  for  this  by  a  clause 
to  the  effect  that  the  insurer  shall  be  liable  only  for  so  much  of 
the  property  as  a  prior  insurance  shall  not  cover.  The  second 
covers  what  the  first  leaves,  the  third  what  the  second  leaves, 
and  so  on ;  and  as  soon  as  the  whole  value  of  the  property  is 
covered,  the  remainder  of  that  policy,  and  the  subsequent  poli- 
cies, have  no  effect.  This  priority  relates  not  merely  to  the 
date  of  the  instrument,  bnt  to  the  actual  time  of  insurance. 
Sometimes  the  policy  provides  that  the  insured  shall  recover 
only  the  same  proportion  of  the  whole  loss  which  the  amount 
insured  in  that  policy  bears  to  the  whole  amount  insured  by  all 
the  policies  on  the  whole  property. 

Where  no  provision  is  made  in  the  policies  as  to  priority,  all 
are  insurers  alike,  but  all  together  only  of  the  whole  value  at 
risk.  The  insured,  therefore,  may  recover  of  any  one  insurer 
at  his  eleetion,  and  this  insurer  may  compel  the  others  to  con- 
tribute to  him  in  profiortion  to  their  respective  insurances. 

Insurances  may  be  not  successive,  bnt  simultaneous,  and 
then  DO  clause  as  to  prior  policies  has  any  application,  for  then 
no  policy  is  prior  to  another,  and  all  the  insurances  are  liable 
pro  rata.  They  are  simultaneous,  if  said  to  be  so  in  the  policies, 
which  is  common ;  or  if  made  on  the  same  day,  and  bearing;  ^e 
same  date,  and  there  is  no  evidence  as  to  which  was,  in  fact, 
first  made. 

Section  V. 

DOUBLl;  INSURANCE  AND  RB-IN3URANCE. 

If  there  be  doable  insurance,  either  simultaneously  or  by 
successive  policies  in  which  priority  of  insurance  is  not  pro- 
vided for,  we  have  seen  that  all  are  insurers,  and  liable  each  in 
proportion ;  thus,  if  all  the  policies  cover  twice  the  value  of  the 
property  insured,  each  policy  is  valid  for  one-half  of  its  own 
amount. 

But  there  is  no  double  insurance,  unless  all  the  policies  insure 
the'very  same  subject-matter,  against  the  same  risks,  and  taken 
together  *«ceed  its  whole  value. 
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Many  ioanrances  of  the  same  subject-matter,  for  the  benefit 
of  differeDt  parties,  do  not  constitute  double  isBurance. 

Re-insurance  is  lawful;  for  whoever  insures  another  has 
assumed  a  risk  against  which  he  may  cause  himself  to  be  in- 
sured. This  is  often  done  by  companies  who  wish  to  close  their 
accounts,  to  lessen  their  risks,  or  get  rid  of  srane  special  risk. 

Section  VI. 

THX   HBHORAKDUU. 

This  word  is  retained,  because  the  English  policies  have 
attached  to  them  a  note  or  memorandum  providing  that  the 
insurers  shall  not  be  liable  for  any  loss  upon  certain  articles 
therein  enumerated  (and  thence  called  memorandum  articles), 
unless  it  be  total,  or  greater  than  a  certain  percentage.  In  our 
poUdes,  the  same  thing  is  provided  for,  but  usually  by  a  clause 
contained  in  the  body  or  in  the  margin  of  the  policy.  The  gen- 
eral purpose  is  to  guard  against  a  liabili^  for  injuries  which  may 
very  probably  not  arise  from  maritime  peril,  because  the  articles 
are  in  themselves  perishable;  bat  which  injuries  it  might  not 
be  easy  to  refer  to  the  precise  causes  whidi  produced  them. 
Thos,  grain,  Jlsh,  hides,  fruit,  etc.,  are  very  liable  to  be  some- 
what injured  on  the  voyage,  and  if  there  has  been  bad  weather, 
or  a  greater  leak  than  usual,  it  is  impossible  to  say  whether  these 
goods  have  lost  value  from  their  own  decay,  or  from  a  peril  of 
the  sea.  It  is  therefore  provided,  that  the  insurers  shall  not 
pay  unless  there  be  a  total  loss  by  a  sea-peril,  which  ends  all 
qnestion,  or  so  large  a  loss  as  ten  or  twenty  per  cent. ;  for  this 
could  hardly  happen  without  visible  and  certain  cause.  And 
then,  if  the  cause  was  shown  to  be  not  a  peril  insured  against, 
the  insurers  would  not  be  liable. 

The  perishable  articles  thus  excepted,  and  the  percentage  of 
loss  necessary  to  charge  the  insurers,  vary  very  much  at  differ- 
ent times  and  in  diff  Jtrent  States. 

Section  VII. 

EXPRESS  WAKBANTIBS. 

A  STIPULATION  or  agreement  m  the  policy,  that  a  certain  thing 
shall  be  or  shall  not  be,  is  an  express  warranty.     And  every 
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warranty  must  be,  if  not  strictly,  at  least  accurately  complied 
with.  Nor  is  it  an  excuse  that  the  tbing  is  cot  material;  or 
that  the  breach  was  not  intended,  or  not  known ;  or  that  it  was 
caused  by  an  agent  of  the  insured.  A  warranty  is  equally 
effectual  if  written  upon  a  separate  paper,  but  referred  to  in  the 
policy  itself  as  a  warranty.  And  the  direct  assertion  or  allega- 
tion of  a  fact  may  constitute  a  warranty. 

If  the  breach  of  the  warranty  exists  at  the  commencement 
of  the  risk,  it  avoids  the  whole  policy,  although  the  warranty 
was  complied  with  afterwards  and  before  a  loss,  and  although 
all  other  risks  were  distinct  from  that  to  which  the  warranty 
related.  Thus,  if  a  vessel  is  warranted  "coppered,"  and  she  is 
not  coppered,  and  is  lost  by  the  ignition  of  cotton  in  the  hold. 
Here,  the  breach  of  the  warranty,  that  is,  the  want  of  the  cop- 
per, has  nothing  to  do  with  the  loss ;  but  the  insurers  would  be 
discharged. 

If  the  breach  occur  after  the  risk  begins,  and  before  a  loss, 
and  be  not  caused  or  continued  by  the  fault  of  the  insured,  the 
insurers  are  held;  and  so  they  are  if  a  compliance  with  the  war- 
ranty becomes  illegal  after  the  policy  attaches,  and  it  is  therefore 
broken. 

The  usual  subjects  of  express  warranty  arc,  first,  the  owner- 
ship of  the  property,  which  is  chieSy  important  as  it  secures 
the  neutrality,  or  freedom  from  war-risks,  of  the  property 
insured.  The  neutrality  of  the  ship  and  of  the  cargo  must  be 
proved  by  the  ship's  having  on  board  all  the  usual  and  regular 
documents.  False  papers  may,  however,  be  carried  for  com- 
mercial purposes,  either  when  leave  is  given  by  the  insurers,  or 
when  it  is  permitted  by  a  known  and  established  usage. 

If  neutrality  is  warranted,  it  must  be  maintained  by  a  strict 
adherence  to  all  the  rules  and  usages  of  a  neutral  trade  or  em- 
ployment. Without  warranty,  every  neutral  ship  is  bound  to 
respect  a  blockade  which  legally  exists  by  reason  of  the  presence 
of  an  armed  foree  sufScient  to  preserve  it,  and  of  which  the 
neutral  has  knowledge. 

The  second  most  common  express  warranty  is  that  of  the 
time  of  the  ship's  sailing.  She  sails  when  she  weighs  anchor 
or  casts  off  her  fastenings,  and  gets  under  way,  if  the  intention 
be  to  proceed  at  once  to  sea  without  further  delay.  She  must 
have  been  actually  under  way.     But  if  she  moves  with  the 
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intention  of  proeecnting  her  voyage,  this  is  sufficient.  Bat  if 
not  entirely  ready  for  sea,  she  has  not  sailed  by  merely  moving 
down  the  harbor.  If  she  moves,  beii^  ready  and  intended  for 
sea,  bnt  is  afterwards  accidentally  and  compulsorily  delayed, 
this  is  a-  sailing.  Nor  is  the  warranty  complied  with  by  leaving 
a  place  to  return  to  it  immediately ;  or  by  going  from  one  port 
of  the  coast  or  island,  which  she  is  warranted  to  leave,  to  another. 
If  the  ship  is  warranted  "in  such  a  harbor  or  port,"  or  "where 
the  ship  now  is,"  this  means  at  the  time  of  the  insnranee.  And 
"warranted  in  port"  means  the  port  of  insurance,  unless  another 
port  is  expressed  or  distinctly  indicated. 

Section  VIII. 

lUPLIED  WARBANTIES. 

The  most  important  of  these  warranties — which  the  law  Im- 
plies, or  makes  for  the  parties  without  their  saying  anything 
about  them,  although  they  may,  if  they  please,  make  them  for 
themselves — is  that  of  teanvorthiness.  By  this  is  meant,  that 
every  person  who  asks  to  be  insured  upon  his  ship,  by  the  mere 
force  and  operation  of  law,  warrants  that  she  is,  in  every  re- 
spect,— hull,  sails,  rigging,  officers,  crew,  provisions,  implements, 
papers,  and  the  like, — competent  to  enter  upon  and  prosecute 
that  voyage  at  the  time  proposed,  and  encounter  safely  the  com- 
mon dangers  of  the  sea.  If  this  warranty  be  not  complied  with, 
the  policy  does  not  attach,  whether  the  breach  be  known  or  not, 
unless  there  is  some  peculiar  clause  in  the  policy  waiving  this 
objection. 

If  the  ship  be  seaworthy  and  the  policy  attach,  no  subse- 
quent breach  discharges  the  insurers  from  their  liability  for  a 
loM  previous  to  the  breach.  Even  if  the  policy  does  not  attach 
at  the  beginning  of  the  voyage,  if  the  unseaworthiness  be  capable 
of  prompt  and  effectual  remedy,  and  be  soon  and  entirely 
remedied,  the  policy  may  then  attach.  If  the  insurance  is  "at 
and  from"  a  port,  there  is  no  implied  warranty  in  the  nature 
of  a  condition  precedent  to  the  attaching  of  the  policy,  that  the 
vessel  shall  be  then  seaworthy  in  the  sense  of  being  fit  for  sea, 
and  it  is  sufficient  if  she  is  portworthy.  But  the  policy  is  avoided 
if  she  goes  to  sea  in  an  unseaworthy  condition.  The  general 
rule  is,  that,  if  unseaworthiness  prevents  the  policy  from  attach- 
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ioff  at  the  proper  comnjencemeDt  of  the  risk,  the  contr&ct  be- 
comes a  nullity. 

If  she  become  unseaworthy  In  the  course  of  the  voyage, 
from  a  peril  insufficient  to  produce  it  in  a  sound  vessel,  this  may 
be  evidence  of  inherent  weakness  and  original  unseaworthiness; 
and  then  the  policy  never  attached.  But  if  originally  seaworthy, 
and  by  any  accident  made  otherwise,  the  policy  continues  to 
attach  until  she  can  be  restored  to  a  seaworthy  condition  by 
reasonable  endeavors.  And  the  general  rule  is,  that  she  mast 
be  so  restored  as  soon  as  she  can  be.  It  is  the  duty  of  the  master 
to  repair  her  as  soon  as  he  can ;  by  the  aid  of  another  ship  if 
that  may  be,  but  if  otherwise,  not  to  keep  her  at  sea  if  she  can 
readily  make  a  port  where  she  can  be  made  seaworthy ;  and  not 
to  leave  that  port  until  she  is  seaworthy.  It  is  the  rule  that  a 
ship  must  not  leave  a  port  in  an  unseaworthy  condition,  if  she 
could  there  be  made  seaworthy ;  if  she  does,  the  insurers  are  no 
longer  held.  But  their  liability  may  be,  not  destroyed,  but  only 
suspended,  if  the  seaworthiness  be  cured  at  the  next  port, 
especially  if  that  be  not  a  distant  port. 

There  cannot  possibly  be  a  definite  and  universal  standard 
for  seaworthiness.  The  ship  must  be  fit  for  her  voyage  or  for 
her  place.  But  a  coasting  schooner  needs  one  kind  of  fitness, 
a  freighting  ship  to  Europe  another,  a  whaling  ship  another,  a 
ship  insured  only  while  in  port  another.  So  as  to  the  crew,  or 
provisions,  or  papers,  or  a  pilot,  or  certain  furniture,  as  a 
chronometer  or  the  like;  or  the  kind  of  rigging  or  sails.  In 
all  these  respects,  mnch  depends  upon  the  existii^  and  estab- 
lished usage.  There  is,  perhaps,  no  better  test  than  this :  the 
ship  must  have  all  those  things,  and  in  such  quantity  and  of 
Bach  quality,  as  the  law  requires,  provided  there  is  any  positive 
rule  of  law  affecting  them ;  and  otherwise  such  as  would  be 
deemed  requisite  according  to  the  common  consent  and  usage 
of  persons  engaged  in  that  trade.  And  the  reason  for  this  rule 
is,  that  this  is  exactly  what  the  insurers  have  a  right  to  expect, 
and  if  the  insured  intend  anything  less,  or  the  insurers  desire 
anything  more,  it  should  be  the  subject  of  special  bargain. 

If  a  policy  be  intended  to  attach  when  a  ship  is  at  sea,  the 
ship  must  be  seaworthy  in  that  sense  and  in  that  way  in  which 
a  ship  of  her  declared  age,  size,  employment,  and  character, 
after  being  at  sea  for  that  time,  under  ordinary  circumstances, 
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onght  to  be  in,  and  may  be  expected  to  be  in  by  all  concerned. 
Tbe  standard  of  seaworthiness  is  to  be  found  from  the  usage 
and  understanding  of  merchants  at  the  place  where  tlie  ship 
belongs,  and  not  at  that  where  the  ship  is  insured. 

Skction  IX. 
representation  and  concealment. 

If  there  be  an  affirmation  or  denial  of  any  fact,  or  an  allega* 
tion  which  would  lead  the  mind  to  a  conclusion,  whether  made 
orally  or  in  writing,  or  by  exhibition  of  any  written  or  printed 
paper,  or  by  a  mere  inference  from  the  words  of  the  policy, 
before  the  making  of  the  policy,  or  at  the  making,  and  the  same 
be  false,  and  tend  to  procure  for  him  who  makes  it  the  bargain, 
or  some  advantage  in  the  bargaio,  it  is  a  misrepresentation. 
And  it  ia  the  same  thing,  whether  it  refers  to  a  subject  concern- 
ing which  some  representations  were  necessary,  or  otherwise. 

Concealment  is  the  suppression  of  a  fact  not  known  to  the 
other  party,  referring  to  the  pending  bargain,  and  material 
thereto. 

A  misrepresentation  or  a  concealment  discharges  the  in- 
surers. To  have  this  effect,  it  must  continue  until  the  risk 
begins,  and  then  be  material. 

It  is  no  defense  that  it  was  innocent,  and  arose  from  inad- 
vertence or  misapprehension,  because  the  legal  obligation  of  a 
full  and  true  statement  is  absolute;  nor  that  the  insurers  were 
not  influenced  by  it,  if  it  were  wilfuUy  made  with  intention  to 
deceive.  . 

If  it  be  in  its  nature  temporary,  and  b^in  after  the  risk 
begins,  and  end  before  a  loss  happens,  the  insurers  are  not 
discharged.  And  if  it  relate  to  an  entirely  separate  subject- 
matter  of  insurance,  as  the  goods  only,  and  have  no  effect  upon 
tbe  risk  as  to  the  rest,  (as  the  ship,  for  example,)  it  discharges 
the  insurers  only  as  to  that  part.  Ignorance  is  never  an  excuse, 
if  it  be  wilful  and  intentional.  If  one  says  only  he  believes  so 
and  so,  the  fact  of  his  belief  in  good  faith  is  sufficient  for  him. 
But  if  he  says  that  is  true  of  which  he  does  not  kntfw  whether 
it  is  true  or  false,  and  it  is  actually  false,  it  is  the  same  misrep- 
resentation as  if  he  knew  it  to  be  false.  If  a  statement  relate 
to  the  fnture,  a  f nture  compliance  or  fulfilment  is  necessary. 
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Any  gtatement  in  reply  to  a  distinct  inquiry  will  be  deemed 
material;  because  the  question  implies  tbat  the  insurer  deems 
it  material.  On  the  other  hand,  the  insured  is  not  bound  to 
communicate  any  mere  expectation  or  hope  or  fear;  but  (mly 
all  the  facts  material  to  the  risk. 

Section  X. 

WHAT  TH1N08  SHOULD  BE  COHltUNIGATBD. 

Not  only  ascertained  facts  should  be  stated  by  the  insured, 
but  intelligence,  and  mere  rumors,  if  of  importance  to  the  risk; 
and  it  has  been  held  that  intelligence  known  to  his  clerks  would 
be  generally  presumed  to  be  known  to  him ;  and  it  is  no  defense 
that  the  things  have  been  found  to  be  false.  It  has  been  held 
that  an  agent  was  bound,  to  state  that  his  directions  were  sent 
him  by  express;  because  this  indicated  an  emergency..  If  the 
voyage  proposed  would  violate  a  foreign  law  not  generally 
known,  this  should  be  stated. 

It  is  impossible  to  give  any  other  criterion  to  determine  what 
should  be  communicated  than  the  rule  that  everything  should  be 
stated  which  might  reasonably  be  considered  in  estimating  the 
risk.  And  so  everything  of  any  kind  which  the  insurer  might 
reasonably  wish  to  take  into  consideration  in  estimating  the 
value  of  the  risk  which  he  is  invited  to  assume. 

The  question,  however,  being  one  of  concealment  as  it  affects 
the  estimation  of  the  risk,  it  is  obvious  that  the  insured  need  not 
state  to  the  insurer  things  which  he  already  knows ;  and  by  the 
same  reason,  he  is  not  bound  to  state  things  which  the  insurer 
ought  to  know,  and  might  be  supposed  to  know. 

If  either  party  says  to  the  other  so  much  as  should  put  the 
other  upon  inquiry  in  reference  to  a  matter  about  which  inquiry 
is  easy  and  would  lead  to  information,  and  the  other  par^ 
makes  no  inquiry,  his  ignorance  is  his  own  fault,  and  he  must 
bear  the  consequences  of  it. 

An  intention  which,  if  carried  into  effect,  would  discharge 
the  insurers,  as  for  example  an  intention  to  deviate,  need  not 
be  stated,  unless  the  intention  itself  can  be  shown  to  affect  the 
risk.  So  a  past  damage  to  the  property  need  not  be  stated,  un- 
less it  affects  its  present  probability  of  safety. 
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A  false  Statement  that  other  inErnrers  have  taken  the  risk  on 
aneh  or  such  terms  is  a  misrepreseatation ;  but  a  false  state- 
ment by  the  insured  that  he  thinks  they  would  take  it  on  sucli 
terms  ifi  not  one,  for  of  this  the  insurers  can  judge  for  them- 
selves. 

Every  statement  or  representation  will  be  construed  ration- 
ally, and  BO  as  to  inelnde  all  just  and  reasonable  inferences.  A 
substantial  compliance  with  it  will  be  stifGcient;  and  a  literal 
compliance  which  is  not  a  substantial  one  will  not  be  sufficient. 

Section  XI. 

THE  PREHIUH. 

This  is  undoubtedly  due  when  the  contract  of  insurance  is 
completed;  but  in  practice  in  this  country,  the  premium  in 
marine  insurance  is  usually  paid  by  premium  note  on  time, 
which  is  given  at  or  soon  after  the  delivery  of  the  policy.  If 
the  policy  acknowledge  the  receipt  of  the  premium,  and  it  be  not 
paid,  this  receipt  will  be  no  bar  to  an  action  for  it. 

The  premium  is  not  due  if  the  risk  is  not  incurred ;  whether 
this  be  caused  by  the  non-sailing  of  the  ship ;  or  by  one  insured 
on  goods  not  having  goods  on  board ;  or  not  so  much  cargo  as 
he  is  insured  for ;  or  by  any  error  or  falsity  in  the  description 
which  prevents  the  policy  from  attaching. 

If  the  premium  be  not  earned,  or  not  wholly  earned,  it  must 
be  returned  in  whole  or  in  part  by  the  insurera  if  it  has  been 
paid;  and  not  charged  in  account  with  the  insured,  if  it  be 
unpaid. 

The  premiiuQ  may  be  partially  earned ;  and  then  there  miist 
be  a  part  return  only.  As  if  the  voyage  consist  of  several  pas- 
sages, or  of  "out  and  home"  passages,  and  these  are  not  con- 
nected by  the  policy  as  one  entire  risk;  or  if  the  insured  have 
some  goods  at  risk,  but  not  all  which  he  intended  to  insure. 

It  is,  however,  an  invariable  rule,  that  if  the  whole  risk  at- 
taches at  all, — that,  is,  if  there  be  a  time,  however  short,  durii^ 
which  the  insurers  might,  in  case  of  loss  from  a  sea-peril,  be 
called  on  for  the  whole  amount  they  insure, — ^there  is  to  be  no 
return  of  premium. 

-In  this  country,  insurers  usually  retain  one-half  of  one  per 
cent  of  a  returnable  policy.    And  our  policies  contain  a  clause 
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pemiittmg  the  iiiHiirerg  to  set  off  the  premium  due  against  a 
loss,  whether  the  note  be  signed  by  the  insured  or  by  another 
perscHL 


THB  DK8CRIPTI0N  OF  THB  PBOPEBTT  U«SUEtBD. 

The  description  must  be  such  as  will  diatinctly  identify  the 
property  insured,  as  by  quantity,  marks,  and  numbers,  or  a 
reference  to  the  fact  of  ahipment,  or  the  time  of  shipment,  or 
the  voyage,  or  the  consignee;  or  in  some  similar  and  satisfactory 
way;  and  no  mere  mistake  in  a  name,  or  otherwise,  vitiates  the 
descriptioti  if  it  leaves  it  snfBciently  certain.  If  different  ship- 
ments come  within  the  policy,  the  insured  may  attach  it  to 
either  by  his  declaration,  which  may  be  done  after  the  loss,  pro- 
vided this  appears  to  have  been  the  intentioa  of  the  parties. 
"Cargo,"  "goods  on  board,"  "merchandise,"  mean  much  the 
same  thing;  and  do  not  attach  to  ornaments,  clothing,  or  the 
like,  owned  by  persona  on  board  and  not  intended  for  commer- 
cial purposes.  "Property"  is  the  word  of  widest  and  almost 
unlimited  meaning.  "Ship"  or  "vessel"  includes  all  that  be- 
longs to  it  at  the  time, — even  sextants  or  chronometers  belonging 
to  the  ship-owner,  and  by  him  appropriated  to  the  navigation 
of  the  ship.  So  it  includes  all  additions  or  repairs  made  dnrii^ 
the  insurance. 

The  phrase  "a  return  cargo"  will  generally  apply  to  a  home- 
ward cargo  of  the  party  insured  in  the  same  ship,  however  it 
be  procured;  but  the  phrases  "proceeds"  and  "returns"  are 
generally  regarded  as  limited  to  a  return  cargo  boi^ht  by  means 
of  the  outward  cargo.  And  neither  of  these,  or  any  similar 
phrases,  will  apply  to  the  same  cargo  brought  back  again,  unless 
it  can  be  shown  by  the  usage,  or  other  admissible  evidence,  that 
this  was  the  intention  of  the  parties. 

The  nature  of  the  interest  of  the  insured  need  not  be  specified, 
unless  peculiar  circumstances,  closely  connecting  this  interest 
with  the  risk,  make  this  necessary.  But  either  a  mortgagor  or 
a  mortgagee,  a  charterer,  an  assignee,  a  consignee,  a  trustee,  or 
a  carrier,  may  insure  as  on  his  own  property,  and  without  de- 
scribing the  exact  nature  of  his  in1«rest. 
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THE  PESIL8  COVERED  BY  TBB  POLICT. 

The  policy  enumerates,  as  the  causes  of  loss  against  which 
it  insares,  Perils  of  the  Sea,  Fire,  Piracy,  Theft,  Barratry,  Cap- 
tnre,  Airests,  and  Detentions;  and  "all  other  perils,"  by  which 
is  meant,  by  construction  of  law,  all  other  perils  of  a  like  kind 
with  those  enomerated. 

It  is  a  universal  role,  that  the  insurers  are  liable  only  for 
extraordinary  risks.  The  very  meaning  of  "seaworthiness," 
which  the  insmred  warrants,  is  that  the  ship  is  competent  to 
encounter  with  safety  all  ordinary  perils.  If  she  be  lost  or 
injured,  and'  the  loss  evidently  arose  from  an  ordinary  peril,  as 
from  common  weather,  or  the  cozmnon  force  of  the  waves,  the 
insurers  are  not  liable,  because  the  ship  should  be  able  to  with- 
stand these  assaults.  And  if  the  loss  be  unexplained,  and  no 
extraordinary  peril  be  shown  or  indicated,  this  fact  would  raise 
a  very  strong  presumption  of  nnseaworthineas.  As,  for  ex- 
ample, if  the  vessel  went  down  while  sailing  with  favorable  winds 
on  a  calm  ocean. 

It  is  a  universal  rule,  that  the  insurers  are  never  liable  for  a 
loss  which  is  caused  by  the  quality  of  the  thing  lost.  This  rule 
applies  to  the  ship,  her  rigging  and  appurtenances,  when  worn 
out  by  age  or  hard  service.  But  its  most  frequent  application 
is  to  perishable  goods.  The  memorandum  already  spoken  of 
provides  for  this  in  some  degree.  But  the  insurers  are  liable 
for  the  loss  of  no  article  of  merchandise  whatever,  if  that  loss 
were  caused  by  the  inherent  qualities  or  tendencies  of  the  article, 
■unless  these  qualities  or  tendencies  were  excited  to  action  and 
made  destructive  by  a  peril  insured  against.  Thus,  if  hemp 
rots  from  spontaneous  fermentation,  which  cannot  occur  if  it 
be  dry,  the  insurers  are  not  liable  if  the  loss  arose  from  the 
dampness  which  the  hemp  bad  when  laden  on  board ;  but  if  the 
vessel  were  strained  by  tempest,  and  her  seams  opened,  and  the 
hemp  was  in  this  way  wet,  and  then  rotted,  they  are  liable. 

The  insurers  may  take  upon  themselves  whatever  risks  they 
thoose  to  assume.  And  express  clauses  in  a  policy,  or  the  uni- 
form and  established  usage  and  consi:mction  of  policies,  may 
throw  upon  them,  as  in  fact  it  does,  a  very  large  liability  to  the 


_iOO^^IC 


374  MAHINB  1N8UBANCE.    ' 

owner  or  shipper  for  the  effects  of  the  misconduct — wilful  or 
otherwise — of  the  master  and  crew.  The  clause  relating  to 
barratry,  to  be  spoken  of  presently,  is  of  this  kind. 

If  tlie  cai^o  is  damaged  through  the  fault  of  the  master  or 
crew,  the  shipper  of  the  cargo  has  a  remedy  against  the  owner 
of  the  ship.  Bat  this  does  not  necessarily  discharge  the  inaur- 
ers.  If,  however,  he  enforces  his  claim  against  them,  he  is 
bound  to  transfer  to  them  his  claim  against  the  ship-owner. 
For  the  insurers  of  the  cai^,  by  paying  a  loss  thereon,  put 
themselves,  as  it  were,  in  the  position  of  the  shippers,  and 
acquire  their  rights. 

Section  XIV. 

PERILS  OF  THS  SEA. 

By  this  phrase  is  meant  all  the  perils  incident  to  navigation; 
and  especialy  those  arising  from  the  wind  and  weather,  the  state 
of  the  ocean,  and  its  rocks  and  shores.  But  it  will  be  remem- 
bered that  the  insurers  take  upon  themselves  only  so  many  of 
these  as  are  "extraordinary."  Hence,  destruction  by  worms  or 
by  rata  is  not  such  a  peril  as  the  insurers  are  liable  for,  because 
it  is  not  extraordinary.  It  seems  now  settled  that  iire  is  not  in- 
cluded among  "perils  of  the  sea,"  or  "perils  of  the  river."  But 
it  is  usually  mentioned  in  the  policy,  as  one  of  the  risks  insured 
against. 

If  a  vessel  be  not  heard  from,  it  will  be  supposed,  after  a 
reasonable  interval,  that  she  has  perished ;  but  the  law  has  not 
determined  the  length  of  this  interval  with  any  exactness.  The 
presumption  of  law  will  be,  that  she  was  lost  by  an  extraordinary 
peril  of  the  sea,  and,  of  course,  the  insurers  will  be  answerable 
for  her.  But  this  presumption  may  be  rebutted  by  any  suffi- 
cient evidence,  as  of  unseaworthiness,  or  any  other  probable 
cause  of  loss. 

Section  XV. 


CoLLraioN  is  a  peril  of  the  sea  which  may  deserve  especial 
notice.  In  the  chapter  on  Shipping,  it  has  been  stated,  that, 
where  a  collision  is  caused  by  the  fault  of  one  of  the  ships,  the 
ship  in  fault  sustains  the  whole  loss ;  that  is,  it  must  bear  its 
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own  loes,  and  must  indenmify  the  other  ship  for  the  injury  that 
ahip  sustains.  It  has  been  held  that  the  insurers  of  the  ship  in 
fault  are  liable  for  the  whole  of  this  loss,  because  it  is  all  caused 
hy  collision,  which  is  a  peril  of  the  sea.  But  the  Supreme  Court 
of  the  United  States  has  recently  decided  that  the  insurers  are 
not  held  for  more  than  the  loss  directly  sustained  by  the  ship 
they  insure,  that  is,  not  for  the  amount  that  ship  pays  to  the 
other  ship  for  injury  done  to  it. 

Skctiom  XVI. 


This  peril  also  must  come  under  the  common  rule,  that  the 
insurers  will  not  be  held  unless  it  be  caused  by  something  ex- 
traordinary, and  not  belonging  to  the  inherent  qualities  of  the 
thing  which  takes  fire. 

The  insurers  would  he  held  for  any  direct  and  immediate  con- 
sequences of  the  fire;  and  for  loss  caused  by  the  endeavor  to 
extinguish  it.  It  is,  indeed,  a  general  rule,  that  the  insurers  are 
liable  for  the  loss  or  injury  which  is  the  natural,  direct,  and 
proximate  effect  of  any  peril  insured  against,  although  the  loss 
itself  may  be  only  the  effect  of  a  preceding  loss ;  as,  if  a  part  of 
the  cargo  was  homed  up,  and  another  part  was  injured  by 
water  used  to  arrest  the  fire,  the  insurers  would  be  liable  for 
both  parts. 

Section  XVII, 

PIRACY,  ROBBERY,  OR   THEFT. 

There  can  be  no  piracy  or  robbery  without  violence;  but 
this  is  not  necessary  to  constitute  the  crime  of  theft.  Piracy 
and  robbery  are  most  usually  committed  by  strangers  to  the 
ship ;  they  may,  however,  be  committed  by  the  crew ;  and  the 
insurers  are  answerable  for  such  a  loss,  unless  it  arose  from  the 
fault  of  the  owner.  Our  policies  now  usually  have  the  phrase 
"assailing  thieves."  This  excludes  theft  without  violence,  and 
all  theft  by  those  lawfully  on  board  the  vessel,  as  a  part  of  the 
ship's  company.  If,  after  shipwreck,  the  property  is  stolen,  the 
insurers  are  liable,  and  might  be  so  if  there  were  no  insurance 
against  theft,  if  this  was  a  direct  effect  of  the  wrecking. 
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This  word  means  any  wrongful  act  of  the  master,  officerB,  or 
crew,  as  any  Iraud,  cbeat,  or  trick  done  by  them,  or  either  of 
them,  against  the  owner.  If  he  directed  the  act,  or  ccmsented 
to  it,  OT  by  his  negligence  or  default  caused  it, — whether  be 
were  actual  owner,  or  apparent  or  temporary  owner  by  hiring 
the  vessel, — it  is  no  barratry.  Bat  it  is  not  necessary  that  it 
should  be  done  with  an  intention  hostile  to  him.  For  an  act 
otherwise  barratrous  would  be  none  the  less  so  because  the  com- 
mitter of  it  supposed  it  would  be  for  the  advantage  of  the  owner. 

The  master  being  appointed  by  the  owner,  and  controlled  by 
him,  many  policies  provide  that  they  do  not  insure  against  bar- 
ratry, if  the  inmred  ie  the  owner  of  the  ship.  The  purpose  of 
this  is  obvious;  it  is  to  prevent  an  insurance  of  the  owner 
against  the  acts  of  one  for  whom  the  owner  ought  to  bold  him- 
self responsible.  The  effect  of  the  clause  is  to  limit  the  insur- 
ance gainst  barratry  to  goods  shipped  by  one  who  is  not  owner 
of  the  vessel. 

As  a  general  rule,  the  insurers  are  liable  for  the  miscondnct 
of  the  crew,  when  all  usual  and  reasonable  precautions  have 
been  taken  by  the  owner,  and  his  servant,  the  master,  to  prevent 
such  iniBCondu<:t. 

Section  XIX. 

CAPTUBE,  ARREST,  AND  DETENTION. 

The  phrase  which  refers  to  these  perils  is  usually  in  these 
words:  "Against  all  captures  at  sea,  or  arrests,  or  detentions  of 
all  kings,  princes,  and  people."  Almost  every  word  of  this 
sentence  has  been  the  subject  of  litigation  or  of  discussion.  The 
provision  has  been  held  to  apply  not  only  to  captures,  arrests, 
or  detentions  by  public  enemies,  or  foreign  belligerent  powers, 
but  to  those  by  the  very  government  of  which  the  insured  is  him- 
self a  subject,  unless  the  same  be  for  a  breach  of  the  law  by  the 
insured.  Then  the  insurers  are  not  liable,  because  they  never 
are  for  the  consequence  of  an  illegal  act  of  the  insured.  By  the 
"people"  are  understood  the  sovereign  power  of  a  state,  what- 
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ever  be  its  form  of  government.  "Capture"  and  *'Beizare"  are 
equivalent;  they  differ  from  "detention"  in  thia  respect:  the 
two  former  words  mean  a  taking  with  intent  to  keep ;  the  latter, 
a  taking  with  intent  to  restore  the  property.  "Arrest"  is  any 
taking  poesession  of  the  property  for  any  hostile  or  judicial 
purpose. 

Section  XX. 

THE  GENERAL  CLAUSE!. 

This  elause  has  a  very  limited  operation.  We  have  already 
remarked,  that  it  is  usually  restricted  to  perils  of  a  like  kind 
with  those  already  enumerated;  and  although  this  phrase  has 
been  declared  to  be  substantial  and  material,  it  might  be  difScuIt 
to  hold  an  insurer  liable  under  this  clause,  when  he  would  not 
have  been  liable  under  some  one  of  the  enumerated  perils. 

Sbotioh  XXI. 

PROHIBITED  TRADE. 

This  is  not  the  same  with  contraband  trade  (which  belongs 
to  war) ,  although  the  words  are  sometimes  used  aa  if  tbey  were 
synonymous.  It  is  perfectly  lawful  for  a  ship  to  break  through 
a  blockade  if  it  can,  or  to  carry  arms  or  munitions  of  war  to  a 
belligerent.  This  would  be  contraband  trade.  And  it  is  per- 
fectly lawful  for  the  state  whose  enemy  is  thiM  aided,  to  catch, 
seize,  and  condemn  the  vessel  that  does  this,  if  it  can.  The 
vessel  takes  upon  itself  this  risk;  and  it  is  not  covered  by  a 
'common  policy,  unless  the  purpose  is  disclosed  and  permitted. 
Prohibited  trade  belongs  to  a,  time  of  peace.  It  is  either  trade 
prohibited  by  the  state  to  which  the  ship  belongs, — and  then  it 
is  wholly  illegal,  and  the  insurers  are  not  only  not  answerable 
under  a  general  policy  for  a  loss  occasioned  by  this  breach  of  - 
law,  but  an  express  bargain  to  that  effect  would  itself  be  illegal 
and  void, — or  it  may  be  trade  prohibited  only  by  a  foreign 
state.  And  then  it  is  not  an  illegal  act  in  the  vessel  by  whose 
sovereign  it  is  not  prohibited.  .The  intention  to  incur  this  extra 
risk  should  be  communicated;  because  the  insurers  should  he 
enabled  to  take  it  into  consideration.  But  in  practice,  our  poli- 
cies g^jierally,  if  not  universally,  except  expressly  the  risks  aria- 
ing  from  prohibited  trade. 
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The  parties  may  always  agree  to  add  aueh  riaka,  or  except 
sach,  as  they  choose. 

Section  XXII. 


Aa  the  insurers  are  entitled  to  know,  either  from  information 
given  them,  or  from  the  known  course  of  the  trade,  what  risks 
they  assume,  it  is  obviooa  that  the  insured  have  no  right  to 
change  those  risks,  and  that,  if  they  do,  the  insurers  are  not  held 
to  the  new  risk.  Such  a  change  of  risk  is  called  a  deviation; 
it  certainly  discharges  the  insurers;  and  although  the  word 
originally  meant  in  law  what  it  means  commonly,  a  departure 
from  the  proper  course  of  the  voyage,  it  now  means,  in  the  law 
of  insurance,  any  departure  from  or  change  of  the  risks  insured 
against.  And  it  discharges  the  insurers,  although  it  does  not 
.  increase  the  risk,  as  they  have  a  right  to  stand  by  the  exact  bar- 
gain they  have  made.  There  may  be  a  deviaticKL  while  the  ship 
is  in  port ;  or  where  the  insurance  is  on  time,  and  no  voyage  is 
indicated.  And  a  very  slight  deviation  may  sufBee  to  discharge 
the  underwriters. 

But  no  deviation  discharges  the  insurers,  or,  in  the  language 
of  the  law,  no  change  of  risk  is  a  deviation,  unless  it  be  volun- 
tary, that  is,  not  if  there  was  or  seemed  to  be  a  sufficient  neces- 
sity for  it. 

The  proper  course — a  departure  from  which  is  a  deviation — 
is  always  the  usual  course,  provided  there  be  a  usage ;  for  a  mas- 
ter is  not  bound  to  follow  their  track  wherever  one  or  two  have ' 
gone  before,  but  must  be  allowed  his  own  reasonable  discretion. 
If  there  be  no  course  so  well  established  that  every  one  would 
be  expected  to  follow  it,  the  master  must  go  to  his  destined  port 
in  the  most  natural,  direct,  safe,  and  advantageous  way. 

An  extraordinary  and  unnecessary  protraction  of  a  voyage 
would  be  a  deviation.  But  the  mere  length  of  the  voyage,  with- 
out other  evidence,  would  not  prove  this. 

Liberty  policies,  ao  called,  are  often  made.  That  is,  the  in- 
sured is  expressly  permitted  to  do  certain  things,  which,  without 
such  permission,  would  constitute  a  deviation.  And  a  large 
proportion  of  the  eases  on  the  subject  of  deviation  have  arisen 
under  these  policies.    Most  of  the  phrases  commonly  used  have 
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been  constmed  by  the  courtB;  and  generally  quite  strictly.  A 
liberty  to  "enter"  a  port,  or"  touch"  at  a  place,  permits  a  ship 
to  go  in  and  come  out,  but  it  permits  little  delay,  because  for 
delay  the  word  "stay"  or  "remain"  is  necessary. 

It  is  certain  that  no  permiaaion  is  necessaiy  for  any  change 
of  course  or  risk  that  is  made  for  the  saving  of  life,  or  even  for 
the  purpose  of  helping  the  distressed.  Always  provided,  how- 
ever, that  the  change  of  coarse,  or  the  delay,  waa  no  greater  and 
no  longer  continued  than  this  cause  for  it,  actually  and  ration- 
ally conaidered,  required.  It  is,  however,  equally  well  settled, 
that  a  change  of  course  or  of  risk  for  the  purpose  of  saving 
property  is  a  deviation  not  justified  by  its  cause.  A  delay  for 
the  purpose  of  towing  a  vessel  is  certainly  a  deviation,  unless 
there  are  persons  on  board  the  vessel  which  is  towed,  and  they 
can  be  saved  in  no  other  way. 

Sometimes  it  is  intended  that  a  ship  shall  vbit  many  ports, 
and  even  go  backwards  and  forwards,  at  places  between  the  port 
from  which  she  sails  and  that  at  which  the  voyage  is  finally  to 
terminate.  Such  purposes  as  this  are  sometimes  provided  for 
by  a  policy  on  time ;  and  sometimes  by  express  permission  to  go 
to  and  trade  at  certain  ports. 

If  permissitm  be  given  to  enter  and  stop  at  a  dozen  differ- 
ent ports,  the  vessel  may  omit  any  of  them,  or  the  whole,  but 
must  visit  in  the  proper  order  all  to  which  she  does  go.  She 
cannot  go  back  and  forth. 

The  substitution  of  a  new  voyage  for  that  agreed  upon  is  of 
course  a  deviation,  and  one  that  can  seldom  or  never  be  justi- 
fied by  any  necessity,  so  as  to  carry  the  insurer's  liability  on 
the  new  voyage.  If  an  entirely  new  voyage  ia  intended,  and  a 
vessel  sails  upon  it,  but  in  the  same  direction  in  which  she  would 
have  gone  on  the  insured  voyages,  the  policy  never  attaches, 
and  the  premium  is  never  earned,  because  the  ship  never  sails 
on  the  insured  voyage.  But  if  the  ship  is  intended  to  pursue 
the  insured  voyage  to  its  proper  terminus,  but  at  a  certain  point 
of  the  voyage  to  deviate  by  going  into  another  port,  there  is  no 
deviation  until  that  point  is  reached,  and  the  deviation  actually 
begun;  because  it  is  certain  that  no  mere  intention  to  deviate 
discharges  the  insurers  until  it  is  carried  into  execution ;  and 
they  are  liable  for  a  loss  happening  before  the  deviation. 
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IHB  TEBIinn  OP  THE  TOTAQE,  AND  OF  THE  BISK. 

These  must  be  distinctly  stated,  whether  they  be  temuni  of 

time  or  place.     A  policy  from  to ,  or  from  B  to 

,  or  from to  B,  wottld  be  void.    Nor  would  it  be 

any  better  if  the  termim  were  named  with  apparent  distinctness, 
but  in  such  wise  as  to  mean  nothing,  or  nothing  snfficiently  cer- 
tain. 

A  policy  takes  effect  from  its  date,  if  the  bargain  was  then 
complete,  although  not  delivered  until  afterwards.  And  it  may 
be  remarked,  that,  if  there  be  an  unreasonable  delay  in  the  sul- 
ing  of  the  vessel,  the  policy  never  attaches,  for  the  bargain  is 
considered  annulled. 

A  policy  on  a  vessel  "at"  such  a  place  attaches  when  she 
is  there  in  safety.  But  if  there  were  a  policy  "to"  a  place,  and 
another  was  made  out  between  the  same  parties  "at,"  or  "at 
and  from,"  the  same  place,  the  law  would  presume  that  the 
parties  intended  that  the  second  policy  should  attach  whenever 
the  first  one  ceased  by  the  arrival  of  the  ship,  without  reference 
to  the  conditi(m  of  the  ship  or  her  peril  at  the  time. 

A  policy  on  goods  attaches  to  them  at  the  time  when  it 
would  have  attached  to  the  vessel  had  she  been  insured.  The 
extent  which  should  be  given  to  the  meanii^  of  the  word  "port" 
is  sometimes  a  question  of  some  difficulty ;  but  in  general  all 
plaees  are  within  a  port  which  belong  to  it  by  mercantile  nsagc 
and  acceptance,  although  not  within  the  same  municipal  or  legal 
precinct. 

"At  and  from"  covers  a  vessel  in  a  port,  as  well  as  after  she 
leaves  it,  "Prom"  only  covers  the  vessel  after  she  gets  under 
way.  "At  and  from,"  applied  to  goods,  does  not  cover  them  in 
the  port  when  they  are  on  shore  and  warehotised,  nor  ontil  they 
become  subject  to  marine  risk,  by  being  water-borne.  They  are, 
however,  covered,  not  only  when  they  reach  the  ship,  bat  as 
soon  as  they  are  put  on  board  of  boats  or  lighters,  or  any  other 
usual  water  conveyance  to  the  ship.  And  if  insured  to  a  port, 
they  continue  covered  after  they  leave  the  ship  by  any  usual 
conveyance  for  the  shore,  until  they  are  safely  landed.  The 
word  "at,"  applied  to  an  island  or  a  coast,  may  embrace  all  the 
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ports  therein,  and  cover  the  ship  while  sailing  from  one  to  an- 
other. "To  a  port  and  a  market,"  covers  a  voyage  to  the  port, 
end  thence  to  every  place  to  which,  by  mercantile  usage  or 
reasonable  construction,  a  ship  may  go  thence  in  search  of  a 
market;  and  even  to  retnm  to  that  port,  if  honestly  with  intent 
to  learn  there  where  a  market  coald  be  found. 

If  the  insurance  be  to  "i  port  of  discharge,"  this  does  not 
terminate  if  the  -vessel  goes  to  a  port  for  inquiry,  or  for  needful 
refreshment  or  repair.  If  it  be  "a  final  port  of  discharge,"  the 
insurance  ceasra  upon  such  parts  of  the  cargo  as  arc  left  at  one 
port  or  another,  and  continues  on  the  ship,  and  on  all  the  goods 
on  board,  until  arrival  at  the  port  where  they  will  he  finally  dis- 
charged. 

It  is  generally  provided  in  time  policies,  that,  if  the  vessel  be 
at  sea  at  the  expiration  of  the  time  agreed  on,  the  risk  shall  con- 
tinue until  her  arrival  at  a  port  of  discbarge,  or  at  her  port  of 
destination.  If  then,  before  the  expiration  of  the  time,  she  is 
actually  at  sea,  or  has  broken  ground  for  the  voyage,  or  if,  when 
the  time  expires,  she  is  in  a  port  of  necessity  or  restraint,  she  is 
considered  at  sea,  but  not  otherwise^ 

The  English  policies  and  our  own  contain  a  -provision  that 
the  insurance  continues  on  the  ship  "until  she  shall  be  arrived 
and  moored  twenty-four  hours  in  safety;"  and  on  the  goods 
until  they  be  "landed,"  or  "safely  landed." 

Under  this  clause,  the  ship  is  insflred  until  moored  in  safety, 
80  far  as  the  perils  insured  against  are  concerned,  but  not 
against  the  peculiar  and  local  dangers  of  the  port,  or  the  possi- 
bility that  a  tempest  there  might  injure  her  when  moored;  for 
these  dangers  continue  to  exist  as  long  as  she  stays  there,  and 
the  liability  of  the  insurers  would  never  terminate.  If  she 
enters  the  harbor,  and,  before  she  is  moored,  is  blown  off,  or 
ordered  into  quarantine,  she  is  insured  until  this  delay  ceases 
and  she  is'  safely  moored  in  port.  And  if  before  or  within  the 
twenty-four  hours,  a  dangerous  storm  begins,  but  does  no  dam- 
age to  her  until  after  the  expiration  of  the  twenty-four  bouiB, 
the  risk  has  terminated,  and  the  insurers  are  not  liable. 
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Section  XXIV. 

TOTAL  LOSS  AND  ABANDONHENT. 

The  law  of  ioflarance  recognizes  an  actual  total  loss,  and  also 
a  conatruetive  total  loss.  It  is  actual  when  the  whole  property 
passes  away,  as  by  submersion  or  destruction  by  fire.  It  is  a 
constructive  total  loss  when  the  ship  or  goods  are  partially  de- 
stroyed, and  the  law  permits  the  insured  to  abandon  the  salvage 
or  whatever  is  saved,  to  the  insurers,  and  claim  from  them  a 
total  loss.  By  "abandonment"  is  meant,  in  insurance  law,  the 
transferring  of  the  property  insured,  or  what  is  left  of  it,  to 
the  insurers.  The  word  is  used,  because  originally  the  insured 
gave  up,  renounced,  or  abandoned  the  property,  saying  to  the 
inaueers,  We  will  have  nothing  more  to  do  with  it,  and  you  may 
do  with  it  what  yon  like.  And  the  word  is  still  always  used, 
although  now  it  means  a  transfer.  And  in  the  law  of  insurance, 
a  constructive  total  loss  is  a  partial  loss  made  total  by  an  exer- 
cise of  the  right  of  abandonment.  That  is,  the  actual  loss  took 
from  the  insured  a  part,  and  the  abandonment  took  the  rest, 
and  BO  they  have  lost  all.  A  constructive  total  loss  is  some- 
times called  a ' '  technical ' '  total  loss. 

The  abandonment,  we  say,  transfers  all  that  remains  of  the 
property  to  the  insurers.  If  nothing  remains,  or  if  that  which 
remains  has  no  value,  tha?e^need  be  no  abandonment,  and  this 
is  an  actual  total  loss. 

The  insured  never  need  make  an  abandonment  if  he  chooses 
not  to  do  so.  And  if  from  such  choice  or  neglect  he  makes  no 
abandonment,  his  claim  against  the  insurers  is  still  valid ;  but  it 
is  a  different  claim  from  that  which  it  would  have  been  if  he  had 
abandoned,  because  it  is  now  to  be  settled  as  a  partial  loss,  of 
which  we  shall  speak  hereafter.  For  it  is  the  purpose  and  effect 
of  an  abandonment  to  convert  an  actual  partial  loss  into  a  con- 
.struetive  total  loss.  And  if  he  makes  an  abandonment  when  he 
has  no  right  to  make  it,  such  abandonment  is  wholly  inoperative, 
unless  the  insurers  choose  to  accept  it ;  but  if  they  accept  it,  they 
must  settle  the  loss  as  a  total  loss. 

The  topics  in  relation  to  this  subject  which  we  will  consider 
are: — 1.  The  necessity  of  abandonment.  2.  The  right  of  aban- 
donment.   3.  The  exercise  of  this  right.    4.  The  acceptance  of 
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the  abandonment.    5.  The  effect  of  the  abandcHunent,  or  of  the 
absence  of  abandonmeut. 

1.  Of  the  Necessitt  of  Asandonhent. — It  is  aaid,  that  if  a. 
ship  be  completely  wrecked  and  reduced  to  "e  mere  congeries 
of  planks  and  iron,"' or  if  she  has  not  been  heard  from  for  a 
sufficiently  long  time,  there  need  be  no  abandonment,  and  the 
insured  may  claim  as  for  a  total  loss,  without  one.  In  either 
case,  or  any  other  case,  if  the  insurers  pay  a  total  loss,  they  are 
entitled  to  whatever  shall  come  to  hand  of  the  property  insured. 
And  it  is  usual,  and  we  think  more  proper,  to  abandon  in  both 
of  these  cases. 

2.  Of  the  Rioht  of  Abandonubnt. — The  insured  cannot  con- 
vert every  partial  loss,  however  small,  into  a  total  loss,  by  aban- 
donment, transferring  the  damaged  property  to  the  insurers. 
But  by  a  rule  which  is  nearly  universal  in  this  country,  and  not 
unknown  abroad,  if  the  damage  by  a  peril  insured  against  exceed 
one-half  of  the  value  of  the  property  insured, — whether  ship, 
goods,  or  freight, — ^he  may  abandon  the  property  to  the  insurers, 
and  claim  as  for  a  total  loss.  But  if  the  vessel  actually  reach 
her  destined  port,  she  cannot  be  abandoned,  althot^h  the  repairs 
would  cost  more  than  half  of  her  value. 

When  we  speak  in  another  section  of  partial  loss,  it  will  be 
seen  that,  by  the  established  usage  of  this  country,  an  allowinee 
of  "one-third,  new  for  old,"  is  always  made.  This  means,  that 
if  a  new  thing  were  given  for  an  old  one  because  the  old  one  had 
been  injured,  the  insurer  would  be  more  than  indemnified.  The 
sails,  for  example,  might  be  so  new  that  they  had  lost  little  of 
their  value;  or  so  old,  that  they  were  of  no  value.  To  avoid  in- 
quiring into  each  case,  usage  has  adopted,  as  a  fair  average  to 
apply  to  all  cases,  that  the  thing  injured  has  lost  one-third  of  its 
value.  When  it  is  replaced  by  repairs,  the  insured  therefore 
loses  one-third  of  the  cost  of  repair,  and  the  insurers  pay  two- 
thirds. 

Now  our  policies  provide  that  there  shall  be  no  total  loss  by 
abandonment  unless  the  injury  exceed  fifty  per  cent,  when  "esti- 
mated as  for  a  partial  loss";  that  is,  one-tbird  off.  Conse- 
qnently,  the  repairs  necessary  to  restore  the  vessel  to  a  sound  con- 
dition must  amount  to  more  than  seventy-five  per  cent,  of  her 
value  when  repaired  (one-third  of  which,  twenty-five  per  cent., 
being  cast  off,  leaves  fifty  per  cent.)  before  there  can  be  an  aban- 
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donment,  which  the  iDsurers  are  bound  to  accept,  and  settle  the 
loss  as  a  total  loss. 

The  yaluatioa  in  the  policy,  if  there  be  toie,  generally  deter- 
mines the  value  on  which  this  estimate  is  to  be  made.  In  New 
York  and  in  Massachusetts,  this  seems  to  be  distinctly  held ;  but 
the  courts  of  the  United  States  and  of  some  of  our  States  incline 
to  sf^  that,  whether  the  policy  be  valued  or  open,  the  value  of 
the  ship,  the  loss  of  one-half  of  which  authorizes  abandonment, 
is  the  actual  value  of  the  ship  at  the  time  the  loss  occurs,  and 
that  this  value  is  to  be  proved  by  proper  evidence. 

A  loss  by  jettison,  by  salvage,  by  general  average  contribu- 
tion, by  wages  of  sailors  paid  while  they  assisted  in  making  the 
repairs,  should  be  included  in  the  fifty  per  cent.  If  the  insured 
have  lost  i  part  of  his  goods  by  jettison,  and  have  a  claim  for 
contribution  which  is  not  yet  paid,  the  whole  of  his  loss  is  to  be 
included  to  make  up  the  fifty  per  cent.,  and  the  insurers  take 
the  claim  to  contribution  by  abandonment.  Thus,  if  his  loss  be 
by  jettison  of  eight-tenths  of  his  goods,  it  is  eighty  per  cent.,  and 
if  he  has  a  claim  for  contribution  in  general  average  for  thirty- 
five  per  cent.,  this  does  not  reduce  his  loss  to  forty-five  per  cent., 
so  that  he  eannot  abandon ;  but  he  may  call  his  loss  eighty  per 
cent,  and  abandon,  and  by  the  abandonment  transfer  to  the  in- 
surers his  claim  for  thirty-five  per  cent.  The  expense  of  repairs 
is  to  be  taken  at  the  place  where  actually  made,  or  where  they 
must  have  been  made,  if  made  at  all. 

If  a  sale  be  lawfully  made  by  the  master,  under  the  authority 
from  necessity  which  we  have  considered  in  the  chapter  on  the 
Law  of  Shipping,  this  is  a  total  loss,  and  the  insured  must  ac- 
count for  the  proceeds. 

3.  Of  the  Exercise  op  the  Bight  op  Abandonment. — As  an 
abandonment  has  the  effect  of  an  absolute  transfer  of  the  prop- 
erty to  the  insurers,  and  is  intended  for  this  purpose,  it  is  obvi- 
ous that  it  cannot  be  made  by  one  who  is  not  possessed  of  such 
title  to  the  property,  or  such  interest  therein,  as  would  enable 
him  to  make  a  valid  transfer. 

There  is  no  'especial  form  or  method  of  abandonment.  But 
the  proper  and  safe  way  is  to  do  it  in  writing,  and  to  use  the 
word  "abandon,"  or  "abandonment,"  although  other  words  of 
entirely  equival^it  meaning  might  suffice.    It  must  be  distinct 
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and  unequivocal,  and  state,  at  least  in  a  general  way,  the  groonds 
of  the  abandonm^it. 
The  follomng  would  be  a  good  and  snfficient  form : 

Abandonnunt. 
Nkw  Yook,  Jtunar?  9,  1900, 10  o'clock  a.  m. 
I  have  this  daf  learaed  that  mj  (or  the)  sbip  (or  whattver  the  veuel  is) 
jnSQied  by  yon  (or  of  vkieh  yav  hone  inrared  tht  cargo  or  freight  or  profits, 

at  the  eate  may  be),  hai  b«ea  wrecked  on  her  yoysge  from  to 

{or  Am  met  with  weh  or  vuch  a  dittuter,  describing  it  geaeralls), 

and  that  she  non  lite  at (or  that  laid  cargo  or  what  remaim  of  it 

i$  now  at ).     And  I  do  now  and  hereby  abaQdou  to  you  the  ship, 

With  her  cargo  and  freight  (or  tobjehever  of  thrae  intereata  was  the  subject 
of  insurance),  sad  shall  claim  paymeot  of  you  as  for  a  total  loss. 

To  the Initmace  Company. 

(SigiMtuTt.) 

If  the  abandonment  be  deBcient  in  form,  the  mBnrera  will 
waive  any  objection  of  this  kind  if  they  call  for  further  proof, 
and  otherwise  act  as  if  the  abandonment  were  altogether  suffi- 
cient 

The  insured  ma^  abandon  at  any  time  when  the  ship  by  a  peril 
insured,  is  taken  for  an  uncertain  period  from  the  master's  om- 
trol,  and  the  voyage  is  broken  up  and  cannot  be  renewed,  unless 
at  a  cost  which  of  itself  gives  this  right. 

The  existence  of  the  right  depends  upon  the  aetnal  state  of 
facts  at  the  time,  and  not  upon  the  supposed  facts.  Nothing, 
however,  gives  the  right  of  instant  abandonm^t,  without  a  faith- 
ful endeavor  of  the  master  to  find  it  he  can,  and  use  if  he  can, 
some  means  of  deliverance  and  safe^.  But  if,  when  delivered 
and  restored  to  the  master  or  owner,  her  damage  amounts  to 
more  than  half  of  her  value,  estimated  as  above  stated,  ''as  a 
partial  loss,"  she  may  then  be  abandoned.  If  the  precise  voyage 
insured  be  broken  up  by  a  peril  insured  against,  this  justifies  an 
abandonment,  although  the  vessel  might  be  put  in  condition  to 
pursue  a  different  voyage  or  render  ft  different  service. 

As  the  insurers,  who  take  the  salvage  (or  saved)  property  by 
abandonment,  have  a  right  to  every  possible  opportunity  to  make 
the  most  of  it,  it  follows  as  an  invariable  and  universal  rule,  that 
the  insured  must  make  an  abandonment  immediately  after  he  re- 
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ceives  the  intelligence  whicli  justifies  it;  and  if  he  does  not,  be 
will  be  r^arded  as  having  elected  not  to  abandon,  and  no  subse- 
quent abandonment  will  have  any  effect. 

The  abandonment  may  be  made  on  information  of  any  kind,  if 
it  be  entitled  to  weight  and  credence.  So  even  a  generid  rumor, 
without  specific  intelligence  to  the  insured,  will  aathoHze  an 
abandonment,  if  the  ramor  aeems  to  be  well  grounded  and  alto- 
gether credible. 

4.  Op  tee  Accbptanck  of  the  Abandonment. — As  there  is  no 
especial  form  or  method  of  making  an  abandonment,  so  there  is 
no  r^rnlar  and  established  form  of  accepting  an  abandonment. 
If  the  insurer,  with  a  sufiicient  knowledge  of  the  facts,  says  or 
does  that  which  ioducea  an  honest  insured  to  believe  that  he  has 
accepted  the  abandonment,  and  will  pay  the  loss,  and  to  act  on 
that  belief,  it  is  an  acceptance,  and  is  so  far  binding  on  the  in-_ 
surer.  But  if  he  neither  says  nor  does  what  ought  to  produce 
this  belief,  then  he  is  at  liberty  to  say  and  prove  if  be  can  that 
the  insured  had  no  right  to  make  an  abandonment,  and  that  the 
claim  is  only  one  for  a  partial  loss. 

5.  Of  the  Effect  of  Abandonment. — If  insurers  pay  as  for 
a  total  loss,  this  payment  entitles  them  to  full  possession  of  all 
that  remains  of  the  property  insnred,  and  also  of  all  rights, 
claims,  or  interests  which  the  insured  has  in  or  to  or  in  respect  of 
the  property  lost.  Hence,  if  the  insured  has  lost  his  goods  by 
jettison,  and  has  a  claim  for  a  general  average  contribution,  and 
the  insurers  pay  him  for  all  his  goods,  they  stand  in  hifi  place, 
and  acquire  that  claim  for  ccmtribution  which  the  loss  of  the 
goods  gave  him.  And  we  should,  very  generally  at  least,  extend 
this  rule  to  the  claim  which  a  mortgagee  has  on  the  mortgage  for 
his  debt. 

By  the  abandonment,  both  the  owner  and  the  master  become 
to  some  extent,  the  trustees  and  agents  of  the  insurers,  in  respect 
to  the  property  abandoned ;  and  are  bound  to  act,  in  relation  to 
it,  with  care  and  honesty.  Still,  if  the  property,  after  abandon- 
ment, or  after  a  loss  for  which  there  is  to  be  an  abandonment,  be 
further  lost  or  wasted,  by  the  bad  faith  or  neglect  of  the  master, 
or  of  the  consignee  of  the  owner,  while  they  continue  to.  act  aa 
snch,  this  loss  must  be  made  up  by  the  owner,  beeanse,  although 
they  are,  in  a  certain  sense,  ftgents  of  the  insurer,  they  are  then 
agents  of  the  owner,  and  he  is  responable  for  them  to  the  insurer. 
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Qoods  are  totally  lost  if  destroyed,  or  if  so  injured  as  to  have 
little  or  no  value  for  the  purpose  for  which  they  are  intended ; 
or  if  the  voyage  upon  which  the  insurance  on  the  goods  was 
effected  is  entirely  broken  up.  But  a  mere  delay  gives  no  right 
of  abandonment.  And,  in  addition  to  all  this,  the  rule  which 
permits  abandonment  if  more  than  fifty  per  cent,  be  4ost,  of 
which  we  have  already  spoken,  is  applicable  to  goods,  in  this 
eoontry ;  subject,  however,  to  the  importuit  qualification,  that  it 
does  not  apply  if  any  substantial  portion  of  the  goods  arnve  at 
their  destination  uninjured;  or  if  the  goods  are  insured  "freo 
from  average."  And  the  rule  of  abandonment,  salvage,  and 
transfer  to  the  insurers,  is  the  same  in  relation  to  goods  as  to  the 
ship. 

Sbction  XXV. 

PARTIAL  LOSS. 

A  PABTUL  loss  is  simply  a  loss  of  a  part,  and  not  of  the  whole. 
The  principal  questions  relating  to  it  arise  out  of  the  rule  of  one- 
third  off,  new  for  old,  which  has  been  already  spoken  of  in  the 
chapter  on  Shipping. 

The  first  effect  of  this  rule  is,  that  the  thing  or  the  part  lost  or 
injured,  whether  it  be  new.  or  old,  worn  out  or  not  worn  at  all, 
must  be  replaced  or  repaired  in  adaptation  and  conformity  witli 
the  vessel,  in  the  same  way  in  which  it  would  be  if  she  were  prop- 
erly repaired  at  the  owner's  port,  by  his  orders. 

This  third  part  is  generally  deducted  from  docki^,  moving 
the  ship,  and  similar  expenses,  provided  they  are  incidental  to 
the  main  purpose  of  repair. 

The  value  of  the  old  materials  should  be  deducted  from  tbc 
expense  of  repair,  before  the  third  "new  for  old"  is  taken  off. 

If  an  owner  effects  insurance  on  a  part  only  of  the  value  of 
the  property  insured, — as  if  for  $5,000  on  a  ship  valued  at  $10,- 
OOO, — he  is  insured  for  half,  and  ia  his  own  insurer  for  the  other 
half,  and  he  recovers  in  the  same  proportion  from  the  insurers 
in  case  of  a  partial  loss.  Thus,  if  there  be  a  partial  loss  of  sails 
and  rigging,  or  of  repurs  amounting,  after  one-third  is  deducted, 
to  $2,000,  one-half  of  this  is  the  loss  of  the  insarera,  and  they  pay 
it  to  him,  and  one-half  is  his  own  loss. 

The  insurer  ta'kes  no  part  of  the  risk  of  the  marfeet,  and  his 
liability  is  the  same  whether  that  rises  or  falls,  although  this 
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may  make  a  great  difference  as  to  the  amount  loet  by  the  insured. 
What  goods  have  lost  from  tiieir  original  invoice  value  ia  tho 
ntnouut  which  the  insurer  pays.  Thus,  if  be  insures  $10,000  on 
goods  of  which  that  is  the  original  value,  and  they  are  bo  far  dam- 
aged by  a  sea-peril,  that  at  the  port  of  discharge  they  brii^,  or 
are  wotfh,  only  half  of  what  they  would  have  brought  if  they  had 
not  be^n  damaged,  the  insurers  are  liable  for  $5,000,  or  that  half, 
although  the  goods  thus  damaged  may  bring  in  the  market  of  ar- 
rival the  whole  of  their  invoice  cost  or  more.  And  if  they  bring 
but  a  quarter  of  it,  the  insurers  pay  no  more  than  one-half,  be- 
cause the  rest  of  the  loss  is  caused  by  the  falling  market. 

If-the  goods  have  sustained  damage  or  loss  by  leakage,  or  by 
breakage,  or  by  natural  deca.v,  or  from  inherent  defect  in  quality^ 
— that  is,  not  by  a  sea-peril, — before  the  partial  loss  occurs,  a 
proportional  deduction  should  be  made  from  the  partial  loss,  as 
the  insurers  are  liable  only  for  the  injury  resulting  from  that 
loss,  and  not  for  any  part  of  that  which  already  existed  when  the 
loss  took  place,  or  which  has  occurred  since  froin  causes  against 
which  they  did  not  insure. 

"We  may  add  that  any  snm  paid  by  the  owner  of  property  in- 
sured as  a  contribution  to  general  average  is  a  loss  by  sea  peril 
for  which  the  insurer  is  liable. 
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Section  I. 

THE  USUAL  SUBJECT  AND  FORM  OF  THIS  INSURANCE. 

This  kind  of  insurance  is  sometimes  made  to  indemnify  against 
the  loss  by  fire  of  ships  in  port ;  more  often  of  warehouses,  and 
mercantile  property  stored  in  them;  or  of  personal  properly  in 
stores  or  factories,  in  dwelling-houses  or  bams,  as  merchandise, 
furniture,  books  and  plate,  or  pictures,  or  live  stock.  But  by  far 
the  most  common  application  of  this  mode  of  insurance  is  to 
dwelling-houses  and  other  buildings. 


i  by  Google 


USUAL  SUBJECT  AND  FOBM  OF  THIS  INSUHANCE.    389 

Like  marine  insurance,  it  may  be  effected  by  any  individual  who 
is  capable  of  making  a  legal  contract.  In  fact,  however,  it  is  al- 
ways, or  nearly  always.  In  this  country,  and  we  suppose  else- 
where, made  by  companies. 

There  are  stock  companies,  in  which  certain  persons  o^vn  the 
capital  and  take  all  the  profits  by  way  of  dividends ;  and  mutual 
companies,  in  which  every  one  who  is  insured  becomes  thereby  a 
member,  and  the  net  profits,  or  a  certain  proportion  of  them,  are 
divided  among  all  the  members  in  such  manner  as  the  charter  or 
by-laws  bt  the  company  msy  direct.  Sometimes  both  kinds  are 
united,  in  which  case  there  is  a  capital  stock  provided,  as  a  per- 
manent guaranty  fund,  over  and  above  the  premiums  received, 
and  a  certain  part  or  proportion  of  the  net  profits  ia  paid  by  way 
of  dividend  upon  this  fund,  and  the  residue  divided  among  the 
insured. 

Of  late  years  the  number  of  mutual  fire-insurance  companies 
has  greatly  increased  in  this  country,  and  much  the  largest 
amount  of  insurance  against  fire  is  effected  by  them.  The  prin- 
cipal reason  for  this  is,  undoubtedly;  their  greater  cheapness; 
the  premiums  required  by  them  being,  in  general,  much  less  than 
in  the  stock  offices.  For  example,  if  the  insurance  is  effected  for 
seven  years,  which  is  a  common  period,  an  amount  or  percentage 
is  charged,  about  the  same  as  that  chained  by  the  stock  com- 
panies, or  a  little  more.  Only  a  small  part  of  this  is  taken  in 
cash ;  for  the  rest  a  premium  note  or  bond  ia  given,  promising  to 
pay  whatever  part  of  the  amount  may  be  needed  for  losses  which 
shall  occur  during  the  period  for  which  the  note  is  given.  More 
than  this,  therefore,  the  insured  cannot  be  bound  to  pay.^d  it 
frequently  happens  that  no  assessment  whatever  is  demanded ; 
and  sometimes,  where  the  company  is  well  established  and  does 
a  lai^e  bu»nesa  upon  sound  principles,  a  part  of  the  money  paid 
by  him  is  refunded  when  the  insurance  expires,  or  credited  to 
him  on  the  renewal  of  the  policy,  if  such  be  his  wish. 

The  disadvantage  of  these  mutual  companies  is,  that  the  pre- 
miums paid  and  premium  notes  constitute  the  whole  capital  or 
fund  out  of  which  losses  are  to  be  paid  for.  To  make  this  more 
secure,  it  is  provided  by  the  charter  of  some  companies,  that  they 
shall  have  a  lien  on  the  land  itself  on  which  any  insured  build- 
ing stands,  to  the  amount  of  the  premium.  But  while  this  adds 
very  mnch  to  the  trustworthiness  of  the  premium  notes,  and  bo 
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to  the  availability  of  the  capital,  it  la,  with  some  persona,  an  ob- 
jection, that  their  land  is  thus  subjected  to  a  lien  or  incumbrance. 

There  is  another  point  of  difference  which  recommends  the 
stock  company  rather  than  the  mutual  company.  It  is  that  the 
stock  company  will  generally  insure  more  nearly  the  full  value 
of  the  property  insured  j  while  the  mutual  companies  are  gen- 
erally restrained  by  their  charters  from  insuring  more  than  a 
certain  proportion,  namely,  from  one-half  to  three-fourths  of  the 
assessed  value  of  the  property.  It  would  follow,  therefore,  that 
one  insured  by  a  mutual  company  cannot  be  fully  indemnified 
against  loss  by  fire ;  and  may  not  be  quite  so  certain  of  getting 
the  indemnity  h'e  bargains  for  as  if  he  were  insured  by  a  stock 
company. 

The  method  and  operation  of  fire  insurance  have  become  quite 
uniform  throughout  this  country ;  and  any  company  may  appeal 
to  the  usage  of  other  companies  to  answer  questions  which  have 
arisen  under  its  own  policy ;  only,  however,  within  certain  rules, 
and  under  some  well-defined  reotrietions. 

In  the  first  place,  usage  may  be  resorted  to  for  the  purpose  of 
explaining  that  which  needs  explanation,  but  never  to  contradict 
that  which  is  clearly  expressed  in  the  contract.  And  no  usage 
oan  be  admitted  even  to  explain  a  contract,  unless  the  usage  be 
so  well  established,  and  so  well  known,  that  it  may  reasonably  be 
supiKised  that  the  parties  entered  into  the  contract  with  refer- 
ence to  it.  And  not  only  the  terms  of  the  contract  must  be  duly 
regarded,  but  those  of  the  charter  or  act  of  incorporation. 

In  regard  to  the  execution  of  a  fire  policy,  and  what  is  neces- 
sary to  constitute  such  execution,  we  say  that  delivery  is  not 
strictl^  necessary,  and  a  signed  memorandum  may  be  sufficient, 
or,  indeed,  an  oral  bargain  only,  and  that  this  insurance  may  be 
effected  by  correspondence,  and  that  the  contract  is  completed 
when  thfre  is  a  proposition  and  assent,  as  we  have  already  said 
in  reference  to  marine  insurance. 

It  has  been  held  in  an  action  on  a  fire  policy,  as  doubtless  it 
would  be  on  a  marine  policy,  that  a  memorandum  made  on  the 
application  book  of  the  company  by  the  president,  and  signed  by 
him,  was  not  binding,  where  the  party  to  be  insured  wished  the 
policy  to  be  delayed  until  a  different  adjustment  of  the  terms 
could  be  settled,  and  after  some  delay  was  notified  by  the  com- 
pany to  call  and  settle  the  business,  or  the  company  would  not 
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be  bound,  and  he  did  not  call ;  beeaose  there  was  here  no  cod- 
Bnmmated  agreement.  So,  too,  a  Bubsequent  adoption  or  rati- 
flcatiiHi  of  a  policy  made  by  an  agent  is  equivalent,  either  in  a 
fire  or  marine  policy,  to  the  making  originally  of  the  contract. 

Section  II. 

THB  CONSTRUCTION  OF  POLICIES  AGAINST  7IBE. 

It  is  sufficient  if  the  words  of  the  policy  describe  the  persons, 
the  location,  and  the  property,  with  so  much  distinctness  that 
the  court  and  jury  have  no  difficulty  in  determining  their  iden- 
tity with  a  certainty  which  prevents  any  real  and  substantial 
doubt. 

In  the  construction  of  this  as  of  other  contracts,  the  intention 
of  the  parties  is  a  very  important  and  influential  guide ;  but  it 
must  be  the  intention  as  expressed;  for  otherwise,  a  contract 
which  was  not  made  would  be  substituted  for  that  which  was 
made;  and  evidence  from  without  the  contract  would  be  per- 
mitted to  vary  and  to  contradict  it.  Thus,  where  stock  in  trade, 
household  furniture,  linen,  wearing-apparel,  and  plate  were  in- 
sured in  a  policy,  the  court  held  that  the  term  "linen"  must  be 
confined  to  ^'household  linen,"  and  would  not  include  linen 
drapery  goods  purchased  on  speculatiim.  In  a  ease  where  the 
policy  required  that  the  houses,  buildings,  or  other  places  where 
goods  are  deposited  and  kept,  shall  be  truly  and  accurately  de- 
scribed, and  the  place  was  described  as  the  dwelling-house  of  the 
insured,  whereas  he  occupied  only  one  room  in  it,  as  a  Jodger, 
this  description  was  held  sufficient. 

It  was  held  in  another  case,  that  the  insurance  by  an  inn- 
keeper against  fire  of  bis  "interest  in  the  inn  and  offices,"  does 
not  cover  the  loss  of  profits  during  the  repair  of  the  damaged 
premises.-  And  in  another,  the  words  "stock  in  trade,"  when 
used  in  a  policy  of  insurance  in  reference  to  the  business  of  a 
mechanic,  as  a  baker,  were  held  to  include  not  only  the  materials 
used  by  him,  but  the  tools,  fixtun>s,  and  implements  necessary 
for  the  carrying  on  of  his  business;  and  the  words  in  question 
were  held  to  have  a  broader  application  to  the  business  of  me- 
chanics than  to  that  of  merchants. 

A  policy  upon  wearing-apparel,  household  furniture,  and  the 
stock  of  a  grocery,  covers  linen  sheets  and  shirta^aetualiy  laid  in 
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for  family  use,  and  such  as  were  laid  in  for  sale  or  traffic  in  the 
usual  way,  in  the  store;  but  not  such  as,  being  ami^gled,  were 
concealed  and  intended  for  secret  sale. 

There  ia  no  material  diflference  in  respect  to  mistake,  or  the 
correction  of  it,  between  fire  policies  and  marine  policies;  and 
the  law  on  this  subject  in  relation  to  the  latter  has  already  been 
stated.  And  the  same  remark  may  be  extended  to  the  rule  re- 
specting the  admission,  as  a  part  of  the  contract,  of  a  memoran- 
dum on  the  back  of  the  policy,  or  attached  to  it  by  a  wafer,  and 
neither  referred  to  in  the  policy  itself,  nor  signed  by  the  insurer. 

It  is  a  general  rule  with  our  mutual  insurance  companies,  that 
every  one  who  is  insured  becomes  a  member  of  the  company. 

And  it  follows,  necessarily,  that  every  insured  party  is  bound 
by  all  the  laws  and  rules  of  the  company,  as  by  laws  and  rules  of 
his  own  making. 

The  mutual  li re-insurance  companies,  by  a  law  or  rule  which 
is  perhaps  universal,  require  that  an  application  shall  be  made 
in  writing ;  and  this  written  application  is  after  a  peculiar  form, 
prescribed  by  the  rules.  It  always  contains  certain  definite  ^ 
statements,  which  relate  to  those  matters  which  aSect  the  risk 
of  &TC  importantly.  In  each  form  of  application  sundry  ques- 
tions are  put,  which  are  quite  numerous  and  specific,  and  are 
those  which  experience  has  suggested  as  best  calculated  to  elicit 
all  the  Information  needed  by  the  insurers  for  the  purpose  of 
estimating  accurately  the  value  of  the  risk  they  undertake. 
Specific  answers  must  be  given  to  all  these  questions.  And  tbit> 
application,  with  all  these  statements,  questions,  and  answers,  Js 
expressly  referred  to  in  the  policy,  and  made  a  part  of  the  con- 
tract. 

It  is  common  to  state  in  the  printed  part  of  the  formal  applj< 
cation,  that  it  is  made  on  such  and  such  conditions;  and  these 
usually  follow  those  statements  which  are  deemed  the  most  ma- 
terial in  estimating  the  risk.  These  would  be  considered  as  ex- 
press conditions,  and  therefore  the  substantial  truth  of  all  of 
them  is  a  condition  precedent  to  any  right  of  indemnity  in  the 
insured  party.  By  the  legal  phrase  condition  precedent,  is  meant 
a  condition  which  must  be  fully  complied  with  before  the  eon- 
tract  can  take  effect.  Hence,  if  any  of  these  statements  are  false, 
the  polity  will  be  void. 
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Sometimes  there  ia  no  distiDCt  application  in  writing,  but  the 
policy  itself  states  the  facts  relied  upon.  For  this  purpose  it 
contains  many  blanks,  which  are  filled  up  according  to  the  cir- 
cumstances of  each  case.  It  m^y  happen  that  what  is  written 
in  these  places  may  be  inconsistent  with  what  is  .printed ;  and 
then  it  is  a  general  role  that  what  is  written  prevails,  as  that  is 
more  immediately  and  specifically  the  act  of  the  parties,  and  may 
be  supposed  to  express  their  precise  purpose  better  than  the 
printed  phrases  which  were  prepared  without  especial  reference 
to  any  particolar  case.  But  this  rule  would  not  be  applied  where 
it  would  obviously  operate  injustice. 

Policies  of  fire  insurance,  especially  of  mutual  companies,  often 
contain  a  scale  of  premiums,  as  calculated  upon  different  classes 
of  buildings,  of  stocks  in  trade,  or  other  property,  in  conformity 
with  what  is  thought  to  be  the  greater  or  less  risk  of  fire  in  each 
case.  This  is  a  matter  of  special  importance ;  and  if  a  statement 
were  made  by  an  applicant  which  put  his  building  or  property 
into  a  class  of  which  the  risk  and  premiums  were  less  than  for 
the  class  to  which  the  building  or  property  actually  belonged,  and 
in  that  way  an  insurance  was  effected  at  such  less  premium,  the 
policy  would  undoubtedly  be  void,  even  if  Uie  false  statement 
were  made  innocently. 

When  certain  trades  or  occupations,  or  certain  uses  of  build- 
ings, or  kinds  and  classes  of  property,  are  enumerated  as  "haz- 
ardous, ' '  or  otherwise  specified  as  peculiarly  exposed  to  risk,  the 
rule,  The  expression  of  one  thing  exclvdes  what  is  not  expressed, 
is  applied,  and  sometimes  with  severity.  This  is  better  illus- 
trated by  marine  insurance.  Thus,  in  a  case  in  New  York,  pre- 
cisely in  point,  dried  fish  were  enumerated  in  the  memorandum 
clause  as  free  from  average,  and  "all  other  articles  perishable  in 
their  own  nature."  It  was  held  that  the  naming  of  one  descrip- 
tion of  fish  implied  that  other  fish  were  not  intended ;  and  that 
the  subsequent  words,  "all  other  articles  perishable  in  their  own 
nature,"  were  not  applicable,  and  did  not  repel  this  implication. 
The  same  rule  would  be  applied,  for  the  same  reason,  and  in  the 
same  way,  to  cases  of  fire  insurance. 

If  the  printed  conditions  represent  one  class  of  buildings,  or 
goods,  or  properly,  as  more  hazardous  than  another,  it  would  not 
be  competent  for  the  insured,  whose  property  was  of  that  kind, 
to  prove  by  other  testimony  that  it  was  not  more  hazardous  in 
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fact.  Moreover,  a  description  of  the  property  insured,  as  it  ia 
a  description  for  a  contract  on  time,  is  held  to  amount  to  an 
agreement  that  the  property  sh^  continue  within  the  class  where 
it  is  put,  or  at  least  shall  not  enter  into  another  that  is  declared 
to  be  more  ht^rdons,  daring  the  operation  of  the  policy.  There 
most,  however,  be  a  rational,  and  perhaps  a  liberal,  construction 
of  this  rule.  Thus,  it  does  not  apply  where  a  single  article,  or 
one  or  two,  are  kept  in  a  store  as  a  part  of  the  stock  of  goods, 
although  that  article,  as  cotton  in  bales,  is  among  those  enumer- 
ated as  hazardous.  So  if  the  "storing  of  spirituous  liquors"  is 
prohibited,  the  keeping  of  wine  or  brandy  in  a  private  house  for 
consumption,  or  even  for  sale  by  retail  to  boarders,  would  not 
discharge  the  insurers. 

In  New  York  it  was  held  that  where  oils  and  turpentine,  which 
were  classed  among  hazardous  or  extra-hazardous  articles,  were 
introduced  for  the  purpose  of  repairing  and  painting  the  dwell- 
ing insured,  and  the  dwelling  was  burned  while  being  so  repaired, 
the  insurers  were  liable.  But  if  the  building  is  generally  appro- 
priated to  a  more  hazardous  occupation  than  the  proposals  or 
the  policy  indicate,  or  if  the  jury  find  that  the  introduction  of 
these  goods  materially  increased  the  actual  risk,  evidence  would 
be  received  as  to  the  intention  of  the  parties  to  the  contract. 
And  the  true  meaning  of  the  contract  and  the  intent  of  the  par- 
ties would  be  considered.  Thus,  where  the  "storii^"  of  certain 
goods  was  prohibited,  as  "hazardous,"  it  was  held  that  the  hav- 
ing a  pipe  or  two  of  such  articles  Id  the  cellar,  from  which  smaller 
vessels  in  the  store  were  replenished,  did  not  come  within  the 
meaning  of  the  word  "storing"  in  the  policy,  any  more  than 
would  the  keeping  of  such  articles  for  home  consumption  in  a 
dwelling-house  insured  by  a  similar  policy.  So  a  description  of 
a  house  as  "at  present  occupied  as  a  dwelling-house,  but  to  be 
hereafter  occupied  as  a  tavern,  and  privileged  as  such,"  is  only 
permission  that  it  should  be  a  tavern,  and  creates  no  obligation 
to  occupy  and  keep  it  as  a  tavern  on  the  part  of  the  insured. 
But  if  the  langnage  is,  "to  be  occupied  as  so  or  so,  hut  not"  in 
some  other  certain  way,  this  restriction  is  a  part  of  the  bargain ; 
and,  if  the  building  is  occupied  in  the  way  prohibited,  the  in- 
surers are  discharged. 

So  if  the  premises  are  described  as  a  "private  residence,"  the 
insurance  is  not  avoided  by  the  fact  that  the  occupants  moved 
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out  of  the  house,  leaving  it  vacant,  and  not  the  "residence"  of 
any  one,  unless  the  jury  find  that  the  risk  was  thereby  materially 
increased.  But  where  the  property  was  represented  as  a  "  tavern 
bam,"  and  the  insured  permitted  its  occupation  as  a  livery- 
stable,  the  policy  was  held  to  be  discharged,  although  the  keeper 
of  the  livery-stable  was  removable  at  the  pleasure  of  the  insured. 
Where  a  building  insured  by  a  company  was  represented,  at  the 
time  of  effecting  the  insurance,  aa  connected  with  another  build- 
ing on  one  side  only,  and  before  the  loss  happened  it  became  con- 
nected on  two  sides,  the  policy  was  held  not  to  be  avoided  unless 
the  risk  thereby  became  greater. 

The  general  subject  of  alterations  of  property  under  insurance 
against  fire  is  not  without  difficulty.  On  the  whole,  however, 
mere  alterations,  although  expensive  and  important,  do  not  nec- 
essarily and  of  themselves  avoid  the  insurance  or  discbarge  the 
insurers ;  but  they  have  this  effect,  if  they  are  found  by  the  jury 
to  increase  the  risk  materially ;  or  if  they  are  specifically  pro* 
hibited  in  the  policy. 

Still  other  questions  may  arise  where  material  alterations  are 
made,  all  of  which  are  not  easily  disposed  of.  The  following  are 
instances.  Suppose  one  gets  his  dwelling-house  insured  for  seven 
years,  truly  describing  it  as  having  a  shingled  roof.  After  two 
or  three  years  he  determines  to  take  off  the  shingles,  but  says 
nothing  to  the  insurers  about  it.  If  he  now  puts  on  slates,  or  a 
metallic  covering  which  does  not  require  soldering,  he  does  not 
increase  the  risk ;  nor  is  the  work  of  putting  on  the  new  covering 
hazardous,  and  we  see  no  grounds  for  its  having  any  effect  on 
the  policy.  But  suppose  the  new  metallic  covering  is  secured  by 
soldering.  This  is  certainly  a  hazardous  operation.  And  if  the 
building  takes  fire  in  consequence  of  this  operation,  the  insurers 
are  certainly  discharged. 

If  the  operation  is  conducted  safely  through,  and  the  work 
is  entirely  finished,  we  consider  it  clear  that  this  greater  hazard 
for  a  time  has  no  effect  whatever  on  the  policy  after  that  time, 
and  after  all  the  greater  hazard  has  expired.  But  let  us  suppose 
that  while  this  operation  is  going  forward,  and  the  house  is 
thereby  certainly  exposed  to  an  increase  of  risk,  the  house  is  set 
<wi  fire  by  an  incendiary, — ^without  the  slightest  reference  to  this 
alteration, — and  bums  down.  It  is  not,  perhaps,  settled,  either 
by  authority  or  practice,  whether  the  insurers  are  or  are  not  dis- 
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charged.  I  am,  however,  of  opinion  that  the  principles  of  insur- 
ance would  lead  to  the  conclusion,  that,  if  the  house  be  burned 
from  a  perfectly  independent  cause,  during  an  increase  of  risk 
incurred  for  good  cause  and  in  good  faith,  the  insurers  are  not 
thereby  discharged.  It  is,  however,  certain,  that  it  is  always 
prudent  to  obtain  the  consent  of  the  insurers  to  any  proposed 
alteration,  and  policies  frequently  so  require.  If  such  consent  be 
ashed,  and  refused,  we  do  not  see  that  the  insurers  stand  on  any 
better  footing,  or  the  insured  on  any  worse  one ;  and  if  the  al- 
terations are  made  and  a  loss  occurs,  we  should  say  that  the  in- 
surers would  not,  generally  at  least,  be  discharged  because  of 
their  refusal,  unless  they  would  have  been  discharged  if  the  al- 
teration bad  been  made  without  their  knowledge.  For  if  they 
have  a  right  to  object  or  refuse,  it  could  only  be  because  the  con- 
tract in  effect  prohibited  this  alteration;  and  then  their  refusx! 
was  not  wanted  for  their  defense.  And  if  they  have  no  right  to 
refuse,  they  can  acquire  no  rights  by  the  refusal. 

If  the  alteration  be  of  a  permanent  character,  and  cause  a 
material  increase  of  the  danger  of  fire,  then  it  is  a  substantial 
breach  of  contract ;  and  we  should  hold  that  the  insurers  were 
discharged  as  soon  as  the  alteration  was  made,  and  indeed  as 
soon  as  the  making  of  it,  or  preparations  for  it,  as  scaffolding  or 
carpenter's  work,  materially  increased  the  risk.  And  they  are 
discharged  equally,  whether  the  fire  be  caused  by  the  alteration, 
or  by  the  work  done,  or  by  some  wholly  independent  matter. 

The  insured  may  make  reasonable  repairs  without  especial 
leave,  and  the  insurers  are  liable,  although  the  fire  take  place 
while  the  repairs  are  going  on ;  and  even  if  it  be  caused  by  the 
repairs. 

It  may  be  added,  that  our  fire  policies  now  in  use  frequently 
give  the  insured  the  right  of  keeping  the  property  in  repair. 
The  failure  of  the  insured  to  repair  a  defect  in  the  building,  aris- 
ing after  the  contract  is  made,  does  not  prevent  the  insured  from 
recovering  unless  he  was  guilty  of  gross  negligence. 

Section  III. 

THE  INTEREST  OF  THE  INSURED. 

Ant  legal  interest  is  sufficient.  And  if  it  be  equitable  in  the 
^nse  that  a  court  of  equity  will  recognize  and  protect  it,  that  is 
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sufBcient ;  bat  a  merely  moral  or  expectant  interest  \a  not  enough. 
So  one  has  an  ineurable  interest  in  a  house  placed  on  another's 
land  with  that  other's  consent,  but  not  if  placed  there  without  li- 
cense or  shadow  of  title.  So,  too,  one  who  has  made  only  an  oral 
bargain  with  another  to  purchase  the  other 's  house,  cannot  insure 
it;  but  if  there  be  a  valid  contract  in  law,  or  if  by  writing  or  by 
part  performance  it  is  enforceable  in  a  court  of  equity,  the  pur- 
chaser may  insure.  So,  if  a  debtor  assign  his  property  to  pay 
his  debts,  be  has  an  insurable  interest  in  it  until  the  debts  are 
paid,  or  until  the  property  be  sold, 

A  partner  may  have  an  insurable  interest  in  a  building  par- 
chased  with  partnership  funds,  although  it  stands  upon  land 
owned  by  the  other  partner.  A  mortgagor  may  insure  the  whole 
value  of  his  property,  even  after  the  possession  has  passed  to  the 
mortgagee,  if  the  equity  of  redemption  be  not  wholly  gone.  So 
he  may  if  bis  equity  of  redemptitm  is  seized  on  execution,  or  even 
sold,  so  long  as  he  may  still  redeem.  And  in  case  of  loss  he  re- 
covers the  whole  value  of  the  buildup,  if  he  be  insured  on  it  to 
that  amount. 

A  mortgagor  and  a  mortgagee  may  both  insure  the  same  prop- 
.erty,  and  neither  need  specify  his  interest,  but  simply  call  it  his 
property.  The  mortgf^ee  has  an  interest  <»ily  equal  to  his  dAi, 
and  founded  upon  it ;  and  if  the  debt  be  paid,  the  interest  ceases, 
and  the  policy  is  discharged ;  and  he  can  recover  no  more  than 
the  amomit  of  his  debt. 

It  has  been  held,  that  if  a  mortgagor  is  bound  by  his  contract 
with  the  mortgagee  to  keep  the  premises  insured  for  the  benefit 
of  th«  mortgagee,  and  does  keep  them  insured  in  his  own  name, 
the  iportgagee  has  an  equitable  interest  in  or  lien  upon  the  pro- 
ceeds of  the  policy. 

One  who  holds  property  only  in  right  of  his  wife  may  insure 
the  property,  even  if  his  wife  be  only  a  joint  tenant.  And  ft 
tenant  for  years,  or  from  year  to  year,  .may  insure  his  interest, 
but  would  recover  only  the  value  of  his  interest,  and  not  the 
value  of  the  whole  property. 

We  have  said  that,  generally,  any  one  having  any  legal  inter- 
est in  property  may  insure  it  as  his  own.  But  there  is  one  im- 
portant exception  to  or  modification  of  this  rule.  By  the  char- 
ters of  many  of  our  mutual  insuratfce  companies,  the  company 
has  a  lien,  to  the  amount  of  the  premium  note,  on  all  property 
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insured.  It  is  obvioxis,  therefore,  that  do  snch  description  can 
be  given,  or  no  such  language  used,  as  would  induce  the  company 
to  suppose  they  liad  a  lien  when  they  could  not  have  one,  or 
would  in  any  way  deceive  them  as  to  the  validity  or  value  of  their 
lien.  In  all  such  cases  all  incumbrances  must  be  stated,  and  the 
title  or  interest  of  the  insured  fully  stated  in  all  those  particulars 
in  which  it  affects  the  lien. 

A  trustee,  agent,  or  consignee  may  insure  against  fire,  as  he 
may  against  marine  loss.  Generally,  the  consignee  is  not  bound 
to  insure  against  fire,  but  may,  at  his  discretion.  He  may  insure, 
expressly,  his  own  interest  in  them  for  advances,  or  the  owner's 
interest.  It  has  been  held  that  a  consignee  may,  by  virtue  of 
his  implied  interest  and  authority,  insure,  in  his  own  name, 
goods  in  his  possession  against  fire,  to  their  full  value,  and  re- 
cover for  the  benefit  of  the  owner.  And  if  the  interest  be  not 
expressed,  the  policy  will  be  construed  as  not  covering  the  inter- 
est of  the  owners,  if,  upon  a  fair  construction  of  the  words  and 
facts,  it  seems  to  have  been  the  intention  of  the  parties  only  to 
secure  the  consignee's  interest.  And  an  insurance  against  fire 
upon  merchandise  in  a  warehouse,  "for  account  of  whom  it  may 
concern, ' '  protects  only  such  interests  as  were  intended  to  be  in-  ■ 
sured  at  the  time  of  effecting  the  insurance. 

It  is  now  common  for  a  commission  merchant  to  cover  in  one 
policy,  in  his  own  name,  all  the  goods  of  the  various  owners  who 
have  consigned  goods  to  him.  It  has  been  held,  that  the  words 
"goods  held  on  commission,"  in  fire  policies,  have  an  effect 
equivalent  to  the  words  "for  whom  it  may  concern,"  in  marine- 
policies. 

A  person  having  a  lien  on  a  building  under  a  State  law  has  an  , 
insurable  interest  in  the  building. 

A  consignee  of  goods  sent  to  him,  but  not  receiVed,  may  insure 
his  own  interest  in  them.  So,  any  bailee  (which  means  any  per- 
son to  whom  property  has  been  delivered  for  any  purpose)  who 
has  a  legal  interest  in  the  chattels  which  he  holds,  although  this 
be  temporary  and  qualified,  may  insure  the  goods  against  fire. 
Thus  a  common  carrier  by  land,  who  has  a  lien  on  the  goods,  and 
is  answerable  for  them  if  lost  by  fire  (unless  it  be  caused  by  the 
act  of  God  or  the  public  enemy),  may  insure  the  goods  to  their 
full  value  against  fire. 
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The  inBurers  ninst  know  whom  they  ingnre,  for  they  may  have 
a  choice  of  perBons,  and  it  is  important  to  them  to  know  whether 
they  are  to  depend  on  the  care  and  honesty  of  tbia  man  or  that 
man.  The  insured  must  bo  describe  the  owner  as  not  to  deceive 
them  on  this  point,  and  so  he  must  the  kind  of  ownerBhip.  Tbua, 
if  be  aver  an  entire  interest  in  himself,  he  cannot  support  this  by 
showing  a  joint  interest  with  another;  and  if  in  his  action  he  de- 
clare the  latter,  proof  of  the  former  is  not  sufficient. 

So,  too,  there  must  be  actual  authority  to  make  the  insurance. 
This  may  be  espresB,  or  in  some  cases  implied,  as  it  seems  to  be 
implied  with  the  consignee,  or  the  carrier,  and  perhaps,  gen- 
erally, with  any  one  who  has  an  actual  poaaession  of,  interest  in, 
and  lien  on,  the  property.  But  a  tenant  in  common  does  not  de- 
rive from  his  cotenancy  authority  to  insure  for  his  cotenant;  nor 
could  a  master  of  a  ship  or  a  ship's  husband,  merely  as  such,  in- 
sure tlie  owner's  interest  against  Are. 


DOUBLE   INSURANCE. 

6t  this,  the  party  originally  insured  becomes  again  insured. 
If,  1^  a  doable  insurance,  the  insured  could  protect  himself  over 
and  over  again,  he  might  recover  many  indemnities  for  one  loss. 
This  cannot  be  permitted,  not  only  because  it  is  opposed  to  the 
first  principles  of  insurance,  but  because  it  would  tempt  to  fraud 
and  make  it  very  easy. 

In  this  country,  fire  policies  usually  contain  express  and  exact 
provisions  on  this  subject.  They  vary  somewhat,  but  generally 
they  require  that  any  other  insurance  must  be  stated  by  the  in- 
sured, and  indorsed  on  the  policy ;  and  it  is  a  frequent  condition, 
that  each  office  shall  in  that  case  pay  only  a  ratable  proportion 
of  a  loss;  and  it  is  often  added,  that,  if  such  other  insurance  be 
not  BO  stated  and  indorsed,  the  insured  shall  not  recover  on  the 
policy.  And  it  has  been  held  that  such  a  condition  applies  to  a 
subsequent  as  well  as  to  a  prior  insurance ;  or  to  an  insurance  of 
any  part  of  the  property  covered  by  the  other  policy.  Nor  will 
a  court  of  equity  relieve,  if  sufficient  notice  and  indorsement 
have  not  been  made.  But  it  has  been  held  that  a  valid  notice 
might  be  given  to  an  agent  of  the  company,  who  was  authorized 
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to  receive  applications  and  survey  property  proposed  for  insur- 
aDce. 

In  some  instances  the  charter  of  the  company  provides  that  any 
policy  made  by  it  shall  be  avoided  by  any  doable  insurance  of 
which  notice  is  not  given,  and  to  which  the  consent  o£  the  com- 
pany is  not  obtained,  and  expressed  by  their  indorsement  in  the 
policy.  But  this  would  not  apply  to  a  non-notice  by  an  insnred 
of  an  insurance  effected  by  the  seller  on  the  house  which  the  in- 
sured had  boi^bt,  if  this  policy  were  not  assigned  to  the  buyer. 

Section  V. 

WARRANTY  AND  REPRESENTATION, 

A  VFABRANTY  is  a  part  of  tbe  contract ;  it  must  be  distinctly 
expressed,  and  written  either  in  or  on  the  policy,  or  on  a  paper 
attached  to  tbe  policy,  or,  as  has  been  held,  on  a  separate  paper 
distinctly  referred  to  and  described  as  a  part  of  the  policy.  Then 
it  operates  as  a  condition  precedent ;  that  is,  as  a  condition  of  the 
policy,  which  if  it  be  not  performed,  the  policy  never  takes  effect ; 
if  it  be  not  performed,  there  is  no  valid  contract ;  nor  can  the 
non-performance  be  helped  by  evidence  that  tbe  thing  warranted 
was  less  material  than  was  supposed,  or,  indeed,  not  material. 

It  may  be  a  warranty  of  the  present  time,  or,  as  it  is  called, 
affirmative,  or  of  the  future,  and  then  it  is  promissory.  And  it 
may  be,  although  of  the  present  and  affirmative,  a  continuing 
warranty,  rendering  the  policy  liable  to  avoidance  by  a  non- 
continnanee  of  the  thing  which  is  warranted  to  exist.  Whether 
it  is  thus  continuing  or  not  mnst  evidently  be  determined  by  the 
nature  of  the  thing  warranted.  A  warranty  that  the  roof  of  a 
honse  is  slated,  or  that  there  are  only  so  many  fire-places  or 
td^oves,  would,  generally  at  least,  be  regarded  as  continning ;  but 
a  warranty  that  the  building  was  five  hundred  feet  from  any 
other  building,  wonid  not  cause  the  avoidance  of  the  policy  if  a 
■  neighbor  should  afterwards  put  up  a  house  within  one  hundred 
feet,  without  any  act  or  privity  of  the  insured. 

We  have  seen,  that  statements  made  on  a  separate  paper  may 
be  80  referred  to  as  to  make  thein  a  part  of  the  policy.  And  it  is 
usual  to  refer  in  this  way  to  the  written  application  of  tbe  in- 
sured, and  to  all  the  written  statements,  descriptions,  and  an- 
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Bwera  to  questions,  which  he  makes  for  the  purpose  of  obtaining 
insurance.  But  a  fair  and  rational,  or,  in  some  cases,  a  liberal 
constmction,  will  be  given  to  such  statementa. 

It  is  quite  certain  that  the  word  warranty  need  not  be  used,  if 
the  language  is  such  to  import  unequivocally  the  same  meaning. 
And  an  indoisement  made  upon  the  policy  before  it  is  executed 
may  take  effect  as  a  part  of  it. 

A  statement  may  be  introduced  into  the  policy  itself,  and  be- 
construed  not  as  any  warranty,  but  merely  as  a  license  or  per- 
mission of  the  insurers  that  premises  may  be  occupied  in  a  cer- 
tain way,  or  some  other  fact  occur  without  prejudice  to  the  insur- 
ance. 

A  representation,  in  the  law  of  insurance,  differs  from  a  war- 
ranty, in  that  it  is  not  a  part  of  the  contract.  If  made  after 
the  signing  of  the  policy  or  the  completion  of  the  contract,  it 
cannot  of  course  affect  it.  If  made  before  the  contract,  and 
with  a  view  to  effecting  insurance,  it  is  no  part  of  the  contract ; 
but  if  it  be  fraudulent,  it  makes  the  contract  void.  And  if  it 
be  false,  and  known  to  be  false  by  him  who  makes  it,  it  is  his 
fraud.  To  have  this  effect,  however,  it  most  be  material;  and 
there  is  no  better  test  or  standard  fw  this  than  the  question, 
whether  the  contract  would  have  been  made,  and  in  its  present 
form  or  on  its  actual  terms,  if  this  statement  had  not  been  made 
and  believed  by  the  insurers.  If  the  answer  is,  that  the  contract 
would  not  have  been  made  if  this  statement  had  not  been  made, 
it  is  material;  otherwise,  not.  The  general  rule  is,  that  the 
statements  in  the  application  on  a  separate  sheet  have  the  effect 
only  of  representations,  and  do  not  avoid  the  policy  unless  false 
in  a  material  point,  or  imless  the  policy  makes  them  specially  a 
part  of  itself,  and  gives  them  the  effect  of  warranties.  A  repre- 
sentation may  be  more  certainly  and  precisely  proved  if  in  writ- 
ing; but  it  will  have  its  whole  force  and  effect  if  only  oral. 

In  some  instances,  by  the  terms  of  the  policies,  any  misrepre- 
sentations or  concealments  void  the  policy.  And  it  is  held  that 
the  parties  have  a  right  to  make  such  a  bargain,  and  that  it  is 
binding  upon  them ;  and  the  effect  of  it  would  seem  to  be  to  give 
to  representations  the  force  and  influence  of  warranties. 

There  seems  to  be  this  difference  between  marine  policies  and 
fire  policies.  In  the  former,  a  material  misrepresentation  avoids 
the  policy,  although  innocently  made;  in  the  latter  it  has  this 
26 
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effect  ou\y  when  it  is  fraudulent.  This  distinction  seems  to  rest 
upon  the  greater  capability,  and  therefore  greater  obligation,  of 
tlie  insurers  against  fire  to  acquaint  themselves  fully  with  all  the 
particulars  which  enter  into  the  risk.  For  they  may  do  this 
either  by  the  survey  and  examination  of  an  agent,  or  by  specific 
and  minute  inquiries.  If  a  warranty  is  broken,  however  inno- 
cently, it  avoids  all  policies,  whether  material  or  not.  And  this 
difference  between  a  warranty  and  a  representation  is  very  im- 
portant. 

Concealment  is  the  converse  of  misrepresentation.  The  in- 
sured is  bound  to  state  all  that  he  knows  himself,  and  all  that  it 
imports  the  insurer  to  know,  for  the  purpose  of  estimating  ac- 
curately the  risk  he  assumes.  A  suppression  of  the  truth  has  the 
same  effect  as  an  espressioji  of  what  is  false.  And  the  rule  as  to 
materiality  and  as  to  a  substantial  compliance  is  the  same. 

Even  the  rumor  of  an  attempt  to  set  fire  to  a  neighboring 
building  should  be  communicated ;  because  the  insurer  should  be 
informed  of  any  unusual  fact,  or  any  circumstance  relating  to 
the  building  materially  enhancing  the  risk. 

Insurers  must  be  understood  as  knowing  all  those  matters  of 
c(Hnmon  information  that  are  as  much  within  their  reach  as  in 
that  of  the  insured;  and  these  need  not  be  especially  stated. 
But  any  special  circumstance,  as  a  great  number  of  fires  in  the 
neighborhood,  and  the  probability  or  belief  that  incendiaries 
were  at  work,  should  certainly  be  communicated ;  and  silence  on 
such  a  point — especially  if  the  place  of  business  of  the  insurers 
was  at  a  considerable  distance  from  the  premises — would  operate 
as  a  fraud,  and  avoid  the  policy.  And  any  questions  asked  must 
be  answered,  and  all  answers  must  be  as  full  and  precise  as  the 
question  requires.  If  there  were  a  provision  in  the  policy  that  a 
certain  fact,  if  existing,  must  be  stated,  silence  in  reference  to  it 
would  avoid  the  policy,  however  immaterial  the  fact.  Conceal- 
ment in  an  answer  to  a  specific  question  can  seldom  or  never  be 
justified  by  showing  that  it  was  not  material.  Thus,  in  general, 
nothing  need  be  said  about  title.  But  if  it  be  inquired  about, 
full  and  accurate  answers  must  be  made. 

Where  the  insurance  company  has,  by  the  terms  of  the  policy, 
a  lien  upon  or  interest  in  the  premises  insured,  to  secure  the 
premium  note,  here  it  is  obvious  that  any  concealment  of  incum- 
brance or  defect  of  title  would  operate  as  a  fraud,  and  defeat  the 


^d  by  Google 


THE  BISK  INCORBEB  BT  THE  INSUBEBS.  403 

policy.    But  in  all  ancli  cases  it  ia  probable  that  apeeiSc  ques- 
tions are  put  respecting  the  estate  and  title  of  the  insured. 

It  is  often  required  that  all  buildings  standing  within  a  certain 
distance  of  the  property  insured  shall  be  stated ;  but  this  might 
not  always  be  considered  as  applicable  to  personal  and  movable 
property.  Still,  an  insurance  of  chattels,  described  as  in  a  cer- 
tain place  or  building,  would  be  held  to  amount  to  a  warranty 
that  they  should  remain  there;  or  rather  it  would  not  cover  thera 
if  removed  into  another  place  or  building,  unless,  by  some  ap- 
propriate phraseology,  the  parties  expressed  their  intention  that 
the  insured  was  to  be  protected  as  to  this  property  wherever  it 
might  be  situated.  It  is  not  uncommon  to  insure  goods  that  are 
in  course  of  transit,  (gainst  fire ;  but  then  it  is  usual  to  name  the 
places  from  which  and  to  which  the  goods  are  pasung. 

Sbction  VI, 

THE  RISK  INCUBBGD  BY  THE  INSURERS. 

At  the  time  of  the  insurance,  the  property  must  be  in  exist- 
ence, and  not  on  fire,  and  not  at  that  moment  exposed  to  a  dan- 
gerous fire  in  the  immediate  neighborhood;  because  the  insur- 
ance assnmes  that  no  unusual  risk  exists  at  that  time. 

The  risk  taken  is  that  of  fire.  And  therefore  the  insurers  are 
not  cha^eable  if  the  property  be  destroyed  or  injured  by  the  in- 
direct effect  of  excessive  heat;  or  by  any  effect  which  stops  short 
of  ignition  or  combustion,  when  this  heat  is  purposely  applied, 
and  the  injury  is  caused  by  the  negligence  of  the  person  in  charge 
of  it.  Where,  however,  an  extraordinary  fire  occurs,  the  insurers 
are  clearly  liable  for  the  direct  'effects  of  it,  as  where  furniture 
or  pictures  are  injured  by  the  heat,  although  they  do  not  actually 
^nite. 

And  they  are  liable  for  the  injury  from  water  used  to  extin- 
guish the  fire;  and  for  injury  to  or  loss  of  goods  caused  by  their 
removal  from  immediate  danger  of  fire ;  but  not  if  removed  from 
a  mere  apprehension  from  a  distant  fire,  even  if  it  be  reasonable ; 
and  not  if  the  loss  or  injury  might  have  been  avoided  by  even  so 
much  care  as  is  usually  given  in  times  of  such  excitement  and 
confusion. 

In  some  instances,  the  policies  require  that  the  insured  should 
use  all  possible  diligence  to  preserve  their  goods;    and  such  a 
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clause  would  strengthen  the  claim  for  injuiy  caused  by  an  en- 
deavor to  save  them  by  removal.  So  the  insurers  are  liable  for 
injury  or  loss  sustained  by  the  blowing  up  of  buildings  to  arrest 
the  progress  of  a  fire. 

Lightnioe  is  not  fire;  and  if  property  be  destroyed  by  Ught- 
aing,  the  insurers  are  not  liable,  unless  there  was  also  ignition ; 
or  unless  the  policy  expressly  insures  against  lightning. 

An  explosion  caused  by  gunpowder  is  a  loss  by  fire ;  not  so 
is  an  explosion  caused  by  steam. 

Whether,  when  the  negligence  of  the  insured  or  hia  servants 
is  to  be  considered  as  the  sole  or  direct  cause  of  the  fire  or  loss, 
the  insurers  can  be  held,  has  been  somewhat  considered.  And 
as  this  is  the  most  common  and  universal  danger,  and  the  very 
one  which  induces  most  persona  to  insure,  there  hag  been  some 
diqwsition  to  say  that  no  measure  or  kind  of  mere  negligence 
can  operate  as  a  defense.  And  in  effect  this  is  almost  the  law. 
But  if  the  loss  be  caused  by  negligence  of  the  insured  himself, 
of  80  extreme  and  gross  a  character  that  it  is  hardly  possible  to 
avoid  the  conclusion  of  fraud,  the  defense  might  be  a  good  one, 
although  there  were  no  direct  proof  of  fraud.  That  the  fire  was 
caused  by  the  insanity  of  the  inaared  should  be  no  defense. 

Section  VII. 

VALUATION. 

Valuation,  precisely  as  it  is  understood  in  a  marine  policy, 
seldom  enters  into  a  fire  policy, — never,  perhaps,  in  a  policy  made 
by  any  of  those  mutual  companies  who  now  do  a  very  lat^  part 
of  the  insurance  of  this  country.  And  quite  seldom  is  a  build- 
ing valued  when  insured  by  a  stock  company.  If  a  loss  happens, 
whether  it  be  total  or  partial,  the  insurers  are  bound  to  pay  only 
so  much  of  the  sum  insured  as  will  indemnify  the  assured.  But, 
as  care  is  usually  taken — and  sometimes  required  by  law — not  to 
insure  upon  any  house  its  whole  value,  it  seldom  happens,  and, 
if  the  proper  previous  precautions  are  taken,  should  never  hap- 
pen, that  any  question  of  value  arises  in  a  case  of  a  total  destruc- 
tion of  a  building  hy  fire.  In  a  majority  of  the  States  it  is  now 
provided  by  statute  that  in  case  a  building  is  wholly  destroyed 
by  fire,  the  amount  named  in  the  jwlicy  shall  be  conclusively 
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taken  to  be  the  true  value  of  the  pTopeTt7,  and  the  amount  re- 
coverable under  the  policy. 

But  mutual  companies  are  usually  forbidden  by  their  charter 
to  insure  more  than  a  certain  proportion  of  the  value  of  a  build- 
ing; and  this  requires  a  valuation  in  the  policy,  which  is  cou- 
dnaiye,  for  some  purposes,  against  both  parties.  Of  course,  the 
insurers  can  never  be  held  to  pay  more  than  the  sum  insured. 
And  if  their  charter  or  by-laws  permit  a  company  to  insure  only 
a  certain  proportion  of  the  value,  as  tiree-fourths, — on  the  one 
hand,  if  the  company  insure  more  than  that  proportion,  as  $3',500 
on  property  valued  at  $4,000,  they  are  held  to  pay  only  $3,000, 
and  the  assured  cannot  show  that  the  building  was  really  worth 
more  than  $4,000;  and,  on  the  other  hand,  the  valuation,  if  not 
fraudulent,  is  conclusive  against  the  insurers  if  the  building  is 
destroyed,  and  they  cannot  show,  in  defenw,  that  the  building 
was  worth  less. 

I  know  nothing  to  prevent  the  parties  from  making  a  valued 
policy,  if  they  see  fit  to  do  so,  although  this  baa  been  questioned. 
It  is  not  uncommon  for  companies  who  insure  chattels, — as  plate, 
pictures,  statuary,  books,  or  the  like, — to  agree  on  what  shall  be 
the  value  in  case  of  loss. 

Sometimes  the  policy  reserves  to  the  insurers  the  right  to  have 
the  valnatioD  made  anew  by  evidence,  in  case  of  loss.  Then  if  a 
jury  find  a  less  valuation,  the  inaurera  pay  the  same  proportiwi 
of  the  new  value  which  they  had  insured  of  the  former  valuation^ 

The  value  which  the  insurers  of  goods  must  pay  is  their  value 
at  the  time  of  the  loss.  And  it  has  been  held,  that  a  fair  sale  at 
auction,  with  due  precaution,  will  be  taken  to  settle  that  value 
after  the  fire,  provided  the  insurers  have  reasonable  notice  or 
knowledge  that  the  auction  is  to  take  place. 

The  valuation  determines  the  amount  which  the  insurers  must 
pay  only  in  ease  of  total  destruction.  If  the  building  is  only  in- 
jured by  fire,  the  insurers  m^  either  repair  it,  or  pay  the  cost  of 
repairing  it. 

Section  VIII, 

ALIENATION. 

Policies  against  fire  are  personal  contracts  between  the  insuretl 
and  the  insurers,  and  do  not  pass  to  any  other  party,  without  the 
express  consent  of  the  insurers. 
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It  18  essential  to  the  validity  and  efficacy  of  tbia  contract,  that 
the  insured  have  an  interest  in  the  property  when  he  is  insured, 
and  also  when  the  loaa  takes  place;  for  otherwise  it  is  not  his  loss, 
and  be  can  have  no  claim  for  indemnity.  If,  therefore,  he  alien- 
ates the  whole  of  his  interest  In  the  property  before  the  loss,  he 
haa  no  claim ;  and  if  he  alienates  a  part,  retaining  a  partial  in- 
terest, he  has  only  a  partial  and  proportionate  claim. 

After  a  loss  has  occurred,  the  right  of  the  insured  to  indemnity 
is  vested  and  fixed ;  and  this  right  may  be  assigned  for  value,  so 
as  to  give  an  equitable  cUtim  to  the  assignee,  withont  the  consent 
of  the  insurers. 

Policies  against  Are  contain  a  provision  that  an  assignment  of 
the  property,  or  of  the  policy,  shall  avoid  the  policy.  So,  gen- 
erally, it  is  hardly  worth  while  to  inquire  what  right  an  assignee 
withont  consent  would  acquire  at  common  law,  or  in  equity,  where 
there  is  no  such  provision. 

A  dissolution  of  the  jmrtnership  before  loss,  and  a  division  of 
the  goods,  so  that  each  partner  owned  distinct  portions,  was  held 
to  be  in  violation  of  a  condition  against  "any  transfer  or  change 
of  title  in  the  property  insured." 

A  conveyance  by  one  insured,  intended  to  secure  a  debt,  will 
be  treated  in  a  court  of  equity  as  a  mortgage,  and  therefore  it 
does  not  terminate  the  interest  of  the  insured.  A  contract  to  con- 
vey is  not  an  alienation.  Nor  is  a  conditional  sale,  where  the  con- 
dition must  precede  the  sale,  and  is  not  yet  performed.  Nor  is  « 
mortgage,  not  even  after  breach,  and  perhaps  entry  for  a  breach, 
and  not  until  foreclosure.  Nor  selling  and  immediately  taking 
back.    Sometimes  alienation  by  mortgage  is  directly  prohibited. 

If  several  estates  are  insured  in  one  policy,  and  one  or  more 
are  aliened  (or  conveyed  away),  the  policy  is  void  as  to  those 
only  which  are  aliened.  If  many  owners  are  insured  in  one  policy, 
a  transfer  by  one  or  more  to  strangers,  without  the  act  or  con- 
currence of  the  other  owners,  will  avoid  the  policy  for  only  ao 
much  as  is  thus  transferred. 

In  practice,  care  should  be  taken  to  have  all  snch  transfers 
regularly  made  and  notified,  and  the  consent  of  the  insurer  ob- 
tained, fully  authorized,  and  duly  indorsed  or  certified,  and  all 
the  rules  or  usages  of  the  insurers  in  this  respect  complied  with. 
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NOTICE  AND  PBOOF. 


Whebe  Uie  policy  requires  a  certiEcate  of  the  loss,  the  produc- 
tion of  it  is  a  condition  precedent  to  any  claim  for  payment. 
And  it  must  be  such  a  certificate  aa  is  required ;  but  a  Bubstantial 
compliance  with  its  requirements  is  sufficient.  So,  too,  if  the 
notice  is  to  be  given  forthwith,  there  must  be  no  unreasonable  or ' 
unueceBsary  delay.  And  all  the  circumstances  of  the  case  are 
considered,  in  determining  whether  there  was  or  was  not  due 
diligence.  Where  a  certificate  is  required  to  be  furnished  "as 
soon  as  possible,"  it  is  still  sufficient  if  it  be  fumiahed  within  a 
reasonable  time.  But  where  the  fire  took  place  in  November,  and 
the  account  of  loss  was  not  furnished  till  the  March  following,  it 
was  held  not  to  be  a  compliance  with  the  conditions.  General^, 
this  is  a  question  for  the  jury. 

In  fire  policies,  as  the  premises  may  be  supposed  always  open 
to  the  inspection  of  the  agents  of  the  insurers,  a  general  notice  of 
the  firo  will  be  enough. 

Section  X 

ADJUBTIIENT  AND  LOSS. 

Insdbers  against  fire  are  not  held  to  pi^  for  loss  of  profits, 
gains  of  business,  or  o,ther  indirect  and  remote  consequences  of  a 
loss  by  fire.  We  do  not  know,  however,  why  profits  may  not  be 
expressly  insured  f^ainst  fire,  where  it  is  not  forbidden  by,  O' 
inconsistent  with,  the  charter  of  the  insurers. 

There  is  one  wide  difference  between  the  principle  of  adjust- 
ment of  a  marine  policy  and  of  a  fire  policy.  In  the  former,  if 
a  proportion  only  of  the  value  is  insured,  the  insured  is  c<Hi- 
sidered  as  his  own  insurer  for  the  residue,  and  only  an  equal 
proportion  of  the  loss  is  paid.  Thus,  if,  on  a  ship  valued  at 
$10,000,  $5,000  be  insured,  and  there  is  a  loss  of  one-half,  the 
insurers  pay  only  one-half  of  the  sum  they  insure,  just  as  if 
some  other  insurer  had  insured  the  other  $5,000.  But  in  a  fire 
policy,  the  insurers  pay  in  all  cases  the  whole  amount  which  is 
lost  by  fire,  provided  only,  that  it  does  not  exceed  the  amount 
which  they  insure. 
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Most  of  the  fire  policies  used  in  this  country  give  tlie  insurers 
the  right  of  rebuilding  or  repairing  premises  destroyed  or  injured 
by  fire,  instead  of  paying  the  amount  of  the  loss.  If,  under  this 
power,  the  insurers  rebuild  the  house  insured,  at  a  lees  cost  than 
the  amount  they  insure,  this  does  not  exhaust  their  liability ;  they 
are  now  insurers  of  the  new  building  for  the  difference  between 
its  cost  and  the  amount  tbey  have  insured.  And  if  the  new  build- 
ing burns  down,  or  is  injured  while  the  policy  continues,  the  in- 
■  sured  may  claim  so  much  as,  added  to  the  cost  already  incurred, 
shall  equal  the  sum  for  which  he  was  insured. 

It  may  be  important  to  add,  that,  under  our  common  mutual 
policies,  the  insured  will  also  be  liable  for  aBsessments  for  losses 
after  the  destruction  of  his  building  by  fire,  during  the  whole 
term  of  the  policy. 

There  is  no  rule  in  fire  insurance  similar  to  that  whieh  makes 
a  deduction  in  marine  insurance,  of  one-third,  new  for  old.  Still, 
the  jury,  to  whom  the  whole  question  of  damages  is  given,  are 
to  inquire  into  the  greater  value  of  a  proposed  new  building,  or 
of  a  repaired  building,  and  assess  only  such  damages  as  shall  give 
the  insured  complete  indemnity. 

Where  insurers  reserve  a  right  to  replace  articles  destroyed,  if 
the  insured  refused  to  permit  them  to  examine  and  inventory  the 
goods  that  they  might  judge  what  it  was  expedient  for  them  to 
do,  such  conduct  on  the  part  of  the  insured  would  be  evidence  to 
the  jury  of  great  weight,  to  prove  an  overstatement  of  loss. 

I  have  not  thought  it  would  be  useful  to  give  Forms  of  various 
policies.  Applicants  never  make  them,  as  they  are  always  fur- 
Dished  by  the  insurance  companies;  each  one  having  its  own 
form,  and  using  no  other.  In  many  of  the  States  there  is  a 
standard  form  which  all  companies  insuring  property  in  the  State 
are  required  to  use.  But  the  following  Forms,  of  immediate 
notice  of  loss,  of  a  later  and  fuller  statement  under  oath,  with  a 
magistrate's  certificate,  and  assignments  of  policies,  may  be  found 
useful.  They  must  he  all  adapted,  in  practice,  to  the  pecoliar 
circumstances  of  each  case. 

(109.) 

To  the Fire-Innu-anee  Company. 

Take  Votlee,  That  on  the dAj  of Inst,  (or  loat)  a  fire 

broke  ont  in  the  bnilding  No.  in  Street,  in  the  city  of 

(or  otheneise  describe  tJie  location),  whereon  I  wn  iuinred  T17  yon, 
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bj  joar  poliejr,  No. the  sam  of dollars.    I  have  not  yet 

Iwraed  and  do  not  know,  in  wliat  way  the  fire  ma  caused;  but  as  soon  ax  I 
am  able,  I  will  give  ;on  further  iuformatiou  on  the  subject  (//  the  inmired 
or  hit  agent  lenoint,  or  hat  retuonabU  eame  for  tuppoting,  how  the  fire  wot 
caught,  he  jAouM  aay  *o,  and  state  what  paiivmlar*  he  can.) 

The  honse  was  wboll;  (_or  partially)  destroyed  by  flre;  and  I  shall  claim 
a  pajment^from  ;ou  under  your  policy. 

Written  and  sent  this day  of in  the  year 

•  (SignaluTo.) 

Witnett  to  the  tignatuTe  and  tending.  ' 

(ffiffjurtirre  of  Witneu.) 

Some  insarance  companies,  and,  indeed,  the  express  provi- 
siona  of  some  policies,  require  that  a  sworn  statement  of  the  facta 
and  circTunstances  of  the  lose,  and  the  particulars  of  the  claim,  be 
given  to  the  insurance  company,  with  the  certificate  of  a  magis- 
trate. I  do  not  know  that  this  course  might  not  be  always  pru- 
dent. The  form  in  which  it  is  done  most  vary  in  each  case,  and 
be  adapted  to  the  peculiarities  of  that  case.  But  the  following 
Form  will  generally  be  a  safe  guide. 

<1»0.) 

To  the Ininrance  Company. 

Wkoeas  the  said Inmanee  Company,  by  their  policy  nnmberad 

,  and  dated  on  the day  of in  the  year  

canaed  me  to  be  insored  in  the  sum  of  dollars  against  Iobs  or 

damage  by  <ie  to  th«  following-described  building;  that  is  to  say  (hfre 
detcribe  or  deiignate  the  &«lldtH0  mtfflctently  to  thow  oleafty  where  and 
what  it  Wat,  laJcing  the  deteriptvM  from  the  policy,  but  not  copying  it  at 

length).     Now,  I,  the  said  (name  of  the  aititred)   having  been 

solemnly  cwom,  do  depose  and  say, — 

1.  That  on  the day  of now  last  past,  between  the  boors 

of and a  Are  brcAe  out  in  said  building,  whereby  the  same 

was  greatly  damaged  (or  destroyed),  and  the  said  Are  was,  according  to  my 
best  knowledge  and  belief,  caused  by  (here  let  forth  the  caiuet  to  far  at 
they  are  known,  or  titppoied  on  reaionable  growndt),  and  I  aTer  th.it  the 
said  fire  was  not  caused  by  me,  or  by  my  design  and  occurrence,  or  with 
any  previons  knowledge  on  my  part,  or  in  any  manner  attributable  to  me 
or  to  my  agency  direct  or  indirect. 

2.  That  I  was  interested  in  the  said  propertr  in  the  following  manner; 
that  Is  to  ny  (here  eay  whether  the  inevred  owned  the  property  himself,  or 
wot  a  tenant  of  it,  or  a  landlord,  or  mortgagor  or  mortgagee,  or  trvMee, 
or  how  otherwise  he  woe  interested). 

3.  That  there  was  no  other  insurance  against  fire  of  the  said  property 
(or,  if  there  too*  any  other,  state  what  it  was). 
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4.  That  the  occapants  of  the  building  at  the  time  of  the  fire  wen,  so  far 
as  is  known  to  me,  the  following  peraone  («et  forth  the  flomM  of  the  oeour 
pantt,  the  parts  of  the  buitding  occupied  by  each  one,  and  the  purpote  for 
vrhich  tt  wat  oocvpied.) 

G.  That  the  actual  value  of  the  building  in  doUare  at  the  time  of  the 

fire,  was,  according  to  my  beat  belief  and  judgment, dollaia.     (1/ 

the  property  woe  pertonal,  as  goods,  furnitwe,  or  the  like,  toy,  At  may  ap- 
pear by  the  schedule  anneaed.') 

6,  That  the  whole  of  raid  value  was  lost  hj  the  Are;  aad  being  more* 
than  the  sum  insnied  thereon,  I  now  claim  of  said  insurance  company  said 
■um  of  doUare.  {Or  if  the  building  was  injured,  and  not  de- 
stroyed, then  lay  that  to  much  of  the  valuo — stating  the  amount — of  said 
building  was  lost  by  the  fire,  inasmuch  as  the  building,  if  repaired,  caniuit 
be  restored  to  a*  good  condition  as  before,  for  a  less  amount  than  that 

Witaeii  my  hand  at this day  of  in  the  year 

(Signature.) 
(Certificate  to.  be  appended  to  the  foregoing.) 

Statb  Of ,      I 

County  of ,  J^^' 

I (name  of  magistrate)  a  justice  of  the  peace  in  and  for  nid 

county  (or  what  else  may  be  his  office),  dwelling  near  to  the  property  above 

mentioned,  in  the  town  (or  oily)  of have  inveetigated  the  eiream- 

Btaneee  attending  the  eaid  fire,  and  am  personally  acquainted  with  the 

said  (name  of  insured),  whose  character  is  good;    and  I  believe 

that  the  above  statement  to  which  the  said (name  of  insured)  has 

made  oath  in  my  presence  is  true;  that  the  loss  cannot  be  imputed  to 
fraud  or  misconduct  on  his  part,  and  that  he  has  suffered  by  the  Sre  a  loss 

of dollars.     I  am  not  in  any  way  interested  in  the  said  property, 

or  In  the  said  policy,  or  any  claim  under  the  same. 
In  Witness  of  all  of  which  I  have  hereunto  set  my  hand  and  my  seal  (of 

office,  if  he  hoe  an  official  seat),  at this day  of  .-^^^ 

in  the  year  , . 

(Signature  of  Magistrate.)     (Beai.) 

(111.) 

Anignment  of  a  Folioy  to  be  Indoned  Tbereon. 

I, (name  of  injured)  insured  by  the  within  policy,  in  consideration 

of  a  dollar  paid  to  me  by  (name  of  the  assignee)  and  for  other 

good  considerations,  do  hereby  assign  and  transfer  to  the  said  

(name  of  the  assignee)  this  policy,  together  with  all  the  right,  title,  inter- 
est, and  claim  which  I  now  have  or  hereafter  may  have,  in,  to,  or  nnder 
the  same. 

Wltneis  my  hand  this  ■ day  of in  the  year . 

(BignattKV.) 

(Witness.) 
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It  is  always  best  to  write  this  assignment  on  the  policy  itself, 
but  it  may  sometimes  happen  that  this  is  not  convenient  or  pos- 
sible ;  the  insured  who  wishes  to  make  the  assignment  not  having 
the  policy  within  his  possession  or  easy  reach.  Then  the  assnred 
may  tise  the  following  Form: 

Whneai,  tlie  Inninmee  Companj,  by  tbe  policy,   nnmbared 

ud  dated  on day  of in  the  yew caused 

me  to  be  insnied  against  tow  or  damage  by  flA  on  a  certain  building,  'being 

(detigHate  the  iutlding  bj/  location  or  othermue)   in  the  sum  of  

doUan;  now,  I,  Uie  aaid  (name  of  the  mtured),  in  canaideration  of  one 
dollar  paid  to  me  by  (name  of  the  a»tigii«e)  and  tai  other  good  considera- 
tions, have  tranaferred  and  audgned,  and  do  by  these  presents  transfer  and 
aarign  unto  the  said  (itiun«  of  the  attigneey  the  said  policy  of  insurance, 
and  all  the  right,  title,  interest,  or  claim,  which  I  now  hafe  or  ever  may 
have  in,  to,  or  nnder  the  same,  and  in  and  to  any  mm  of  mont^  which  now 
is  oT  shall  ever  be  payable  thereon. 

Witness  my  hand  this  day  of  in  tbe  year  

(JFrtuwi.) 

If  the  policy  be  on  goods,  or  if  it  be  not  a  fire  policy,  bat  a 
marine  policy,  or  a  life  policy,  then  the  assignment  must  be 
'  made  to  conform  to  the  facts. 

It  is  alvmys  best  to  get  the  assent  of  the  insurance  company  to 
the  transfer  before  it  is  made.  And  always  the  assignment,  when 
made,  should  be  exhibited  without  toss  of  time,  to  them  or  to  their 
agent  authorized  to  give  their  assent,  and  this  assent  to  the  assign- 
ment be  obtained  and  written  upon  the  policy,  or,  it  that  cannot 
conveniently  be,  on  the  assignment,  and  in  the  books  of  the  in- 
surance company. 
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LDE,  AOdSEHI,  ASS  OTHBK  TMSUBAaOt. 


THE  PUBPOfiE  AND  METHOD  OF  LIFE  INBUEAKCE. 

If  a  insures  B  a  certain  snm  payable  at  B  's  death  to  B  's  rep- 
resentatiTes,  we  have  only  the  insurer  and  insured,  as  in  other 
casea  of  insurance.  Bat  if  A  insures  B  a  sum  payable  to  B  or  his 
representatives  on  the  death  of  C,  although  G  is  often  said  to  be 
insured,  this  is  not  quite  accurate ;  more  properly,  B  is  the  in- 
sured party  and  C  is  the  life^naured. 

Life  insurance  is  usually  effected  in  this  country  in  a  way 
quite  similar  to  that  of  fire  insurance  by  our  mutual  companies. 
That  is,  an  application  must  be  first  made  by  the  insured ;  and 
to  this  application  queries  are  annexed  by  the  insurers,  which 
inquire,  with  great  minuteness  and  detail,  into  everything  which 
can  affect  the  probability  of  life.  These  must  be  answered  fully ; 
and  if  the  insured  be  other  than  the  life  insured,  there  are  usually 
questions  for  each  of  them.  There  are  also,  in  some  cases,  ques- 
tions which  should  be  answered  by  the  physician  of  the  life  in- 
sured, and  others  by  his  friends  or  relatives;  or  other  means 
are  provided  to  have  the  evidence  of  the  physician  and  friends. 

These  questions  are  not  precisely  the  same  in  the  forms  given 
out  by  any  two  companies ;  and  we  do  not  speak  of  them  in  detail 
here.  The  rules  as  to  the  obligation  of  answering  them,  and  as 
to  the  sufficiency  of  the  answers,  must  be  the  same  in  life-insur- 
ance that  we  have  already  stated  in  the  chapters  on  Fire  and 
Marine  Insurance ;  or  rather  must  rest  upon  the  same  principles. 
And  the  same  rules  and  principles  of  construction  therein  set 
forth  would  doubtless  be  applied  to  the  fjuestion  whether  a  con- 
tract had  been  made,  or  at  what  time  it  went  into  effect. 
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-  It  the  insurance  be  for  one  year  only,  or  leas,  the  premiom  is 
UBoallr  paid  in  money,  or  by  a  note,  at  once.  If  for  more  than  a 
year,  it  is  usually  payable  annually.  But  it  is  common  to  provide 
or  agree  that  the  annuel  payment  may  be  made  quarterly,  with 
interest  from  the  day  when  the  whole  is  due.  Notes  are  usually 
given;  but  if  not,  the  whole  amount  would  be  considered  due. 
If  A,  whose  premium  of  $100  is  pf^able  for  1919  on  the  Ist  day  of 
January,  then  pays  $25,  and  is  to  pay  the  rest  quarterly,  but 
dies  on  the  1st  of  February,  the  $75  due,  with  interest  from  the 
Ist  of  January,  would  be  deducted  from  the  sum  insured.  If  the 
policy  provides  that  the  risk  shall  "terminate  in  case  the  premium 
charged  shall  not  be  paid  in  advance  on  or  before  the  day  at 
noon  on  which  the  same  shall  become  due  and  p^able,"  and  the 
day  of  payment  falls  on  Sunday,  the  premium  is  not  payable 
until  Monday,  altbongb  the  assured  dies  on  Sunday  afternoon. 

Provision  is  sometimes  made  that  a  part  of  the  premium  shall 
be  paid  in  money,  and  a  part  in  notes,  which  are  not  called  in 
unless  needed  to  pay  losses.  The  greater  the  accommodation  thus 
allowed,  the  more  convenient  it  is,  obviously,  to  the  insured,  bat 
the  less  certain  will  he  be  of  the  ultimate  payment  of  the  policy ; 
because,  in  the  same  degree,  the  fund  for  the  payment  consists  only 
of  such  notes,  and  not  of  payments  actually  made  and  invested. 
There  is  a  great  diversity  among  the  life-insurance  companies 
in  this  respect.  But  even  the  strictest,  or  those  which  require  that 
all  the  premiums  shall  be  paid  in  money,  ususlly  provide  also  that 
an  amount  may  remain  overdue,  without  prejudice,  which  does 
not  exceed  a  certain  proportion — say  one-half  or  one-third — of 
the  money  actually  paid  in  on  the  policy.  This  is  considered, 
under  all  ordinaiy  circumstances,  safe  for  the  company,  because 
every  policy  is  worth  as  much  as  this  to  the  company.  Or,  in 
other  words,  it  would  always  be  profitable  for  the  cmnpany  to 
obtain  a  discharge  of  its  obligation  on  a  policy,  by  repaying  the 
insured  so  small  a  proportion  of  what  has  been  received  from  him. 

Taking  a  note  would  certainly  be  a  waiver  of  immediate  pay- 
ment, if  not  itaelf  a  payment. 
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The  preminms,  after  the  first,  must  be  paid  an  the  days  on 
which  they  fall  due.  If  no  hour  be  mentioned,  then  it  is  believed 
that  the  insured  would  have  the  whole  day,  even  to  midnight. 
It  is  possible,  however,  that  he  might  be  restricted  to  the  usual 
hours  of  business,  and  perhaps  even  to  those  in  which  the  office 
of  the  insurers  is  open  for  business. 

Practically,  the  utmost  care  is  requisite  on  the  part  of  the  as- 
sured, to  pay  bis  premium  as  soon  as  it  is  due ;  and  it  b  a  wise 
precaution  to  pay  it  a  little  before.  This  is  the  only  proper  and 
safe  course.  But  we  believe  it  to  be  not  unusual  for  the  insurers 
to  accept  the  premium  if  offered  them  a  few  days  after,  and  dbn- 
tinue  the  policy  as  if  it  were  paid  in  season,  provided  no  change 
in  the  risk  has  occurred  in  the  meantime. 

And  the  rules  of  the  company,  and  in  all  States  the  statutes, 
provide  that,  if  a  policy  be  defeated  by  a  non-payment  of  the 
premium,  the  insured  does  not  lose  all  that  he  has  paid ;  but  a 
certain  proportion  of  the  value  which  the  policy  then  had  shall 
be  paid  to  him. 

The  time  of  the  death  is  sometimes  very  important.  If  the 
policy  be  for  a  definite  period,  it  must  be  shown  that  the  death 
occurs  within  it.  If  there  were  an  insurance  on  a  man's  life  for 
a  year,  and  som,e  short  time  before  the  expiration  of  the  term  he 
received  a  mortal  wound,  of  which  he  died  one  day  after  the  year, 
the  insurer  would  not  be  liable.  And  the  terms  of  the  policy 
sometimes  make  it  necessary  to  determine  which  of  two  persons 
lived  longest;  as  if  a  sum  is  insured  on  the  joint  lives  of  two 
persons,  to  be  paid  to  the  representatives  of  the  survivor. 

Section  III, 

THE  KESTRICTIONS  AND  EXCEPTIONS  IN  LIFE  POLICIES. 

Our  policies  usually  contain  certain  restrictions  or  limitations 
as  to  place;  the  life-iusured  (he  whose  life  is  insured  for  his 
own  or  another's  benefit)  not  being  permitted  to  go  beyond  cer- 
tain limits,  or  certain  places.  But  there  is  nothing  to  prevent  a 
bargain  permitting  the  life-insured  to  pass  beyond  these  bounds, 
either  in  consideration  of  new  and  further  payments,  or  of  the 
common  premium,  and  this  is  frequently  done. 
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3o  certain  trades  or  occupations,  as  of  persons  engaged  in 
malring  explosives,  etc.,  are  considered  extra-hazardoos,  and  as 
therefore  prohibited,  or  requiring  an  extra  premium. 

The  exception,  however,  which  has  created  most  discussion,  is 
that  which  makes  death  by  suicide  an  avoidance  of  the  policy. 
The  clause  respecting  dueling  is  plain  enough ;  and  no  one  can 
die  in  a  duel  without  hie  own  fault.  But  it  is  otherwise  with  re- 
gard to  self-inflicted  death.  This  may  be  voluutair  and  wrongful, 
or  the  result  of  insanity  and  disease,  for  which  the  suffering  party 
should  not  be  held  responsible. 

The  general  principles  of  the  law  of  contracts,  and  of  the  law 
of  insurance  particularly,  would  lead  to  the  conclusicm  that 
"death  by  his  own  hands,"  but  without  the  concmrence  of  a  re- 
sponsible will  or  mind,  would  not  discharge  the  insurers,  without 
a  positive  provision  to  that  effect.  We  should  put  such  a  death 
on  the  same  footing  with  one  resulting  from  a  mere  accident, 
brought  about  by  the  agency,  but  without  the  intent,  of  the  life- 
insured  ;  as  if  poison  were  sent  to  him  by  mistake  for  medicine, 
and  he  swallowed  it  under  the  same  mistake.  And  so  it  has  been 
decided  by  the  Supreme  Court  of  the  United  States,  Policies 
now,  however,  frequently  add  to  the  suicide  clause  the  words, 
"voluntary  or  involuntary,  and  whether  sane  or  insane."  Where 
this  clause  is  used  all  question  as  to  the  mental  condition  of  the 
insured  is  plainly  excluded.  As  to  the  words  "voluntary  or  in- 
voluntary," there  is  good  ground  for  holding  that  they  do  not 
apply  to  a  case  where  death  is  clearly  accidental,  as  from  taking 
poison  by  mistake,  or  where  a  man  in  felling  a  tree  cuts  his  foot 
and  bleeds  to  death.  In  Colorado  and  Missouri  it  is  provided  by 
statute  that  after  the  expiration  of  one  year  from  the  date  of 
the  policy,  suicide  shall  not  be  a  defense  even  under  the  condi- 
tions specified  in  this  clause. 

Much  question  has  been  made,  when  a  man  may  be  believed  to 
be  dead,  simply  because  nothing  is  known  about  him,  or  has  been 
known  for  a  long  period.  But  there  is  not  and  cannot  be  any 
other  presumption  of  law  on  the  subject  than  that,  after  a  certain 
period  of  absence  and  silence,  there  is  a  presumption  of  deaUi ; 
and  seven  years  has  been  mentioned  in  England  and  in  this  coun- 
try as  this  period,  and  even  sanctioned  by  legislation  in  New  York 
and  some  other  States.  But  all  questions  of  this  kind  we  regard  as 
pure  questions  of  fact.    Whichever  party  rests  his  case  upon  the 
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death  or  the  life  of  a  certain  person,  at  a  certain  time,  must  satisfy 
the  jury  upon  this  point  by  saeh  evidence  as  may  be  adnuBsible 
and  sufficient. 

Section  IV. 

THE  INTEBE8T  OP  THK  IK8XJBBD. 

Every  one  insured  in  any  way  must  have  an  interest  in  the 
subject-matter  of  the  insurance.  A  person  may  effect  insurance 
on  his  own  life  in  the  name  of  a  creditor,  for  a  sum  beyond  tb*' 
amount  of  the  debt,  the  balance  to  enure  to  his  family,  and  the 
policy  will  be  valid  for  the  whole  amouot  insured.  Any  one  may 
insure  his  own  life ;  but  if  the  insured  and  the  life-insured  are 
not  the  same, — that  is,  if  the  insured  be  insured  on  some  other 
life  than  his  own, — interest  must  be  shown. 

A  father  has  an  insurable  interest  in  the  life  of  his  minor  bod. 
And  tbc  general  rule  is,  that  any  substantial  pecuniary  interest 
is  BofBcient,  altbot^h  not  strictly  legal  nor  definite.  This  has 
been  held  in  the  case  of  a  sister  dependent  on  a  brother  for  sup- 
port ;  and  the  rule  would  be  held  to  apply  pot  only  to  all  relations, 
but  where  there  was  no  relationship,  if  there  were  a  positive  and 
real  dependence.  That  is,  any  one  may  insure  a  sum  on  the  life 
of  any  other  person  on  whom  he  or  she  really  depends  for  sup- 
port or  for  comfort.  And  generally,  it  is  said  to  be  enough,  if, 
according  to  the  ordinary  course  of  events,  pecuniary  loss  or  dis- 
advantage will  naturally  and  probably  result  from  the  death  of 
the  one  wnose  life  is  insured. 

So  an  existing  debt  gives  the  creditor  an  insurable  interest  in 
tL'j  life  of  a  debtor.  But  if  the  debt  be  not  founded  on  a  l^al 
consideration  it  does  not  sustain  the  policy.  And  i£  the  debt  be 
paid  before  the  death  of  the  debtor,  tbe  insurers  are  discbar^^. 

Section  V. 

THE  assignment  OP  A  LIFE  POLICT. 

LiPE  policies  are  assignable  at  law,  and  are  very  frequently  as- 
signed in  practice.  And  the  assignee  of  a  policy  is  entitled  on  the 
death  of  the  party  insured,  to  recover  the  full  sum  insured  with- 
out reference  to  the  amount  of  the  consideration  paid  by  him  for 
the  assignment    This  adds  an  important  element  to  the  value  of 
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a  life  policy.  Indeed,  policies  are  often  taken  out  with  the 
express  intention  of  assignment;  this  being  done  for  ^e  pur- 
pose of  enabling  the  insured  to  give  this  additional  security 
to  his  creditor.  If  the  rules  of  the  company  or  the  terms  of 
the  policy  referred  to  an  assignment  of  it,  they  are  binding  on 
the  parties.  On  the  oae  hand,  an  assignment  would  operate  as  a 
dischfti^  of  the  insurers,  provided  a  rule  or  expressed  provision 
gave  this  effect  to  the  assignment.  And,  on  the  other,  if  the  agree- 
ment were  that  the  policy  should  continue  in  favor  of  the  assignee, 
even  after  an  act  which  discharged  it  as  to  the  insured  himself, — 
as,  for  example,  his  suicide, — the  insurers  would  be  bound  by  it 

It  is  an  important  question  what  constitutes  an  assignment. 
The  general  answer  must  be,  any  act  distinctly  importing  an  as- 
B^ment.  And,  therefore,  a  delivery  and  deposit  of  the  policy, 
for  the  purpose  of  assignment,  will  operate  as  such,  without  a 
formal  written  assignment.  So  will  any  transaction  which  gives 
to  a  creditor  of  the  insured  a  r^ht  to  payment  out  of  the  insur- 
auce. 

It  seems,  however,  that  delivery  is  necessary.  And  where  an 
assignment  was  indorsed  on  the  policy,  and  notice  given  to  the 
insarer,  but  the  policy  remained  in  the  possession  of  the  insured, 
it  was  held  that  there  was  no  assignment.  Where,  however,  the 
assignment  is  by  a  separate  deed,  which  is  duly  executed  and  de- 
livered, this  is  an  assignment  of  the  policy,  without  aetoat  de- 
livery of  the  policy  itself. 

Section  VI. 

WARRANTT,  B£PIt£6ENTATION,  AND  CONCEALUENT. 

The  general  principles  on  this  subject  are  the  same  which  we 
have  already  stated  in  reference  to  other  modes  of  insurance.  In 
life  policies,  however,  the  questions  which  must  be  answered  are 
so  minute,  and  cover  so  much  ground,  that  difficulty  seldom  arises 
except  in  relation  to  the  answers.  One  advisable  precaution  is 
for  the  answerer  to  discriminate  carefully  between  what  he  knows 
and  what  he  believes.  |f  he  says  simply  "  yes  "  or  "  no, "  or  gives 
an  equivalent  answer,  this  is  in  most  cases  a  strict  warranty,  and 
avoids  the  policy  if  there  be  any  material  mistake  in  the  reply. 
But  where  the  answerer  adds  the  words  "to  the  best  of  my  knowl- 
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edge  and  belief,"  he  wiarants  only  the  fact  of  his  belief,  or,  in 
other  wqrds,  nothing  but  his  own  entire  honesty. 

The  cases  which  turn  upon  the  answers  to  the  qnestions  are 
very  numeraus ;  but  they  necessarily  rest  upon  the  especial  facts 
of  each  case,  and  hardly  permit  that  general  mles  should  be 
drawn  from  them.    Some,  however,  may  be  stated. 

The  first  is,  that  perfect  good  faith  should  be  observed.  The 
want  of  it  taints  a  policy  at  once,  and  the  presence  oE  it  goes  far 
to  protect  one.  ,Tfaus,  where  the  life-insured  was  beginning  to  be 
insane,  but  was  wholly  unconscious  of  it,  the  policy  was  not 
vitiated  by  the  concealment,  although  two  doctors  in  attendance 
upcm  him  knew  how  the  case  stood. 

Most  of  the  policies  of  the  present  day  provide  that  the  poli<7" 
is  made  on  the  faith  of  the  statements  in  the  application  for  in- 
surance, and  with  the  stipulation  that,  if  they  shall  be  found  in 
any  respect  untme,  the  policies  shall  be  avoided.  Then  the  stip- 
ulations are  considered  as  warranties,  and  if  untrue,  even  in  a 
point  immaterial  to  the  risk,  avoid  the  policies. 

There  is  a  warranty,  or  statement,  usually  making  a  part  of 
nearly  all  life-policies ;  it  is  that  the  life  insured  is  in  good  health. 
But  this  does  not  mean  perfect  health,  or  freedom  from  all  symp- 
toms or  seeds  of  disease.  It  means  reasonably  good  health ;  and 
loose  as  this  definition,  or  rule,  may  be,  it  would  be  difficult  to 
give  it  any  other.  And  if  a  jury  on  the  whole  are  satisfied  that 
the  constitution  of  one  warranted  to  be  "in  good  health"  is  radi- 
cally impaired,  and  the  life  made  unustially  precarious,  there  is 
a  breach  of  the  warranty,  although  no  specific  disease  is  shown 
which  must  have  that  effect.  On  the  other  hand,  this  warranty 
is  not  broken  by  the  presence  of  a  disease,  if  that  be  one  which 
does  not  usually  tend  to  shorten  life  (in  one  English  case  dys- 
pepsia was  said  to  be  such  a  disease),  unless  it  were  oi^anic,  or 
had  increased  to  that  extreme  degree  as  to  be  of  itself  dangerous. 

Consumption  ie  the  disease  which  is  most  feared  in  this  coun- 
try, as  well  aB  in  England.  And  the  questions  which  relate  to  the 
symptoms  of  it,  as  spitting  of  blood,  cough,  and  the  like,  are 
exceedingly  minute.  But  here  also  there  must  be  a  reasonable 
construction  of  the  answers.  Thus,  if  spitting  of  blood  be  posi- 
tively denied,  there  may  be  no  falsification  in  fact,  though  liter- 
ally speaking  the  life-insured  may  have  spit  blood  many  times, 
as  when  a  tooth  was  drawn,  or  from  some  accident.    If  there  be 
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an  action  on  the  polic7,  and  the  insureis  rest  their  defense  on  any 
falsification  of  this  kind,  the  question  usually  put  to  the  jury  la, 
Was  the  party  affected  by  any  of  these  or  similar  symptoms,  iu 
such  wise  that  they  indicated  a  disorder  tending  to  shorten  Ufel 
And  any  symptom  of  this  kind  however  slight, — as  a  drop  or 
two  of  blood  having  ever  flowed  from  infiamed  or  congested  lungR, 
— should  be  stated.  Statements  materially  untrue  on  these  points 
avoid  the  policy,  although  the  insured,  at  the  time  of  his  appli- 
cation, did  not  believe  that  he  had  any  pulmonary  disease,  and 
the  statement  made  by  him  was  not  intentionally  false,  but,  ac- 
cording to  his  belief,  true. 

The  insurers  always  ask  who  is  the  phjrsician  of ,  the  life-in- 
sured, that  they  may  make  inquiries  of  him  if  they  see  fit.  And 
his  name  must  be  stated  fully  and  accurately.  It  is  not  enough  to 
give  the  name  of  the  usual  attendant ;  but  every  physician  really 
consulted  should  be  named,  and  every  one  consulted  as  a  physi- 
cian, although  he  is  an  irregular  practitioner  or  quack. 

If  the  warranty  be  that  the  life-insured  is  a  person  of  sober 
and  temperate  habits,  it  has  been  held,  in  an  action  on  sneh  a 
policy,  that  the  jury  are  not  to  inquire  whether  his  habits  of 
drinking  are  such  as  might  injure  his  healih ;  for  if  he  has  any 
"habits  of  drinking,"  this  would  discharge  the  insurers,  because 
they  have  a  perfect  right  to  say  that  they  will  insure  only  those 
who  are  temperate.  But  it  may  be  answered,  that  althoi^h  the 
insurers  have  this  right,  and  there  may  be  good  reasons  why  this 
should  be  the  general  practice,  yet  unless  they  use  the  word 
^'abstinence,"  or  something  equivalent,  they  have  no  right  to  say 
that  any  one  is  not  "temperate"  who  does  not  drink  enough  to 
affect  his  health ;  for  as,  generally,  all  intemperance  must  affect 
health  injuriously,  if  there  be  no  such  injury,  the  presumption 
would  be  that  there  was  no  intemperance ;  and  there  is  clearly  ;t 
broad  distinction  between  temperance  and  total  abstinence. 

An  answer,  "not  subject  to  fits,"  is  not  necessarily  falsified 
by  the  fact  that  the  life-insured  has  bad  one  or  more  fits.  But 
if  the  question  had  been,  "Have  you  ever  had  fitsi"  then  it  in 
said  that  any  fit  of  any  kind,  and  however  long  before,  must  be 
stated.  But  if  a  man  had  a  fit  when  a  young  child,  and  forgotten 
to  mention  it,  or  considered  it  wholly  unimportant,  and  it  had 
nothing  to  do  with  his  state  of  health,  it  would  hardly  be  held  a 
falsification  which  would  avoid  the  poli<g'. 
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As  there  is  always  a  general  question  as  to  an;  facts  affeetintf 
Health  not  particularly  inquired  of,  a  concealment  of  sach  a  fact 
goes  to  a  jury,  who  are  to  judge  whether  the  fact  was  material, 
and  whether  the  concealment  was  honest.  As  when  a  life- 
insured  was  a  prisoner  for  debt,  and  so  without  the  benefit  of  air 
and  recreation,  and  this  was  not  told ;  and  where  a  woman  whose 
life  was  insured  had  become  the  mother  of  a  child  under  disg^race- 
ful  circumstances  some  years  before,  and  this  fact  was  concealed, 
the  plaintiif  was  non-suited. 

If  the  policy,  and  the  papers  annexed  or  connected,  put  no 
limits  on  the  location  of  the  life-insured,  he  may  go  where  he  will. 
Bat  if,  when  applying  for  insurance,  he  intends  going  to  a  place 
of  peculiar  danger,  and  this  intention  is  wholly  withheld,  it  would 
be  a  fraudulent  concealment. 

If  facts  be  erroneously  but  honestly  misrepresented,  and  the 
insurers,  when  making  the  policy,  knew  the  truth,  the  error  does 
not  affect  the  policy.  Nor  does  the  non-statement  of  a  fact  which 
diminishes  the  risk. 

In  Massachusetts  it  is  provided  by  statute  that  no  warranty 
made  in  the  n^otiatiou  of  a  contract  or  policy  of  insurance  shall 
be  deemed  material  or  defeat  or  avoid  the  policy  unless  made 
with  intent  to  deceive,  or  unless  the  matter  made  a  warranty  in- 
creases the  risk  of  loss.  Similar  statutes  are  in  force  in  Minne- 
sota, Missouri,  Oklahoma  and  some  other  States. 

The  policies  of  some  companies  now  provide  that  all  statements 
made  by  the  insured  shall,  in  the  absence  of  fraud,  be  deemed 
representations  and  not  warranties,  and  that  no  such  statement 
shall  avoid  or  be  used  in  defense  to  a  claim  under  the  policy, 
unless  contained  in  the  written  application  a  copy  of  which  is 
annexed  to  the  policy. 

Another  provision  which  is  now  common  is  that  the  policy 
Hhall  be  incontestable  after  one  year  from  its  date,  except  for  non- 
payment of  premium,  subject,  however,  in  case  of  misstatement 
of  age,  to  adjustment  of  the  insurance  proportionate  to  the 
premium  at  the  true  age. 

If  upon  a  proposal  for  a  life  insurance,  and  an  agreement  there- 
on, a  policy  be  drawn  up  by  the  insurers  and  presented  to  the  in- 
sured and  accepted  hy  him,  which  differs  from  the  terms  of  the 
apreement,  and  varies  the  rights  of  the  parties  concerned,  equity 
will  interfere  and  deal  with  the  case  on  the  footing  of  this  ^ree- 
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ment,  and  not  of  the  policy.  But  it  may  be  shown  by  evidence 
and  circumstances,  that  it.waB  intended  by  the  insurers  to  vary 
the  agreement,  and  propose  a  different  policy  to  the  insured, 
and  that  this  was  understood  by  the  insured,  and  the  policy  so 
accepted. 

Section  VII. 

ENDOWMENT  F0LI0IB8. 

In  the  forms  of  life  insurance  heretofore  considered,  the 
amoont  of  the  policy  is  made  payable  only  on  the  death  of  the 
life  insured.  If  he  lives  to  old  age  there  may  come  a  time  when 
he  is  earning  nothing,  and  when  his  personal  needs,  rather  than 
those  of  his  beneficiaries — usually  hie  wife  and  children — require 
to  be  provided  for.  Endowment  policies,  so  called,  in  which  an 
endowment  clanse  is  inserted  in  a  life  policy,  are  intended  to 
provide  for  this  contingency.  Their  provisions  vary  greatly. 
Almost  every  company  has  some  special  forms  or  combinations, 
professing  to  offer  peculiar  advantages  to  the  insured.  The  one 
characteristic  feature  of  all  endowment  policies,  however,  is  the 
stipulation  that  if  at,  the  expiration  of  a  specified  number  of 
years,  the  life-insured  be  living,  the  amount  of  the  policy  will  be 
paid  to  him  or  to  his  assignee,  bnt  that,  if  he  dies  before  that 
time,  it  will  be  paid  to  the  beneficiary  named,  as  in  the  cfwe  of  a 
simple  life  policy.  In  its  other  general  features  an  endowment 
policy  is  similar  to  an  ordinary  life  policy.  The  premium,  how- 
ever, is  necessarily  adjusted  to  the  special  risk  involved,  and  the 
T^hole  amount  of  premiums  is  payable  before  the  expiration  of 
the  endowment  period,  if  the  insured  be  still  living.  Other  mod- 
ifications of  the  life  policy,  snch  as  the  payment  to  the  beneficiary 
of  a  fixed  annuity  for  life  instead  of  a  lump  sum  at  .the  death  of 
Ae  insured,  are  also  common. 

Section  VIII. 

accident  insuranob. 

This  is  a  branch  of  life  insurance  in  which  only  death  or  injury 

from  accidental  causes  is  insured  against,  and  is  governed  by  the 

same'general  principles. 

What  has  been  said  of  warranties  and  representations  in  rela- 
tion to  policies  of  life  insurance  applies  equally  to  accident  insar- 
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ance.  Any  false  representation  material  to  the  risk  made  by  the 
applicant  iu  his  application,  such  as  those  relating  to  his  age, 
physical  condition  or  occupation,  will  avoid  the  policy.  A  state- 
ment, however,  that  he  has  never  been  ill  or  received  any  physical 
injury  is  not  to  be  literally  construed,  and  means  only  that  he  has 
had  no  serious  illness  or  injury  which  has  affected  his  general 
health,  or  left  any  perceptible  traces  behind  which  would  make 
him  less  eligible  for  insurance. 

Accident  policies  vary  greatly  in  their  details,  but  in  certain 
general  respects  are  substantially  alike.  They  usually  insure  only 
against  injuries  caused  by  "external,  violent  and  accidental 
means."  The  requirement  that  the  injury  must  be  "accidental" 
is  a  universal  one,  and  the. word  "accident"  in  the  policy  is  to 
be  understood  in  its  popular  sense,  meaning,  says  the  Supreme 
Court  of  the  United  States,  an  event  "happening  by  chance; 
unexpectedly  taking  place ;  not  according  to  the  usual  course  of 
things ;  or  not  as  expected.  If  a  result  is  such  as  follows  from 
ordinary  means,  voluntarily  employed,  in  a  not  unusual  or  un- 
expected way,  it  cannot  be  called  a  result  effected  by  accidental 
means.  But  if  in  the  act  which  precedes  the  injury  something 
unforeseen,  unexpected,  unusual  occurs,  which  produces  the  in- 
jury, then  the  injury  has  resulted  through  accidental  means." 

Examples  of  accidental  injuries  are  those  caused  by  a  fall,  by 
blows,  by  unintentionally  inhaling  gas,  by  the  effects  of  chloro- 
form administered  in  preparation  for  an  operation,  by  the  bite 
of  a  dt%,  the  sting  of  an  insect,  the  discharge  of  a  gun,  choking 
while  eating,  drowning,  or  a  sudden  wrench  or  strain  of  the  body. 

On  the  other  hand,  injuries  resulting  from  ordinary  voluntarj' 
exertions,  as  for  example,  hastily  jumping  from  a  railroad  car 
and  running  jS  considerable  distance,  reaching  out  to  cl(»e  a  win- 
dow, carrj-ing  heavy  luggage,  and  the  effects  of  ridii^  a  bieyde, 
brii^ing  on  appendicitis,  have  been  held  not  to  be  accidental, 
within  the  meaning  of  the  policy. 

Disease  resulting  from  an  accidental  injury  is  within  the  pro- 
tection of  the  policy,  but  not  when  it  is  otherwise  occasioned. 
Intentional  injuries  inflicted  by  third  persons  are  held  to  be  ac- 
cidental. 

The  words  "external"  and  "violent,"  in  the  expression  above 
quoted,  refer  to  the  means  which  cause  the  injury,  and  not  to  the 
injury  itself,  and  if  the  cause  of  the  injury  can  be  shown  to  be 
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dae  to  accidental  or  anoaturBl  means,  this  imports  that  the  in- 
jury is  due  to  external  and  violent  means.  Any  injury,  it  is 
said,  which  is  caused  by  means  coming  from  outside  the  body  of 
the  insured  may  properly  be  considered  in  this  connection  as  ex- 
ternal and  violent.  Thus,  for  example,  a  sudden  strain  caused  by 
bowling  or  lifting,  death  by  drowning,  or  freezing,  or  by  acci- 
dental poisoning,  dislocation  of  the  knee  by  sudden  stooping  to 
'  pick  np  a  marble,  blood  poisoning  from  the  bite  of  an  insect  have 
all  been  held  to  be  due  to  external  and  violent  means  and  in  such 
cases  the  nature  and  character  of  the  injury  may  of  themselves 
be  sufficient  to  establish  that  the  means  by  which  it  was  caused 
was  external  and  violent. 

It  is  also  common  to  provide  that  the  policy  shall  not  cover  any 
injury,  fatal  or  otherwise,  of  which  there  is  no  external  and 
visible  sign  or  mark  on  the  body,  but  any  physical  signs  of  injury, 
such  as  discoloration  of  the  skin  appearing  several  hours  after  the 
accident,  satisfy  this  requirement,  and  where  death  results,  the 
condition  of  the  internal  organs  may  furnish  visible  proof  of  the 
injury.  Where  the  injury  is  internal  any  physical  symptoms, 
such  as  bleeding  from  the  nose,  pallor,  emaciation  or  unnatural 
discharges,  are  sufficient.  It  has  been  held  also,  that  if  the  signs 
of  injury  are  apparent  to  the  touch,  though  not  perceptible  to 
the  eye,  they  are  "visible"  within  the  meaning  of  the  policy. 

In  any  action  on  the  policy  the  burden  of  proof  is  always  on 
the  insured  to  show  that  the  alleged  accident  was  in  fact  the 
cause  of  the  death  or  injury. 

For  purp(»es  of  insurance,  the  different  profesuons,  trades  and 
employments  are  classified,  and  the  premiums  and  other  terms  of 
insurance  vary  as  between  the  different  classes  in  proportion  to 
the  d^ree  of  risk  supposed  to  be  incident  to  the  respective  em- 
ployments. And  under  such  a  classification  the  policy  usually 
covers  the  risks  incident  to  the  occupation  in  which  the  insured 
is  engaged,  and  which  is  set  forth  in  the  application  or  in*the 
policy  itself.  Where  one  is  insured  as  a  member  of  a  particular 
cltass,  however,  he  is  not  precluded  from  doing  such  acts  as  are 
incidentally  done  by  persons  of  all  employments,  or  acts  of  exer- 
cise or  recreation,  such  as  hunting  or  fishing,  nor,  unless  there  Is 
some  express  provision  in  the  policy  to  the  contrary,  does  the 
classification  aSect  temporary  employments  during  leisure  hours, 
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acta  done  oatside  of  one's  nsnal  or  ordinaiy  businesB,  or  eveu 
casual  employment  in  a  different  business. 

Accident  policies  always  exempt  from  their  operation  certain 
specified  risks.  These  vary  with  different  companies  but  some  of 
the  most  common  are ;  injuries  intentionally  inflicted  by  others, 
or  by  the  insured  himself;  voluntary  exposure  to  unnecessary 
danger;  results  of  bodily  infirmity  or  disease;  hernias;  lifting 
or  over-exertion,  but  this  does  not  include  auch  acts  as  are  inci- ' 
dent  to  a  man 's  ordinary  occupation ;  medical  or  surgical  treat- 
ment, unless  rendered  necessary  by  an  injury  insured  agaihst ; 
suicide ;  entering  or  leaving  a  moving  conveyance ;  injuries  suf- 
fered while  insured  is  engaged  in  violation  of  law,  or  in  fighting 
or  provoking  assault,  or  while  intoxicated,  or  walking  on  railroad 
track,  or  riding  on  the  platform  of  a  car,  or  in  a  conveyance  not 
intended  for  passengers. 

To  constitute  voluntary  exposure  to  danger,  the  danger  most 
be  one  that  a  reasonably  prudent  man  should  foresee  and  r^og- 
nize,  such  as  that  of  jumping  from  a  rapidly  moving  train.  But 
where  the  danger  is  not  an  obvious  one,  even  though  the  act  be 
voluntary,  the  exception  does  not  apply.  Nor  doe  it  include  vol- 
untary exposure  to  necessary  danger,  as  where  one  is  injured 
while  endeavoring  to  save  the  life  of  another,  or  in  the  perform- 
ance of  a  necessary  duty.  And  where  the  occupation  of  the  in- 
sured exposes  him  to  unusual  hazards  these  are  not  regarded  as 
a  "voluntary  exposure  to  danger,"  as  for  example  where  a 
painter  or  mason  is  working  on  a  suspended  scaffold  or  rope 
sling,  or  a  railroad  en^eer  is  obliged  to  attend  to  the  operation 
of  a  rapidly  moving  en(pne. 

Under  a  policy  insurii^  only  against  accidents  occurring  while 
the  insured  is  traveling  as  a  passenger  on  a  public  conveyance, 
it  is  held  that  he  is  protected  while  alighting  from  one  convey- 
ance to  pursue  his  journey  in  another.  And  where  in  the  course 
of  her  journey  a  woman  had  to  change  from  a  steamboat  to  a 
railroad  train,  the  railroad  station  beii^  at  a  considerable  dis- 
tance from  the  steamboat  landing,  she  continued  to  be  protected 
while  walking  from  one  to  the  other. 

Questions  aometimes  arise  under  the  clause  excepting  death  or 

injuries  occasioned  by  bodily  infirmity  or  disease.    Here  the  law 

is  that  if  the  injury  is  due  solely  to  the  accident,  without  being 

,  affected  by  any  diseased  condition  o£  the  body,  the  insurer  is  lia- 
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ble ;  bat  if  the  accident  merely  a^ravates  or  hastetm  the  effect  ol 
disease,  or  if  the  injury  is  due  to  the  joint  effects  of  accident  and 
disease,  the  iosored  cannot  recover.  Where,  however  the  insured 
at  the  time  of  the  accident  ia  free  from  any  actual  disease,  al- 
though as  the  resalt  of  some  previous  disease  his  sj^em  is  less 
able  to  resist  the  effects  of  the  accident  than  it  otherwise  would  be, 
the  exception  does  not  apply.  And  where  the  accident  ia  the 
proximate  cause  of  the  injury  and  the  disease  only  the  occasion, 
as  where  a  man  in  a  fit  fell  into  a  stream  and  was  drowned,  it 
was  held  that  the  exception  did  not  apply.  Nor  does  it  apply  to 
a  disease,  as  blood  poisoning,  directly  occasioned  by  the  accident. 

A  question  frequently  arises  as  to  whether  the  disability  i-e- 
snlting  from  an  injury  is  total  or  only  partial.  This  often  de- 
pends upon  the  exact  language  of  the  policy,  bat,  generally  speak* 
ing,  a  man  is  totally  disabled  when  he  can  no  longer  perform  any 
substantial  part  of  the  duties  of  his  regular  employment  or  of 
any  employroait  for  which  he  is  fitted.  The  fact  that  he  may 
•  perform  single  or  occasional  acts  does  not  make  the  disability 
partial. 

The  policy  always  provides  that  notice  of  any  accident  for 
which  compensation  is  claimed  shall  be  given  to  the  insurer.  If 
the  policy  fixes  a  time  within  which  such  notice  must  be  given 
the  notice  must  be  given  within  that  time.  It  has  been  held  in 
some  cases  that  the  time  does  not  begin  to  run  until  the  results 
of  the  accident  are  ascertained,  when  they  are  not  immediately 
apparent,  but  the  Supreme  Judicial  Court  of  Massachusetts  has 
held  that,  even  in  such  a  case,  the  time  begins  to  run  from  the 
date  of  the  accident.  Where,  however,  the  policy  only  provides 
for  "immediate"  notice  it  is  held  that  the  notice  need  not  be  in- 
atantaneotis,  but  only  that  it  shall  be  given  within  such  time  as 
is  reasonable  in  view  of  all  the  circumstances.  No  particular 
form  of  notice  is  essential.  It  may  be  by  letter.  It  should  state 
the  nature  and  cause  of  the  accident,  as  well  as  the  time  and 
place,  giving  the  best  information  available  at  the  time.  When 
the  policy  requires  information  on  specific  points  or  special 
proo&,  as  for  instance  a  physician's  certificate,  these  should  be 
furnished,  but  any  defect  in  the  proofs  will  not  invalidate  tho 
notice  itself.  If  further  proofs  are  required  the  insurer  should 
notify  the  insured.  Where  the  policy  provides  that  notice  and 
,  proofs  of  loss  must  be  furnished  at  the  home  office,  this  provision 
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is  binding  on  the  insured.    In  the  ab8en<^  of  sueh  a  requirement 
notice  to  a  general  agent  is  sufBcient. 


HEALTH  INSUBANCE. 

Policies  of  health  insurance  provide  indemnity,  to  the  e?:- 
tent  specified  therein,  for  disability  caused  solely  by  bodily  dis- 
ease. In  addition  to  such  indemnity,  hospital  charges  and  the 
expense  of  gurgical  operations  incurred  within  a  limited  time  by 
reason  of  disease  are  also  provided  for.  Injuries  occasioned  by 
accidental  violence  are  usually  expressly  excepted,  as  well  as 
sickness  or  disability  sustained  in  the  tropics  or  in  Alaska  or  the 
British  Possessions  north  of  the  sixtieth  degree  of  latitade,  or 
while  the  insured  is  engaged  in  military  or  naval  service. 

The  application,  which  is  made  a  part  of  the  contract  of  in- 
surance, contains  a  statement  of  facts  made  by  the  insured,  in- 
cluding among  other  things,  his  age,  the  nature  of  his  business 
and  his  occupation  and  duties,  his  present  condition  of  health 
and  his  previous  history  with  reference  to  certain  specified  dis- 
eases, and  any  medical  or  surgical  treatment  to  which  he  has  been 
subjected.  The  falsity  of  any  of  these  statements  bars  the  right 
to  recovery,  if  made  with  intent  to  deceive,  or  materially  affects 
either  the  acceptance  of  the  risk  or  the  hazard  assumed  by  the 
company. 

Section  X. 

OKOUP  INSURANCE. 

EupLOYERS  now  frequently  procure  insurance  for  their  em- 
ployees, and  a  form  of  policy  has  been  devised  by  whieh  the 
whole  body  of  employees  eligible  for  insurance,  are  insured  in  a 
single  group,  the  policy  being  issued  to  the  employer  and  the 
premium  paid  by  him.  Such  a  policy  may  be  a  simple  life 
policy,  under  which,  on  the  death  of  any  employee  while  in  the 
employer's  service  a  stipulated  sum  is  paid  to  the  beneficiary 
designated  by  him ;  or  it  may  also  include  a  provision  for  the 
payment  to  the  employee  himself,  in  case  of  permanent  total  dis- 
ability preventing  him  for  life  from  engaging  in  any  occupation 
or  employment  for  w^e  or  profit.    Other  forms  of  group  policy 
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insure  against  accidents  and  disabilitT*  cansed  by  disease,  and  a 
specific  weekly  indemnity  is  agreed  to  be  paid  as  in  tbe  ordinary 
forms  of  accident  and  health  {wlicies. 


BlCPIiOTEBS     LIABtLrTY  INSCBANCE. 

IN8DBANCE  of  employers  against  claims  of  their  employees  for 
accidental  injuries  suffered  in  the  course  of  their  employment,  is 
now  to  a  very  considerable  extent  made  under  the  provisions  of 
the  "Workmen's  Compensation  Laws,  which  form  the  subject  of  a 
subsequent  chapter.  "We  may  remark  here,  however,  that  in 
many  States  where  under  these  laws  the  employer  is  permitted 
to  insure  in  a  private  stock  or  mutual  insurance  company,  it  is 
reqnired  that  the  poliliies  be  made  in  such  form  that  the  injured 
employee  may  have  direct  recourse  to  the  insurance  company 
for  rompensation,  as  though  he  were  personally  a  party  to  the 
contract. 

But  even  in  the  States  where  Workmeu's  Compensation  Laws 
have  been  enacted,  classes  of  workmen — as  for  instance  domestie 
servants  and  farm  laborers — are  often  expressly  excepted  from 
the  operation  of  these  laws,  and  in  some  States  the  law  applies 
only  to  special  kinds  of  business  or  to  establishments  in  which 
more  than  a  specified  number  of  workmen  are  employed,  so  that 
a  wide  field  is  still  left  open  for  the  insurance  of  employers  under 
circumstances  to  which  these  laws  do  not  apply. 

The  forms  and  terms  of  employers '  liability  policies  vary  with 
the  nature  of  the  employment.  Special  forms,  for  instance!  are 
provided  for  manufacturers,  for  contractors,  and  for  agricul- 
tural and  domestic  service.  In  general,  the  company  agrees  to 
indemnify  the  employer  against  loaa  by  reason  of  the  liability 
imposed  upon  him  by  law  for  damages  on  account  of  death  or 
bodily  injuries  accidentally  sustained  by  his  employees  arising 
out  of  and  in  the  course  of  their  employment ;  to  defend  any  suits 
brought  against  him  on  account  of  such  injuries,  and  to  pay  the 
costs  and  expenses  incurred  therein.  The  assured  is  required 
to  give  the  company  immediate  notice  of  any  accident  and  of 
any  suit  brought  for  recovery  of  damages,  and,  at  the  request  of 
the  company  to  aid  in  effecting  settlements,  or  fumishii^  evi- 
dence in  defense  of  any  suit.    The  matter  of  settlement  or  de- 
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fense  is,  however,  entirely  in  the  hands  of  the  company,  and  the 
employer  can  make  no  settlement  without  its  express  consent. 
In  some  policies  it  is  even  provided  that  no  action  shall  be 
brought  against  the  company  by  the  assured,  except  for  loss  ac- 
tually sustained  and  paid  by  him  in  money  in  satisfaction  of  a 
judgment,  and  the  time  within  snits  may  be  brought  is  always 
limited. 

The  declarations  made  by  the  applicant  for  insurance,  and 
which  are  expressly  adopted  and  form  a  part  of  the  policy, 
specify,  among  other  things,  the  location  of  the  factory,  shop  or 
yard  where  the  employer's  business  is  carried  on,  and  the  nature 
of  the  business,  and  in  the  ease  of  a  house  or  farm  its  location  and 
description ;  also  the  number  of  employees,  their  duties,  and  the 
amounts  of  salaries  and  wages  paid  them.  It  is  upon  the  facts 
as  set  forth  in  these  declarations  that  the  company  estimates  the 
extent  of  the  risk  assumed,  the  premium  to  be  paid,  and  the  limit 
of  the  indemnity. 

As  to  what  is  meant  by  an  injury  "arising  out  of  and  in  the 
course  of  the  employment,"  see  chapter  xlvi  on  Workmen's 
Compensation  Xiaws  where  this  subject  is  fully  discussed. 

In  the  form  of  policy  for  manufacturers  it  is  usually  further 
provided,  that  the  company  shall  be  responsible  only  for  injuries 
sustained  within  the  premises  described  in  the  declarations,  or 
on  the  premises  and  ways  immediately  adjoining,  except  that 
drivers,  salesmen  and  messengers  whose  duties  are  performed  off 
from  the  premises  are  covered  while  in  the  performance  of  their 
duties  wherever  they  may  be. 

Section  XII. 

PUBLIC   LIABILITY  INSURANCE. 

Few  people  realize  the  extent-  of  the  liability  to  which  every 
owner  of  property  or  employer  is  subject  on  account  of  injuries 
to  the  persons  or  property  of  others  due  to  his  own  negligence 
or  that  of  his  servants  or  employees,  especially  when  it  is  re- 
membered that  he  is  responsible  for  the  acts  of  his  servants  or 
employees  while  in  the  conduct  of  his  business.  My  teamster  or 
chauffeur  may  run  over  some  one  or  collide  with  another  vehicle. 
My  servant  may  leave  the  coal  hole  ip  the  side  walk  open,  and 
some  one  may  fall  in  and  be  injured.    I  may  negligently  allow 
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snow  and  ice  to  accnmnl&te  on  the  roof  of  my  house  and  fall  and 
injure  a  passerby. 

To  provide  for  these  and  other  similar  contingencies  a  great 
variety  of  policies  are  iaaned  by  insurance  companies,  in  most  of 
which  the  assured  is  indemnified  against  loss  imposed  upon  him 
by  law  on  account  of  bodUy  injuries  sustained  by  any  person 
other  than  his  employees,  upon  the  premises  described  in  the 
policy.  Different  forms  are  issued  for  factories,  stores,  dwell- 
ings, farms,  etc.  Injuries  on  elevators  are  usually  excepted,  and 
are  covered  by  special  forms  of  policy.  Injuries  to  persons  or 
property  by  vehicles,  automobiles  or  air  craft,  owned  or  operated 
by  the  person  insured  are  also  the  subjects  of  special  forms  of 
insurance. 

In  the  case  of  automobiles  the  policy  may  cover  not  only  in- 
jury to  the  persons  and  property  of  others  but  damage  to  the 
automobile  itself. '  Automobile  policies  always  except  injuries 
caused  during  racing,  or  comparative  speed  tests,  or  when  the 
machine  is  operated  by  a  person  under  the  age  required  by  law, 
or  an  age  specified,  usually  sixteen  or  seventeen  years.  Air 
craft  policies  also  provide  that  they  shall  not  apply  when  the 
air  craft  is  used  for  any  purpose  contrary  to  law,  or  in  any  race 
or  comparative  speed  test,  public  exhibition  flight,  or  "trick"  or 
"stunt"  fiying,  or  when  dischargii^  any  ammunition  or  projec- 
tiles, and  that  they  shall  apply  only  when  the  aircraft  is  in 
charge  of  a  qualified  pilot,  who  must  be  of  at  least  a  specified 
age,  usually  nineteen  years. 

Different  kinds  of  insurance  are  sometimes  contained  in  the 
same  policies,  with  special  provisions  applicable  to  each  kind. 
For  instance  a  house  or  farm  policy  may  include  liability  under 
Workmen's  Compensation  Laws,  employer's  liability  and  public 
liability. 

Section  XIII. 

FIDBLITT  mSURlMOS. 

Or  late  years  insurance  of  the  fidelity  and  honesty  of  empl(^ees 
of  lai^  corporations  and  others  has  become  an  almost  universal 
practice.  The  policy  usually  takes  the  form  of  a  surety  bond, 
but  many  of  the  general  principles  of  iQsnrance  are  applicable  to 
iL 
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If  any  statements  material  to  the  riak,  either  in  the  ori^^l  ap- 
plication or  any  renewal  are  untrue,  the  surety  will  be  discharged. 
It  has  been  held,  however,  that  an  official  certificate  made  by  a 
bank  in  view  of  the  renewal  of  a  cashier's  bond,  that  his  books 
and  accounts  had  been  examined  and  found  correct,  was  not  a 
warranty  of  their  correctneHs,  and  that  if  the  statements  were 
made  in  good  faith  and  based  nn  a  careful  examination  of  the 
books  and  accotmta,  the  bank  could  recover  although  the  cashier 
was  in  fact  then  a  defaulter.  But  if  it  appears  that  the  exami- 
nation was  conducted  carelessly,  and  that  if  properly  made  it 
would  have  shown  the  true  state  of  affairs,  the  surety  will  be  dis- 
charged. 

As  to  precautions  to  be  taken  to  prevent  or  detect  future 
frauds,  if  the  bond  prescribes  any  specific  measures  they  must  be 
strictly  complied  with,  but  generally  any  statements  on  the  sub- 
ject in  the  application  are  considered  only  as  representations  of 
intention,  and  it  is  enough  if  they  are  followed  substantially  and 
in  good  faith.  In  one  case  where  the  bond  required  that  the 
surety  should  be  notified  if  the  employee  was  found  to  be  specu- 
lating or  gambling,  failure  to  notify  was  held  to  avoid  the  bond, 
although  the  employee  had  promised  not  to  speculate  again; 
but  in  such  cases  the  insured  is  only  bound  to  report  facts,  and 
not  mere  suspicions.  It  ia  a  common  provision  that  the  surety 
shall  not  be  responsible  for  act^  committed  during  the  term  of  the 
bond,  but  not  discovered  within  six  months  after  its  expiration. 

The  surety  is  entitled  to  information  of  any  important  change 
in  the  duties  of  the  employee  increasing  his  responsibility,  as 
when  a  mere  clerk  is  appointed  cashier.  In  ease  of  defalcation 
notice  must  be  given  to  the  insurer  as  soon  as  practicable,  other- 
wise  he  will  be  dischai^d.  >  ' 

Section  XrV. 

BUBOLABT  AND  OTHEB  ]N8tJBANCE. 

In  the  foregoing  pages  we  have  briefly  considered  the  prinei- 
■  pal  kinds  of  insurance.  There  are,  however,  many  others,  such 
as  Steam  Boiler  Insurance,  Plate  Glass  Insurance,  Tornado  In- 
surance, etc.,  and  new  forms  are  added  from  time  to  time  as  the 
exigencies  of  modem  business  or  social  life  show  the  need  for 
them.    All,  however,  depend  upon  the  sam6  general  principles, 
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and  will  be  readily  understood  by  anyone  who  has  carefully, 
studied  what  we  have  said  of  the  kinds  and  forms  of  insurance 
already  described. 

There  is,  however,  one  other  claas  of  which  it  may  be  well  to 
say  a  few  words,  namely,  what  is  known  as  Burglary  Insurance. 
Policies  of  this  class  are  in  many  different  forms,  adapted  to  the 
peculiar  riaks  of  different  kinds  of  business,  as  for  instance, 
banks,  stores  and  manufaetoriea.  In  all  of  these  the  declarations 
of  the  assnred,  forming  a  part  of  the  policy,  contain  specific  in- 
formation as  to  the  means  of  protection  employed  by  him,  such 
as  the  kind  and  qualities  of  the  safes  used,  burglar  alarms, 
watchmen,  etc.  There  are  special  forms  also  adapted  to  private 
residences.  The  policies  differ  also  as  to  the  chmacter  of  the 
risks  insured  and  the  extent  of  the  indemnity. 

A  distinction  must  be  carefully  borne  in  mind  between  policies 
which  insure  against  loss  or  damage  by  burglary  only,  and  those 
which  insure  also  against  larceny  and  theft.  The  former  agree 
to  indemnify  the  assured  only  for  loss  by  burglary  of  the  prop- 
erty of  the  assured  on  the  premises  described,  by  any  persons 
making  a  felonious  entry  into  the  premises  by  actual  force  and 
violence;  and  it  is  usual  to  add,  "of  which  force  and  violence 
there  shall  be  visible  marks  made  upon  the  premises  by  tools  or 
explosives."  Damage  to  the  property  and  premises  of  the  as- 
sured in  the  commission  of  the  burglary  is  also  included.  Under 
such  a  policy,  if  the  entry  be  made  by  means  of  false  keys,  or  by 
climbing  and  entering  a  second  story  window  left  unfastened,  no' 
recovery  can  be  had.  In  the  broader  forms  of  policy  where  loss 
by  larceny  and  theft  are  also  insured  against,  the  element  of  force 
becomes  immaterial. 

In  policies  applicable  to  residences  the  special  provision  al- 
ways inserted  in  regard  to  occupancy  or  vacancy  of  the  premises 
should  be  carefully  noted.  All  these  policies,  in  addition  to  the 
usual  proofs  of  loss,  require  that  immediate  notice  shall  be  given 
to  the  company  by  telegraph,  and  that  the  police  shall  also  be 
immediately  notified. 

Robbery,  which  may  be  briefly  defined  as  the  taking  of  prop- 
erty by  force  and  violence,  is  also  in  certain  cases  a  subject- 
matter  of  insurance,  when  committed  in  a  bank  or  office,  or  upon 
the  custodian  of  money  or  securities  such  as  a  bank  messenger 
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or  pt^master  or  collector  elsewhere  in  the  performance  of  hie 
duties. 

In  clofiingr  this  brief  consideration  of  the  subjeet  of  insaranee 
•we  would  lu^  upon  every  reader  attention  to  two  simple,  bnt 
extranelf  important  roles : 

First. — To  read  carefully  every  word  of  a  new  poli^  before 
accepting  it,  thus  making  sore  that  it  covers  the  risk  intended  to 
be  covered,  and  that  its  terms  and  conditions  are  clearly  under- 
stood. Before  offering  a  form  of  policy  to  the  public  the  insur- 
ance company  always  carefully  considers  the  risks-which  it  is 
willing  to  assume,  and  the  conditions  on  which  it  is  willing  to 
assume  them,  and  these  are  always  specifically  and  distinctly  set 
forth  iu  the  policy.  The  policy  when  accepted  is  a  contract, 
eveiy  word  and  phrase  of  which  is  important  as  affecting  the 
right  both  of  insurer  and  insured,  yet  how  frequently  a  policy  is 
filed  away  without  examinatiou,  and  not  until  a  loss  takes  place 
does  the  insured  find  that  its  terms  are  not  what  he  had  assumed 
them  to  be,  or  that  he  has  neglected  to  conform  to  requirements 
which  the  policy  distinctly  imposed  iipon  him. 

Second. — To  remember  that  the  entire  contract  is  embodied  in 
the  i>olicy,  and  ^at  statements  made  by  an  insurance  agent 
previous  to  the  issuing  of  the  policy,  are  of  no  effect  in  controlling 
or  modifying  its  terms.  It  is  one  of  the  express  terms  of  every 
policy  that  none  of  its  conditions  or  provisions  shall  be  waived 
or  altered,  except  by  written  endorsement  attached  to  the  policy 
and  signed  by  certain  designated  t^Bcials. 


CHAPTES  XXX 
niBDB  ooHTxrare  laid. 


Section  I. 


WHAT  IS  ESSENTIAL  TO  SUCH  DEEDS. 

Sy  the  old  law,  no  instrument  was  considered  made  until  it 

was  sealed;   then  it  was  thought  to  be  done,  and  the  word  deed, 

which  literally  means  only  something  done,  was  given  to  every 
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written  instrument  to  which  a  seal  was  affixed ;  and  that  is  the 
legal  meaning  now.  But  the  common  meaning  of  the  word  ia  an 
instrument  for  the  sale  of  lands ;  and  it  is  of  this  that  we  would 
now  treat. 

By  the  statutes  and  usage  of  this  country  generally,  no  lands 
can  be  transferred  excepting  by  a  deed,  which  is  signed,  sealed, 
acknowledged,  delivered,  and  recorded.  In  some  States  seals  are 
abolished. 

We  give  annexed  to  this  chapter  an  Abstract  of  the  Laws  of  all 
the  States  relating  to  deeds  and  their  requirements. 

What  the  deed  should  be,  that  is,  in  what  words  it  should  be 
expressed,  we  can  best  show  by  the  forms  appended  to  this  chap- 
ter, and  do  not  propose  to  say  more  about  it  than  this.  It  is  not 
safe  to  depart  &om  forms,  and  established  phrases,  which  have 
passed  before  the  courts  so  often  that  their  exact  meaning  is 
certainly  known.  There  are  things  which  seem  to  be  and  perhaps 
are  vain  repetitions;  and  for  the  usual  words  it  may  be  thought 
that  others  of  the  same  or  better  meaning  msy  be  substituted. 
Such  changes  may  be  made  perhaps,  without  detriment ;  but  per- 
haps, also,  with  ruinous  results;  and  it  is  not  wise  to  run  the 
risk. 

It  should  be  signed ;  and  this  means,  properly,  that  the  seller 
or  grantor  should  write  his  name  in  the  usual  way,  in  the  proper 
place,  and  with  ink.  If  the  grantor  cannot  write  his  name,'he 
may  merely  make  bis  m&rk.  It  has  been  said  that  writing  with  a 
lead  pencil  is  enough,  but  it  would  not  be  ssf  e  to  trust  to  it.  The 
name  of  the  grantee  should  be  distinctly  written  in  the  proper 
place,  in  ink.  Sometimes,  in  our  large  cities,  an  agent  buys  land 
for  a  principsl  who  does  not  wish  to  be  known,  and  the  agent's 
name  is  inserted  as  grantee,  in  pencil,  and  the  deed  is  so  executed 
and  acknowledged  and  delivered ;  and  some  time  afterwards  the 
agent  rubs  his  name  out,  and  writes  the  name  of  his  principal,  the 
actual  buyer,  instead.  But  this  is  a  very  unsafe  and  reprehensible 
practice,  and  the  deed  cannot  be  considered  satisfactory. 

The  deed  of  a  corporation  must  be  signed  in  its  name  by  its 
proper  officers,  or  by  some  other  duly  authorized  agent  or  attorney, 
and  sealed  with  the  senl  of  the  corporation.  The  manner  of  doing 
this  is  shown  in  forms  hereto  appended.  There  should  also  be 
annexed  to  the  deed  a  copy  of  the  vote  of  the  corporation,  or  of 
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its  directors,  anthorizing  the  eonveyance  and  Bpecifying  the  offi- 
cers or  other  agents  by  whom  it  ia  to  be  executed,  duly  certified  by 
the  clerk  or  secretary.  Care  should  be  taken,  not  only  that  the 
deed  itself  should  purport  to  be  the  deed  of  the  corporation,  but 
that  it  is  executed  and  acknowledged  as  its  deed.  In  one  ease,  in 
Massachusetts,  where  a  deed  was  written  throughout  as  the  deed 
of  a  corporation,  and  their  treasurer  signed  it  thus :  "In  witness 
whereof,  I,  the  said  G  C,  in  behalf  of  the  said  company,  and  as 
their  treasurer,  have  hereunto  set  my  Aand  and  seal," — it  wa8 
held  that  this  was  the  deed  of  the  treasurer,  and  not  the  deed  of 
.  the  corporation,  and  did  not  transfer  the  lands.  This  is  an  ex- 
treme case,  and  the  law  might  not  always  be  applied  with  so  much 
severity ;  but  it  is  best  not  to  incur  any  such  risk. 

The  seal  is  properly  a  piece  of  paper  wafered  on,  or  sealing  wax 
pressed  on.  In  some  of  the  New  England  States,  and  in  New 
York,  nothing  else  satisfies  the  legal  requirement  of  a  seal.  In 
the  Southern  and  Western  States  generally,  a  scroll,  intended  for 
a  seal,  usually  made  by  writing  the  word  "seal"  within  a  square 
or  diamond,  is  r^arded  in  law  as  a  seal.  If  there  be  but  one  seal 
on  an  instrument,  and  many  parties,  all  of  whom  should  seal  it, 
this  seal  will  be  taken  generally  for  the  seal  of  each  .one ;  al- 
though, properly,  each  signer  should  put  a  seal  agunst  his  own 
name.  In  such  case  the  seal  should  be  referred  to  as  the  "common 
seal,"  thus:  "In  witness  whereof  the  said  parties  have  hereonto 
set  their  bands  and  afBxed  their  common  seal,"  etc. 

The  rule  that  a  person  who  is  to  be  authorized  to  affix  the  seal 
of  another  should  be  authorized  by  an  instrument  under  the  seal 
of  the  principal,  is  so  general,  that,  although  it  has  important 
exceptions,  it  should  always  be  observed. 

The  deed  should  be  delivered.  If  a  man  makes  a  deed,  and  ' 
acknowledges  it,  and  keeps  it  in  his  possession,  and  dies,  the  deed 
has  no  effect  whatever ;  no  more  than  if  the  grantor  had  pat  it  in 
the  fire.  Even  where  it  was  recorded,  and  then  taken  back  by 
the  grantor  and  kept  by  him,  with  words  going  to  show  that  the 
grantor  did  not  wish  the  grantee  to  know  of  it,  it  was  held  not 
to  have  been  delivered.  But  there  are  no  especial  words  or  form 
necessary  for  delivery.  If  the  deed,  in  any  way  whatever,  gets 
into  the  possession  of  the  grantee,  with  the  knowledge  and  con- 
sent of  the  grantor,  it  is  a  delivery. 
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The  grantor  may  deliver  it  by  his  a^nt,  and  it  may  be  deliv- 
ered to  the  agent  of  the  grantee,-  authorized  by  him  to  receive  it. 
Moreover,  the  law  permits  a  kind  of  conditional  delivery.  Thus, 
the  grantor  may  deliver  the  deed  to  a  third  person,  to  be  delivered 
by  him  to  tbe  grantee  on  a  certain  condition,  or  when  a  certain 
thing  is  done ;  and  when  that  condition  is  performed,  or  the  thing 
is  done,  the  deed  belongs  to  the  grantee,  and  takes  effect  in  the 
same  way  as  if  it  had  been  delivered  to  him  personally.  In  legal 
language,  the  deed  is  said  to  be  delivered  to  the  third  person,  as 
an  escroto. 

So  the  grantor  may  put  the  deed  in  the  hands  of  the  third  per* 
son,  with  directions  to  give  it  to  the  grantee  after  the  death  of 
the  grantor,  provided  the  grantor  does  not  reclaim  it  in  the  mean- 
time. Then  the  grantor  can  reclaim  it  whenever  he  will,  which 
he  cannot  do  after  he  has  delivered  it  to  the  grantee,  but  if  he  doea 
not  reclaim  it  during  his  life,  at  his  death  it  becomes  the  property 
of  the  grantee,  and  the  law  now  considers  that  it  was  delivered 
to  him  when  first  delivered  to  that  third  party.  So  that  deed  is 
good  even  agaiqst  creditors,  provided  that  the  grantor  was  per- 
fectly solvent  when  be  put  the  deed  in  the  hands  of  the  third 
party,  and  acted  alti^ether  in  good  faith. 

If  a  deed  to  a  married  woman  be  delivered  either  to  her  or  to 
her  husband,  it  is  sufficient. 

As  there  must  be  delivery  to  the  grantee,  or  to  some  one  for 
him,  so  there  must  be  assent  and  acceptance  on  his  pert.  The  law 
will  help  any  evidence  tending  to  show  snch  assent,  by  presuming 
in  favor  of  tbe  grantee's  assent  if  the  deed  be  wholly  and  only 
favorable  to  him.  But  not  if  there  is  money  to  be  paid  by  him, 
or  anything  important  to  be  done  if  he  accept  the  deed. 

It  is  usual  and  proper  that  the  execution  of  the  deed  should  be 
attested  by  witnesses.  In  many  of  our  States,  two  witnesses  are 
required  by  statute;  in  others,  one  is  enough.  In  the  greater 
number,  witnesses  are  not  absolutely  required  by  statutes,  nor 
by  strict  law  of  any  kind ;  but  even  there  it  is  usual  and  safer  to 
have  them. 

The  witness  should  see  the  party  sign ;  but  if  the  deed  is  signed 
near  him,  and  is  immediately  brought  to  him  by  the  grantor,  who 
tells  him  that  is  his  signature,  and  asks  him  to  witness,  this  would 
be  sufficient  in  law. 
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It  is  desirable  that  witnesses,  when  called  on  to  testify,  shoold 
remember  the  sigiuiture,  sealing,  etc. ;  but  it  is  sofficient  in  law 
that  they  are  certain  of  their  handwriting,  and  can  declare  under 
oath  that  they  should  not  have  attested  the  execution  and  delivery 
if  they  had  not  seen  it.  If  witnesses  are  dead,  proof  of  their 
handwriting  is  sufficient;  and  if  this  cannot  be  offered,  then 
proof  of  the  handwriting  of  the  grantor  is  enough.  If  witnesses 
attest  the  signing,  sealii^,  and  delivery,  in  the  comnuHi  form, 
proof  of  their  handwriting,  in  case  of  their  death  or  absence,  is 
proof  of  the  execution  and  delivery  of  the  deed. 

The  witness  should,  properly,  be  of  sufficient  age  and  under- 
standing, but  may  be  a  minor.  He  should  have  no  interest  in  the 
deed.  Hence  a  wife  is  not  a  proper  witness  of  a  deed  to  her  hus- 
band. But  the  courts,  and  especially  a  court  of  equity,  would 
seldom  permit  a  deed  to  be  avoided  through  the  incompetence  of 
a  witness,  if  there  were  no  suspicion  of  wrong. 

Qenerally  a  deed  ia  valid  as  between  the  parties,  although  not 
acknowledged;  but,  to  entitle  it  to  be  recorded,  it  must  be 
acknowledged.  For  this  purpose  the  grantor  must  go  before  a 
person  qualified  by  law  to  receive  acknowledgments,  and  exhibit 
the  deed  to  him,  and  acknowledge  it  as  his  free  act  and  deed; 
and  the  person  receiving  the  acknowledgment  then  certifies  that 
he  haa  received  this  acknowledgment,  under  the  proper  date. 
This  acknowledgment  must  be  made,  or  the  deed  cannot  be  record- 
ed. And  the  deed  is  invalid,  as  notice,  if  the  acknowledgment  is 
defective,  although  it  is  actually  recorded.  In  some  of  the  States 
a  deed  not  acknowledged  but  proved  by  the  testimony  of  two  sub- 
scribing witnesses  may  be  admitted  to  record. 

The  statutes  of  the  several  States  specify  what  officials  may 
take  acknowledgments  of  deeds  of  land  in  the  State,  but  in  gen- 
eral an  acknowledgment  in  the  State  may  be  made  before  a  judge 
of  a  court  of  record,  a  justice  of  the  peace  or  a  notary  public ; 
in  another  State,  before  a  judge  of  a  court  of  record,  justice  of 
the  peace,  notary  public,  or  a  commissioner  appointed  for  the 
State  in  which  the  land  lies  j  and  in  a  foreign  country  before  an 
ambassador,  minister,  secretarj-  of  legation,  chargg  d'affaires, 
consul  or  consular  agent  of  the  United  States. 

In  many  of  the  States  there  is  also  required,  when  the  acknowl- 
edgment is  taken  in  another  State  before  a  notary  public  or  jus- 
tice of  the  peace,  a  certificate  of  the  county  clerk,  or  elerk  of  courts, 
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for  the  connty,  that  the  notary  or  justice  was  dnly  appointed  and 
that  his  signature  to  the  certificate  of  acknowledgment  is  genu- 
ine. Another  provislui,  now  common,  is  that  the  notary  shall 
give  in  his  certificate  the  date  when  his  commission  wUl  expire. 

Formerly,  all  the  grantors  acknowledged  the  deed;  and  this 
continues  to  be  nsual  in  most  places,  and  is  the  safest  practice. 
But,  in  some  places,  as  in  Maine  and  Massachusetts,  it  is  now  suf- 
ficient in  law,  if  either  of  the  grantors  acknowledge  it. 

In  many  States,  if  a  wife,  separately  or  joiniiig  with  her  hus- 
band, conveys  away  her  land,  a  particular  form  and  mode  of 
acknowledgment  is  required,  in  order  to  ascertain  that  she  does 
it  of  her  own  free  will ;  and  any  such  directions  or  requirements 
should  be  followed  with  great  care.  The  Forms  added  to  this 
chapter  will  show  how  this  is  done. 

An  attorney,  A  B,  who  executes  a  deed  for  another,  C  D,  should 
acknowlec^  it  as  "the  free  act  and  deed  of  the  said  0  B,"  and 
not  as  his  own. 

Forms  of  acknowlet^^ent  adapted  to  tiie  laws  of  the  (Afferent 
States  will  be  found  at  the  end  of  this  chapter. 

In  all  our  States,  we  have  the  excellent  system  of  roistering 
{or  recording,  as  it  is  more  frequently  called)  all  deeds  of  land 
in  the  public  registers  of  the  county  in  which  the  land  lies.  This 
was  adopted  for  the  purpose  of  giving  certainty  and  notoriety 
to  title,  and  it  works  admirably  well.  The  investigation  of  title 
is  usually  easy  to  those  accustomed  to  this  mode ;  and  every  pur- 
chaser of  land  should  ascertain  that  the  deed  will  give  him  good 
tiUe  before  he  takes  it.  We  cannot  too  strongly  urge  the  impor- 
tance of  such  an  examination.  Too  often  a  purchaser  finds  when 
it  is  too  late  that  his  grantor's  title  was  defective,  or  that  the  land 
is  subject  to  mortgages,  taxes,  mechanics'  Uens  or  other  incum- 
brances, which  would  have  been  revealed  by  a  proper  examination 
of  the  records. 

In  many  of  our  States  a  system  of  registration  called  the ' '  Tor- 
rens  System"  has  recently  been  adopted.  Under  this  system,  on 
petition  filed  and  proper  notices  given  to  adjoining  owners  and 
all  other  parties  interested,  the  title  to  the  land  is  examined 
under  the  direction  of  the  Land  Court  or  other  tribunal,  and  if 
found  to  be  good  is  certified  l^  the  Court  and  registered,  and  is 
then  guaranteed  by  the  State.  For  land,  so  registered  simple 
forms  of  transfer  and  registration  are  provided  by  statute. 


vv^ioogle 


438  DEEDS  CONV.EYING  LAND. 

The  law  generally  requires  that  a  deed  of  lands  shonld  be 
acknowledged  and  recorded,  to  have  full  effect ;  but  judicial  de- 
cisions have  everywhere  qualiSed  the  force  of  these  words,  and 
in  some  instances  the  language  of  the  statutes  varies.  Bat  the 
rules  of  law  in  reference  to  the  recording  are  quite  nnifona  in 
all  the  States,  and  are  as  follows: 

In  the  first  place,  every  acknowledged  deed  is  cMisidered  as 
recorded  as  soon  as  it  is  in  the  bands  of  the  recording  of^er; 
and  therefore  he  generally  minutes  upon  it  the  day,  hour,  and 
minute  when  it  was  received  by  him.  This  may  be  very  impor- 
tant; for  if  A  makes  his  deed  and  delivers  it  to  B,  who  presents 
it  for  record  at  five  minutes  past  noon,  and  C,  a  creditor  of  A, 
attaches  the  same  estate  at  four  minutes  past  noon  of  the  same 
day,  the  grantee  loses  the  land  and  the  creditor  gets  it ;  but  the 
grantee  saves  it  if  he  presents  it  to  the  office  three  minutes  and 
fifty  seconds  after  noon. 

In  the  next  place,  as  the  purpose  of  public  registration  is  gen- 
eral notoriety,  a  deed  is  perfectly  good  without  record  against 
the  grantor  himself  and  his  heirs,  because  tlic  grantor  himself 
could  not  but  know  of  the  deed,  and,  as  all  title  passed  out  of  him 
by  it,  his  heirs  could  take  none  from  him. 

And  finally,  a  deed  not  recorded  is  just  as  sood  as  if  it  had  been 
recorded,  against  any  parties,  or  the  heirs  of  any  parties,  who 
took  the  land  from  the  grantor  by  a  subsequent  deed,  even  for 
a  full  price,  if  they  had  at  the  time  notice  or  knowledge  of  the 
prior  and  unreconded  deed.  Many  wise  persons  have  doubted 
the  expediency  of  this  last  rule,  because  it  tends  to  raise  trouble- 
some questions,  and  to  make  grantees  careless  about  recording 
their  deeds.  But  the  rule  itself  is  universally  and  firmly  estab- 
lished, and  in  some  statutes  requiring  record  this  exception  is 


A  deed  should  be  dated;  but,  if  it  have  no  date,  it  will  take 
effect  from  delivery.  Any  erasures  or  alterations  should  be 
noticed  and  stated  above  the  names  of  the  witnesses,  as  having 
been  made  before  the  execution  of  the  instrument.  Any  material 
alteration  by  a  grantee,  or  by  his  procurement,  makes  the  deed 
void  in  most  cases,  so  far  as  he  is  concerned. 

It  is  usual,  and  therefore  proper,  to  name  executors,  adminis- 
trators, etc.,  as  in  the  forms  appended ;  but,  generally,  the  rights 
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and  obligations  of  the  deceased  fall  by  law  on  their  legal  repre- 
sentatives. 


THE  USUAL  CLAUSES  IN  DEEDS. 

It  is  GUBtomaiy  to  recite  in  ell  deeds  the  eonaideratioii  on  which 
they  are  made.  This  is  usually  the  price  paid  for  them.  Some- 
times it  is  this  price  in  part,  and  other  things  in  part.  Sometimes 
there  is  no  price  paid,  the  land  being  either  a  gift,  or  conYcyed  for 
other  considerations.  In  the  great  majority  of  deeds,  the  lan- 
guage nsed  is,  "in  consideration  of  (so  much  money)  paid  me  by 
the  said  (grantee) ,  the  receipt  whereof  I  acknowledge. "  Or  it  is, 
"in  consideration  of  one  dollar  paid  me, — ^the  receipt  of  which  I 
acknowledge,  and  divers  other  good  and  valnable  considera- 
tions ; "  or,  "  in  consideration  of  one  dollar  to  me  paid,  the  receipt 
of  which  I  acknowledge,  and  of  the  love  and  goodwill  I  bear  to 
the  said  (grantee)."  It  is  always  customary  although  not  neces- 
sary to  put  in ' '  one  dollar, ' '  or  some  other  nODiinal  sum,  althongh 
no  price  is  paid. 

Although  the  price  is  inserted,  and  the  receipt  thereof  be  ac- 
knowledged, the  seller  is  not  bound  by  his  receipt.  It  is  a  general 
rule,  as  has  been  stated,  that  all  written  receipts  of  money  are 
open  to  evidence,  aa  written  contracts  generally  are  not.  Under 
this  rule,  the  seller  may  sue  for  the  whole  or  any  part  of  the 
money  of  which  he  has  acknowledged  the  receipt,  if  he  can  prove 
that  the  money  he  demands  has  not  been  paid  to  him.  He  cannot, 
however,  say  that  the  money  has  not  been  paid,  and  therefore  th» 
deed  is  void,  and  the  land  has  not  passed  to  the  grantee.  For 
only  that  part  of  the  deed  which  is  a  receipt  is  open  to  denial  of 
evidence. 

Of  the  words  of  ctrnveyance,  which  are  usually  "give,  grant, 
bargain,  sell,  and  convey,"  it  needs  only  be  said,  that  it  is  best  to 
use  them,  because  it  is  usual,  but  that  other  words,  or  tiiese  with 
some  change,  would  be  sufficient  in  law. 

The  description  of  the  land  should  be  minute  and  accurate,  to 
an  extreme  degree.  If  possible,  the  direction  and  length  of  the 
boundary  lines  should  be  given  as  well  as  the  area,  and  the  names 
of  adjoining  owners  and  any  reference  to  fixed  monuments  which 
will  aid  in  determiaii^  exactly  what  land  is  conveyed.  Vague  or 
inaccurate  descriptions  are  a  prolific  soiirce  of  disputes  and  liti- 
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gation.  It  is,  however,  a  well-established  rule,  that  when  a  de- 
scription is  inaccurate  "monuments  control  courses  and  di&- 
tances" — monuments  in  this  connection  meaning  any  fixed  physi- 
cal standard  such  as  a  road,  a  well  or  a  stream.  For  example,  if 
the  boundary  line  of  a  lot  be  described  as  mnning  east  one  hun- 
dred feet  to  a  stone  post  on  A.  Street,  the  line  would  be  held  to 
run  to  that  post,  although  in  fact  the  line  to  that  point  ran  a  hun- 
dred and  twenty  feet  in  a  northeasterly  direction. 

If  there  are  buildings  or  other  structures  on  the  land  it  is  usual 
and  proper  to  mention  them  in  the  description — at  least  in  gen- 
eral terms,  as  in  the  common  phrase,  "a  certain  parcel  of  land 
with  the  buildings  thereon."  The  title  to  all  such  buildings  and 
structures,  however,  as  are  permanently  "annexed  to  the  free- 
hold"— to  use  the  legal  phrase — will  pass  under  a  conveyance 
of  the  land,  whether  specially  mentioned  or  not.  If  there  are  any 
"easements,"  as  they  are  termed,  that  is  rights  which  the  owner 
of  the  land  has  in  his  neighbors'  lands,  such  as  rights  of  way, 
drainage,  etc.,  they  should  also  be  mentioned,  though  they  will 
usually  pass  under  the  term  ' '  appurtenances, ' '  without  more  spe- 
cific description.  The  same  is  true  of ' '  fixtures, "  as  to  which  see 
also  chapter  on  "Leasee."  In  this  country,  it  is  customary  and 
well  to  refer  to  the  previous  deeds  by  which  the  grantor  obtained 
his  title.  This  is  done  by  describing  them  by  their  parties,  date, 
and  book  and  page  of  registry.  It  may  be  well  to  remark,  that 
a  deed  referred  to  in  a  deed  becomes,  for  most  porposes  in  law, 
a  part  of  the  deed  referring. 

Following  the  description  of  the  land  comes  a  clause,  techni- 
cally called  the  "Habendum,"  the  function  of  which  is  to  define 
the  natnre  and  extent  of  the  interest  to  be  conveyed  to  the 
grantee.  In  a  warranty  deed  this  clause  is  usually  substantially 
in  the  following  form:  "To  have  and  to  hold  the  above  granted 
premises,  with  all  the  privileges  and  appurtenances  thereto  be- 
longing, to  the  said  (grantee),  his  heirs  and  assigns,  to  his  and 
their  use  and  behoof  forever." 

By  the  law  of  England  and  of  America,  if  land  is  conveyed  by 
deed  to  "A  B,"  the  grantee  takes  it  for  his  life  only.  Nor  will 
ho  take  it  in  full  property  (or,  to  use  the  technical  law-term,  in 
fee  simple),  that  is,  with  full  power  of  disposing  of  it  during  his 
life  or  at  his  death,  with  a  right  on  the  part  of  his  heirs  to  it  if 
he  does  not  dispose  of  it,  unless  it  is  given  to  "A  B  and  his 
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heirs."  These  last  words,  which  are  eommonly  ealled  wordB  of 
ioheritanee,  must  always  be  added ;  for  although  there  are  soma 
qaali&Gations  to  this  rule,  which  might  help  those  who  take  such 
a  deed  inadvertently,  there  are  none  to  which  it  would  be  safe  to 
trust.  In  some  of  the  States,  however,  words  of  inheritance  are 
no  longer  necessary,  the  statutes  providing  that,  unless  specially 
limited,  a  deed  shall  convey  all  the  interest  of  the  grantor. 

The  deed  is  terminated  by  this  clause  of  execution:  "In  wit- 
ness whereof,  I,  the  said  A  B,  have  hereunto  set  my  hand  and 
seal,"  or  "subscribed  {or  written)  my  name  and  afBzed  my  seal, " 

on  this day  of in  the  year ."    And  there 

sboulcl  be  no  departure  from  this,  although  an  exact  adherence  to 
this  formula  may  not  be  necessary  to  the  validity  of  the  deed. 
This  clause  is  often  called  the  "In  Testimonium"  clause. 

If  the  deed  contains  nothing  but  what  has  now  been  said,  it 
will  c«ivey  the  land,  or  all  the  right,  title,  and  interest  in  and 
to  the  land,  poaseased  by  the  grantor.  But  it  is  only  what  is 
called  a  quitclaim  deed.  That  is,  it  ia  not  a  warrtMty  deed. 
These  phrases,  which  are  in  common  ose,  explain  themselves. 
Originally,  a  quitclaim  deed  was  intended,  and  indeed  o[»erated, . 
only  where  the  grantee  already  held  possession  of  the  land,  or 
some  title  to  it,  and  th6  grantor  intended  to  renounce  all  his  right 
or  title  in  favor  of  the  grantee.  But  it  was  soon  used  where  a 
man  intended  to  sell  and  convey  land,  but  not  to  give  any  war- 
ranty. And  now,  because  there  is  some  question,  in  some  of  our 
States,  as  to  the  effect  of  the  words  "give,  grant,  sell,  and  con- 
vey," although  there  be  no  express  warranty  in  the  deed,  it  is 
best,  and  it  is  usual,  when  only  a  quitclaim  is  intended,  without 
any  warranty  whatever,  to  substitute  for  the  words  of  conveyance 
above  mentioned  the  words  "grant  and  quitclaim,"  or,  as  in  the 
Massachusetts  form  of  deed,  "remise,  release,  and  forever  quit- 
claim." Then,  if  the  grantee  afterwards  loses  the  land  because 
the  grantor  had  no  title  to  it,  the  grantor  is  nevertheless  under  no 
responsibilily,  provided  the  transaction  was  an  honest  one  oa  his 
part. 

All  purchasers,  therefore,  desire  to  have  a  warranty  deed  if 
they  can  get  one.  And  a  deed  becomes  a  warrant?  deed,  when 
clauses  lihe  those  which  follow  are  inserted  just  before  the  clause 
of  execution : 
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"And  I,  the  said  A  B  (the  grantor),  for  myself,  my  lieirB, 
executors,  and  administrators,  do  covenant  with  the  said  C  D 
(the  grantee) ,  his  heirs  and  assigns,  that  I  am  lawfully  seized  in 
fee  of  the  aforegranted  premises;  that  they  are  free  from  all 
incombrances ;  that  I  have  good  right  to  sell  and  convey  the 
same  to  the  said  C  D  as  aforesaid ;  and  that  I  will,  and  my  heirs, 
executors,  and  administrators  shall,  warrant  and  defend  the  same 
to  the  said  C  D,  his  heirs  and  assigns  forever,  against  the  lawful 
claims  and  demands  of  all  persons." 

It  will  be  noticed  that  this  paragraph  contains  four  different 
agreements  or  warranties, — covenants  the  law  calls  them.  The 
cases  are  multitudinous,  and  the  law  excessively  nice,  as  to  their 
exact  meaning  and  operation.  None  of  this  technical  learning  is 
it  worth  while  to  spread  before  the  general  reader.  But  the  gen- 
eral purpose  and  effect  of  all  of  them  t<%ether  should  be  stated. 
It  is,  that  'tt  "the  said  CD,"  that  is,  the  grantee,  or  his  heirs  or 
assigns,  are  turned  out  of  that  estate  (ousted  or  evicted,  the  law 
says),  on  the  ground  that  the  grantor  bad  no  title,  or  an  incam' 
bered  title,  and  could  not  convey  any  good  and  clear  title,  he  or 
they  may  fall  back  on  the  grantor  or  his  heirs,  and  demand  dam- 
ages for  the  loss  of  the  land. 

It  is  a  question  how  much  damage  a  grantee  thos  ousted  shall 
recover.  In  most  of  our  States,  it  seems  to  be  the  money  paid 
for  the  land,  with  interest  ('deducting  rents  and  profits),  and 
the  legal  costs  and  charges  (not  including  counsel  fees)  for  de- 
fending against  the  suit  which  has  ousted  him  from  the  land,  and 
no  more.  But  in  other  States,  as  generally  in  New  England,  the 
party  ousted  recovers  the  actual  value  of  the  land,  with  his  im- 
provements, which  he  loses  by  the  defect  of  the  grantor's  title; 
although  this  may  be  much  nlore  than  he  paid  for  it.  It  is  not, 
however,  settled  uniformly  what  the  measure  of  damages  is. 

In  forms  of  deeds  there  is  usually  a  blank  of  a  few  lines  left 
after  the  words  "incnmbranees";  and  this  is  intended  for  the 
insertion  of  any  mortgage,  or  other  incumbrance,  which  may 
exist;  thus,  "excepting  a  mortgage  to,  etc.,  dated,  etc.,  to  secure 
the  sum  of,  etc."  Or,  "excepting  a  right  in  the  owners  of  the 
adjoining  land  to  have  and  maintain  a  drain  running,  etc." 

Sometimes  quitclaim  deedd  are  made  with  this  warranty: 
"And  I  will,  and  my  heirs,  etc.,  shall,  warrant  and  defend,  etc., 
to  the  said  C  D,  etc.,  against  all  claims  and  demands  of  myself 
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or  of  an7  i>er80n8  deriving  title  by,  through  or  under  me."  Such 
a  warranty  will  hold  the  grantor  and  his  heira  liable  for  any  in- 
cumbrance made  or  suffered  by  him,  but  not  for  any  other. 
Deeds  in  this  form,  though  often  called  "quitclaim"  deeds, 
should  properly  be  called  deeds  of  "special  warranty,"  and  in 
many  of  the  States  are  known  by  this  latter  name. 

As  the  usual  covenants  of  a  warranty  deed  are  made  with  the 
grantee,  "his  heirs  and  assigns,"  if  such  grantee  conveys  the 
land  only  by  grant  and  quitclaim,  without  warranty,  his  grantee 
takes  the  benefit  of  all  the  previous  warranties  to  which  this  last 
gr^tor  was  entitled.  Thus,  A  sells  with  warranty  to  B ;  B  quit- 
claims to  C ;  G  is  ousted  by  D,  who  proves  that  he  has  a  better 
title  than  A.  G  cannot  sue  B  because  he  got  no  warranty  from 
B  J  but  he  can  sue  A  on  A 's  warranty  to  B,  which  was  trans- 
ferred to  0. 

Sometimes  estates  are  conveyed  on  condition;  but  this  is  a 
very  catching  thing,  and  nobody  should  ever  take  such  a  deed  if 
he  can  help  it.  It  is  hardly  safe  to  have  the  word  condition  in 
any  deed  but  a  mortgage.  The  reason  is,  that  if  an  estate  is 
conveyed  on  condition,  and  the  condition  is  broken,  the  estate 
is  lost.  Thus  if  land  is  sold  on  a  certain  street  with  this  clause : 
"And  the  land  aforesaid  is  sold  on  condition  that  neither  the 
grantee,  nor  any  one  deriving  title  from  or  through  him,  shall 
build  within  ten  feet  of  the  street."  If  any  owner  build  six 
inches  over  the  line,  by  mistake,  or  extend  his  building  by  an 
addition  of  a  foot  or  so  in  any  part,  the  whole  land,  house  and  all, 
might  be  lost  and  forfeited  to  the  grantor.  And  the  grantor  can 
always  secure  the  proper  effect  of  such  a  condition  by  a  clause 
like  this:  "Provided,  however,  and  it  is  agreed,  that  if  the  said 
C  D,  etc.,  shall  build,  etc.,  the  said  A  B,  or  his  heirs  or  assigns, 
may  enter  upon  the  land  hereby  conveyed,  and  abate  and  remove 
any  and  all  buildings  or  parts  of  buildings,  which  stand  nearer 
said  street  than  the  limit  of  ten  feet  aforesaid ;" — or  some  similar 
clause,  as  might  be  framed  to  suit  the  case.  This  would  be  just 
as  good  for  the  grantor  and  a  great  deal  safer  for  the  grantee. 

By  a  rule  of  law  which  originated  in  this  country,  and  is  now 
universal  here,  if  a  married  woman  holds  lands,  the  husband  and 
the  wife,  joining  in  one  deed,  may  convey  them.  In  some  of  our 
States  such  a  deed  is  regulated  by  statutes,  which  of  course  are 
io  be  followed.    In  many  of  them  the  wife  now  has  peculiar 
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powers  by  statute,  as  stated  in  Chapter  IV  on  Married  Women, 
and  in  some  she  may  convey  without  joining  her  husband,  as 
though  she  were  unmarried.  It  may  be  necessary  that  she  should 
renounce  or  release  certain  rights,  as  of  homestead,  etc.,  under 
these  statutes,  if  it  is  intended  that  the  grantee  should  take  a 
clear  title ;  and  in  such  case  proper  words  should  be  inserted. 
She  should  always  release  her  right  of  dower,  unless  it  ijB  intended 
that  she  should  preserve  it.  In  some  States  her  signing  the  deed 
with  her  husband  does  not  release  anything,  even  if  it  could  be 
proved  that  such  was  her  intention,  unless  the  deed  contain  words 
expressing  her  intention  to  release  or  convey  such  or  such  a  right 
or  interest.  In  most  printed  forms  there  is  a  blank  left  to  be 
filled  up  for  this  purpose.  As  this  differs  in  different  States  I 
shall  refer  to  it  again. 

To  release  the  right  of  homestead  it  is  a  universal  requirement 
that  husband  and  wife  must  join  in  the  deed,  and  the  statutes 
generally  require  that  this  release  shall  be  specifically  mentioned 
in  the  deed,  and  frequently  in  the  acknowledgment,  alsa  It  is 
quite  common  to  release  dower  and  homestead  in  the  same  clause. 

It  may  be  well  to  remark  that  bargains  are  often  made  for 
the  purchase  and  sale  of  real  property.  If  the  contract  be  oral 
only,  it  has  no  force  in  any  court.  If  it  be  in  writing,  either 
party  may,  in  a  court  of  law,  recover  dainages  from  the  other  if 
be  refuses  to  perform  his  contract.  Or,  in  a  court  of  equity,  he 
may  compel  the  other  to  execute  his  contract.  Not,  however,  if 
there  was  fraud  in  the  contract,  or  oppression,  or  gross  misrepre- 
sentation, Qr  intentional  and  important  concealment.  But  a 
mere  inadequacy  of  price — all  things  being  honest — ^will  not  pre. 
vent  a  court  of  equity  from  enforcing  such  an  agreement.  Sneb 
a  contract,  however,  while  good  between  the  parties,  would  not 
be  binding  upon  a  subsequent  purchaser  without  notice,  ttnlesa 
recorded.  For  this  purpose  it  should  be  acknowledged  in  the 
same  manner  as  a  deed.  The  same  is  true  of  a  bond  for  a  deed, 
by  which  the  owner  of  land  binds  himself  to  convey  it  to  the 
obligee  on  the  performance  of  the  terms  and  conditions  set  forth. 
Such  bonds  are  frequently  used  to  secure  options  for  the  future 
purchase  of  land.  Forms  of  such  contracts  and  bonds  will  be 
found  in  Chapters  Y  and  TII. 

Deeds  conveying  land  are  of  vast  variety.  They  not  «ily 
differ  that  they  may  suit  the  particular  purposes  of  the  parties 
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and  the  terms  of  their  bargain,  but  those  used  in  each  section  of 
the  oountiy  differ  somewhat  in  form  from  those  used  in  another; 
and  different  conveyancers  in  the  same  State  prefer  one  form  to 
{another.  But  these  differences  are  generally,  if  not  always,  dif- 
ferences only  of  form,  and  are  seldom  essential  to  the  meaning 
and  effect  of  the  deeds. 

In  New  England,  a  deed  of  land  is  usually  what  is  called  in 
law  a  Deed  Poll ;  by  whi(^  is  meant  a  deed  of  one  party,  and 
from  him  to  another.  In  the  other  States  generally,  a  deed  of 
lands  is  more  commonly  in  the  form  of  an  Indenture,  which,  as 
has  been  said  before,  is  an  instrument  ietiveen  iwo  or  more  par- 
ties. The  difference  between  them  will  be  seen  in  the  forms 
given.  The  one  given  for  Massachusetts  is  a  Deed  Poll.  But 
most  of  them  are  Indentures,  as  they  are  most  frequently  used ; 
although  a  Deed  Poll  that  is  satisfactory  in  other  respects  will 
generally  suffice  to  give  good  title  to  land  anywhere. 

A  form  of  a  Deed  Poll  may  be  converted  into  an  Indenture 
by  changing  the  beginning  of  it  in  the  manner  shown  in  the 
forms,  and,  whenever  the  word  "grantor"  comes,  changii^;  that 
into  "the  parly  of  the  first  part,"  and  "grantee"  into"par^  of 
the  second  part."  And  a  deed  by  Indenture  is  made  a  Deed 
Poll  by  changes  of  an  opposite  kind.  How  to  make  these  changes 
will  be  seen  by  comparing  the  deeds  of  the  two  kinds  as  herein 
given. 

Another  difference  between  Deeds  Poll,  and  deeds  by  Inden- 
ture, must  be  noticed. 

If  the  grantor  by  a  Deed  PoU  has  a  wife,  and  it  is  intended 
that  she  shall  relinqniEh  her  dower,  she  is  not  mentioned  as 
grantor;  but  in  the  "In  Testimonium,"  so  called,  which  is  that 
part  of  the  deed  which  begins  with  "In  witness  (or  in  testimony) 
whereof,"  her  name  is  mentioned,  and  it  is  said  that  she  signs 
the  deed  in  token  of  her  relinqnishment  or  release  of  dower,  or 
her  release  of  dower  is  made  in  a  separate  clause  as  shown  below. 
But  where  deeds  by  Indenture  are  used,  there  she  is  joined  with 
her  husband,  and  named  as  grantor;  he  and  she  being  "parties 
of  the  first  part."  It  is,  however,  not  necessary  that  anything 
should  be  said  in  the  deed  about  her  release  of  dower  or  home- 
stead unless  the  statute  of  the  State  so  requires ;  but  she  s^^ 
and  seals  the  deed,  and,  in  the  acknowledgment,  express  menti<m 
is  made  of  her  release  of  dower  and  homestead,  and  frequentiy 
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also,  that  she  was  separately  examined.  Some  of  the  forms  are 
drawn  in  this  way.  Other  forma  are  written  as  if  the  grantor 
was  unmarried,  or  aa  if  his  wife,'  if  he  had  one,  did  not  intend 
to  give  up  her  dower.  But  all  these  forms  can  be  readily  altered, 
and  adapted  to  the  facts  of  the  case,  according  as  there  ia  or 
is  not  a  wife,  or  as,  if  there  be  a  wife,  it  is  intended  that  she 
should  join  in  the  conveyance  and  relinquish  her  dower,  or  that 
the  husband  should  convey  subject  to  the  wife's  dower.  If  this 
last  be  the  intention,  it  is  not  necessary  to  say  so,  as  the  mere  fact 
that  she  is  not  a  party  to  the  deed  preserves  for  her  the  right  of 
dower. 

The  form  for  release  of  dower  above  given  is  still  u^,  but  it 
is  now  more  common  to  put  the  release  of  dower  with  the  release 
ol  homestead  in  a  separate  clause  just  before  the  In  Testimonium 
clause,  as  follows : 

"And  for  the  conaderation  af»«said,  I,  wife  of  the 

said hereby  release  unto  the  said  grantee  and  bis  heirs 

and  assigns  all  right  of  or  to  both  dower  and  homestead  in  the 
granted  premises, ' '  And  where  the  common-law  right  of  dower 
has  been  modified  by  statute,  as  in  Massachusetts,  there  is  in- 
serted after  the  word  "homestead"  the  words  "and  all  rights  by 
statutes,  and  all  other  rights  whatever. ' ' 

A  more  full  form  of  release  of  homestead  is  preferred  by  some 
conveyancers  substantially  as  follows: 

"And  I, irife  of  the  aaid ,  in  consliIaTBtioD  of  one  dollar 

to  me  paid  by  the  said (grantee),  the  reeeipt  of  which  is  horebjr 

acknowledged,  do  hereby  release  and   awign  to  the  naid  and  hia 

heirs  aod  aaalgiis  all  mj  right,  interest,  claim  and  estate  in  and  to  the 
premises  hereinbefore  granted  under  the  honteateftd  lawe  of  the  State  of 
or  any  otber  atatatory  proviaiona  thereof." 

In  some  of  the  States,  howeyer,  in  which  common-law  dower 
and  curtesy  have  been  abolished,  the  statutory  provisions  in  lieu 
thereof  are  such  th(it  it  is  no  longer  necessary  for  either  husband 
or  wife  to  join  in  the  other's  deeds,  except  to  release  homestead. 
Attention  will  be  called  to  these  in  connection  with  the  forms 
hereinafter  given. 

If  the  grantor  is  unmarried,  or  has  no  wife  living,  the  deed 
should  so  recite.  This  is  usually  done  by  inserting  the  words 
"being  unmarried"  or  "having  no  wife  living"  after  the  grant- 
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or's  a&iiie,  either  at  the  beginning  o{  the  deed  or  in  the  In  Tes- 
timoniuni  clause, 

^tter  the  deed  eomes  the  acknowledgment  This,  like  the 
deeds  themselvea,  varies  in  form  in  the  different  States.  The 
following  forms  have  been  recommended  by  the  American  Bar 
Association  with  the  view  of  promoting  uniformity  throughout 
the  country ;  and  have  already  been  adopted  by  a  considerable 
number  of  the  States.  These,  aa  well  as  all  other  forms  of  ac- 
knowledgment, begin  with  a  caption,  or  heading,  as  in  the  first 
form  given,  specifying  the  State  and  place  where  the  acknowledg- 
ment is  taken,  and  are  followed  by  the  signature  of  the  official 
taking  the  acknowledgment,  with  his  official  seal,  if  he  has  one. 

(1130 
Aokwnrie^iiient  by  I&dindnal. 


-}" 


On  thia day  of  10 ,  before  me  penonally  appeared 

,  to  me  penonally  known  to  be  the  person   (or  persona)  deacribed 

in  and  nbo  exeented  the  foregoing  ioBtnunent,  and  acknowledged  that  he 
(or  they)  exeented  U10  same  as  his  (or  their)  free  act  and  deed. 


{Offleial  Charaeter.') 
(11*.) 

Aoknowledgment  by  Attorney, 

On  thii day  of ,  10.^  before  ma  peraonally  appeared 

to  me  known  to  be  the  person  who  executed  the  for^^oing  loBtm- 

ment  in  behalf  of and  acknowledged  that  he  executed  the  eame  as 

the  free  act  and  deed  of  lafd , 

(115.) 

Aoknowledgment  hy  Corporation  or  Joint  Stock  Aitoeiation. 

On  tUe  day  of  ,  10 ,  before  me  appeared  , 

to  me  peraonally  known^  who,  being  by  me  doly  sworn  (w  affirmed),  did 
ny  that  he  is  the  president  (or  other  offloer)  of  (ttamt  of  oorpomUo*  or  ana- 
ciation)  and  tbnt  the  seal  aiBxed  to  said  instrameDt  is  the  corporate  seal 
of  said  eorporatioD  (or  attooiation) ,  and  that  said  instmment  was  t&gaoA 
and  sealed  in  behalf  of  aaid  corporation  (or  ataoeiation)  by  anthority  of 

its  board  of  directon  (or  tmtteet),  and  said acknowledged  said 

instrument  to  be  the  free  act  and  deed  of  said  corporation  (or  oaaotMtioti). 
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If  the  eorporatioa  or  aasociation  has  no  seal  omit  the  reference 
to  a  seal,  and  insert  after  the  word  "trustees,"  "and  that  said 
corporation  (or  association)  has  no  corporate  seaL" 

Aoknowled^eut  Oatiide  the  United  States. 
,       {Home  of  Country.) 

(Name  of  City,  Pnmnce  or  otJter  political  raMJvMon.) 

Before  the  undeniKDeil  {naming  the  officer  and  deiignating  Ma 

oSicial  title)    dulj  commissioDed  (or  appointed)   and  qualified,  tbia  daj 

personally'  appeared  at  the  place  above  named (nanttn^  tin  per*on 

or  peraont  acknotctedging)  nho  declared  tbat  he  (cAe  or  tkey)  knew  the 
contents  of  the  foregoing  instrument,  and  acknowledged  the  same  to  be 
his  (Aer  or  tkeir)  act 

Witness  mj  bond  and  official  seal  this day  of IS— 

(Seal.)  (Name  of  Officer.) 

(Official  Title.) 

In  making  a  conveyance  of  land  it  is  extremely  important  to 
comply  with  the  laws  of  the  State  in  which  the  land  is  situated, 
and  to  use  such  forms  of  deeds  as  conform  to  the  law  and  practice 
of  that  State.  We  therefore  append  to  this  chapter  forms  of 
deeds  adapted  for  use  in  each  of  the  States  and  Territories.  The 
forms  commonly  used  are  not  precisely  the  same  in  any  two 
States,  but  in  some  the  differences  are  only  verbal ;  and  in  such 
cases  to  save  repetition  we  give  only  one  form,  and  refer  to  that 
in  connection  with  the  other  States.  In  most  cases  these  are 
forms  of  warranty  deeds,  but  they  can  easily  be  turned  into  deeds 
of  quitclaim  or  special  warranty  by  following  the  directions  here- 
inbefore given. 

Besides  these  we  have  added  a  number  of  forms  adapted  for 
special  purposes,  which  can  easily  be  altered  to  conform  to  the 
requirements  of  any  particular  State.  Forms  of  trust  deeds  in 
the  nature  of  mortgages  will  be  found  in  the  next  chapter. 

In  a  considerable  number  of  the  States,  short  and  simple  forms 
of  deeds  have  recently  been  authorized  by  statute.  In  these 
most  of  the  technical  provisions,  including  the  covenants,  are 
omitted,  but  the  usual  covenants  are  implied.  These  forms,  how- 
ever, have  not  displaced  the  old  ones,  so  in  most  cases  we  retain 
the  latter  also. 

When  the  form  of  acknowledgment  for  any  State  is  peculiar 
we  have  added  that  also.  Where  no  form  is  given  it  will  be  un* 
deratood  that  one  of  the  forms  given  above  may  be  used. 
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FOSXB  ABS  KEQUIBEXEinS  OF  SEEDS  AHS  ACEITOWIESO- 

HEHTS  FOR  ALL  THE  STATES  ABD  TEBBITOBIES 

Aim  THE  SOKHnON  OF  CAHADA. 


(117.) 
Wuranty  Deed. 

Xaov  all  Men.  1)7  thete  pretenti  tlut,  I ,  of  ,_. ,  in  the 

State  of* ,  for  and  in  eonsidenttion  of  the  aam  of dollan  to 

me  in  band  paid  by of ,  the  receipt  nheteof  I  do  heraby 

acknowledge,  hnve  granted,  bftrgained  and  sold,  and  bj  these  presents  do 

hereby  grant,  bargain,  sell  and  convey  unto  the  said ,  Ma  heira  and 

aasigna,  the  following  deacribed  real  estate,  aitnttted  in  to  wit: 

(deieription). 

lo  Have   and  to  Hold  the  afotegranted  premiaea,  to  the  said  

hia  beiTB  and  asaigea  forever. 

And  I  do  covenant  with  the  said ,  bia  heirs  and  assigns,  that  I 

am  lawfully  seised  in  fee  of  the  aforegranted  pTemisea;  that  they  aro 
free  from  alt  Inctunbisncea ;  that  I  have  good  right  to  sell  and  convey  the 

same  to  the  said  his  heira  and  aasigna,  and  that  I  will  warrant 

and  defend  the  said  premiaee  to  the  said  ,  hia  heirs  and  asngna, 

forever  against  the  lawful  elaima  Bod  demanda  of  all  peraona. 

And  for  the  coDaideration  aforesaid  I wife  of  the  aaid ^ 

do  hereby  rtdaae  to  the  aaid hia  heira  and  assigns,  all  rights  of 

dower  and  homestead  in  the  aforegranted  premiBes. 

In  Witness  Whereof,  we  the  said and hia  wife^  set  our 

hands  and  seals  this day  of 10 . 

Statk  or ,        "1 

OOUHTT  Of ,   J  "■ 

I  (natne  and  Mtyle  of  officer')  hereby  certify  that whose  name  is 

signed  to  the  foregoing  conveyance,  and  who  ia  knovm  to  me,  aehnowledged 
before  me  on  thia  day  that,  being  informed  >  of  the  contents  of  the  con- 
veyance, he  eiecDted  the  same  volantBrily,  on  the  day  the  same  bears  date. 
Given  under  my  hand  this day  of ,  IB 

<118.) 

Aoknowledgment  of  Wife's  Keleaie  of  Homestead. 

I  {name  and  style  of  offleer}  hereby  certify  that  on  the day  of 

A.D.  19 — ,  came  before  me  the  within  named  known  to 

me  (or  made  tnown  to  me)  to  be  the  wife  of  the  within  named 

who,  being  examined  separate  and   apart  from  her  husband,  touching  her 
slgnatoTe  to  the  within  conveyanire,  acknowledged  that  abe  signed  the  same 
of  her  own  free  will  and  accord,  and  witfaont  fear,  constraint,  or  threata 
on  the  part  of  the  huaband.    In  witness  whereof,  etc. 
29 
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<"»■) 

Acknowledgment  by  Corporation. 

I, ,  a  ID  and  for  said  eoDotj  aod  State,  hereby  eertifj 

that  nbOBe  aama  as  of  the  a  coipoTatton,  ia 

ai^ed  to  the  foregoiag  cooveyaore,  and  who  is  known  to  me,  aeknonl- 
edged  before  roe  od  thii  day  that,  being  informed  of  the  eontenta  at  the 
eoDvejance,  he,  aa  such  officer,  and  with  full  authority,  executed  the  same 
Toluntarilj  for  and  as  the  act  of  said  cDrpaiation.  Qiven  under  my  hand, 
etc. 

Seqnirementi. 

Every  de«d  must  be  attested  bj  a  nitnera,  acknowledged,  and  recorded. 
If  they  purport  on  their  face  to  be  sealed  iDBtmments,  they  have  sacb 
force.  Husband  must  johi  in  conveyance  of  wife's  lands,  and  wife  mnat 
join  in  husband's  deed  to  release  dower  and  homestead. 


For  form  of  deed  and  aclcnonledgment  see  Califomis. 

Bequirementi. 

Deeds  must  be  signed  before  two  subscribing  witnesses  and  acknowledged 
or  proved  and  recorded.  Private  seals  are  abolished.  No  words  of  in- 
heritance are  necessary  to  pass  the  fee.  Husband  joins  in  deed  of  wife's 
land,  bat  no  release  of  dower  by  wife  is  necessary. 

AKIZOHA. 
(ISO.) 

Warranty  Deed — Statutory  Porm. 

For  the  conriderstion  of dollars,  I  hereby  conv^  to ,  of 

,  the  following  tract  of  real  estate  (.deteription)  t    and  I  warrant 

the  title  against  all  persona  whomfoever. 

Witness  my  hand  this day  of 10__ 

State  or ,        "i 

County  or ,  j  "■ 

This  instrument  was  acknowledged  before  me  this day  of 

19 ,  by  (if  iy  a  nalvtal  perttm  here  intert  name;  if  by  a  pereon  aetinff 

in  a  repreaentative  or  official  capacity,  or  at  attorney  in  fact,  then  in»erf 
name  of  person  as  executor,  attorney,  etc.;  if  by  officer  or  officers  of  a 
corporation,  then  intert  wime  of  officer  or  officers  as  suah  offieer,  etc.') 


Notary  Public, 
(or  otti^  oJUctr.) 


Beqoirementt. 
No  witnesses  required  if  deed  is  acknowledged.    No  seal  necessary  except 
for  corpoiatiouB.     Hueband  and  wife  must  join  in  deed  of  community  prop- 
erty.   Neither  need  join  in  conveyance  of  the  other's  separate  property: 
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Deed  of  Wuranty. 

Snow  111  Hen  by  tluM  rreKnti,  That  we iname,  deicription, 

and  retidmce  of  grtmtor)  and (name  of  graatoT'i  vife)  bia  wife, 

for  and  in  conddeTation  of  the  sum  of dollars,  to  ns  paid  by 

of  I  1  do  herebj  grant,  bargain,  sell  and  convey  onto  the  said 

and  his  heba  and  aa^gus  forever,  the  following  landa  lying  in  the  county 

of  and  State  of  Arkansas,  to  wit:     {here  deaoribe  the  pmntie* 

panted). 

To  Hare  and  to  Hold  the  same  unto  the  said and  unto  his  h^ra 

and  assigns  forevet,  with  all  appurteuances  therennto  beloi^ging.' 

And  I,  the  said hereby  covenant  with  the  said that  I 

will  forever  warrant  and  defend  the  title  to  said  landa  against  all 

claims  whatever. 

And  I, wife  of  the  nid for  and  in  consideratioii  of  the 

said  sum  of  money,  do  hereby  release  and  relinquish  onto  the  said 

all  my  right  of  dower  and  bomestead  in  and  to  the  said  lands. 

Wltaeai  our  hands  and  seals  on  this day  of 10 — . 

{BignaUiret.)     (BeaU.) 

flTiTB  OT  ,  1 

OOUNTJO? ^  /"• 

Be  It  Bemembeted,  That  on  this  day  came  b^oie  the  nndenigned,  « 
(tttiv  of  office)   vrithin  and  for  the  county  aforeaaid,   duly  eommiMioned 

and  acting .  to  me  well  known  aa  the  grantor  in  the  foregoing  deed, 

(or,  if  ihe  grantor  m  unknovm  to  Ifce  offlcer,  tay:     "wfto  being  iinfciMUDn 

to  me,  wai  proven  to  my  latigfaetion  to  be  the  identical  -j whoj* 

name  appears  upon  the  vrithin  anS  foregoing  deed  at  tKe  party  grantor,  by 

the  oath  of  and  ,  witnetaet  twom  and  examined  by  me 

at  fon«;htd«nMy")f  and  stated  that  he  had  eieeuted  the  same  for  the  eon- 
sideratioQ  and  purposes  therein  mentioned  and  set  forth. 

And,  on  the  same  day,  also  voluntarily  appeared  iSefore  me,  the  said 

wife  of  the  said to  me  well  known,  and  in  the  absence  of 

ber  said  husband,  declared  that  she  had  o'f  her  own  free  will  signed  and 
sealed  the  relinquishment  of  dower  and  homestead  in  the  foregoing  deed, 
for  the  purposee  therein  contained  and  set  forth,  without  compulsion  or 
undue  influence  of  her  said  husband. 

Wltneil  my  hand   and   seal   hb  soch  on   this  day   of 

19 — 

Seqniremeuti. 

Deeds  pass  the  whole  estate  of  the  grantor  in  the  property  conveyed, 
unless  specially  limited.  If  duly  acknowledged  do  witnesses  are  necesaary. 
Private  seals  are  abolished.  Wife  Joins  in  husband's  deed  to  release  dower. 
She  may  convey  lands  acquired  since  Oct.  10,  1874,  as  though  anmarriad.  . 
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■Warranty  Deed. 

TbU  IndaBtnre,  Made  the  da;  of in  tbe  jeu  of  onr 

Lord  one  tboumnd  nine  bnodred  and  ,  between  (name,  retidetice, 

and  occupation  of  grantor  or  grantors),  party  of  the  flrat  part,  and  {name, 
retidenee,  and  occvpation  of  the  grantee  or  grantee*),  the  party  of  tba 
second  part,  Witnesseth;  that  the  said  party  ot  tbe  first  part,  for  and  in 
consideratiDn  of  tbe  sum  of dollars  of  tbe  United  States  of  Amer- 
ica, to  him  in  hand  paid  by  tbe  said  part;  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged,'  doth  by  these  presents,  grant,  bargain, 
■ell,  eoDvey,  and  confirm  unto  the  laid  party  of  tbe  second  part,  and  to 
his  heirs  and  anigns,  forever  (here  describe  the  land  or  pr&niie*  granted). 

T<vetlieT  with  at!  and  singnlar  the  tenements,  hereditaments,  and  ap- 
partenances  thereunto  belonging,  or  in  any  wise  appertaining,  and  the 
rents,  issues,  and  profits  thereof. 

To  Have  and  to  Hold  all  and  singular  the  above  mentioned  and  described 
premises,  togetlier  with  the  appurtenances,  unto  the  said  party  of  the  second 
part,  and  to  his  heirs  and  assigns  forever.  And  the  said  party  of  the  first 
part,  and  his  heirs,  the  said  premises,  in  tbe  qniet  and  peaceable  possesi^on 
of  the  said  party  of  the  second  part,  his  heirs  and  assigns,  against  the  said 
party  of  the  first  part,  and  his  heirs,  and  against  all  and  every  person  and 
persons  whomsoever,  lawfully  claiming  or  to  claim  the  same,  shall  and  will 
warrant,  and  by  these  presents  forever  defend. 

In  Witness  Whereof,  the  said  party  of  the  first  part  has  hereunto  est 
hta  hand  and  seal  the  day  and  year  first  above  written. 

(5i^nalw«t.)     (Seal*.) 
.  Signed,  Sealed,  and  Delivered  in  the  Presence  of 

Statb  of ,        l 

County  oc ,  J 

On    this   day    of   in    the    year    ,    before   ms 

(name  and  qvality  of  officer),  in  and  for  said  county  residing  therein,  dolf 

commissioned  and  sworn,  personally  appeared  known  to  me  (or 

proved  to  me  on  the  oath  of  )   to  be  the  person  whose  name  is 

Bubscribe<l  to  the  within  instrument,  and  acknowledged  that  he  executed 
the  same.     In  witness  whereof,  I  have  set   hereunto  my  hand  and  affiled 

my  official  seal,  at  my  office  in  ,  County  of ,  the  day  and 

year  in  this  certificate  first  above  written. 

(Signature.) 
<1230 

Acknowledgment  by  Coiporation. 

On  this day  of in  the  year before  me 

personally  appeared  ,  known  to  me,  (or  proved  to  me  in  the  oath 

of )  to  be  the  president  (or  secretary)  of  the  corporation  that  exe- 
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Gated  the  vithin  inatmineiit  (or  if  executed  by  »ome  other  perion,  "to  be 
the  petsoQ  who  execateil  the  within  iDatruuent  ou  behalf  of  the  corpora- 
tion therein  named"),  and  acknowledged  to  me  that  meh  corpoiEtion  ac- 
knowledged the  seiDe. 

.   (I**-) 

Statutory  Form  of  Deed. 

I,  ,  grant  to  all  that  real  property  titoate  in  

eountj  and  State  of  California  bounded  (or  deaoribed)  as  followa: 

Witness  my  hand  this day  of    .'    19 — 

Under  this  form  of  deed  coTonants  are  implied  that  the  piemilea  have 
not  pravionsly  been  conveyed,  and  are  free  from  inenmbnwcea  made  or 
BofFered  by  gnntoi  01  those  claiming  under  him. 

Xeqnirementa. 
Deeds  pass  the  whole  title  in  fee  ^mple,  unless  an  express  rawrration 
is  mada  Wife  need  not  join  in  husband's  deed  except  to  release  home- 
stead or  in  the  conveyance  of  community  property,  althoagb  she  usnally  does 
so.  Bhs  may  convey  as  though  unmarrfeil.  Seals  and  witneoeoo  are  not 
required.  The  Tonens  ^atsm  of  registvatton  and  certification  of  land  titlea 
has  bem  adopted. 

OOXABADO. 

For  Form  of  Deed,  see  Illinoib. 

(1«H.> 

WuTuit;  Deed — Statutory  Form. 

Xoew  All  Ken  by  these  Presents:    That  I, . of in  the 

County  of and  State  of  .   ■  -■ — ,  for  the  consideration  of 

dollars,  in  hand  paid,  hereby  sell  and  convey  to  of  the  Coun^  of 

and  State  of ,  tbe  following  real  property,  sitnate  in  the 

County  of  and  State  of  Colorado,  to  wit:  with  all  its 

appnrtenancea,  and  warrant  the  title  to  the  same. 

Signed  and  delivered  this day  of 19_ 


rzi^.h 


I, (name  and  official  title)  in  and  for  said comity  and 

State  aforesaid,  do  hereby  certify  that ,  who  is  personally  known  to 

me  to  be  the  person  whose  name  is  subHcribed  to  the  foregoing  deed,  ap- 
peared before  me  this  day  in  person,  and  acknowledged  that  he  signed, 
sealed  and  delivered  the  said  inBtrument  of  writing  as  his  free  and 
voluntary  act  and  deed  for  the  uaee  and  purposes  therein  set  forth. 

Qiven  under  my  baud  and seal  this day  of A.D. 

My  commiBtdou  expires , 
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Aoknoiriedgiiieiit  by  Corpontioit. 

Be  it  lemembered  that  on  this  day  oi  A.D.  10^ 

before  me  {name  and  offieiat  title)  reiiding  in Conoty  of 

and  State  of  Aoiy  commissioiieU  to  take  aeknowledgmenta  and 

proofs  of  deeds  and  other  iiutnimeiitB  in  writing  under  seal,  peTaonallj 

came  _ president  (or  other  ojfficw)  of  the company  who  i« 

known  to  nte  to  be  the  person  whose  name  is  signed  to  the  foregoing  deed 
of  conveyanee,  who  being  by  mo  duly  sworn,  deposes  and  says,  that  he 

lesides  in in  the  county  of and  State  of ;    that 

he  is  president  of  the company;  that  the  seal  afflzed  to  the  fore- 
going conveyance  is  the  corporate  seal  of  said  company;  that  it  was 
affixed,  by  order  of  said  company;  and  that  he  signed  the  corporate  name 
of  said  company  to  said  canvcyance  by  like  order,  as  president  of  said 
company;  and  acknowledged  that  he  executed  and  delivered  the  said  deed 
on  behalf  of  said  company  as  his  free  and  Tolnntary  act,  and  that  the 
said  company  also  executed  said  conveyance  as  its  free  and  rolontary  act, 
for  the  Qses  and  purposes  therein  set  forth. 


Beqniremeuti. 

The  whole  estate  conreyed  passes,  unless  there'  is  an  express  Unitation. 
No  witnesses  are  required.  Beala  ste  aboUshed.  The  Torrens  syatem  of 
registration  and  certification  of  land  titles  has  been  adopted.  Neither 
hnsband  nor  wife  need  join  in  the  deed  of  the  other  except  to  release 
homestead.  Wife  must  then  sign  and  acknowledge  wparate  and  apart  from 
her  husband.    Notary  moat  state  date  when  conuniBSion  expires  . 

ooifMEcncnr, 


Warranty  Seed. 
To  all  People  to  Wliom  these  Presents  shall  oome,  OreetlitK:    Know  ye, 

That  1, of  ,  for  the  coDsideration  of ,  received  to 

my  fall  satisfaction  of  of  ,  da  give,  grant,  bargain,  sell 

and  confirm  unto  the  said  ,   ihere  intert  deacriplion  of  premuiet'). 

To  have  and  to  hold  the  above  granted  and  bargained  premises,  with  tbe 
appurtenances  thereof,  onto  him  the  said  grantee,  and  his  heirs  and  asrigns 
forever,  to  his  and  their  own  proper  use  and  behoof.  And  also  I,  the  said 
grantor,  do,  for  myself  and  my  heirs,  executors  and  administrators,  cove- 
nant with  the  said  grantee  and  his  heira  and  assigns,  that  at  and  until 
the  ensealing  of  these  presents  I  am  well  seized  of  the  premises  as  a  good 
indefeasible  estate  in  fee  simple;  and  have  good  right  to  bargain  and  sell 
the  same  in  manner  and  form  as  is  above  written;  and  that  the  same  is 
free  from  all  incumbrances  whatsoever.  And  furthermore  I,  the  said 
grantor,  do  by  these  presents  bind  myself  and  my  heirs  forever  to  warrant 
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and  defend  tbe  Abore  granted  and  bargained  premisee  to  him,  the  said 
grantee,  hia  hein  and  aeaigim,  egainst  ftU  cbimH  and  demanda  whataoever. 

IiL  Wltneai,  etc. 

State  of Connty  of , ,  A.  D.  19 ,  PenonaUy  ^>- 

peered  Bigner  ud  sealer  of  the  foregoing  InatromeDt,  and  ■»- 

knowledged  tbe  same  to  be  Ms  free  act. and  deed,  before  me 

Beqniiementi. 
Tbe  deed  must  be  attested  bj  two  witneases,  and  it  most  be  recorded  in 
the  clerk's  office  of  the  town  where  the  lande  lie.  A  scroll  anawere  for  a 
seaL  Deeds  exeented  and  acknowledged  in  any  other  State  in  conformity 
with  its  laws  are  valid.  If  married  before  1877,  husband  and  wife  most 
j(^  in  eonTeyanee  of  her  lands;  If  married  since,  neither  nwd  Join  in  tbe 
other's  deed. 


Warruity  Deed. 

This  Indentnxe,  Made  the day  of in  the  year  of  our 

Lord  one  thonsasd  nine  handled  and ,  between (wims  and 

ocottpation  of  grantor),  and his  wife,  of  the  connty  of  

and  State  of of  the  flrvt  part,  and (nam*  and  oooupation 

of  the  gTantee)j  at  connty  of and  State  of ,  of  the  aeeond 

part,  Witneaaeth:  that  the  said  parties  of  the  flrat  part,  for  and  in  con- 
sideration of  the  swn  of  dollars,  lawful  money  of  the  United 

StatM  of  America,  t«  them  well  and  truly  paid,  by  the  said  party  of  the 
second  part,  at  and  before  the  sealing  tfnd  delivery  of  theae  preaents,  the 
lectipt  whereof  ig  hereby  acknowledged,  have  granted,  bargained.  Bold, 
aliened,  enfeolfed,  released,  conveyed,  and  eonflrmed,  and  by  theae  presents 
do  grant,  bargain,  sell,  aliene,  enfeoff,  release,  convey,  and  confirm  onto 

the  said and  to  his  hdrs  and  assigns,  all  that  lot,  piece,  or  paicol  of 

land,  {here  detaiht  the  premites  granted).  Together  with  all  and  singulai 
the  boildiitgs,  improvKnents,  ways,  woods,  waters,  water-courses,  rights, 
liberties,  privileges,  hereditaments,  and  appnrtenances  whatsoever  thereunto 
belonging,  or  in  anywise  appertaining,  and  the  Tevendons  and  remainders, 
rents,  issnes,  and  profits  thereof;  and  all  tbe  estate,  right,  title,  interest, 
property,  claim,  and  demand  whatsoever  of  them,  the  aaid  parties  of  the 
first  part,  in  law,  equity,  or  otherwise  howsoever,  of,  in,  and  to  the  same, 
and  every  part  and  parcel  thereof. 

Ta  Have  and  to  Hold  the  said  land,  messuage,  hereditaments,  and  prem- 
ises hereby  granted  or  mentioned,  or  intended  so  to  bo,  with  the  appurte- 
nances, nnto  the  said  ,  his  heirs  and  assigns,  to  and  for  the  only 

proper  use  and  behoof  of  the  said ,  his  heirs  and  assigns,  forever; 

and  the  said (here  insert  tlte  name  of  the  grantor  and  his  foift), 

for  themselves,  their  heirs,  executors,  and  administrators,  do  by  these 
presents  covenant,  promise  and  agree  to  and  with  the  aaid  ,  bis 
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Iiein  and  uaigns,  that  tbcf,  tbe  said  J ,  «nd  tbdr  hrin,  >I1  aad 

siiigiilar  the  hereditaments  Bud  pramisea  hereinbefore  described  and  granted 
oT  mentioned,  or  intended  Bo  to  be,  with  the  appnrteniuieeB,  onto  the  amid 

,  his  heirs  and  assigna,  againat  them,  tbe  said ,  their  helra, 

and  against  all  ahd  every  other  person  or  person*  vhomaoever,  lawfoU; 
claiming  or  to  claim  tbe  same  or  any  part  thereof,  ahall  and  will  bf  tbeaa 
presents  warrant  and  forever  defend,  ' 

In  Tltness  Whereof,  The  said and bave  hereunto  set 

their  hands  and  seals.     Dated  the  day  and  year  first  above  written. 

iSifftutturei.)     (Bealt.) 

Sealed  and  Delivered  in  tlte  Fretence  of 

State  or ,  1 

County  op ,       J 

Be  it  Tememljered  that  on  this  - day  of  A.  D.  19 , 

personally  came  before  me  {name  and  offlcial  title),  and 

Ilia  wife,  known  to  me  personally  (or  proved  on  the  oath  of )  to  b« 

such,  and  severally  acknowledged  this  iudantnre  to  be  their  deed,  and  the 

said being  at  the  same  time  privately  examined  by  me  apart  from 

her  husband,  acknowledged  that  she  executed  the  said  indenture  willingly, 
without  eompnlsion  or  threats,  or  fear  of  her  husband's  displeasure.  Qiven 
under  my  hand  and  official  seal  tbe  day  and  year  aforesaid. 

EeqnirementB, 

A  deed  must  be  aduiowledged,  and  recorded  in  the  office  for  tbe  coon^ 

where  tbe  land  lies  within  three  months.     Only  one  witnees  ii  neeasMry, 

And  a  scroll  aoswere  for  a  seal.    £>ower  and  carteay  releaaed  by  joint  deed 

of  husband  and  wife. 

DIBTRIOT  OF  GOLUMBIA. 

Warranty  Deed. 

TUi  Seed,  Made  this day  of ,  in  the  year  one  thonaand 

Diiw  hundred  and  .     ,  by  and  Ijetween of  ,  party  of 

the  flrat  part,  and  .  of  .  party  of  tbe  second  part,  Witnesaeth: 

that  in  consideration  of dollars,  the  party  of  the  first  part  doth 

grant  unto  the  party  of  the  second  part,  in  fee  simple,  all  that  piece  or 
parcel  of  land  described  as  follows,  to  wit;  together  with  tbe  im- 
provements, rights,  privil^es  and  appurtenances  to  the  same  brionging. 
And  the  said  part;  of  the  first  part  covenants  that  he  will  warrant  the 
property  hereby  conveyed,  and  that  ho  will  ezaente  such  further  assurance 
of  said  land  as  may  be  requisite. 

In  Witness,  etc 

DisTBicT  (or  Statz)  or  ^ 
County  or  _ 
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I,    ,    a    (^offleial    title)    in    and    for    the    of    

do  berebj  Mrtify  that party  to  a  eertAin  deed  beuing  date 

•ad  hereto  annexed,  peieonally  appeared  before  me  in  ,  the  said 

being  peraonBlljr  well  known  to  me  as  the  penon  who  ezecuteA 

the  said  deed,  and  acknowledged  the  same  to  be  his  act  and  deed. 

Qiven  under  mj  hand  and  seal  this day  of IB — , 

Beqninmeuti. 
Deeds  «re  -uenally  witnesaed,  althongh  not  required  bj  atatate  to  be  lo. 
A  leroll  answers  for  a  leal.     Wife  joins  in  husband's  deed   to   releaee 
dower.    She  miij  eonrej  as  thongb  anmarTied., 

FLOBIDA.  ' 
(130.) 

WftiTMity  Deed — Btatatorjr  Form. 

.    Tfeli  ladeBtnn,  Uade  this day  of ,  A.  D,  10 — ,  between 

.^—^—  of  the  Conoty  of  in  the  State  of  . ,  party  of  the 

first  part,  and ,  of  the  Connty  of and  State  of  —    --., 

party  of  the  second  part,  Witneaeeth:   that  the  said  party  of  the  first  part, 

for  and  in  considers ti  on  of  the  sum  of dollars  to  him  in  hand  paid 

by  the  said  party  of  the  second  part,  the  receipt  of  which  is  hereby  ac- 
knowledged, hai  granted,  bargained  and  sold  to  the  siUd  party  of  the 
second  part,  his  heirs  and  assigns  forever,  the  following  daaerlbed  land, 
to  wit: 

And  the  said  party  of  the  ftnt  part  doee  hereby  folly  warrant  the  title 
to  said  land,  and  will  defend  the  same  against  the  lawfnl  claims  of  all 
persons  whomsoever. 

In  Witness)  etc. 

Beqturemeiiti. 

Deeds  must  be  sealed  and  delivered  in  presence  of  at  least  two  witnesses; 
most  be  acknowledged  before  a  proper  officer,  and  recorded  in  the  connty 
Inhere  the  land  is  situated,  within  six  months  after  the  axeeotion  of  the 
same.  A  serall  answers  for  a  aeaL  Deed  from  hoaband  to  wife  Is  vaHd, 
Husband  must  join  in  wife's  deed;    she  joins  in  Us  to  releaae  dower. 

GEOROIA. 

(181.) 
Warranty  Deed. 

nil  ladeatue.  Made  the day  of ,  A.  D.  IB ,  betwen 

of  of  the  one  part,  and  of  the  other 

par^  Witnasseth:    that  the  said ,  for  and  in  coniideTatian  of  tiie 

sum  of  doUars  in  hand  paid  at  and  before  the  sealing  and  de- 
livery of  these  presents,  the  receipt  of  which  is  hereby  acknowledged,  has 
granted,  bargained,  sold  and  conveyed,  and  by  these  presents  doth  gran^ 
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bargain,  sell  and  eonvey,  unto  the  said  fai>  beire  and  aulgns,  all 

that  parcel  of  laud  dtaate,  etc. 

To  Hare  and  to  Hold  the  aaid  premiHB,  with  all  and  '>'"g"^w  the  ri^ta, 
membera  and  appvrteiiaiieea  thereof,  to  the  ume  belonging,  or  in  an7  wile 

uppertaining,  to  the  onlf  proper  nse,  benefit  and  behoof  of  the  nid 

his  heire,  eiecvioiH,  adminiatratora  and  aaaigna,  in  fee  almple;  and  the 
said  (grantor),  his  heirs,  execnton,  adminiatratora  and  aaaigni,  unto  the 
aaid  (grantee'),  hie  hein,  execntora,  adminiatratora  and  uAgoa,  againat 
the  aaid  (^grantor}  his,  haira,  ezecutoia  and  adminiatratora,  and  all  and 
ererj  other  penon  or  peraons,  shall  and  will  warrant  and  forever  defend 
bf  virtue  of  these  preaenta. 

la  Wltaets,  etc 

Reqaireiiienti. 

The  deed  mnst  be  signed  and  sealed  in  the  preaenee  of  two  witnesaes, 
one  of  whom  maj  be  an  official  qoalifled  to  take  acknowledgmenta  of  deeds, 
and  who  signs  in  his  official  capacity,  in  which  case  no  eeparate  acknowl- 
edgment is  reqnired.  If  neither  witnesa  is  such  official  the  grantor  may 
Bubeequently  acknowledge  the  deed,  but  no  particular  form,  of  acknowledg- 
ment is  required. 

The  deed  must  be  recorded  in  the  clerk 'a  office  of  the  Superior  Court 
for  the  county  where  the  land  liee.  A  scroll  answers  for  a  seaL  The  fee 
paasca  unless  there  are  limiting  words.  Wife  married  since  1£S6  Med  not 
join  to  release  dower.    She  may  convey  as  though  nnnuurieS. 

KAWAH. 

For  form  of  deeds  see  California. 

(las.) 
Oeneral  Form  of  Aoknowledpnent. 

On  tfaia day  of A.  D.  19 —  personally  appeared  before 

roe known  to  me  to  be  the  person  deaeribed  in  and  who  executed 

the  foregoing  instmment,  who  acknowledged  to  me  that  he  executed  the 
eame  freely  and  voluntarily,  and  for  the  uses  and  purposes  therein  set 
forth. 

Where  the  perton  acknowledging  it  vnjbiown  to  the  offteer  the  following 
form  it  need: 

On  this day  of A.  D,  19 peiaonally  appeared  before 

me satisfactorily  proved  to  me  to  be  the  person  described  in  and 

who  executed  the  within  instrument,  by  the  oath  of  a  credible 

witness  for  that  purpose,  to  me  known,  and  by  me  duly  sworn,  and  he,  the 
said  acknowledged  that  be  executed  the  same  freely  and  volun- 
tarily, for  the  usee  and  purposes  therein  set  fortb. 

fieqnirementi. 

All  conveyanees  of  real  estate,  including  leases  tor  more  than  one  year, 

mast  be  In  writing,  acknowledged  before  a  notary  public  or  other  officer, 
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and  recorded  in  the  ofBce  of  the  BegiHter  of  Conveyances.  Wif«  joins  to 
releue  dower.    She  ma;  convey  as  though  Domained. 

IDABO. 

For  fonns  of  deed  and  acknowledgments  see  California. 

Bequiremeiiti. 
Deads  pass  all  the  estate  at  the  grantor  without  asing  the  word  "heioB," 
onleaa  a  different  intention  is  exprMsed.  Tbe  difFerenee  between  sealed 
and  nnsealed  inrtnuDents  is  abolished.  No  witness  ia  reqnirod.  The 
TorreuB  STitem  of  registration  and  certification  of  land  titles  has  been 
adopted.  Wife  need  join  onlj  in  conveyance  of  eonunnid.^  property  and 
of  hoauatead.    She  may  convey  as  though  nmnuried. 

njjirou. 

(183.) 
Wtmnty  Deed. 

TUi  IsdentOM,  Made  thia day  of in  ,       the  year 

6t  onr  Lord  one  thousand  nine  hnndred  and between (nani« 

and  oobipation  of  tA«  jr^ontor),  of  the  County  of State  of 

and hie  wife  of,  the  first  part,  and (name  and  ocoapotion 

of  the  grantee)   of  the  County  of  and  State  of  of  tho 

second  part,  Witnessetfa :    That  the  said  parties  of  the  flrat  part,  for  and 

in  consideration  of  the  sum  of dollars,  to  them  in  hand  paid  by  tbe 

party  of  the  second  part,  the  receipt  of  which  ia  hereby  acknowledged, 
have  given,  granted,  bargained,  told,  remised,  leleased,  aliened,  and  con- 
firmed, and  by  these  presents  do  give,  grant,  bargain,  sell,  remise,  release, 
aliene,  and  confirm  unto  the  said  party  of  the  second  part,  his  heirs  and 
assigns  forever,   the  following   described   premises,   real   estate,   lying  and 

being  in  the  County  of State  of  Illinois,  to-wit:    (here  deacribe  the 

land  granted). 

Together  with  All  and  Blngnlar,  tbe  hereditaments  and  appurtenances 
thereunto  belonging,  or  in  any  wise  appertaining,  and  tbe  reversion  or  rever- 
none,  remainder  and  remainders,  and  the  issues  and  profits  thereof,  and  all 
the  estate,  right,  title,  interest,  claim  or  demand  whatsoever  of  the  said 
parties  of  the  first  part,  rither  in  law  or  equity,  of  and  to  tbe  above  bar- 
gained premises,  with  the  hereditaments  and  appurtenances  thereto  belong- 
To  Hare  and  to  Hold  the  same  premises  above  bargained  and  described, 
witlk  the  appurtenances,  unto  tbe  said  party  of  the  second  part,  his  heirs 
and  assigns  forever.  And  the  said  parties  of  the  first  part  for,  themselves 
and  their  heirs,  executors,  and  administrators,  do  covenant,  grant,  bargain, 
rind  agree,  to  and  with  the  said  party  of  the  second  part,  his  heirs  and 
assigns,  that  at  the  time  of  ensealing  and  delivery  of  these  presents,  they  ' 
•re  well  seized  of  the  premises  above  conveyed,  as  of  good,  sure,  perfect, 
absolute,  and  indefeasible  estate  of  inheritance  in  the  law  in  fee-simple,  and 
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have  good  right,  fall  power,  and  lavftil  anthoritf  to  grant,  bai^aln.  Mil, 
and  eonvej  the  sanie  in  maimer  and  form  aforeaaid,  and  that  the  aaise  ifl 
free  and  dear  of  all  formeT  and  other  grants,  bargaina,  sales,  liena,  judg- 
menta,  taxes,  asBeeBmentB,  and  ineumliTancea  of  what  kind  and  nature 
soever,  and  the  paitiea  of  the  flrst  part,  the  above  bargained  premlaea,  in 
the  quiet  and  peaceable  poeaeaaion  of  the  aaid  party  of  the*Becond  part, 

tuB  heiis  and  aaaEgna,  against  all  and  ereir  person  or  persona 

lawfoll;  claiming  or  to  elahn  the  whole  or  aaj  part  thereof,  will  warrant 
and  forever  defend. 

And  the  aaid  parties  of  the  flrst  part  hereby  axpresilj  waive  and  release 
any  right,  benefit,  privilege,  advantage  and  exemption  ander  or  by  virtue 
□f  any  and  all  statntea  of  the  State  of  Illinois  providing  for  the  eiemption 
of  homeeteada  from  aale  on  execution  or  otherwise. 

In  Wltneii  Whereof,  The  aaid  parties  of  the  first  part  have  hereunto 
set  their  hands  and  sals  the  day  and  year  first  above  written. 

iSignatvre*.)     {Seals.) 


Statator7  Form. 

The  grantor of in  the  Consty  of and  State  of 

,  for  and  in  conuderatton  of dollars  in  hand  paid,  conveys 

and  warrants  to of  in  the  Connty  of  and  State 

of  ,  the  following  described  real  enate:    (here  intert  deieription), 

situated  in  the  County  of in  the  Stats  of  Illinois ;    hereby  releasing 

and  waiving  all  rights  under  and  by  virtoe  of  the  homestead  exomption 
laws  of  thin  State. 

Dated  thb day  of  19 

State  or  , ,        i 

ConnTY  or ,  J  *■ 

I, (name  and  title  of  ofieer)  do  hereby  certify  that and 

his  wife,  personally  known  to  me  to  be  the  same  persons  whose 

names  are  subaeribed  to  the  foregoing  inatrument,  appeared  before  me  this 
day  in  person,  and  acknowledged  that  they  signed,  sealed  and  delivered  the 
aaid  insbrmnent  aa  their  free  and  voluntary  act,  for  the  uses  and  porpons 
therein  set  forth,  inelodicg  the  release  and  waiver  of  the  right  of  home- 
stead.   Given  under  my  hand  and  official  seal  this day  of 

19 

Beqnirementi. 
Deeds  convey  the  whole  interest,  nnlesa  there  be  a  limitation.    No  wit- 
nesses  are  required,  and  a  scroll  answem  for  a  seal.    The  Torrens  system 
of  registration  and  certification  has  been  adopted  in  Cook  County.    Hus- 
band and  wife  join  In  each  other's  deeds  to  release  statutory  dower  interests. 
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IHDIAHA. 

<13S.> 

Wuranty  Deed— Statutory  Form. 


iSiffnatvrt.) 

anltolalm  Deed. 
A.  B.  quitclainis  to  C.  D.  {here  detribe  thtf  premitet)  for  the  nun  of 


Tbe  vord  "beiTg"  is  not  necMsarf  In  deeds,  and  seftis  and  scrolls  are 
aboHBhed.  Witnesses  are  not  Deeessary.  Deed  should  eoutam  post-ofliee 
address  of  grantee.  Husband  mnst  join  in  conTeyanee  of  wife's  lands. 
He  maj  eonvef  his  lands  alone  subject  to  her  inchoate  rights. 

IOWA. 

Foi  fonns  of  deeds,  see  Massacbusetts. 

(137.) 
Wamuity  Deed — Statntory  Fonn. 

For  the  consideration  of doltara  I  berebjr  convej  to the 

fallowing  tract  of  real  estate  (deteription) ;   and  I  warrant  the  title  againU 
all  persoDH  whomsoever. 

Se^niremenla. 

Every  deed  passe*  the  grantor's  whole  interest,  unless  a  contrary  intent 
appears.  Seals  are  not  necessaTj,  neither  are  witnesBes.  Husband  and 
wife  join  in  each  other's  deeds  to  release  statntory  doirer  and  curtesy. 


<138.> 
Warranty  Deed. 

This  Indenture,  Made  on  the day  of ,  A.  D.  19 ,  by  and 

between of party  of  the  first  part,  and of 

p«t^  of  the  second  part,  Witneaseth:   that  tbe  said  party  of  tbe  first  part, 

for  and  ia  con  si  deration  of  the  sum  of dollars  to  him  paid  by  the 

party  of  the  second  part,  tbe  receipt  of  which  is  hereby  acknowledged, 
doth  by  these  presents  grant,  bargain,  aell,  convey,  and  confirm  unto  tbe 
laid  party  of  the  second  part,  bis  heirs  and  asngns,  all  the  following  de- 
scribed real  estate  dtnsted  in to  wit:    To  bare  and  to  bold  tb» 
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prenuMS  aforenid  with  all  and  ^n^lar  the  tenements,  hereditameats, 
rights,  privileges' and  appurtenances  tbereunte  belonging  or  in  anj  wiae 
appertaining,  onto  the  said  par^  of  the  second  part,  and  unto  Ma  heire  and 

asragna  forever;    and  the  said for  himself  and  his  hors,  ezeeutors 

and  sdminiHtrators,  doth  hereby  covenant,  promise  and  agree  to  and  with 
the  said  partj  of  the  second  part,  that  at  the  deliver?  of  these  presents  he 
is  lawfully  soiled  in  his  own  right  of  an  absolute  and  indefeasible  estate 
of  inheritance,  in  fee  simple,  of  and  in  all  and  ^ngnlar  the  above  granted 
and  described  premioes,  with  the  appnrtenances;  that  the  nme  are  free, 
clear,  discharged  and  unincumbered  of  and  from  ell  former  and  other 
grants,  titles,  charges,  estates,  judgments,  taxes,  asseasmenta  and  incnm- 
bianeea  of  what  nature  or  kind  soever;  and  that  he  will  warrant  and 
forever  defend  the  ssme  unto  the  said  party  of  the  second  part  and  his 
heira  and  assigns  against  said  party  of  the  drst  part,  bis  heirs,  and  all  and 
every  person  or  persons  whomsoever,  lawfully  claiming  or  to  isUini  the 
some. 
In  Wltneas,  etc. 

<13».) 

Statutory  Form. 

conveys  and  warrants  to (deccriptioa  of  prnnite*)  for 

the  sum  of .    Dated,  etc. 

For  Acknowledgments,  see  Uhitobu  Fobu,  ante  p.  447. 

Bequirementii. 

Private  seals  except  of  corporations  are  abolished.  Witneeaes  are  not 
required.  The  entire  estate  passes  unless  the  grant  is  expressly  limited. 
Husband  must  join  in  conveyance  of  wife's  property.  Wife  should  join 
in  husband's  deed,  but  need  not  if  she  has  never  resided  in  the  Stat& 


Warranty  Deed. 

This  Deed  between • of ,  of  the  first  part,  and ,  of 

,  of  the  second  part,  Witnessetb;    that  for  and  in  conridet«tlon  of 

{StoXe  ti'Aat  port,  i/  any,  remains  unpaid,  end  add:  "Xo  secure  the 

payment  of  vihieh  a  lien  i>  hereby  retained"),  the  receipt  whereof  is  hereby 
acknowledged,  said  party  of  the  first  part  doth  hereby  sell  and  convey  unto 

the  party  of  the  second  part  a  certain  parcel  of  land  in  described 

as  follows :    being  the  sane  premises  (or  a  part  of  the  tame  premttet) 

conveyed  by to  by  deed  dated  and  vecorded  in 

Deed  Book page in  the  office  of  the  clerk  of  the 

County  Court  (Give  next  immediate  source  of  title,  whether  by  deed.  Kill  or 
inheritance,  showing  how  grantee's  title  mat  derived). 

To  Hare  and  to  Hold,  aaid  land  with  its  appurtenencee,  unto  said  party 
of  the  second  part,  his  heirs  and  assigns,  forever,  with  covenant  of  General 
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Wamnty;  and  the  said  party  of  the  lint  part  farther  eorenaiita  with 
■aid  part7  of  the  second  part,  hia  hein  and  anigns,  that  said  party 
of  the  flrat  pan  is  lawfully  seized  of  said  land  iu  fee  simple,  and 
has  fnll  right  and  power  to  coavey  the  sanie,  and  that  said  land  ia 
free  from  all  iocnmbntDceB.     In  witness  whereof  said  party  of  the  first 

part  has  herennto  set  Ms  hand  this day  of 19 

State  o» ,       "i 

OODNTT  OP ,    J  "' 

I, (name  and  title)  do  certify  that  this  inetrnmsnt  of  writing  from 

and  his  wife was  this  day  prodoeed  to  me  in  my  eoanty 

by  the  parties,  and  adcnowledgad  by  the  said and Us  wife 

to  be  their  act  and  deed  respectively. 

Qiven  under  my  band  and  seal  of  ofHce  this  day  of  

19 , 

Beqninmenti. 
^M  deed  ehoald  be  acknowledged,  and  recorded  in  the  ofBee  of  the  eleik 
of  the  court  for  the  county  where  the  land  ia;  if  not  acknowledged,  it  may 
be  proved  by  two  subscribing  witnesses.  Seals  are  abolished.  The  enttre 
estate  paasee  unless  the  grant  is  expressly  limited.  Deed  must  state  source 
of  grantor's  title.  Husband  and  wife  join  in  each  other's  deeds  to  release 
statutory  dower.  If  a  lien  for  purchase  money  is  claimed,  the  post-ofOce 
address  of  the  grantee  must  be  given. 

UOUTMIAHA. 

WarnuLt;  Beed. 

Statk  or  Louisiana. 

Paxish  Atni  CiTT  OJT  Hkw  Oklxans. 

B«  It  Kaown,  That  on  this day  of in  the  year  of  our 

Lord  one  thousand  nine  hundred  and ,  and  of  the  independence  of 

the  United  Ststea  of  America  the  one  hundred  and  ,  before  me, 

,  s  Notsry  Public  in  and  for  the  Parish  of  Orleans,  State  of 

Louisiana,  duly  commissioned  and  qualified,  and  in  the  presence  of  the 
witnesses  hereinafter  named  and  undersigned,  personally  came  and  appeared 

,    (name,  residence,   anil  oocupafion  of  grantor  or  STantori)    who 

declared  that  for  the  eonaidoTBtion  and  on  the  terms  and  conditions  herein- 
after expressed  (he  or  they)  by  these  presents  grant,  bargain,  sell,  convey, 
transfer,  assign,  and  set  over,  with  a  full  guarantee  against  oil  troubles, 
debts,  mortgages,  liens,  evictions,  alienstions,  or  other  incumbrances  of 
every  nature  and  kind  wliatsoever,  unto  (name,  residence,  ond  oecitpatton 
of  grantee  or  granteet)  here  present.  Ids  heirs  and  assigns,  and  acknowl- 
edging delivery  and  possession  thereof,  a  certain  lot  of  land  together  with 
the  improvements  thereon,  and  all  rights,  ways,  privileges,  and  appurte- 
nances thereunto  belonging  or  in  any  wise  appertaining,  situate  in  the 
(here  deteribe  the  land  or  premises  granted). 
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To  EaTe  utd  to  Hold  the  saJd  property  aoA  AppurtoaaoeM  unto  the 
said  purchaser,  his  heira  and  Bsaigna  forever. 

And  the  laid  vendor  lierebj  binds  himsrif  and  bis  heira  forever  to  warrant 
and  defend  the  propertr  and  appurtenances  herein  convejed,  against  all 
legal  claims  and  demands  wliatever. 

The  said  vendor  moreover  transfers  onto  the  aaid  purehaser  all  the 
rights  and  actions  of  warranty  to  which  he  la  or  may  be  entitled,  against 
all  tho  former  proprietors  of  the  property  herein  conveyed,  subrogating  said 
purchaser  to  the  said  right  and  actions,  to  be  by  him  enjoyed  and  exerciaed 
in  the  same  manner  as  they  might  liave  been  by  the  said  vendor. 

This  Bale  is  Made  and  Asoeptel  tor  and  In  consideration  of  the  price 
and  sum  of 

According  to  the  several  certificates  of  the  Beeorder  of  Mortgages  and 
the  Begister  of  Conveyances  in  and  for  this  City  and  Parish,  liearing  evon 
date  herewith,  and  liereto  annexed  for  reference,  it  appears  that  the  said 
vendor  has  not  alienated  the  herein  described  and  conveyed  property,  and 
that  the  same  is  free   from   all  mortgages  or  other  Incumbrances  in  his 

And  DOW  to  these  presents,  personally  came  and  appeared  Madam . . 

wife  of  said who  after  having  taken  cognisance  of  the  foregoing 

act,  which  I,  the  said  Notary,  carefully  read  and  explained  to  her,  de- 
clared and  said  that  she  app^vea  and  ratiiles  the  same,  and  that  it  ia 
her  wish  and  intention  to  release  in  favor  of  the  said  purchaser,  thn 
property  herein  described,  from  tlw  matrimonial,  dotal,  paraphernal,  and 
other  rights,  and  from  any  claims,  mortgages,  or  privileges  to  whieh  she 
may  be  entitled,  whether  by  virtue  of  marriage  with  her  said  husband,  or 
otherwise. 

Whereupon  I,  the  said  Notary,  did  Inform  the  said  apart,  and 

out  of  the  presence  and  hearing  of  her  husband,  and  befove  receiving  her 
signature  hereto,  that  by  the  laws  of  this  State,  the  wife  has  a  legal 
mortgage  on  tlie  property  of  her  husband:  Firtt.  For  the  reetitntion  of 
her  dowry,  and  for  the  reinvestment  of  the  total  property  sold  by  her 
husband,  and  which  she  brought  in  marriage,  reckoning  from  the  celebra- 
tion of  the  marriage.  Secondly.  For  the  restitution  and  reinvestment  of 
the  dotal  property  by  her  acquired  since  marriage,  whether  by  anccessiou 
or  donation,  from  the  da^  the  succession  was  opened  or  the  donation  per- 
fected, niirdly.  For  cnptial  presents.  PrmrHtly.  For  debts  by  her  con- 
tracted with  her  husband.  And  Fifthly.  For  the  amount  of  her  paraphernal 
property  alienated  by  her  and  received  by  her  husband,  or  otherwise  dis- 
posed of  for  his  individual  interest:  That  in  making  her  intended  re- 
nunciations she  would  deprive  herself  irrevocably  and  forever  of  all  the 
rights  of  reclamation  against  the  property  herein  described,  whether  under 
mortgage  privilege  or  otherwise. 

And  the  slud  did  therenpon  declare  unto  me,  Notary,  that  she 

was  fully  aware  of  and  acquainted  with  the  nature  and  extent  of  the 
matrimonial,  dotal,  paraphernal,  and  other  rights  and  privileges  thas 
secured  to  her  by  the  law  on  the  property  of  her  said  husband,  and  that 
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■he  nerertheleaa  did  peraiat  in  her  inteotioa  of  renooncing,  and  does  for- 
nullf  rsDoaDce,  not  onlj  all  the  rights,  claims,  luid  priTilegea  berdDbefoie 
enumerated  and  desoribed,  but  all  otbers  of  anj  nature  and  kind  whaterer 
to  whicli  she  is  or  ma^  be  entitled,  bf  any  lairs  now  oi  heretofore  in  force 
in  the  State  of  Lonisiana. 

And  the  said {grantor)  being  now  present,  aiding  nod  authorising 

the  said (vife)  in  the  execution  of  these  preBents,  the  said 

(in/«]  did  again  declare  that  she  did  and  does  hereby  make  a  formal  le- 
nnneiation  and  TeUnquishnient  of  all  her  said  matrimonial,  dotal,  para- 
phernal, and  other  rights,  claims  and  priHIegea,  la  favor  of  said  purchaser, 
binding  herself  and  her  heirs  at  all  times  to  sustain  and  acknowledge  the 
validitj  of  this  renunciation. 

Thai  Done  and  Passed,  in  mj  ofGce  at  New  Orleans,  aforesaid,  in  the 

presence  of and witnesses,  both  of  this  eit;f,  who  herennto 

sign  their  names  with  the  parties,  and  me,  the  said  Notary,  the  day  and 
date  aforesaid. 

(Signatwret.)     (rSeob.) 
State  or  Louisiaha, 
Cotinty  or . 

Before  me,  the  undersigned  anthoritj,  personally  came  and  appeared 
to  me  personally  known,  who  signed  the  foregoing  document  be- 
fore me  and  in  the  presence  of  the  two  subscribing  witDesses,  and  acknowl- 
edged Id  the  presence  of  said  witnesses  that  he  had  signed  the  above  and 
foregoing  as  his  voluntary  act  and  deed  and  for  the  uses  and  purposes 
therein  set  forth. 

In  faith  whereof,  I  have  hereunto  set  my  hand  and  the  seal  of  my  office 

this day  of at  ^^— . 

(a^nature  of  offloer  and  titla.) 

(SignaUwe  of  grantt^.) 

(Signature  of  two  vitnettet.) 

The  deed  executed  as  above  is  retained  by  the  notary,  who  gives  the 
parties  eertiOed  copies. 

Beqnirementt. 

Deeds  should  be  acknowledged  and  attested  by  the  person  taking  the 
acknowledgment  and  two  male  witnesses,  and  should  be  recorded  in  Ihe 
pariah  where  the  property  is.  No  seal  or  scroll  is  necessary.  Wife  need 
not  join  in  husband's  deed  of  land  unless  she  has  a  mortgage  or  privilege 
agaiut  it,  but  he  must  join  in  her  deed. 


For  Forms  and  Deeds  and  Acknowledgmenta,  see  Uassauh u U ri'i'B. 

SeqniremeiLti. 

Deeds  must  be  sealed  (a  scroll  Is  not  sufficient),  and  must  be  acknowl- 
edged by  the  grantor,  or  if  there  be  more  than  one  grantor  then  by  one  of 
them.  No  witneesea  are  required.  Wife  joins  in  husband's  deed  to  release 
statutory  interest.  He  need  not  join  in  her  deed,  except  of  land  directly 
conveyed  to  her  by  him, 
30 
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HAKTXAHD. 
<14a.) 

Warranty  Deed. 

Tills  Deed,  Hade  this  .^^__  iaj  «f ,  19 ,  between  ,  erf 

,  party  of  the  first  part,  and  ,  of  ,  part  of  the 

Mcoud  part,  Witneveth:   that  in  consideration  of dollsn,  the  said 

doth  gntnt  and  convej  noto  the  said  hia  heirs  and  ss- 

Bigna,  in  fee  simple  all  that,  etc.  (dejeriptttm) ;  together  with  the  build- 
ings and  improTements  thereon,  and  tlie  rights,  privileges  and  appurts- 
nances  thereto  belonging  or  appertaining.  To  have  and  to  hold  the  land 
and   pTemises   hereby   mentioned   to   be   granted   and   convejed,    with   the 

rights,  privileges  and  appoTtenances  aforesaid,  unto  the  said  ,  his 

heirs  and  assigns,  to  his  and  their  proper  nee  and  benefit  forever  in  tee. 

And  the  said covenants  that  he  has  not  done,  or  enffered  to  bo 

done,  any  act,  matter  or  thing,  whatsoever,  to  incumber  the  property  hereby 

conveyed;   tint  he  will  warrant  sud  property  generally  to  the  said 

his  heirs  and  assigns;  and  that  he  will  execute  ench  further  aarorsnee  of 
said  land  as  may  be  requisite.    Witness  the  hand  and  seal  of  said  grantor. 

(143.) 

Wammty  Deed  under  Statute. 

This  Seed,  Made  this day  of in  tbe  y«ar by 

as (nama  of  ffnattor)  and (name  of  vife). 

Wltnesseth,  That,  in  consideiatian  of we  tbe  said and 

,  do  grant  unto all  that  (deeeripHon  of  property).    And 

we,  the  said  and covenant  that  we  wiD  warrant  generally 

the  property  hereby  conveyed,  and  that  the  said  shall  qnietlr 

isnjoy  the  same. 

Witness  our  hands  and  seals. 

Test.  (Afffnotares.)     (Ssals.) 

Statb  of ,     1 

oodnty  op ,  j  "■ 

I  hereby  certify  that  on  this day  of ,  in  the  year , 

before  the  snbecriber,  {Aere  give  title  of  officer  taleiofi  aei^uiwledgmmt), 
personally  sppeered '-,  and  acknowledged  the  foregoing  deed  to  be 

{Signature  and  title.) 
Beqnirementa. 
All  deeds  must  be  signed  and  sealed.  They  leqnire  at  least  one  witnees, 
and  mnst  be  acknowledged  and  recorded  within  six  months.  A  scroll 
answers  for  a  seal.  The  entire  fee  passes  unless  a  contrary  intent  appears. 
Wife  joins  to  release  dower;  husband  joins  in  wife's  deed  to  release 
similar  statntoiy  Interest. 
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KASBAOHITBETTS. 

(1440 

Warranty  Deed. 

Knov  all  Kea  I17  theie  Pie>eati,  Tbat  I,  . 

«Kuit7   of   and   State   of   in   consideratiaii   of   

doBars  to  me  pait]  b; of ,  tbe  receipt  of  which  is  hereby 

ackDOwledged,  do   hereby  give,   grant,   bargain,   aell  and  coavey  auto  tho 

•aid  a  certain  parcel  of  land  situate  in  '. and  bounded 

»nd  described  as  follows,  fii:    ^description). 

To  Xare  utd  to  Hold  the  granted  premiaee  with  all  the  privileges  and 

appnrtenanees  thereto  belonging,  to  the  said  ,  bis  heira  and  as- 

^gna,  to  hifl  and  their  use  and  behoof  forever. 

And  I  do  hereby,  for  myself  and  my  heirs,  eiecutora  and  admiuittrators, 
covenant  with  the  said  grantee,  his  heirs  and  assigns,  that  I  am  lawfully 
seized  in  fee-simple  of  the  granted  premises)  that  they  are  free  from  all  in- 
cumbrances; that  I  have  good  right  to  sell  and  convey  the  same  as  afore- 
said; and  that  I  will,  and  my  heirs,  ezeeiitors  and  BdministTBtors  ahall, 
wanrant  and  defend  the  same  to  the  said  g>iantee,  his  heirs  and  asaigns 
forever,  against  the  lawful  claims  and  demands  of  all  persona 

And  for  the  eonslderatien  aforesaid  I, wife  of  the  said 

do  hereby  release  nnto  the  grantee  and  his  heirs  and  assigns,  all  right 
of  or  to  both  dower  and  homestead,  and  all  statntory  rights  and  all  rights 
whatever  in  the  granted  premiseB. 

In  Witness  Whereof,  we  the  aaid and  _^__  hereunto  set  our 

hands  and  meIs  this day  of ,  19 

Statutory  Form. 

'l,   ,  of  ,   for   consideration   paid,  grant   to  ,   of 

,  with  warranty  covenants,  the  land  in  (descrtplton  and 

tncvmbraticet,  if  aty).     And  I,  ,  wife  of  said  grantor,  release  to 

Baid  grantee  all  rights  of  dower  and  homestead  and  other  interests  therdn. 


CoHuoHWEALTH  (OK  State)  c 
CouNTTor , 


■}„.  .: 


Then  personally  appeared  the  above  named  and  acknowledged 

tiM  foregoing  instniment  to  be  bis  free  act  and  deed,  before  ne. 

Reqvirementt. 

Conveyances  are  signed  and  sealed  by  the  grantor,  and  acknowledged  by 
him,  or  if  there  be  more  than  one  grantor,  then  by  one  of  them.  No  wit- 
nesses are  necessary.  A  scroll  is  not  sufficient.  The  entire  estate  passes 
■nless  the  conveyance  is  expressly  limited.  Husband  joins  in  wife's  deed 
and  wife  in  husband's  to  release  dower,  curtesy  and  interest  by  statute. 
Notary  should  give  date  when  commission  expires. 

The  Torrens  system  of  land-title  registration  and  certification  has  been 
adopted. 


i  by  Google 


468  DEEDS  CONVEYING  LAND. 

MIOHiaAH. 
<14B.) 
Wamntr  Beed. 

Ilili  Indentnie,  Made  tU« dar  o'  ___  In  the  yeu  of  our 

Lord  one  thonsand  nine  hutidied  and ,  between ,  of , 

of  the  flrtt  part,  and y  of ,  of  the  second  part,  Wttneiaeth: 

that  the  said  party  of  the  drat  part,  for  and  in  conaideration  of  the  Bom 

of  dollars,  to  him  in  hand  paid  bj  the  part;  of  the  aeeond  part, 

the  receipt  whereof  in  hereby  confeeaed  and  achnowledged,  doth  bj  theee 
presenta  grant,  bargain,  aell,  lemige,  release,  aliene,  and  confirm  onto  the 
aoid  party  of  the  second  part,  and  his  heirs  and  assigns  forever,  ell  that 

certain  piece  or  parcel  of  land  situate  and  being  in  the of , 

CoDuty  of ,  and  State  of  Uichigan,  and  deseribed  sa  foUows,  to  wit : 

(^deseription) .  Together  with  all  and  aingnlar  the  hereditaments  and  appur- 
teoanees  thereunto  belonging  or  in  any  wise  appertaining. 

le  EaTe  and  to  Hold  the  said  premises,  as  above  described,  with 
the  appurtenances,  unto  the  said  party  of  the  second  part,  and  to  bis 
heira  and  assigns  forever.  And  the  said  party  of  the  first  part,  bis  heirs, 
ezecntors  and  odminiatratora,  doth  covenant,  grant,  bargain  and  agree  to 
and  with  the  aaid  party  of  the  second  part,  his  heirs  and  Hsalgni,  that  at 
the  time  of  the  ensealing  and  deUrery  of  these  presents  he  was  well  seiaed 
of  the  above  granted  pr«nises  in  fee  simple;   and  that  they  are  free  from 

all  iuenmbrancea  whatever,  and  that  the  said  will,  and  his  beirs, 

ezecntors  and  ndministrators  shall,  warrant  and' defend  the  same  against  all 
lawfnl  claims  wbataoever. 

In  Wltnew,  etc. 

For  acknowledgment  see  TJuiform  Acknowledgment,  ante  p.  147. 

(1*6.) 

Statntory  Form. 

A.  B.  conveys  and  wairanta  to  C.  D.  {deteription  of  pTemi9e$),  for  the 

Xeqnirementa. 
Deeds  must  be  witnessed  by  at  least  two  persons.  A  scroll  answers  for 
a  seal.  Words  of  inheritance  not  necessary.  Deed  conveys  grantor's  entire 
interest  nuless  otherwise  expressed.  Deed  must  show  whether  male  grantor 
is  married  or  single,  '^fe  joins  to  release  dower.  She  may  convey  as 
thoDgh  unmarried. 


<147.) 
Warranty  Deed. 

Tbli  Indenture,  Made  this day  of ,  A.  O.  one  thoneand 

nine  hundred  and between  (name  and  oecvpation  of  the  grantor} 
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of  the  Comtj  of and  State  of  — , partf  of  the  flnt  part, 

and  (name  and  oeeupation  of  the  grantee}    of  the  Cotint7  of 

and  State  of  partj  of  tlie  second  part, 

WItlietMtb,  That  the  said  party  of  the  firert   part,  in  consideration  of 

the  stun  of dollare,  to  him  in  hand  paid  by  the  party  of  the  second 

part,  the  iwtapt  whereof  ie  hereby  acknowledged,  does  by  these  presents 
grant,  bargain,  sell,  and  convey,  to  the  said  part?  of  the  aecond  part,  his 
heirs  and  aaaigna  forever,  all  the  following  described  piece  or  parcel  of 

land,  lying  and  being  in  the  Connty  of  and  State  of  Minnesota, 

to  wit  (here  deeeribe  the  land  or  premuea  granted). 

To  Hare  and  to  Hold  the  Same,  together  with  all  the  hereditameDt* 
and   appurtenances   thereunto    in   any   wise    appertaining.      And    the    said 

party  of  the  first  part,  for  himself  and  his  heirs,  executors  and 

admlniatrfitors,  does  covenant  with  the  said  party  of  the  second  part,  iiie 
heirs  and  amdgns,  as  follows:  That  he  ia  lawfully  sdECd  of  said  premises, 
in  fee  simple,  and  that  he  has  good  right  and  power  to  grant  and  convey 
the  same;  that  the  same  are  free  from  all  incnmbrancei;  and  that  the 
said  party  of  the  second  part,  his  heirs  and  assigns,  shall  quietly  enjoy  and 
possess  the  same;  and  that  the  said  pai^  of  the  first  part  will  warrant  and 
defend  the  title  to  the  same  against  all  kwfnl  claims. 

In  Tettimonj  Wheieof,  The  said  part?  of  the  first  part  hereanto  sets 
his  hand  and  seal,  the  day  and  year  above  written. 

(Signatvre.)     (SeaL) 

Signed,  Bedled,  and  Delivered  in  the  Pretence  of 

(14S0 
Statatory  Poim. 

A.  B.  grantor,  of ,  for  and  in  consideration  of eonveya 

and  warrants  to  C.  D.,  grantee,  of  the  following  described  real 

estate  In  the  County  of  in  the  State  of  Minnesota   (dMCriplton). 

For  acknowledgment,  see  Uniform  Acknowledgment,  p.  447. 

Seqnirementi. 

Two  wltneflses  are  necessary.     Private  seals  are  abolished.     Words  of 

inheritance  are  not  necessary  in  order  to  pass  the  fee.     Husband  and  wife 

join  in  each  other's  deeds  to  release  statutory  interests  in  lieu  of  dower  and 


(149.) 

WairaiLty  Deed. 

This  Xadentnie,  Made  and  entered  into  tliis day  of  —^-^—  in 

the  year  of  our  Lord,  one  thousand  nine  hundred  and  between 

(name,  retidenee  and  oeevpation  of  the  grantor),  and  

his  wife,  the  parties  of  the  first  part  and  (name,  retidenee,  anil 

oeeupatitm  of  the  grantee),  party  of  the  second  part,  Witnesseth:    That 
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tlie  BOid  partiM  of  the  flnt  part,  for  and  in  eonsidention  of  the  wna  ot 
____  dolUra,  the  leeeipt  whereof  ia  herebr  aeknonledged,  have  this 
daj  granted,  bargaioed,  lold,  and  convered,  and  by  theaa  preeents  do  grant, 
bajgain,  aeU,  and  eoanj  unto  the  said  party  of  the  second  pnrt,  and 
to  his  bens  and  aarigns,  all  and  aingiilar  the  following  descdbed  parcel 

of  land  aitnatt^  lying,  and  being  in  the (here  describe  the  land 

or  piwnifM  granted) , 

To  Hare  and  to  Hold  the  uid  pared  of  land  together  with  all  and 
■ingular  tha  rights,  privileges,  and  appurtenances  thereunto  legally  and  of 
light  belonging,  to  the  aaid  party  of  the  second  part,  and  to  his  heira 
and  assigns  in  fee-simply  absolute  forever,  and  the  said  parties  of  the 
first  part  for  themselTes,  their  heirs,  exoentors,  admimHtraton,  and  assigns, 
covenant  and  agree  to  warrant  and  forever  defend  the  right,  title,  interest, 
and  poeseaaian  of  the  estate  herdn  granted,  to  the  said  party  of  the  second 
part,  hi«  heirs  and  assigns,  sgalnst  the  claim  or  claims  of  any  and  all 
persons  whataoever  clidming  or  to  claim  the  same  either  In  law  or  eqoi^. 

In  Testtmoay  Whereof,  The  said  parties  of  the  first  part  have  hwe- 
unto  set  their  hands  and  seab  the  day  and  year  first  above  written. 

(SigKatwet.)     (SeaU.} 

Statb  or ,  \ 

CODNTT  OF ,J  "' 

lersonally  Appeared,  Before  me  (nanw  and  offleial  title)  the 

above  named  and  who   acknowledged  that   they   signed, 

sealed,  and  delivered  the  foregoing  deed,  on  the  Aaj  and  year  therda 
written,  as  their  act  and  deed,  for  the  pnrpoees  therein  Mt  forth. 

<iBa> 
Statntory  Fotm. 

In  consideration  of I  convey  and  wanant  to the  land 

described  as Witness  my  eignatare  the  _^.^  day  of , 

19 

Beqoirementa. 
If  deed  is  acknowledged  no  witnesses  are  required,  otherwise  tw«  are 
necessary.    No  seal  is  required,  except  of  corporation.     Words  of  inherit- 
ance not  necessary.     Deed  passes  grantor's  entire  interest  unless  specially 
limited.     Husband  and  wife  join  in  conveying  the  estate  of  either. 


(IBl.) 

Warranty  Deed. 

This  Indenture,  Made  on  the day  of A.  D.  one  thon- 

SBud  nine  hundred  and ,  by  and  between ,  of ,  and 

,  hia  wife,  parties  of  the  first  part,  and ,  of ,  party 

of  the  second  part,  Witnesseth;    that  the  said  parties  of  the  first  part. 
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In  eomideratioii  of  the  nnn  of dollars  to  them  jiaid  b^  the  Mid 

partf  of  the  SMond  part,  the  receipt  of  which  is  hereby  aeknowle^ed,  do 
bj  these  pTesenta^  KT>at,  barguD,  sell,  convey,  and  coDflhn  unto  the  nld 
party  of  the  second  part,  hi>  beira  and  aesigna,  the  following  described 
lota,  tracts,  or  pHreels  of  property,  lying,  being,  and  situate  in  the  county 

«f  and  State  of  HinoDri,  to  wit:     (here  dejcribe  th»  premitoi 

grmtttdy. 

To  Hare  and  to  Bold  the  premises  aforesRid,  with  att  and  singular  the 
rights,  privileges,  appurtenances,  and  immunitiea  thereto  belonging,  or  in 
any  wise  appertaining,  unto  the  said  party  of  the  second  part,  and  unto 

his  heirs  and  assigns  forever;    the  said  (nani0  of  the  grantor) 

hereby  covenanting  that  he  is  lawfully  seised  of  an  indefeasible  estate  in  fee 
in  the  premises  herein  conveyed ;  that  he  bae  good  right  to  convey  the  same ; 
that  the  saicl  prsmiseB  are  free  and  clear  of  any  incnmbrances  done  or 
suffered  by  him  or  those  under  whom  he  claims,  and  that  be  will  warrant 
and  d^end  the  title  to  the  said  premiaes  unto  the  said  party  of  the  seconil 
part,  and  unto  bis  heirs  and  assigns  forever,  against  the  lawful  elaims  and 
ilemands  of  sll  persons  whomsoever. 

In  Witness  Whereof,  The  said  parties  of  the  first  part  have  herennto 
set  their  hands  and  seals  the  day  and  year  flrst  above  written. 

(Signature*.)      (SeaU.) 

Signed,  Sealed,  and  Delivered  in  the  Pretence  of 

For  form  of  Acknowledgment  see  Uniform  Acknowle<lgment,  ante  p.  447. 

Notary  shoald  give  date  when  commission  expires. 

KetLViTementi. 

Witnesses  are  not  necessary,  but  one  or  more  (isual.  The  deed  nedl  not 
be  under  seal  nnlesa  eseenteil  by  a  corporstiou.  Husband  anil  wife  join  in 
conveying  each  other's  lands. 

MONTANA. 

(15».) 

Warranty  Seed. 

TUi  ladentare.  Made  the day  of ,  A.  D.  one  thoDsand 

nine  hundred  and ,  between  of  party  of  the  first 

part,  and of party  of  the  second  part,  Witnesseth:  that  the 

saitl  party  of  the  first  part,  for  anil  iu  consideration  of  the  sum  of 

dollars  (I; )  lawful  mon<7  of  the  United  States  of  America,  to  him 

in  hand  paid  by  said  party  of  the  second  part,  the  receipt. whereof  is 
hereby  acknowledged,  doth  by  these  presents  grant,  bargain,  sell,  convey, 
warrant  and  confirm  unto  the  said  party  of  the  second  part,  and  to  hja 
heirs  and  assigns  forever,  the  hereinafter  ileseribed  real  estate,  situated 

in  the  of  ,  County  of  ,  and  State  of  Montana, 

to  wit:  (de$<rription).  Together  nith  all  and  BiDgular  the  hereinbefore 
described  premises,  with  all  tenements,  hereditaments  and  i^purtenances 
thereto  belonging,  or  in   any  wise  appertaining,   and   the   reversion   or  re- 
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venioiu,  remainder  and  renainders,  rents,  iasties  and  profiti  tiiereof;  and 
also  all  the  estate,  right,  title,  ioteiest,  ligbt  of  dower  and  riglit  of 
homestead,  poeseBsiou,  claim  and  demand  wbeteoever,  as  nel]  at  law  as 
in  equity,  of  the  said  part/  of  the  fliat  part,  of,  in  or  to  the  said  premiees, 
and  every  part  and  parcel  thereof,  with  the  appurtenances  thereto  belonging. 
To  have  and  to  hold  all  and  ringular  the  above  mentioned  and  described 
premises  unto  the  said  party  of  the  second  part,  and  to  his  heirs  and 
assies  forever. 

And  the  said  party  of  the  first  part,  for  himself  and  his  heiia,  doth  hereby 
covenant  that  he  will  forever  warrant  and  defend  all  right,  title  and  interest 
in  and  to  the  said  premises,  and  the  qaiet  and  peaceable  possemon  thereof, 
unto  the  said  party  of  the  secoad  part,  his  heirs  and  assigns,  against  the  acta 
and  deeds  of  the  said  party  of  the  first  part  and  all  and.  every  person  and 
persons  whomsoever  lawfuUy  claiming  or  to  claim  the  same.  In  witness  . 
whereof,  etc 

(168.) 

Statatory  Form. 

I, in  conri^eretion  of dollars  now  fM,  grant  to 

all  the  real  property  situated  in County,  and  State  of  Uontaita, 

bounded  (or  deieribed)  as  follows:    {de*eription,  or  detcriptive  name,  if 

it  ha*  one),    Witness  my  band  this day  of ,  19 — , 

STiTi  or ,  "1 

OSIINTY  OF ,J  "' 

On  this day  of in  the  year befoie  me  (tiame  and 

offleiol  title)  personally  appeared  ,  known  to  me   (or  proved  to  me 

on  the  oath  of )  to  be  the  person  whose  name  is  snbeeribed  to  the 

within  instrnment,  and  acknowledged  to  me  that  be  executed  the  same. 

(//  executed  before  a  Notary  Pttblie) :  Notary  Public  for  the  State  of 
reading  at  ^^^^—    Hy  commission  expires .. 

Beqniremeats. 
If  acknowledged,  no  witness  is  required.    Private  seals  abolished.     En- 
tire estate  passes  unless  grant  ia  expressly  limited.    Wife  joins  to  release 
dower,, but  resident  husband  whose  wife  has  never  lived  in  the  State  may 
convey  as  though  unmarried.    She  may  convey  as  though  unmarried- 

NEBRASKA. 

For  Form  of  Deeds,  see  llAssACHirBXTTe. 
(1B4.) 

Acknowledgment  (Hnibuid  and  Wtt). 
On  this  day  of  ,  19 — ,  personally  appeared  before  ma 

(name  and  official  title),  in  and  for  said  county,  ,  and his 

wife,  whose  names  are  subscribed  to  the  forgoing  instrament  as  parties 
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tiiweto,  personally  known  (or  on  (he  oath  of ,  for  that  purpott  &y 

me  dvtjf  atBOr*,  tatUfaetorily  proved)  to  me  to  be  the  individuals  descrilMd 
in,  and  wlio  execntsd  tlte  eame  as  partieH  tbersto,  and  thej  aeverallj  ac- 
knowledged the  BBino  to  be  tbeir  Tolnntarj  act  and  deed. 

Ik  Wltnett,  etc. 

Scqnirements. 

One  or  more  witneaaes  required.  Private  seala  abolished.  Words  of  in- 
heritance not  necesBaTf.  Deed  passes  alt  grantor's  interest  unless  specially 
Umited.  Notary  taking  acknowlsdgment  must  give  date  when  eommissioii 
oipirea.  Hosband  and  wife  should  join  in  deed  of  either.  D«ed  or  mortgage 
roust  state  actual  consideTBtion.  The  Torrens  system  of  land  tUlM  and 
Tegistration  has  been  adopted. 

For  Form  of  Deed,  see  Calito&KIA. 


--=.}- 


On  this  day  of  A.  D.  personallir  appe<u«d 

before  mo (Notary  p«blic  or  other  offleer)  in  and  for  said  connty, 

known  to  me  to  be  the  person  described  in  and  who  executed  the 

foregoing  instrument,  who  acknowledged  to  me  that  be  executed  the  same 
freely  and  voluntarily,  and  for  the  uses  and  pnrpoees  therein  mentioned. 

&i  Witness  Whereof,  etc. 

E«qiuTementi. 
Words   of   inheritance  are   not   necessary.      Deed   conveys   all   grantor's 
interest,  unless  specially  limited.     Neither  witnesses  nor  seals  required. 
Wife  need  join  only  to  convey  homestead.     She  may  convey  and  acknowl- 
edge as  though  unmarried.     Hosband  may   convey  community  property 


<1BBJ 

Wuranty  Deed. 

Xnow  all  Hea  by  Umm  Iresenti,  That  I, of  ^—^—.  for  and 

in  consideration,  of  the  sum  of  dollars  to  me  in  hand  before  the 

delivery  hereof  well  and  truly  paid   by  ,   of  ,   the  receipt 

whereof  I  do  hereby  acknowledge,  have  given,  granted,  bargained  and 
•old,  and  by  these  presents  do  give,  grant,  bargain,  sell,  aliene,  enfeoff, 

convey  and  confirm  nnto  the  said  ,  his  heirs  and  assigns  forever, 

(Seieribe  premUet).  To  have  and  to  hold  the  said  granted  premises,  with 
all  the  privileges  and  appurtenances  to  the  same  belonging,  to  him  the  said 
grantee  and  his  heirs  and  asdgns,  to  his  and  their  proper  use  and  benefit 

And  I,  the  said  grantor,  and  my  beire,  executors  and  administrators,  do 
hereby  covenant,  grant  and   agree  to   and  with  the  aaid   grantee  and  his 
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IietTS  and  BssigiiB,  that,  until  the  AeOyay  hereof,  I  am  the  Uwfid  owner 
of  the  Hiid  premiBeB,  and  am  seised  and  pOMOaBod  theMof  in  m;  own  light 
in  fee  aimple;  and  have  full  power  and  lawful  anthority  to  grant  and 
eonvty  the  same  in  manner  aforesaid;  that  the  said  pr«nusea  are  free  and 
dOBT  from  all  and  every  incombrance  whataoevei;  and  that  I  and  m; 
hura,  execDton  and  Bdminietratoia  ahaU  and  will  warrant  and  defend 
the  aame  to  the  taid  grantee  and  his  heirs  and  assigns  against  the  lawful 
clAims  and  demands  of  any  pwson  or  persons  whomsoever. 

And  I, ,  wife  of  the  said ,  in  consideratiou  aforesaid,  do 

hereby   relinqoish   my   right   of   dower   in   the   before-mentioned   premiaes. 

And  we  and  each  of  ns  do  hereby  release,  discharge  aod  waive  all  snch 
rights  of  exemption  from  attachment  and  levy  or  sale  on  execution,  and 
Buch  other  rights  whatsoever  in  said  premises,  and  in  each  and  every  part 
thereof,  as  onr  family  homestead,  aa  are  reaerved  or  secured  to  ns,  or 
either  of  us,  by  the  statute  of  the  State  of  New  Hampshire  passed  July 
4,  ISSl,  entitled,  "An  Act  to  exempt  the  homestead  of  families  from 
attachment  and  levy  or  sale  on  eiecntion,"  or  by  any  other  statute  or  ~ 
statutes  of  said  State. 

Jk  Wltneas,  etc. 

For  Acknowledgment,  see  MASBACHnsHTS. 

Be^airemeats. 

Deed  must  be  attested  by  one  or  more  witnesses.  A  seal  is  required. 
A  scroll  is  not  sufficient.  Husband  and  wife  join  each  in  the  deed  of  the 
other,  to  releaee  dower  oi  curtesy.    Both  should  acknowledge^ 

HEW  JER8ET. 


Warranty  D«ed. 

This  Indenture,  Uade  the day  of in  the  year  one  thon- 

sand  nine  hundred  and ,  between ,  of ,  and , 

his  wife,  parties  of  the  first  part,  and  of  party  of  the 

second  part,  nitnesseth,  that  the  said  parties  of  the  first  part,  for  and  in 

consideTBtion  of  the  sum  of  lawful  money  of  the  United  States 

of  America,  to  them  in  hand  paid  by  the  said  party  of  the  second  part, 
at  or  before  the  ensealing  and  delivery  of  these  presents,  the  Teceipt  whereof 
is  hereby  acknowledged,  have  granted,  bargained,  sold,  aliened,  enfeoffed, 
released,  conveyed,  and  confirmed,  and  by  these  presents  do  grant,  bargain, 
sell,  aliene,  enf eofi!,  release,  convey  and  confirm  unto  the  said  party  of  the 
second  part,  and  to  his  heirs  and  assigns  forever,  all  (Sere  detcribe  the 
premisea  granted).  Together  with  all  and  singular  the  buildings,  improve- 
ments, wooda,  ways,  rights,  liberties,  privileges,  hereditaments,  and  appur- 
tenances thereunto  belonging,  or  in  any  wise  appertaining,  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  iasues,  and  profits  thereof. 
And  also,  all  the  estate,  right,  title,  interest,  property,  claim,  and  demsnd 
whatsoever,  as  well  in  law  as  in  equity,  of  the  said  parties  of  the  first  part, 
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of,  in  01  to  the  above  deseribed  praniueB,  and  mtxj  part  and  parcel  thereof, 
with  the  appurteuauees. 

To  Have  and  to  Hold  all  and  iiiiigiii»r  the  abovs-meationed  and  deaeribed 
land  and  premiseB,  tDgether  with  the  oppurteDaauea,  uoto  the  said  partj  of 
the  second  part,  his  heirs  and  asBigns,  to  tlieir  own  proper  use,  benefit,  and 
behoof  forever. 

And  the  said for  himself  aod  his  heirs,  executors,  and  administra- 
tors doth  covenant,  grant,  and  agree,  to  and  with  the  said  partj  of  the 

second  part,  bis  heirs  and  assigns,  that  the  said at  the  time  of  the 

sealing  and  delivary  of  these  presents,  is  lawfully  seized  of  a  good,  ab- 
solnte,  and  indefeasible  estate  of  inheritance  in  fee-simple,  of  and  in  all  and 
singDlar  the  above  granted,  bargained,  and  described  premises,  with  the 
appurtenances,  and  has  good  right,  full  power,  and  lawful  autboritj  to 
grant,  bargain,  sell,  and  eonvef  the  same  in  manner  and  form  aforesaid. 

-And  that  the  same  now  are  free,  clear,  discharged,  and  unincumbered  of 
and  from  all  former  and  other  grants,  titles,  charges,  estates,  judgments, 
taxes,  BsseBsments,  and  incumbrances  of  what  nature  or  kind  soever. 

And  that  the  saiil  party  of  the  second  part,  his  heirs  and  assigns  shall 
and  may  at  all  times  bereafter,  peaceably  and  quietly  have,  hold,  u>^ 
occupy,  poaaess,  and  enjoy,  the  above  granted  preuiieea,  and  every  part  and 
parcel  thereof,  with  the  appurtenances,  without  ^ny  let,  suit,  trouble,  moles- 
tation, eviction,  or  disturbance,  of  the  said  parties  of  the  first  part,  their 
heiia  or  assigns,  or  of  any  other  person  or  persons  lawfully  claiming,  or  to 
claim  the  same. 

And   tbe   said  and  his  heirs,   the  above   described   and   hereby 

granted  and  released  premises,  and  every  part  and  parcel  thereof,  with 
the  appvrtenances,  onto  the  said  party  of  the  second  part,  hia  heirs  and 
assigns,  against  the  said  parties  of  the  first  part,  and  their  heirs,  and 
against  all  and  every  person  and  persons  whomsoever,  lawfully  claiming  or 
to  claim  the  same,  shall  and  will  warrant,  and  by  these  presents  forever 
Attfsai. 

In  Witness  Whereof,  the  said  parties  of  the  first  pai-t  have  hereunto 
set  their  hands  and  seats  the  day  and  year  first  above  written. 

{Signataret.)      {Seals.) 

Bigned,  Sealed,  and  Delivered  in  the  Pretence  of 

State  op ,  \ 

OouNTT  or ,  !*"■ 

Be  It  Kemembered,  That  on  this  day  of  in  the  year 

one  thoosand  nine  hundred  and before  me  the  subscriber  (name  and 

oficial  title)  personally  appeared  A.  B.  and  C.  D.  his  wife  who,  I  am  satis- 
fied, are  tbe  grantors  named  in  and  who  executed  the  within  Indenture;  and 
I  having  first  made  known  to  them  the  contents  thereof,  they  did  severally 
acknowledge  that  they  3igne<l,  sealed,  and  delivered  the  same  as  their  volun- 
tary act  and  deed  for  the  uses  and  purposes  therein  expressed. 

And  the  said  C.  D.  being  of  full  age,  and  being  by  me  privately 
examined,  separate  and  apart  from  ber  said  husband,  did  further  ac- 
knowledge that  she  signed,  sealed,  and  delivered  the  same  as  her  voluntary 
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act  and  deed  freely,  and  without  any  fear,  threats,  or  eompalsioD  of  or  from 
her  laid  haaband.  All  of  which  is  hereby  certified  under  my  hand  and 
official  aeal  tt  ,  the  day  and  year  aforesaid. 

Reqniremeata. 


HEW  MEXICO. 

Pot  Form  of  Deeds,  see  Ilunoib, 

{157.> 
For  Acknowledgiment,  sea  TJNJrottll  Ackmowlkdovent,  ante  p.  447. 

Beqnirementi. 

Neither  seals  nor  witneases  are  required.     Husband  or  wife  may  convey 
withoat  the  other,  except  in  conveyance  of  homestead. 

HEW  TORK. 

(ISSO 
Wairanty  Deed. 

TUi  iKdentnre,  made  the  'lay  of  in  the  year  one 

thousand  nine  hundred  and  ,  between .  — .,  of ,  of  the 

first  part,  and ,  of ,  of  the  second  part, 

Wltnesaeth:    that  the  said  party  ol  the  flrst  part  in  cansLderatiOD  of 

dollars,  lawful  money  of  the  United  States,  paid  by  the  party  of 

the  second  part,  doth  hereby  grant  and  Telease  auto  siud  party  of  the  second 
part,  his  heirs  and  assigns  forever  (here  ieMcHbe  the  premitei);  together 
with  the  appurtenances  and  all  the  estate  and  rights  of  the  psrty  of  the 
flrst  part  in  and  to  said  premises. 

To  Have  and  to  Hold,  the  above  granted  premises  unto  the  said  party  of 
the  second  part,  his  heirs  and  sasigns  forever. 

And  the  said  party  of  the  flrst  part  doth  covenant  with  said  party  of  the 
Kcond  part  as  follows: 

First.  That  the  party  of  the  first  part  is  aeiied  of  the  said  premises  in  fee 
simple,  end'  has  good  right  to  convey  the  same. 

Second.  That  the  party  of  the  second  part  shall  quietly  enjoy  the  same. 

Third.  That  said  premises  are  free  from  incumbrances. 

Fourth.     That  the  party  of  the  flrst  part  will  execute  or  procure  any  fur- 
ther necessary  assurance  of  the  title  to  said  premiaes. 

Fifth.  That  the  party  of  the  first  part  will  forever  warrant  the  title  to 
said  premises. 

IB  Witness  Whereof,  the  said  party  of  the  flrst  part  hath  hereunto  set  Ui 
hand  and  seal  the  day  and  year  flrst  above  written. 

Tn  the  presence  of , 
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Reqniiemeati. 

The  fongoing  ibort  form  of  Jeed  is  preacribeil  b;  statute,  and  the  B«- 
«order  la  anthorited  to  charge  an  extra  fee  for  longer  f OTms. 

The  places  of  residence  of  the  parties  ehonld  be  given  bj  street  and 
ttnmber  whenever  practicable.  If  deed  la  achnowledged  no  witness  neces- 
sarj,  A  seal  Is  reqaired  but  the  word  "seal,"  or  letters  "L.  8."  are 
aolBcient.  Words  of  inheritance  not  required.  Deed  conveys  all  grantor's 
interest  unless  specially  limited,  ^nsband  and  wife  join,  each  In  the  others 
conveyances  to  release  dower  or  curtesy.  No  separate  examination  of  the 
wife  is  now  required. 

Usual  forma  of  aeknowledgmente  substantially  same  ss  Uniform  Acknowl- 
adgment,  ante  p.  447. 

The  Torrens  systeni  of  land  title  legiBtiation  and  certification  has  been 
adopted. 

ITOBTK  OABOZJHA. 

For  Forms  of  Deeds,  see  Massacbusittb. 
<15B.) 

Aaknovledgment  by  Hwband  and  Wife. 

State  op ,  1 

CbnNTT  or ,  J  *^ 

1,  {name  and  offlcial  Utte),  do  hereby  certify  that  and 

his  wife  personally  appeared  before  me  this  day,  and  acknowledged  th«  due 
exeeution  of  the  within  dMd  of   (eonvoyaitce  or  mortgage) ;    and  the  said 

being  by  me  privately  examined,  sepsrste  and  apart  from  her  said 

husband,  touching  her  voluntary  execution  of  the  same,  doth  state  that  she 
signed  the  same  freely  and  voluntarily,  without  fear  or  compulsion  of  her 
said  husband  or  any  other  person,  and  that  she  doth  still  voluntarily  assent 
thereto. 

Witness  my  hand  and  seal,  this day  of  ,  A.  D.  1» — , 

Beqoiremeitto. 
Where  acknowledgment  is  taken  before  a  justice  of  the  peace  out  of 
county  where  deed  is  to  be  registered,  it  most  be  accompanied  by  certiilaats 
of  clerk  of  court  of  VBCord  that  he  was  an  acting  justice  and  that  his 
signature  is'  genuine.  Witnesses  not  required  when  deed  is  acknowledged. 
Scroll  answen  for  seal.  Husband  must  join  In  wife's  deed;  wife  joins  in 
husband's  to  release  doner. 

NORTH  DAKOTA. 

<160.J 

Warranty  Deed. 

This  Indenture,  Made  this  . day  of ,  in  the  year  of  oox 

I«rd  one  thousand  nine  hundred  and ,  between ,  of  , 

party  of  the  Srst  port,  and ,  of ,  party  of  the  second  part, 
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Witneesetb:    that  the  said  putj  of  the  flnt  part,  in  coBsidraation  of  the 

gum  of  dollars  to  him  in  hand  paid  by  the  part;  of  the  second 

part,  the  receipt  whereof  is  hereby  acknowledged,  does  hereby  grant,  bati' 
gain,  aell  and  convey  unto  the  said  party  of  the  Mcond  part,  hia  beira  and 
asNgna  forever,  all  that  tract  or  parcel  of  land  lying  and  being  in  th« 

county  of and  State  of  North  Dakota,  to  wit:  , 

To  Have  and  to  Hold  the  same,  together  with  all  the  hereditaments  and  ap- 
pnrtenances  thereunto  belonging  or  in  any  wise  appertaining,  to  the  said 
party  of  the  aeeond  part,  his  heirs  and  assigns,  forerer.    And  the  said 

Z. party  of  the  first  part,  for  himself,  hia  heirs,  executora  and  ad- 

ministratoTB,  corenants  with  the  sud  party  of  the  second  part,  hia  hein  aad 
sssigna,  that  he  is  well  seized  in  fee  of  the  lands  and  premises  aforeaaiil, 
and  has  good  right  to  sell  and  coDvey  the  same  in  manner  aad  form  afore- 
said; that  the  same  are  free  from  all  incarobrancea,  and  the  above  bar- 
gained and  granted  lands  and  premises  in  the  quiet  and  peaceable  poases' 
aion  of  the  said  party  of  the  second  part,  his  heirs  and  assigns,  against 
all  persons  lawfully  claiming  or  to  ciaim  the  whole  or  any  part  thereof, 
the  said  party  of  tbe  first  part  will  warrant  and  defend.  In  testimony 
whereof,  etc. 

(161.) 

Acknowledgment. 

On  this day  of in  the  year peraonaUy  appeared 

known  to  me  (or  proved  to  me  on  the  oath  of )  to  be  the 

person  who  is  described  in  and  who  executed  the  within  instnuneat,  and 
acknowledged  to  me  that  he  executed  the  same, 

Seqoirementa. 

No  witness  or  seal  is  required. 

The  deed  of  a  corporation  must  be  acknowledged  by  its  president  «r 
secretary.  Neither  husband  nor  wife  need  join  in  the  conveyances  of  the 
other.  Each  may  convey  to  the  other.  The  Torrena  system  of  land  title 
and  registration  has  been  adopted. 

OHIO. 

<162.) 
Wftrranty  Seed. 

Know  «U  Hen  hj  these  Presents,  That  I,  ,  of  ,  tbe 

grantor  (■/  vnmarried  to  state),  tor  the  consideration  of  dollars 

(f )    received   to   my   satisfaction   from   ,   of   ,  the 

grantee,  do  give,  grant,  bargain,  sell  and  convey  unto  the  said  grantee,  his 

heirs  and  assigns,  the  following  describeil  premises,  Bitunte  in  tbe 

of ,  County  of ,  and  State  of  Ohio,  to  wit:     (deecriptton) , 

but  subject  to  all  legal  highways. 

To  Have  and  to  Hold  the  above  granted  and  bargained  premieee,  with 
the  appurteoaucea  thereof,  unto  the  said  grantee,  his  heirs  and  assigns  for-' 
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And  I,  the  said  grantor,  for  mjself  and  mj  heirs,  executors  and 
ntora,  eovenaut  irith  the  said  grantee,  his  heirs  and  assignB,  that  at 
and  until  the  sasealing  of  thaae  presente  I  am  nell  seiced  of  the  above 
deaeiibed  premises  as  a  good  and  indefeasible  estate  in  fee  simple,  and 
have  good  right  to  bargain  and  sell  the  sanae  in  manner  and  form  as  above 
written,  and  that  the  laoie  are  free  from  all  incumbrances  whatsoever; 
and  that  I  will  warrant  and  defend  said  premises,  with  the  appurtenances 
thereunto  belonging,  to  the  said  grantee,  his  heirs  and  assigns,  against  all 
lawful  claims  and  demands  whatsoever. 

And  I  (if  married,  here  intert  name  of  hiuband  or  vrife),  wife  (or  hus- 
band)  of  the  said  do  herebj  release  and  forever  quitclaim  unto 

the  said  grantee,  his  heirs  and  assigns,  all  my  right  and  expectancy  of 
dower  in  the  above  described  premises. 

^  witneM  whereof  we  haVe  hereunto  set  our  hands  the  day  of 

,  in  the  year  of  our  IiOt<1  one  thoosand  nine  hundred  and 

See  Uniform  Form  of  Acknowledgment,  ante  p.  447^ 

BecLvirementi. 

Two  witneves  are  required.  Private  seals  are  abolished.  Husband  and 
wife  join  in  and  acknowledge  each  other's  deeds  to  release  dower,  etc. 

OKIJIHOMA. 

(iea.> 

Wunnty  Deed — SUtntoiy  form. 

Xbow  ftll  Ken  bj  these  FreienU,  That of ,  party  of  the 

first  part,  in  conaiUeration  of  the  sum  of dollars  in  band  paid,  the 

receipt  of  which  is  hereby  acknowledged,  does  hereby  grant,  bargain,  sell 
and  convey  unto  ,  of  ,  party  of  the  seconil-  part,  the  fol- 
lowing deeeribed  real  property  and  premises,  situate  in  : —  County, 

State  of  Oklahoma,  to  wit;  (detcription),  together  with  all  the  improve- 
ments thereon  and  the  apportenances  thereunto  belonging,  sail  warrants  the 
title  to  tbe  same.  To  have  and  to  hold  said  described  premises  unto  the 
said  party  of  the  second  part,  his  heirs  and  aisigns  forever,  free,  clear, 
and  diaehorged  of  and  from  ail  former  grants,  charges,  taxes,  judgments, 
mortgages,  and  other  liens  and  Incumbrancee  of  whatsoever  nature.    Signed 

and  delivered  this  day  of  ,  19 — 

Statb  ot ,  1 

County  of ,  J  ^^' 

Before  me,  a in  and  for  said  County  and  State,  on  this 

day  of  )  19 ,  personally  appeared  and  _ — „_ —  his  wife, 

to  me  known  to  be  the  identical  persons  who  executed  the  within  and 
forgoing  instrument,  and  acknowledged  to  me  that  they  executed  the  same 
as  their  free  and  voluntary  act  and  deed,  for  tbe  uses  and  purposes  therein 
set  forth. 

(Signalvre  and  SeaJ.) 

My  commission  expbee . 
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Beqnirements. 
Neither  witneesee  nor  seals  are  necessary.    Husband  or  wife  need  not  j(^ 
in  the  other's  deed  except  to  releaae  bomestesd. 


Warranty  Deed. 

Know  all  Hen  by  these  Prft»ent*,  That  I, of ,  in  eon- 

■ideration  of dollars  to  me  paid  by of ,  h>?e  bar- 
gamed  and  sold,  and  by  tbese  preaeota  do  grant,  bargain,  sell  and  convey 
unto  said ,  hia  lieirs  and  aatigns,  all  the  following  bounded  and  de- 
scribed real  property,  situate  in  the  Connty  of  and  State  of 

Oregon:   together  with  all  and  singular  the  tenementa,  beredita- 

meots  and  appurtenances  thereto  belonging,  or  in  any  wiae  appertaining, 
and  also  all  my  estate,  right,  title  anil  interest  in  and  to  the  aame,  inelnd- 
ing  dower  and  claim  of  dower. 

To  Have  and  to  Hold  tbe  above  described  and  panted  premises  unto  the 

said ,  his  heirs  and  assigns  forerei.    And  I,  ,  the  grantor 

above  named,  do  covenant  to  and  with  ,  the  above-named  grantee, 

his  heirs  and  assigns,  that  I  am  lawfully  seiaed  in  fee  simple  of  the  above 
granted  premises,  that  said  premisea  are  free  from  all  incnmbrancea, 
and  that  I  will,  and  my  heirs,  executors  and  administratora  shall  warrant 
and  defend  the  above  granted  premises,  and  every  part  and  parcel  thereof, 
against  the  lawful  claims  and  demands  of  all  persons  whomsoever. 

In  Witness  Whereof,  etc. 

<166.) 

'  AoknowledgmeiLt  by  Hniband  and  Wife. 

This  certifies  that  on  this  day  of  ,  A.  D.  19 ,  bafora 

ma  the  undersigned   (name  and  official  title),  in  and  for  said  connty  and 

State,  personaily  appeared  the  within  named and his  wife, 

to  me  personally  known  (or  satisfaetorils  proven  to  me  on  oath)  to  be 
the  identical  individuals  described  in,  and  who  executed  the  within  instru- 
ment, and  acknowledged  to  me  that  they  executed  the  aame  freely  and 
voluntarily,  for  the  uses  and  purposes  therein  expressed. 

BeqniiementB. 

Deeds  must  be  sealed  (a  scroll  is  sufflcient).  Two  witnesses  are  neces- 
sary. Worda  of  inheritance  not  required.  Deed  conveys  all  grantor's 
interest  unless  specially  limited.  Husband  and  wife  join  in  each  other's 
deeds  to  release  dower  or  curtesy.  The  Torrena  system  of  land-title  r^istra- 
tion  and  certification  haa  been  adopted. 
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Warranty  Deed. 

Xhfi  Indsatnn,  M»de  the daj  of ,  in  tlw  jau  of  our 

Iiord  Mi«  thoDund  niiie  hundred  and between ,  of , 

And ,  his  wife,  partiea  of  the  flrrt  part,  and ,  of ,  part^ 

of  the  aecond  part,  Witneweth:    tbat  the  mid  partisa  of  the  ttrtt  part,  for 

and  in  consideration  of  the  Bum  of doUan,  lawful  mouej  of  the  United 

States  of  America,  unto  them  well  and  trulj  paid  bj  the  laid  party  of  the 
second  part^  at  or  before  the  sealing  and  deliverf  of  these  preKnts,  the 
receipt  whereof  is  hereby  acknowledged,  have  granted,  bargained,  sold, 
aliened,  enfeoffed,  released,  conveyed  and  confirmed,  and  hj  these  presents 
do  gTBot,  bargain,  sell,  aliene,  enfeoff,  release,  convey  and  confirm  nnto  the 
said  '(name  «/  grantee)  his  heirs  and  assigns,  the  following  de- 
scribed parcel  of  had,  that  is  to  say,  (here  dtieribt  the  premitei 

granted.) 

Together  with  all  and  siugnlar  the  buildings,  improvements,  ways,  waters, 
watei-courses,  rights,  liberties,  privileges,  hereditaments  and  appnrtenaseea 
wbatBoever  thereunto  belonging  or  in  Sioy  wise  appertaining,  and  the  re- 
versions and  remainders,  rents,  ismies,  and  profits  thereof;  and  all  the 
estate,  right,  title,  interest,  property,  claim,  and  demand  whatsoever  of  the 
said  parties  of  the  first  part  in  law,  equity  or  otherwise  howsoever,  of,  in, 
and  to  the  same  and  every  ptnt  thereof. 

To  Have  and  to  Hold  the  said  hereditaments   and  premises 

hereby  granted,  or  mentioned  and  intended  so  to  be,  with  the  appurtenances 

onto  the  said ,  his  heirs  and  assigns,  to  and  for  the  only 

proper  use  and  behoof  of  the  said ,  his  heirs  snd  asdgna  forever. 

And  the  said  parties  at  the  first  part,  their  heirs,  eiecutore,  and  adminis- 
trators, do  b;  these  presents,  eoveuant,  grant,  and  agree  to  and  with  the 

nid  his  heirs  and  assigns,  that  they,  the  said  parties  of  the  first 

part,  and  their  heirs,  all  and  singular  the  hereditaments  and  premlaee  herdn 
above  described  and  granted,  or  meotioned  and  intended  so  to  be,  with  the 
sppurtenaneee,  unto  the  said  party  of  the  second  part,  his  heln  and  assigns, 
against  the  said  parties  of  the  first  part,  and  their  heirs,  and  against  all 
and  every  ether  person  or  persons  whomsoever  Iswfally  claiming  or  to  claim 
the  same  or  any  part  thereof,  shall  and  will  warrant  and  forever  defend. 

In  Witness  Whereof,  etc. 

Statb  or ,        T 

OonNTTor ,  /"■ 

On  this -^ day  of ,  A.  D.  IS ,  before  me,  came  the  above 

named  and  ,  and  severally  acknowledged  the  foregoing 

deed  to  be  their  act  and  deed,  snd  desired  the  same  to  be  recorded  as  such. 

In  Witness,  etc. 

(Offldal  Character.) 
My  commission  .expires 
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B«qTiiRmeati. 
The  deed  moat  be  edgned,  aeftled  and  acknowledged,  and  leeorded  io  ths 
coiuit7  where  the  property  is,  within  ninetj  daja,  except  in  Philadelphia 
where  recording  must  be  done  at  once.  Deeds  executed  out  of  the  State 
must  be  recorded  witluu.  six  months.  Deeds  SDbeequeotlj  recorded  have 
priority  only  from  date  of  record.  One  or  more  witnesses  are  usoalij 
taken,  bat  are  not  required.  A  scroll  answers  for  a  seal.  Hnsband  must 
join  in  wife's  deed,  and  she  must  join  in  his,  to  release  dower.  Separate 
examination  of  wif«  not  now  required. 


(ie7.) 
WamntyDeed. 

I, ,  of ,  in  the  Province  of ,  in  thrf  Philippine  Is-  ' 

lands,  in  consideration   of   dollars   to   me   paid   bj  ,   of 

,  do  herebj  sell  and  convey  to  the  said his  heira  and  as- 

dgn^  that  parcel  of  land,  togetbei  with  all  the  buildings  and  improvements 

tbereon,  situated  in  the  monicipalitj  of in  th«  Province  of 

in  the  Philippine  Islands,  bounded  and  deseribed  as  followB;    

and  tbe  said does  hereby  covenant  and  agree  with  tbe  said 

that  he  is  lawfully  seized  in  fee  of  said  premises,  that  they  are  free  from 
aQ  incumbrances,   that   he  has  a   perfect  Tight   to  convey  the   same,  and 

that  he  will  warrant  and  forever  defend  tbe  same  onto  tbe  said  

bis  beirs  and  as^gns,  against  the  lawful  claims  of  all  persons  wbomsoever. 

!■  Witness,  etc. 

Signed  tn  pretence  of 

KeqniremeBti. 
Two  witnesses  are  necessary.    No  seal  required.    A  qvten)  of  land  r^ia- 
tration  and  certification  has  been  adopted. 

PORTO  RICO. 

Deeds  are  drawn  and  executed  in  accordance  with  the  forms  of  the 
Spanish  law.  Tbe  deed  is  drawn  up  by  a  notary,  who  retains  tbe  original 
and  issues  a  copy  to  the  parties.  It  must  Tocite  how  tbe  title  of  the 
grautor  was  acquired,  tbe  date  and  place  where  passed,  names  and  domicile 
of  the  parties,  a  dsaeription  of  the  premises,  and  a  full  statement  of  the 
contideration.  It  must  be  executed  in  the  presence  of  two  witnesses,  not 
related  to  the  notary  or  to  the  parties,  and  Recorded. 

RHODE  XSLAHD. 

(168.) 

Warranty  Deed. 

lo  all  People  to  Wh«m  these  Presents  Shall  Come,  I, ,  (nonw  of 

grantor),  of  in  tbe  County  of  ,  in  tbe  State  of , 
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Bend  greetlnga.    Enow  ^e,  that  I,  the  nid ,  hereinaftei  called  the 

grantor,  for  and  in  conaideTation  of  the  som  of  dollar^  to  me 

in  liand  before  the  enaealing  hereof  -well  and  tmlj  paid  b;  ,  of 

,  the  receipt  nbereof  I  do  hereby  acknowledge,  and  am  therewitli 

fnllf  aatisfled  and  contented  and  paid,  and  thereof  and  of  every  part  and 

parcel   thereof  do   exonerate,   acquit   and   discharge   the   said  ,   his 

heiri,  ezacntorB  and  administratoTS  forever,  by  these  presents  have  given, 
granted,  bargained,  sold,  aliened,  enfeoffed,  conveyed  and  eonflrmed,  and 
by   these   presents   do   freely,   fully    and   absolutely   give,   grant,   bargain, 

eell,  aliene,  enfeoff,  convey  and  conftrm  unto  the  said  ,  hereinafter 

called  the  grantee,  his  heira  and  aeaigna  forever,  all  that :  ^ 

To  Have  and  to  Hold  the  said  granted  and  bargained  premiees,  with 
all  the  appnrtenancee,  privileges  and  commodities  to  the  same  belonging 
VT  in  any  niee  appertaining,  to  the  eajd  grantee  and  hie  heira  and  assigns 
forever.  And  I  the  said  grantor,  for  myself  and  for  my  heirs,  eiecntoni 
and  administrators,  do  covenant  with  the  said  grantee,  his  heirs  and  asaigns, 
that  at  and  before  the  ensealing  hereof  I  am  the  trae,  sole  and  lawful 
owner  of  the  above  bargained  premises,  and  am  lawfully  seized  and  poe- 
sesaed  of  the  same  in  my  own  proper  right,  as  a  good,  perfect  and  absolute 
eatate  of  Inheritance  in  fee  simple,  and  have  in  myself  good  right,  fnl) 
power  and  lawful  authority  to  grant,  bargain,  sell,  convey  and  confirm  th» 
said  bargained  premises  in  manner  aforesaid.  And  that  the  said  grantee, 
his  heirs  and  assigns,  shall  and  may  from  time  to  time  and  at  all  times 
forever  hereafter,  by  force  and  virtue  of  these  presents,  lawfully,  peaceably 
and  quietly  have,  hold,  use,  occupy,  possess  and  enjoy  the  said  demised  and 
bargained  premises  with  the  appurtenances,  free  and  clear,  and  freely  and 
clearly  acquitted,  exonerated  and  discharged  of  and  from  all  and  all  man- 
ner of  former  and  other  gifts,  grants,  bargains,  sales,  leases,  mortgages, 
wills,  entails,  jointures,  dowries,  judgments,  executions  and  incumbrances 
of  whatever  name  or  nature  soever  that  might  in  any  measure  or  degree 
obstruct  or  make  void  this  present  deed.  Furthermore  I,  the  said  grantor, 
for  nyseU  and  for  my  heirs,  executors  and  administrators,  do  covenant  and 
engage  the  above  demised  premises  to  the  said  grantee,  his  heirs  and  as- 
signs, against  the  lawful  claims  or  demands  of  any  person  or  persons 
whatsoever,    forever,    to   warrant,    secure    and    defend    by   these   presents. 

And  I, wife  of  the  said  grantor,  in  consideration  of  the  sum  paid 

aa  aforesaid,  do  hereby  release  and  forever  quitclaim  unto  the  said  grantee, 
his  heirs  and  assigns,  all  my  right  of  dower  in  and  to  the  aforegranted 
premises. 

In  TestimoBy  Whereof,  etc. 

BigneA,  Sealed,  and  DeUvered  in  Ifte  Prenence  of 

State  or ,        "1 

County  or ,  J^^' 

On  this day  of in  the  year before  me  personally 

appeared and L  his  wife,  both  known  to  me,  and  known  by 

me  to  be  the  persons  executing  the  foregoing  instrument,  and  they  severally 
acknowledged  said  instrument  to  be  their  free  act  and  deed. 

In  WttasM,  etc. 
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Beqoiremeittt. 

Tbe  deed  must  be  acknowledged  and  recorded  in  the  office  of  the  eleik 
or  recordeT  of  deeils  of  the  town  or  city  where  the  property  it.  Witnesse* 
are  not  essential.  Private  seals  are  abolished.  Hnsband  and  wife  join  to 
release  dower  or  curtesy.    Both  acknowledge. 

-    SOUTH  OABOUirA. 


Wuranty  Deed. 

The  State  of  South  Cabouna. 

Know  all  Hen  hy  these  PreteBtt,  That  I,  A.  B.,  of ,  in  the 

State  aforesaid,  in  consideration  of  tbe  snin  of  dollara  to  me  in 

band  paid  at  and  before  the  sealing  of  these  presents,  tbe  receipt  whereof 
ia  hereby  acknowledged,  have  granted,  bargained,  sold,  and  released,  and 

by  these  presents  do  grant,  bargain,  sell  and  release  unto  C.  D.,  of  . __ 

all  that  (Aere  detcribe  the  premieea)  Together  with  all  and  singu- 
lar the  rights,  members,  hereditaments,  and  appnrteoances  to  tbe  said  prem- 
ises belonging,  or  in  any  wise  incident  or  appertaining. 

To  Eave  and  to  Hold  all  anil  singular  tbe  premises  before  mentioned 
unto  the  said  C.  D.,  his  heirs  and  assigns  forever.  And  I  do  hereby  bind 
myself,  my  beirs,  eieeatora,  and  administrators,  to  warrant  and  forever 
defend  all  and  singular  tbe  said  premises  nnto  the  said  C.  D.,  his  heirs  and 
assigns,  against  myself  and  my  heirs,  and  against  every  person  whomsoever 
lawfnlly  claiming  or  to  claim  the  same  or  any  part  thereof. 

Wltneu   my  hand  and  seal  tbis  day  of  in   the  year 

of  OUT  Lord and  in  tbe year  of  the  independence  of  tbe 

United  States  of  America. 

(SigMture.)     [L.S.] 

Signed,  Sealed,  and  DeKvered  fn  (he  Pretence  of 


Personally  appeare<l  before  me  (name  and  tttle)  ,  and  made  oath 

that  he  saw  tbe  within  named  A.  B.  sign,  seal,  as  his  act  and  deed,  and  de- 
liver the  within  written  deed;   and  that  be,  with ,  witnessed  the  ex- 

■  eculion  thereof. 

Sworn  to  before  me,  this day  of ,  19 — 

(Signature.) 

In  Sooth  Carolina  deeds  are  not  acknowledged  by  tbe  grantor  in  tlie 
□sual  way,  but  are  proved  for  record  by  the  affidavit  of  a  subscHbing 
witnesB  as  above. 

Dower  is  released  by  acknowledgment  before  a  notary  public,  or  other 
official,  as  follows: 

I, (nnme  and  titlf),  do  hereby  certify  that the  wife  of   . 

the  within  named did  tbis  day  appear  before  me,  and,  upon  being 


_-.OO^^IC 


FOBHS  OF  DEBDB.  485 

privately  and  separately  examiDed  by  me,  did  declare  that  ebe  does  freely, 
volDDtarUy  and  iritbout  any  eompolBioii,  dread,  or  fa&r  of  any  person  or 
persona  wboinBoeTer,  reuouDM,  release,   aod   forever  reliuqniah  uoto  tlu 

-nithiu  Darned  his  heirs  and  aHSigns,  all  her  interest  and  estate, 

and  also  all  her  right  and  elHim  of  dawei  of,  in,  or  to  all  and  sin^tular  the 
premises  -within  mentioned  and  released  {ti^nolw-e  of  wife). 

Given   under   my  hand   and   seal   this  day  of _,   A.    D. 

19 

Beqaitements. 

Deed  requiree  a  «eal — a  seroll  is  snffieient — and  roust  be  executed  in 

preaence  of  two  or  more  witnesses.    If  recorded  within  ten  days  from  date 

it  ia  notice  from   its  date;    otherwise   from   date   of   record.     Belease   of 

dower  mast  be  Teeorded  within  forty  days. 

SOUTH  DAKOTA. 

Forms  of  deeds  and  aeknowledgments  are   substantially  the  same  as 
these  of  North  Dakota. 

(170.) 

Wamuty  Deed— Statutory  Form. 

,  grantor,  of ,  tor  and  in  consideration  of dollars, 

grants,  conveys  and  warrants  to ,  grantee,  of ,  whose  poet- 
office  address  is ,  the  following  described  real  estate  in  the  County 

of ,  and  State  of  Sontb  Dakota,  namoly,  (descHplion.) 

Dated  the day  of ,  IB 

Beqniremesti. 
Neither  wttnesaee  nor  seals  are  required.    Deed  mnat  contain  poet-oSce 
addren  of  grantee.    Husband  and  wife  need  not  join  except  to  release 
.  homestecd,  bvt  aanal]y  do  so. 


(171.> 

Por  Form  of  Warranty  Deed,  see  Eambas. 
Statutory  Form. 

I  hereby  convey  to the  following  tract  of  land,  and  I  warrant  the 

title  against  all  persons  whomsoever. 

Stati  or ,       1 

County  of ,  J  ^■■ 

PersoDally  appeared  before  me  {name  and  title)  the  within  named 
grantor,  with  whom  I  am  personally  acquainted,  and  who  aeknowleSged 
that  he  executed  the  irithin  deed  for  the  purpose  therein  contained. 

And,  ,  wife  of  the  said  ,  having  appeared  before  me 

privily  and  apart  from  her  husband,  the  said  acknowledged  tte 
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oxecDtion  of  the  said  deed  to  have  been  done  b;  bei,  (reelj,  volaotarilj, 
ftnd  andcntandinglf,  without  compulaiaii  or  constraint  from  her  Mid  hn»- 
bftud,   and   for   tbe   purpose   therein   eipresaed. 

Wltneu  my  hand  and  seal  of  offlee  this dajr  of ,  A.  D. 

19 

SeqniremeiitB.    . 

Deeda  must  be  acknowledKed  b;  the  grantor,  or  proved  hj  two  witoeBHea. 
If  acknowledged  no  witness  is  Decenary.  Seals  are  nbolished.  Husband 
and  wife  join  to  release  dower  or  curtesy.  Words  of  inheritanee  are  nnnee- 
esaary.  Deed  passes  grantor's  entire  interest  nnless  ipeciallj  limited.  A. 
i^ston  of  registeiiiig  and  issuing  land  titles  baa  been  adopted. 


(172.) 
Warranty  Deed. 

Btltk  or ,        "1 

County  of J^' 

Xnow  all  Ken  by  these  Presents,  That  I, ,  of ,  in  the 

County  of  ,  in  the  State  of  ,  for  and  in  consideration  of 

dollars  to  me  Id  hand  paid  by  tbe' receipt  of  which  is 

hereby  acknowledged  and  confeBsed,  have  granted,  sold  and  conveyed,  and 

by  these  presents   do   grant,   sell   and  convey  unto   the  said   ,   of 

,  in  the  County  of ,  in  the  State  of ,  all  that  certain 

(description  of  premises). 

To  Have  and  to  Hold  the  above  described  premises,  together  with  all  and 
singular  the  rights  Hud  appurtenances  thereto  in  any  wise  belonging,  nnto 
the  said ,  his  Iwrs  or  assigns,  forever.  Aoi  I  do  hereby  bind  my- 
self, my  heirs,  eiscotors  and  edministratars,  to  warrant  and  forever  de- 
fend all  and  singular  the  said  premises  unto  the  said ,  his  heirs  and 

assigns,  against  every  person  whomsoever  lavrfully  claiming  or  to  claim  the 
same,  or  any  part  thereof. 

Witness  Ky  Hand,  etc. 

State  or ,        ■» 

County  op J^*" 

Before  me .: (name  and  character  of  oJPee)  on  this  day  personally 

appeared ,  known  to  me  (or  proved  to  me  on  the  oath  of ) 

to  be  the  person  whose  name  is  subscribed  to  the  foregoing  instrument,  and 
acknowledged  to  me  that  he  executed  the  ame  for  the  purpose  and  con- 
sideration therein  expressed. 

Oiven  under  my  hand  and  seal  of  office  this  day  of  , 

A.  D . 

(1780 
AoknowIedgmeBt  of  Harried  Womui, 

Before  me (name,  etc.),  on  this  day  personally  appeared , 

wife  of ,  known  to  me  (or  proved  to  mp  on  the  oath  of ) 
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to  be  the  penon  whose  name  is  inbMribed  to  the  foregoing  iuitmineiit,  And 
baTing  been  exMnined  by  me  privily  and  apart  froin  her  hiuband,  and 

haTisg  the  eame  fully  explained  to  her,  she,  the  aaid acknowledged 

paid  inBtmmant  to  be  her  set  and  deed,  and  declared  that  she  had  willingly 
■igned  the  Mune  for  the  purpoeea  and  eoudderation  therein  ei^ieeaed,  and 
did  not  wiah  to  retract  it. 

Bequirementi. 
Deed  niut  be  ncknewledged,  oi  proved  by  two  wltneeeee.     No  aeal  ia 
neeeeaary.    Hagband  nuet  join  in  wife's  deed.     She  need  not  join  In  hii^ 
exe^t  to  eonvej  homestead. 

TTTAH. 

For  Form  of  Deeds,  see  Califcwnia. 

<1T40 

Wimnty  Seed — Statutory  Torm. 

A.  B.  grantor,  of  ,  hereby  conveys  and  warrants  to  C  D.,  of 

,  for  the  sum  of  dollars,  the  following  described  traet 

of  land  in County,  Utah:    (dM«nptum), 

WltDess  the  liand  of  said  grantor  thia day  of ,  A.  D. 

State  of ,        ^ 

ConuTT  OP ,  j"" 

On  this di^  of -,  A.  D.  19 — ,  personally  appeared  before 

mo  (nmitf  and  offleial  tUl^)  ,  the  signer  of  the  above  instrnment 

(or  latiifaetoTHy  proved  io  vt«  to  be  the  tigner  of  the  above  inetrument 

by  the  oath  of a  oompeteKt  and  credible  vitneu  for  that  pvrpote 

by  me  dvly  neom)  and  dnly  acknowledged  to  me  that  he  ezeeated  the 

In  Witness,  etc. 


Beqniremeiiti. 

Neither   witneeees   nor   seals   necessary,   bnt    one   witness   nana!      Vnfe 
should  join  in  haeband's  deed,  but  she  may  convey  without  him. 

TZBIIOMT. 

<1T6.> 

WamntyDeed. 

Kaev  all  Hen  br  these  Presenta:    That  I, ,  of in  the 

Oonnty  of    ,     ,       ,  and  State  of  ,  in  conaiderBtion  of  

dollars  psid  to  my  fuB  satisfaction  by of ,  by  these  presents 

do  freely  give,  grant,  sell,  convey  and  eonflrm  nnto  the  said  ,  and 
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Ills  beirs  and  aatigns,  forever,  a  certain  parcel  of  land  in described 

as  follows,  ns:    To  have  and  to  hold  said  granted  premises,  with  all  the 

pririleges  and   appurteuanceB  thereof,  to  the  said  ,  bis   beirs  and 

asugns,  to  their  own  use  and  behoof  forever;     and  1,  the  said  , 

tor  m;self  and  mj  heirs,  executors  and  administrators,  do  covenant  with 

the  said  ,  his  heirs  and  assigns,  that  until  the  enaealing  of  these 

presents  I  am  the  sole  owner  of  said  premises,  and  have  good  right  and 
title  to  convey  the  same  in  manner  aforesaid;    that  th^  are  free  from 
every  ineombrance;    and  Z  bereb;  engage  to  warrant  and  defend  tbe 
same  against  all  lawfnl  claims  whatever. 
la  Wltneat  Wbeteof,  etc. 


State  or 
County 


At this day  of ,  A.  D.  19 , personally 

appeared  and  acknowledged  this  instrument  by  him  sealed  and  sobscribed 
to  be  his  free  act  and  deed  before  me. 

Beqniremeitti. 

Deeds  mnst  be  signed  and  seHle<l, — the  letters  L,  8.  are  sufficient, in  tbe 

presence  of  two  witnesses,  acknowledged,  and  recorded  in  clerk's  office  of 
city. or  town  where  property  Is  situated.  Hnshand  must  join  in  conveyance 
of  wife's  real  estate,  she  need  not  join  in  conveyance  of  his.  There  is  DO 
dower  or  curtesy. 

TtRGIIIIA. 
<1T8J 

Warranty  Deed — Statutory  Form. 

This  deed.  Made  this day  of ,  18 ,  between  , of 

of  the  first  part,  and  of  of  tbe  second  part, 

Witnesseth:    that  in  consideration  of  the  sum  of doUaiB,  the  Mid 

doth   grant   unto   tbe  said  ,   with   general   warranty,    (or 

with  special  warranty)  all  that,  etc.,  ^^—^^     The  said  oove- 

nants  that  be  hath  the  right  to  convey  the  sud  land  to  tbe  grantee;  that 
he  has  done  no  act  to  incumber  the  said  land;  that  tbe  grantee  shall  bave 
possession  of  the  said  land,  free  from  all  inenmbraneea;  and  Hint  be, 
tbe  said  party  of  the  first  part,  will  ezecote  sneb  further  assnrmnce  of  th« 
said  land  as  may  be  requisite. 

Witness  the  following  signature  and  seal 

Statb  or ,  y 

ConBTT  or ,  ]■"■ 

I, (name  and  offleiai  title)  do  certify  that whose  name 

is  signed  to  the  writing  above  (or  hereto  annexed),  bearii^  date  tbe    ■     , 

day  of 19 ,  has  acknowledged  the  same  before  me  in  my  eonnty 

and  State  aforesaid.    Oiveo  onder  my  band  and  official  seal  this  , — 

day  of A.  D.  19 , 
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Beqnireraenti. 

A  deed  nnlMB  Mpeciallj  lituited  eonveTS  grantor '■  entire  interegt.  Con- 
Tejanee  "with  general  warrantr"  oper&teB  as  a  full  varrauty  agaloat  all 
perwHis;  '*witb  special  warntntj,"  only  against  grantor  and  tboae  claim- 
ing under  tarn.  Dower  or  cortesf  and  homestead  releaMd  ij  j(^t  deed 
of  hoBbaud  and  wife.  When  deed  is  acknowledged,  no  witnesses  requiied. 
A  acroU  answers  for  seaL 


<I7T0 

Warraaty  Seed. 

TUa  IiLdeiLtnre  Witneeseth:   that ,  of  ,  part;  of  the  first 

part,  for  and  in  eonsideration  of  the  sum  of doUaia  of  the  United 

States  of  America,  to  him  in  hand  paid  b; ,  paTtj  of  the  seeond 

part,  has  granted,  bargained  and  sold,  and  by  Oieee  presents  doth  grant, 
bargain,  sell  and  eonvej  onto  the  said  party  of  tb«  second  part  and  to 
hia  hetra  and  aiaignB,  the  following  described  premises,  Ijing  and  being 
in  the  Ommtj  of ,  State  of  Washington,  to  wit: 

To  Have  aad  to  Hold  the  said  premises,  with  their  apportanances,  unto 
the  said  party   of  the  second  part,  his  heirs  and  asaigna,   forever;    and 

the  said  party  of   the  first   part,   doth  hereby  covenant   to   and 

with  the  said  party  of  the  aeeond  part,  his  heira  and  aesigns,  that  be  is  the 
owner  In  fee  simple  of  said  premises;  that  they  are  free  from  all  incum- 
brances; and  that  be  will  warrant  and  defoid  tbe  mubo  from  all  lawful 
claims  whatsoever. 

Wttana  Us  haxd,  etc. 

(17a) 
SUtntory  Fona. 

The  grantor, of ,  for  and  In  consideTatlon  of in 

band  paid,  eonreys  and  waminta  to of ,  the  following  de> 

scribed  real  estate vis:    situate  in  tbe  Connty  of State 

□f  Washington. 

Dated  this day  of ,  19 

I, (lUtflie  and  ogieial  title)  do  hereby  certify  that  on  this , 

day  of ,  IB ,  personally  appeared  before  me ,  and , 

his  wife,  to  me  known  to  be  the  individuate  described  in  and  who  ozecnted 
the  within  instrument,  and  acknowledged  that  they  signed  the  same  as 
their  free  and  voluntary  act  and  deed,  for  the  usee  and  poipoeee  therein 

menUoned.     Qiven  under  my  hand  and  ofBdal  seal  thia  day  of 

,  ID 

Reqnirementi. 
Words  of  inberitonee  are  unneeeesary.    No  witneeeea  are  required.    The 
nse  of  private  seals  is  abolished.    The  Torrens  system  of  land-title  r^istra- 
tion  and  certification  has  been  adopted. 
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'Deed   of  commumt^  property   or   homeatesd  mast  be  «ZMnted  and   ftc- 
knowledged  by  huaband  and  wife;   otbemigo  neither  n«ed  jdbi  in  the  other's 

WEIT  VIBOIHIA. 

For  Form*  of  Deeds,  and  Acknowledgment,  see  ViBonoi. 

Bequirementi. 
Deede  mast  be  executed  under  seal  or  scroll,  and  acknowledged  or  proTod 
by  two  witnesses.  Witnesses  are  not  Tcquireil  when  deed  is  acknowledged. 
Hnsbond  and  wife  join  in  each  other's  deede  to  releaae  dower  or  curte^. 

wiscoiinir. 

For  Form  of  Deed,  see  Illinois. 


Statutory  Foim. 

grantor,  of  ,  hereby  conveys  'and  warrants  to  

grantee,  of ,  for  the  sum  of dollars,  the  following  tract  of 

land  in County  and  State  of  Wisconain  (kcre  deaeribe  prvnitM). 

Wltneu  the  hand  and  seal  of  said  grantor  this day  of  , 

IB — 

(180.) 

Aoknowle^ment  by  Hnabuid  and  Wife. 

Pereonally  came  before  me  this day  of ,  19 ,  the  above 

(or  vithin)  named  .  and ,  his  wife,  to  me  known  to  be  the 

persons  who  executed  the  foregoing  (or  wtlhifi)  instrument,  and  acknowl- 
edged the  same. 

Seqnirementt. 
Deeds  mnst  be  signed  and  sealed  in  presence  of  two  witnesaw,  aeknowl* 
edged,  and  recorded,    A  scroll  answers  for  a  seaL    Wife  jcAaa  in  husband's 
deed  to  release  dower.     She  may  conTey  as  though  unmarried. 

WTOjoira. 

(181.) 

Wazxanty  Deed — Statutory  Form. 

A.  B.,  of grantor,  for  and  In  consideration  of in  hand 

paid,  conveys  and  warrants  to  C.  D.  of  ,  grantee,  the  foDowing 

described  real  estate  (detaription)  situate  in  the  Cotinty  of ,  State 

of  Wyoming,  (^nd  where  the  right  of  homettead  u  involvtd,  add  the 
foUoming:)  Hereby  releasing  and  waiving  all  rights  under  and  by  virtue 
of  the  homestead  exemption  laws  of  said  State. 

Dated  this day  of ,  19 — .    In  presence  of  , 
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Aeknonledgineiit  by  Huband  ud  Wife. 

On  tUs  ^^^— .  day  of ,  19 ,  before  me  penoaeily  appeaired 

A.  B.,  and  C.  D.,  bis  wife,  to  me  known  to  be  the  persona  described  in  and 
who  exeented  the  foregoing  instrnmeut,  and  acknowledged  that  thef  exe- 
cuted the  lame  as  tlieir  free  act  and  deed. 

(Where  tka  right  of  homMttad  ia  reletued  add):  indndin;  the  leleua 
and  waiver  of  the  right  of  homestead,  the  aaid  wife  having  been  bj  me 
fnUj  apprised  of  her  right  and  the  effect  of  signing  and  aeluowledging 
the  said  inttmment. 

Uj.  term  or  eonuninion  expires  . 

Beqnirementi. 
One  witness  required.     Private  seals,  except  of  eorporationa,  abolislied. 
Neither  husband  or  wife  need  join  in  the  other's  deed,  except  to  isleaae 
bouMtead. 


QYSESlAL  foexs. 


QnltoUim  Deed  iritlLoat  any  Wftmnty. 

TUi  ladentnre.  Made  the day  of in  year  one  thoosand 

nine  linndred  and  between  (aaaM,  retidenee,  and  oooh- 

patioit  of  the  graittor)  of  the  first  part,  and  (Hom^  irrid^ace,  and  ocou- 
patioH  of  the  grantee)  of  the  second  part,  Witneoseth:   that  the  aaid  part7 

Df  the  first  part,  for  and  in  consideration  of  the  sum  of  lawfnl 

money  of  tlie  United  States  of  America,  to  him  in  hand  paid,  by  the  aaid 
party  of  the  second  putt,  at  or  before  the  ensealing  and  delivery  of  these 
presents,  the  receipt  whereof  is  hereby  acknowledged,  has  remised,  released, 
and  qaitelaimed,  .and  by  these  presents  does  remise,  release,  and  quitclaim, 
unto  the  said  party  of  the  second  part,  and  to  his  heirs  and  assigns  forever, 
all  {liere  deeenbe  the  loiid  or  frtmUea  granted'). 

Together  with  all  and  singalaT  the  tenements,  hereditaments,  and  appur- 
tenances thereto  belonging  or  in  any  wise  appertaining,  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  issues,  and  profits  thereof. 
Aod  also  all  the  estate,  right,  title,  interest,  property,  possession,  claim,  and 
demand  whatsoever,  as  well  in  law  aa  in  eqnity,  of  the  said  party  of  the  first 
part,  of,  in,  or, to  the  above-deacrilMd  premises,  and  every  part  and  parcel 
thereof,  with  the  appnrtensncee.  To  have  and  to  hold  al)  and  ringnlar  the 
above  mentioned  and  described  premises,  together  with  the  appurtenances, 
onto  the  said  party  of  the  second  part,  and  ids  heirs  and  assigns  forever. 

In  Witness  Thereof,  The  said  party  of  the  first  part  has  hereunto  set 
Ins  hand  and  seal  the  da^  and  year  first  above  written. 

iSignatvre.)     (Seal.) 
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ftttitolaim  Deed  with  Speoitl  Wunatf. 

Know  all  Men  br  tlieie  fiewnla.  That  I, ,  of  in  eon- 

sidentton  of dollars  to  me  pud  by of ,  the  roctipt 

whereof  is  hereby  ackoowledged,  do  hetebj  remise,  release,  and  foreTer 
qoitelaim  nDto  the  said a  certain  parcel  of  land,  etc. 

To  Hare  and  to  Hold  the  above  released  premises  with  the  priTileges  sad 

appartenances  thereto  belonging,  to  the  said  and  his  heirs  and 

assigns,  to  their  own  nse  and  behoof  forever. 

And  I  hereby,  for  myself  and  my  heirs,  executors  and  administrators, 

covenant  with  the  said and  Me  heirs  and  assigns,  that  the  released 

premises  are  free  from  all  incumbrances  made  or  Buffered  by  me,  and  that 
I  will,  and  my  heirs,  executors  and  administrators  shall,  warrant  and  de- 
fend the  same  against  the  lawful  claims  and  demands  of  all  persons  claiming 
by,  throDgh  or  under  me,  but  against  none  otfaer. 

And  for  the  consideration  aforesaid  I, wife  of  the  said 

hereby  release  to  the  said and  bis  heirs  and  assigns  all  right  of  and 

to  both  dower  and  homestead,  and  all  rights  by  statute,  and  all  rights 
whatever  in  said  premises. 

In  Witness  Wliereof ,  etc. 

(18S.) 

Separate  Belinqniilimeiit  of  Homeitead  and  Sower  in  Land  to  be 
Sold  under  Exeontion. 

Know  all  Hen  by  these  Presents,  That  we (nams  and  reiidmce 

of  the  debtor)   and    (name  of  his  uiife)   wife  of  the  said  of  the 

County  of and  State  of ,  parties  of  the  first  part,  for  tl» 

som  of  one  dollar  to  us  paid  by  (name  of  the  pwekaier)   of 

the  County  of . — —  and  State  of party  of  the  second  part,  the 

receipt  whereof  is  hereby  acknowledged,  do  hereby  agree  and  consent  to  let 
the  said  party  of  the  second  part  levy  and  sell,  under  a  certun  execution, 

in  favor  of  him,  the  said  party  of  the  second  part,  and  against  

(name  of  the  debtor,  or  the  defendant  in  the  mil  in  vhich  the  execution 

issued)   now  in  the  hands  of  the  sheriff   of  the  County  of  and 

State  of  and  dated  the  day  of A..  D.  19 — , 

the  following  described  tract  of  land,  situated  in  the  County  of . _  and 

State  of  to  wit    (here  deeeribe  the  land  or  premiiei  granted), 

(and  being  the  same  lanit  heretofore  held,  used,  and  occupied  by  the  said 
parties  of  the  first  part,  as  a  homestead)  hereby  waiving,  releasing,  relin- 
quishing, and  surrendering  to  and  in  favor  of  said  party  of  the  second  part, 
under  the  said  levy  and  sale  on  said  execution,  all  the  right,  title,  claim, 
interest,  and  benefit  which  we,  the  said  parties  of  the  first  part,  and  each  of 
us,  have  in  and  to  said  premises,  by  virtue  of  any  and  all  homestead- 
exemption  law^  now  or  heretofore  in  force  in  the  State  of  ,  end 

more  especially  "An  Act  to  exempt  Homesteads  from  Sale  on  Execution," 
now  in  force  in  the  State  of . 
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WltKeu  our  hands  and  moIb  this  the Aay  of ,  IB — 

(Signature.)     (Seal) 
laiffnatvn.)     iseaL) 

STiTi  OF ,  ^ 

CouKTT  or ,   J**" 

I,  *  (offlcial  title)  in  and  for  nid  eoniitj,  in  the  Btate  afoTO- 

*  said,  do  berebj'  certify  that  penoiiBll7  known  to  me  as  the  same 

p«raon  whose  name  ia  subaeribed  to  the  simexed  instrnment,  appeared  before 
me  this  day  in  peraon,  and  acknowledged  that  ho  signed,  sealed,  and  de- 
livered the  aaid  Inatmment  of  writing  aa  hia  bee  and  TOhintarj  act,  for  the 
DSBB  and  pnrpoaee  therein  aet  forth. 

And  the  said  (the  name  of  the  wife)  wife  of  the  aaid hsTing 

been  by  me  examined,  separate  and  apart,  and  out  of  the  hearing  of  her 
hnebaod,  and  the  contents  and  meaning  of  the  aaid  Inftrnment  of  writing 
having  been  oj  me  folly  made  known  and  explained  to  her,  and  she  also  by 
me  being  folly  Infonned  of  her  rights  nnder  the  Homestead  Laws  of  this 
State,  acknowledged  that  Ae  had  freely  and  voluntarily  execnted  the  same, 
ftnd  relinqnished  her  dower  to  the  lands  and  tenements  therein  mentioned, 
witfaoDt  eompniaion  of  her  said  hnaband,  and  that  she  does  not  wiah  to 
retract  the  same. 

Qiren  nnder  my  hand  and  seal  this  — — —  day  of ,  A.  D.  19 — 

(Sigwtwe.)     (Seal) 
(186.) 

Deed  of  a  Corporatioa. 

TUs  Indentnie,  Made  this day  of ,  A.  D.  19 ,  by  and 

between  (name  of  the  corporation),  a  corporation  organiisd  under  the  laws 

of  the  State  of ,  and  whose  principal  office  is  situated  in , 

Connty   of  ,  and  Stbte   of  party   of  the   first   part,   and 

(ntnne  and  residence  of  the  grantee),  party  of  the  second  part, 

WitoesBetii : 

That  the  Bidd  _   (name  of  the  corporation),  party  of  the  flr>t 

part,  in  considention  of  the  som  of dollars  to  it  paid  by  the  party 

of  the  second  part,  the  receipt  of  which  is  hereby  acknowledged,  doth 
hereby  grant,  bargain,  sell,  and  convey  onto  the  said  party  of  the  eecond 
part  ell  and  singalar  the  premises  hereinafter  described,  to  wit:  (here 
inetrt  location  and  deieription  of  the  premiaet),  together  with  ftll  the  privi- 
leges and  appurtenances  thereto  belonging. 

Tn  Hare  and  to  Hold  the  said  granted  premises  to  him,  the  aaid  party  of 
the  second  part,  and  his  heirs  and  assigns,  to  their  own  use  and  behoof 

(Bere  iniert  any  covenant  of  varrantg  or  other  covenant*  vihieh  may  he 
agreed  upon  between  the  partie*,  in  the  eame  form  ai  In  deede  between  tedl- 
viduaU.) 
In  Wltnesi  Whereof,  the  seid  (name  of  the  corporation)  has  caused  this 

instrument  to  be  subscribed  in  its  name  by ,  its  president  (or  other 

officer  avthorieed  to  make  the  conveyance),  thereunto  duly  fiuthoriced,  and 
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Ita  corponttA  seal  to  be  hereimto  ai&xed  tbis  daj  and  je&r  flnt 

kbove  W7itt«n.  . , 

(name  of  the  corporation) 

hj ,  its  PreBident  (or  other  offlesr.) 

WitnesHW  (eorporalt  *Mt.) 

State  or ,  "i 

ConNTT  or ,  J  "■ 

On  UiiB  itij  of  ,  A.  D,  19 — ,  before  me  a 

DotAT^  public  (or  other  offlcUtl),  duly  commiuioiied,  and  authoriied  to  take 
ackoowledgmenta  of  deeds  in  and  for  udd  eountf  asd  State,  perMualljr 

appeared   tbe    above   named   ,   and    acknowledged   tbe   foregoing 

inctnunent  to  be  tbe  free  act  and  deed  of  the  eaid  (name  of  the  corpo- 
ration), tot  the  nsee  and  porpoeea  therein  set  forth. 

Witness  mj  hand  and  notarial  seal  this Aty  of ,  A.  D. 

19 •  . , 

(VotdHoE  Mat)  Notaij  public  (or  other  of^eial). 

It  the  deed  ia  made  in  pursuance  of  a  vote  of  the  corporation,  or  of  its 
board  of  directore  or  other  governing  bodf,  a  copy  of  aucb  Tote,  certiAed  by 
the  recording  officer  of  the  corporation  In  eubetantially  tbe  following  form, 
should  be  appended  to  the  deed : 

I, ,  secretary  of  the  (name  of  the  oorporatvm),  hereby  eerti^ 

that  at  a  meeting  of  said  eorponition  (or  of  iU  board  of  direetort,  etc) 

held  at  on  the day  of  IB ,  doly  certified  and  called  la 

accordance  with  the  By-lAwa,  a  quorum  being  present,  the  following  vote 
was  passed. 

"Voted — That  ,  the  president  of  the  corporation,  be  snthoriied 

to  execute,  acknowledge,  and  deliver,  in  Its  name,  and  to  seal  with  its 
corporate  seal,  a  deed  of  tbe  premises  (brief  ietoription,  sufficient  for 

identifleation),  to in  such  form  as  he  may  deem  proper." 

A  tnie  copy  from  tbe  records. 

Atteet.  , , 

Seeretarg. 

It  is  well  to  add  alio  an  affidavit  in  substantially  the  folloiring  form, 
as  in  some  States  such  affidavit  is  essential: 

Stati  or 

Count  J  or  _ 

On  this day  of ,  A.  D.  10 ,  before  me, a  notary 

public,  duly  commissioned  in  and  for  said  county,  and  authoriied  by  law  to 
administer  oaths  and  take  acknowledgments  of  deeds,  persoHBlly  appeared 

the  above  named  ,  who,  being  flrat  duly  sworn,  doth  depoae   and 

say,  that  he  ia  the  president  (or  other  official)  of  the  said  (name  of  the 
corporation) ;  that  he  is  authorized  to  execute,  acknowledge,  and  deliver 
deeds  in  the  name  of  said  corporation  and  on  its  behalf,  that  tbe  said  instru- 
ment was  dgned  and  sealed  by  him  in  behalf  of  said  corporation,  by  its 
anthority  (or  &y  oiltkortty  of  ite  board  of  direetort),  and  that  the  seal 
affixed  to  said  instrument  ia  tbe  corporate  seal  of  the  said  (name  of  the 
corporation), 

(If  the  corporation  hai  no  teal,  the  affidavit  should  to  recite.) 
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Ik  WltBeu  Whereof  I  have  hereoDto  set  mj  hand  and  affixed  mj  offlelal 
leal,  thie _  day  of ,  A.  D.  19 — 


Deed  of  Executor  or  Tnutee  under  Power  in  «  Will. 

Know  ill  Ken  by  theM  Preieiiti,  Tbat  I,  of  ,  in  tbe 

County  of and  State  of ,  as  I  am  Ezeentor  of  (or  Trvatee 

vnder)  the  last  wilt  and  teatament  of  deceased,  kite  of  

in  the  Conuty  of and  State  of ,  which  will  was  -dnly  proved, 

allowed,  and  admitted  to  probate  tn  the  Probate  Court  tor  the  County  of 

and  State  of ,  on  the day  of ,  A.  D.  19 , 

and  my  appointment  aa  sueh  executor  (or  tnutee)  duly  eonfirmed  by  said 
court,  do  by  virtue  and  in  execntion  of  the  powers  to  me  given  in  and  by 
laid  will,  and  of  every  other  power  and  authority  me  hereunto  enabling, 

and  in  consideration  of  the  anm  of dollars  to  me  paid  by of 

in  the  Conuty  of  and  State  of  ,  the  receipt  of 

which  is  hereby  acknowledged,  give,  grant,  bargain,  sell  and  convey  to  the 

said the  following  described  real  eatate  situBted  in ,  in  the 

Conuty  of  and  State  of ,  tc  wit:    (degenptUm). 

To  HaTe  and  to  Hold  the  afore-granted  premises,  witli  all  the  rights, 
privil^ea  and  appurtenances  to  the  same  belonging,  or  in  any  way  apper- 
taining, to  the  said ,  Us  hdrs  and  assigns,  to  hia  and  their  use  and 

behoof  forerrer. 

In  Wit&eM  Whereof,  I,  the  said ,  have  hereunto  set  my  hand 

and  seal  as  such  executor  (or  tnuUe)  this day  of ,  A.  D. 

(Eiecutor  (or  Tnittee}. 
u.  ,  A.  D.  19 , 

Then  personally  appeared  the  above  named ,  executor  (or  tnutee) 

as  aforesaid,  and  acknowledged  the  foregoing  instrument  to  be  his  free  act 
and  deed,  before  me.  '    , 

(ISB.) 
Deed  of  Ezeontor  hj  Licenae  of  Court. 

Zbow  all  KeB  by  these  Presents,  That  whereaa (noms  of  the 

executor)  in  the  County  of and  State  of ,  executor  of  the 

lart  will  of ,  (name  of  the  iMtator)  late  of deceased,  by 

an  Older  of  the  Court  of  Probate,   held  at  within   and  for  the 

County  of on  the  day  of  in  the  year  one  thou- 
sand nine  hundred  and  was  licensed  and  empowered  to  sell  and 

pass  deeds  to  convey  certain  real  estate  of  the  said  deceased;    and  whereas, 

I,  the  said  executor,  having  giver  public  notice  of  the  intended 

•ale,  by  canring  notiflcstions  thereof  to  be  published  once  a  week,  for  three 
Bueceesive  weehs  prior  to  the  time  of  sale.  In  the  newspaper  called  tbe 
printed  at  and  having  first  taken  the  oath  and  given 
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the  bond  by  law  in  such  easet  required,  did  on  tbe dsj  of     ,, 

in  the  year  one  tbousand  nine  hnndied  and panoant  to  the  order 

and  notice  aforesaid,  sell  bj  pabUe  auction  the  real  estate  of  the  raid  de- 
ceased hereinafter  described,  to    (name,   retidence,   and   occupation   of  the 

piirehater)  for  the  sum  of  doUars,  he  being  the  highest  bidder 

therefor, 

Sow,  therefore,  Know  ye,  That  I,  the  said ezeentor  as  afore- 
said, bj  virtue  of  the  power  and  ftathoritj  in  me  rested  aa  aforeaaid,  and 

in  eanaideration  of  the  aforwaid  sum  of  dollars  paid  by  the  Mid 

(name  of  the  jmrduuery  the  leeeipt  whereof  is  hereby  acknowl- 
edged, do,  by  these  presents,  give,  grant,  sell,  and  convey  unto  the  said 

(here  describe  the  land  or  prenuM  granttd,  by  mslet  and  boitada, 

and  content!  or  quantity,  or  boundary  marJca  or  vion/umentt,  and  refer  ta 
the  deed  of  the  land  to  the  testator,  tinder  mhieh  he  held  it). 

To  Have  and  to  Hold  the  afore-granted  preniisel,  with  all  the  privileges 

and  sppurtenances  to  tbe  sama  belonging,  to  him  the  said (name  of 

pwehater)  and  his  heirs  sod  aseigss,  to  his  and  titeir  uoe  aid  behoof 

forever.     And  I  the  said (name  of  ezecirtor)  for  myBett  and  inj 

hebi,  ezeentora,  and  administrators,  do  hereby  covenant  with  the  s^d 
{name  of  ptirckater)  and  his  heirs  and  assignH,  that  in  pursuance  of  the 
order  aforesaid,  I  gave  public  notice  of  the  said  intended  sale,  in  manner 
aforesaid,  and  that  I  took  tlie  oath  and  gave  the  bond  by  law  reqnired, 
previous  to  fixing  on  the  time  and  place  of  sale. 

In  Witness  Whereof,  I,  tbe  said  eieentor  as  aforeaaid,  have 

hereunto  set  my  hand  and  seal  this day  of  In  tbe  year  of 

OUT  Lord  one  thonsand  nine  hunilred  and 

iSignatwe.)     (Seal) 

Signed,  Sealed,  and  Detivered  in.  the  Pretenee  of 

Administrators  and  OnardiaiiB  can  convey  lands  only  by  license  of  the 
Probate  Court.  Their  deeds  are  mibstantlally  the  same  in  form  as  that 
above,  aubstitoting  for  "executor,"  etc.,  "adminislTfttor  of  the  goods 
and  estate  of "  or  "guardian  of , and ,  minor  chil- 
dren of ,"  as  the  ease  may  be. 

<i8a.) 

Seed  of  Tmitee  in  Bankruptcy. 

This  Indenture,  Made  this day  of ,  IB ,  between .^ 

of ,  IVnstee  of  the  estate  and  effects  of ,  late  of , 

a  bankrupt,  of  the  first  part;    and of ,  party  of  tbe  second 

part,  Witneeaeth; 

Whereas,  a  petition  for  adjudication  in  bankruptcy  was  on  the 

<)ay  of  filed  in  the  District  Court  of  the  United  States  for  the 

District  of  against  (or  by)  the  said  ,  who  was  thereupon 

on  the day  of 19 ,  adjudged  a  bankrupt;    and  the  said 

party  of  the  first  part  was  duly  chosen  and  appointed  TruBtee  of  the  estate 
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and  effects  of  said  bankrapt,  and  qualified  as  saeh  Tnutee  by  gtviuf  bond 
aa  required  bj  law  on  the  daj  of 19 

AmA   Wkenaa,   the   parcel  of  land  and   premiMB   hereinafter   deacribed, 

f onmng  a  part  of  the  bankrnpt  'a  estate,  were  on  the daj  of 

offered  for  sale  at  public  anction  by  the  said  Tnutee  at  ,  leeOTd- 

ing  to  certain  printed  eonditioDB  of  sale,  at  which  sale  the  aaid  

{grcmtee}  being  the  highest  bidder,  was  declared  the  purchaaei  of  the  said 
pnaiiaes  at  tbe  simi  of  dollars. 

(Or,  if  the  preMWM  vere  told  at  private  tale,  mbttitKte  for  the  latter 

part  0/  th«  latt  oIaW0.*  '  'Haoe  been  by  order  of  laid  court  made  the 

dag  of 19 ,  Mold  by  private  aate  to  the  aaid  party  of  the  sacottS 

part,  for  the  sum  of dollars.") 

Hmr  tUl  iBle&tiiTe  Witnemeth:    thst  in  oonsideratioii  of  tbe  stun  of 

dollars  paid  by  the  said to  the  said  Trostee,  tbe  receipt 

whereof  is  herein  acknowladged,  the  said ,  Trustee  as  aforesaid,  doth 

hereby  lendse,  release  and  forever  quitclaim  unto  the  said all  that 

parcel  of  land,  etc. 

To  Have  asA  to  Bold,  et«.  (at  in  previovt  deedt). 

b  Wtta«w,  etc. 

(IMh) 
De«d  of  Beferee  on  Foreclonre  ot  Itaetgtgt. 

This  iBdeatarc,  Hade  the day  of in  the  year  one  thoa- 

sand  nme  buBdred  aad between  {name  and  rttidence  of  the  referee 

and  grantor),  a  referee  dnly  ^pointed  as  hereinafter  mentioned,  of  the 
flrst  part,  and  (name,  rs*iilen«e,  and  occupation  of  the  grantee)  of  the 
second  part. 

WkeiMS,  at  a Term  of  the   (name  of  the  oovrf)   court,  on  the 

day  of  one  thonsand  nine  hundred  and  it  was 

among  other  things  ordered  and  adjudged  by  the  said  conrt,  in  a  certain 
action  then  pending  in  the  said  court,  between  (names  of  plaintiff  and 
defendant  in  the  aeiion)  ; 

That  all  and  singular  tbe  mortgaged  precniaea  mentioned  in  the  com- 
plaint in  said  action,  and  ia  aaid  judgment  described,  or  so  much  thereof  as 
might  be  sufficient  to  raise  the  amoniit  due  to  tbe  plaintiff  for  principal, 
interest,  and  costs  in  said  action,  and  which  might  be  sold  separately, 
without  material  injury  to  the  parties  interested,  be  sold  at  public  auction, 
according  to  the  conrse  and  practice  of  said  court,  by  or  under  the  direc- 
tion of  tbe  said  party  of  tbe  flrst  part  as  referee,  thereby  duly  appointed 
for  that  purpose;  that  the  said  sale  be  made  {htrg  ttaie  the  direetiont  in 
the  order  of  court  as  to  the  place  and  time  of  the  tale);  that  the  said 
referee  give  public  notice  of  the  time  and  place  of  sueb  sale,  according  to 
the  course  and  practice  of  said  court,  sod  that  any  of  the  parties  in  said 
action  might  become  a  purchaser  or  purchasers  on  such  sale;  that  the. 
said  referee  execute  to  the  purchaser  or  purchasers  of  the  said  mortgaged 
premises,  or  such  part  or  parts  thereof  as  should  be  sold,  a  good  and  sof-j 
flelent  deed  or  deeds  of  eonTcyance  for  the  same. 
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And  Wlieteat,  the  said  referee,  in  pQrsaance  of  the  said  judgment  at 

the  said  court,  did  on  the da;  of one  thonund  oine  hna- 

drei]  and sell  at  public  aaetion  at  (the  place  of  m(«)  the  premioM 

in  the  laid  judgment  mentioned,  due  notice  of  the  time  anil  place  of  soeli 
sale  being  flrst  given,  agreeably  to  the  said  judgment;  at  which  sale  tho 
premises  hereinafter  described  were  struck  off   to  the  said  partj   of  the 

second  part  for  the  sum  of  dollars,  that  being  tha  bighest  anin 

bidden  for  the  same.  Now  this  icdenttrre  nitnesseth,  that  the  said  referee, 
the  part;  of  the  first  part  to  these  presents,  in  order  to  carry  into  effect 
the  sale  so  made  by  him  as  aforesaid,  in  pursuance  of  the  judgment  of  said 
court,  and  in  conformity  to  tha  statute  in  such  case  made  and  provided,  and 
also  in  consideration  of  the  premises,  and  of  the  saiil  sum  of  money'  so 
bidden  as  aforesaid,  being  flrst  duly  paid  by  the  said  party  of  the  second 
part,  the  receipt  whereof  ia  hereby  acknowledged,  bath  bargained  and  sold, 
and  by  these  presents  doth  grant  and  convey  unto  the  said  party  of  the 
second  part,  the  premises  aforesaid,  situate,  bounded,  and  described  as 
follows  (_deicribe  here  the  premUei  told). 

To  Have  and  to  Hold  all  and  singular  the  premises  above  mentioned  and 
described,  and  hereby  conveyed,  or  intended  so  to  be,  unto  the  said  party 
of  the  second  part,  his  heirs  and  assigns,  to  and  for  bis  and  their  only 
proper  use,  benefit,  and  behoof. 

In  Witness  Wbereof,  The  said referee  as  aforesaid,  hatb  here- 
unto set  his  hand  and  seal,  the  day  and  year  flrst  above  written. 

(Signatwe.)     (Seal) 

Sealed  and  Delivered  in  the  Preaenee  of 

(19 1.) 

Seed  from  Tnutee  under  Tnut  Seed  to  Seevre  FaTment  of  Hotet. 

This  Deed,  Uade  and  entered  into  this  day  of ,  A.  D. 

nineteen  hundred  and by  and  between (nanttt  of  tnutee) 

part;  of  the  first  part,  and  (rtame,  remdence,  and  ocevpation  of  grantee) 
party  of  the  second  part,  Witneeseth:    that  whereas  (name  of  the  party  who 

oonve^/ed  the  eetate  to  the  tnuiee)   by  deed  dated  the  day  of 

,  19 ,  recorded  in  the  Recorder's  office  of  —  County,  State 

of in  book  page ,  conveyed  the  property  berein- 

after  described  in  trust  to  said   (name  of  truttee)  to  secure  the  payment 

of  certain  promissory  notes  in  said  deed  described,  and  whereas  

(here  deieribe  the  non-payment  or  other  default  whith  ha*  avthoriied  the 
tale  !>}/  the  trustee)  and  the  party  herein  of  the  flrst  part,  at  the  request  of 
the  legal  holder  of  said  promissory  notes  ncting  in  pursuance  of  the  provisiona 

of  said  deed  of  trust,  and  having  first  given days'  public  notice  of 

the  time,  terms,  and  place  of  sale,  and  of  the  property  to  be  sold,  by  ao 

advertisonent  inserted  on  the  day  of ,  A.  D.  ,  in 

the  a  daily  newspaper  printed  in  the  city  of  and  con- 
tinued to  the  day  of  sale  (as  will  appear  by  the  copy  of  said  sdvertise< 
meut,  and  affidavit  of  publication  thereof,  hereto  annexed  aa  a  part  of 
this  deed}  did  proceed  to  sell  the  property  described  in  said  deed  at  public 


.OO^^  IC 


FOBMS  OF  DBHDB.  499 

Tendne  to  the  highest  bidder  for  eaih  at  ^-__  io  the  cit;  of 

on the day  of  ,  19 — ,  between  the  hours  of  ten 

o'clock  in  the  moming  and  five  o'clock  in  the  aft«rDoon  of  said  day,  when 

Aod  where  the  same  nas  struck  oil  to (the  noma  of  the  purchaser 

Uifco  u  (he  grantee)  as  the  highest  and  lut  bidder  therefor,  at  the  price ' 

and  mim  of dollare,  fall  payment  whereof  is  hereby  acknowledgod; 

now,  said  party  of  the  firet  part,  by  virtue  of  the  proceedings  aforesaid, 

■nd  in  consideration  of  the  sum  of  dollars  to  him  in  hand  paid 

by  said  p&rty  of  the  second  part,  does  by  these  pieeente  bargain,  sell,  and 

convey  to  said (name  of  the  grantee)  all  the  right,  title,  and  ioter- 

set  which  by  virtue  of  Bald  trait  deed,  and  the  proceedings  aforesaid,  he 
may  or  can  bargain,  convey,  or  sell,  in  and  to  the  property  described  in 
said  deed  of  trust,  to  wit  (.here  de»cribe  the  land  or  prffmi«e«  granted  tn 
the  tame  way  in  which  they  are  detcribed  in  the  deed  of  trust  under  lohieh 
the  tnutee  actt). 

To  Hare   and  to   Hold  the  eaiJ   described  premieeB  unto   said  

{name  of  the  purchaser)  end  unto  his  heirs  and  BBsigne  forever. 

la  Wltneu  Whereof,  the  said  party  of  the  flrst  part  haa  hereto  set  his 
hand  and  seal  the  day  and  year  flr«t  herein  above  written. 

(Signature.)     (Seal.) 

In  Pretence  of 

(ie>.) 
Deed  of  Kaiter  in  Ghaneerr. 

This  Indentnie,  Uade  this day  of ,  A.  D.  16 — ,  between 

(noma  of  grantor)  Master  in  Chancery,  in  and  for  the  County  of 

and  State  of ,  of  the  first  part,  and (nome  of  grantee)  of 

the  second  part,  Witnesseth;    That  whereas,  at  the  term  of  the 

Court  of  tile  said  Connty  of and  State  of ■ ,  in  the 

year  of  oar  Lord  A.  D.  19 ,  In  a  certain  suit  and  proceedings  in  chancery, 

pending  in  said  court,  wherein  were  complainant!,  and  

were  defendants,  to  obtain  a  decree  for  the  sale  of  the  property  hereinafter 
described,  and  for  other  relief,  it  was  ordered,  adjudged,  and  decreed  by 
the  coart,  that  (here  set  forth  the  decree  under  whteh  the  aold  b  mode) 

and  '. Master  in  Chancery,  in  and  for  the  County  of  and 

State  of  was  appointed  to  execute  the  said  decree,  and  to  make, 

execute,  and  deliver  to  the  complainants  a  deed  to  the  said  premises  as 

aforeaud,  conv^ng  to (the.  name,  residence,  and  occupation  of  the 

grantees)  all  the  interest  and  title  of  the  defendant  to  said  premises. 

ITow,  therefore,  Xaow  all  Ken  by  thli  Seed,  Tliet  I,  Master 

in  Chancery  as  aforesaid,  in  caneideration  of  one  dollar  to  me  paid  by  the 
said  party  of  the  second  part,  the  receipt  whereof  I  acknowledge  before  the 
execution  hereof,  and  by  virtue  of  the  decree  aforesaid,  have  grauted, 
bargained,  and  sold,  and  do  hereby  grant,  bargain,  and  sell  unto  the  said 
party  of  the  second  part,  his  heirs  and  asrigns  forever,  the  following- 
described  real  estate,  lying  in  the  County  of and  State  of 

to  wit  (here  deeeribe  the  land  or  premises  granted). 
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To  Have  and  t«  Hold  Uie  uid  premiaeB,  with  all  the  appnrteDancefl  thereto 
belonging,  unto  tte  said  party  of  the  K«md  part,  iua  heira  and  assigna 

la  lettlaioay  Wkenvt,  I,  the  aaid  Master  in  Cfaaacery,  hare 

hereto  Kt  mj  hand  and  wal  the  daj  and  jear  flrat  above  written. 

(SigiuiUu-9.)     (Seal.) 
i«  Prtienoe  of 

(193.) 

Slienir'i  Deed  on  ExeoatioB  in  vie  in  wme  Wetteni  StntM. 

Wlienaa,  (the  naine  of  the  plaintiff  in-  the  miit  in  which  the  exeeutiem 

itned)  did  at  the term,  A.  D.  nineteen  hundred  and vt 

the court  for  the  Countj  of in  the  State  of ,  re- 

cover  a  judgment  againat  {name  of  the  defendant  in  that  tuil)   for  the 

nun  of and  costs  of  suit,  apon  which  judgment  and  execution  was 

issned,  dated  on  the day  of ,  A.  B.  nineteen  hundred  and 

directed   to  the  sheriff   of  County,   to   execute,   and   by 

virtue  of  nid  execution  (.name  of  the  theriff)    of  then 

sheriff  of  said  coonty,  levied  npon  the  lands  hereinafter  described,  and  the 
same  were  straeli  off  and  sold  to  (nam?  of  the  purohater  at  the  tker^'t 
Mle)  he  being  the  highest  and  beet  bidder  therefor,  and  the  time  and  place 
of  the  sale  thereof  having  been  duly  advertised  according  to  law. 

And  the  said (noma  of  the  purohoaer)  having  duly  assigned  his 

certificate  of  purchase  to (nofne  of  the  ^matee). 

How  tlierefore,  Kaow  all  b;  tbls  Deed,  That  I, {name  of  the 

Aeriff)  sheriff  of  said  County  of in  eonsidecation  of  the  premlaee, 

have  granted,  bargained,  and  sold,  and  do  hereby  couvey  to  the  svd 
(name  of  the  grantoe)  hia  heirs  and  asrigna,  the  following  described  tract 
of  land,  to  wit  (here  deeoribe  the  land  or  premiies  granted). 

To  HaTe  and  to  Hold  the  said  described  premises,  with  aU  the  appurte- 
nances thereto  belonging,  to  the  said  —.^—  (name  of  the  grantee)  and 
his  heirs  and  assignB  forever. 

Witness  my  hand  and  seal  this day  of  .. in  the  year  of  our 

Lord  one  thousand  nine  hundred  and  ^_^___ 

(fli^nature.)     (Seal.) 

In  Pretence  of 

Sheriff  of  Conntg. 

State  of ,  ■» 

County  or ,  j""" 

I. cleit  of  the court  of Coimty,  do  certify  that 

sheriff  of Oonnty,  peraonally  known  to  me  to  be  the  real 

I)«teon  whose  name  ia  subscribed  to  the  within  annexed  deed,  this  day  ae- 
knowlw^[ed  before  me  that  he  executed  the  said  deed,  as  such  sheriff, 
voluntarily  and  freely,  for  the  use  and  parposes  therein  set  forth. 

Given  nader  my  band,  and  the  seal  of  said  eoort,  this  day  of 

,  nineteen  hundred  and 

(SignatvTO.)  Clerk.     (Seal.) 
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Sheriff'a  Deed  of  an  Equity  of  Bedemption. 

(MABSAOHiiaKrTs  Foui.) 

Knov  All  Hen  I17  tb«M  PreMsti,  That  whereas  I,  A.  B.  a  deputy  sheriff 

for  the  CoiiDty  of in  the  Oominoime&lth  of  MassachaBetta,  having 

b;  virtae  of  a  writ  of  execution  which  was  iasued  upon  a  judgment  re- 
covered in  the Court  for  said  Coimtj  of ,  on  the  

iay  at ,  A.  D.  19 — ,  bj  T.  W.  againM  X  Y.,  suced  and  taken  all 

the  right  which  the  said  X  Y.  had  on  the da;  of _,  A.  D. 

19 ,  being  the  time  wtieu  the  same  was  attached  on  meaiie  process  (or  when 

the  tame  vat  teieed  and  taken  a»  aforetaid)  of  ledeeraing  the  mortgaged 
premiaeB  hereinafter  deeeribed;  and  having  given  the  uoticea  of  the  time 
and  place  of  sale  and  caused  to  be  published  the  adTertisenienta  thereof 

required  iff  law,  did  on  the day  of ,  A.  D.  19 ,  and  in 

aeaordmee  with  nid  notices  and  sdrertiBementa,  make  sale  of  the   said 

right  of  redemption  at  pubUe  auction  to  C.  D.  of ,  for  the  sum  of 

,  wbitdi  unonat  was  bid  by  the  said  C.  D.  and  was  the  highest  bid 

made  therefor  at  said  aoetioH. 

How  Tberefare,  in  conEoderatian  of  aajd  sum  of to  me  pud  bj 

the  sud  C.  D.,  the  receipt  of  which  I  hereby  acknowledge,  I  do,  as  deputy 
sheriff  as  aforesaid,  hereby  grant,  bargain,  sell  and  convey  nuto  the  said 
C.  D.  all  the  ri^t  which  the  said  X.  Y.  had  at  the  aforesaid  time  of 
attachment,  (or  teievre)  of  redeeming  &  certain  parcel  of  land,  etc.  (de- 
teribing  it). 

To  Eave  and  to  Hold  the  granted  premiees,  with  all  the  privileges  and 
appurtenances  thereto  belonging,  to  the  said  C.  D.  and  his  heirs  and  assigns 
to  tiieir  own  use  and  behoof  forever,  subject  however  to  be  redeemed 
agreeably  to  tlie  law  in  sueb.  case  made  and  proviiled. 

And  I  hereby  covenant  with  the  said  grantee  and  his  heirs  and  aswgns 
that  in  making  the  said  sale,  and  in  everything  concerning  the  same,  I 
have  complied  with  and  observed  the  rules  and  requirements  of  the  law  in 
relation  thereto;  but  I  do  not  covenant  that  the  said  X  Y.  had  any  right, 
title  or  interest  in  the  said  estate  at  the  time  aforesaid. 

In  Wltaets  Whereof,  etc. 

JfDftsagee'a  Deed  under  a  IPover  of  Sale. 

This  Indentnre,  Ifade  this day  of fa  the  year  of  ova 

Lord  one  thousand  nine  hundred  and  ,  between   (name  and  oceu- 

paticit  of  the  mortgagee)  of  the  County  of and  State  of  

party  of  the  fiiat  part,  and  (name  and  occupation  of  the  grantee)  of  the 
County  of and  State  of of  the  second  part. 

WltnesMtb:  that  whereas  (nani«  and  occupation  of  the  otener  and 
mortgagor  who  gave  to  the  mortgagee  the  power  now  exereited)   of  the 

County  of and  State  of did,  by  a  certain  deed,  dated  the 

day  of  A.  D.  19 ,  which  deed  is  Tecorded  in  the  Be- 
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Mtder's  office  of  the  Count;  of  >-  in  the  State  of on  the 

day  of  ,  A,  D.  IB^,  in  boolt     -of  at  page 

,  grant,  sell,  anil  convey  to  the  said  party  of  the  flrgt  part  all  the 

premises  hereinafter  deBcribeil,  to  secure  the  payment  of  a  certain  debt 
(or  note,  or  bond)  in  said  tleed  particularly  mentioned,  and  upon  certain 
tenna  in  said  deed  particularly  declared;  and  whereas  default  having  been 
made  in  the  payment  of  said  debt  (note  or  bond),  the  said  premiaes  were, 
by  said   party  of   the   firet   part,   duly   advertise<l   for   public   lale  «t   the 

door  of  the  coort-houae  (or  other  place)  in  the  County  of and 

8ttte  of   on   the   day   of  A.   D,    19 ,  in   the 

manner  prescribed  by  aaid  deed,  anct  were,  upon  the  day  aud  year  and  at 
the  place  last  mentioned  aforesaid,  in  purauane*  of  said  noticot  aold  at 
public  sale,  and  at  said  sale  the  said  party  of  the  aecond  part  was  the 
highest  and  best  bidder  therefor,  and  bid  for  the  tract  flrst  hereinafter 
named,  the  sum  of  dollara. 

Kow  TberefOTe,  These  presents  witness:  that  the  said  part7  of  the  firat 
part,  in  pursuance  of  the  power  and  authority  in  liim  vested  in  and  by 

the  said  deed,  and  in  consideration  of  the  sum  of  dollars,  to  the 

said  party  of  the  first  part  paid  by  the  said  party  of  the  second  part,  the 
receipt  whereof  is  hereby  acknowledged,  hath  released  and  quitclaimed,  and 
doth  hereby  convey,  remiae,  release,  and  quitclaim  to  the  aaid  party  of  the 
second  pBTt,  his  heirs  and  assigns  forever,  all  the  right,  title,  and  interest, 
as  well  in  law  as  in  equity,  which  the  said  party  of  the  first  part  hath 
acquired  by  virtue  of  the  deed  above  mentioned  of,  in,  and  to  all  that  certain 

tract,  piece,  or  parcel  of  land  situated  in  the  (foum  or  city)   of  

County  of  and  State  of  and  described  as  follows,  to 

wit,  (here  describe  the  premites). 

Together  with  all  and  singular  the  tenements,  hereditaments,  and  appur- 
tenances thereunto  belonging  or  in  any  wise  appertaining,  and  the  Teversiona, 
remainders,  rents,  issues,  and  profits  thereof;  and  also  all  the  estate,  right, 
title,  interest,  claim,  and  demand  whatsoever,  as  well  in  law  as  in  equity,  of 
the  said  party  of  the  first  part,  of,  in,  and  to  the  some,  and  any  and  ever; 
part  thereof,  with  the  appurtenances,  which  the  said  party  of  the  first  part 
acquired  by  virtue  of  said  deed: 

'  To  Have  and  to  Hold  the  aforesaid  right,  title,  and  interest  of  the 
said  party  of  the  first  part,  unto  the  said  party  of  the  second  part,  his  heirs 
and  assigns  forever,  as  fully  and  absolutely  as  the  said  party  of  the  first  part 
can,  by  virtue  of  the  power  and  authority  in  him  by  said  deed  vested,  con- 
vey the  same. 

In  WltDMi  Whereof,  The  party  of  the  first  part  hath  hereto  set  his 
hand  and  seal  the  day  and  year  first  above  written. 

(Signature  of  uHler:)      (Seal.) 

Signed,  Sealed,  and  Deliverei  in  the  Pretmor  of 
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<1M.> 

Deed  under  Power  of  Sale  ]Iortgae:e. 

(MASSAOHUsnTB  ItoEM.) 

Whereu, ,  of ,  in  the  County  oi  _ 

wealth  of  MaasachuHtts,  did  hj  mortgage  deed,  dated  _ 

in  Begiatiy  of  Deeds,  book  ,  page  - 

real   estate  hereinafter   described,   to   , 

in  and  hj  laid  mortgage  deed  the  grantee  therein  named,  his  executors, 
adminiatrstoTB,  or  aaslgne  were  authorized  and  empowerei^  upon  any  default 
in  the  performance  or  obBorranee  of  the  conditions  of  said  mortgage,  to  sell 
the  said  premises,  with  all  improvementB  that  might  be  thereon,  at  public 

auction  at  Arst  pnblishiDg  a  notice,  as  therein  required,  and  to 

eoDvey  the  same  by  proper  deed  or  deeds  to  the  purchaser  or  pnrchaaers 
absolutely  and  in  fee  dmple;  aud  whereas  there  has  been  aueh  default,  and 
notice  has  been  published,  and  a  sale  has  been  made,  aa  will  more  particu- 
larly appear  in  and  by  the  affidavit  hereto  subjoined : 

Bow  therefore  Know  all  tcen.  That  I,  the  said (mortgagee),  by 

virtue  and  in  ezacution  of  the  power  contaioed  in  said  mortgage  deed  as 
aforesaid,  and  of  every  other  power  me  hereto  enabling,  and  in  couaidera- 

tion  of  the  sum  of dollars  to  me  paid  by ,  of ,  the 

receipt  whereof  is  hereby  acknowledged,  do  hereby  grant,  bargain,  sell  and 

convey  unto  the  said ,  hia  heirs  and  assigns  forerer,  all  and  dngnlar 

the  premises  conveyed  by  the  aforesaid  -mortgage  deed,  namely:  (deter^- 
tiofi  as  in  mortgage  deed). 

To  BaTe  and  to  Hold  the  same  to  the  said  and  his  heirs  and 

assigns,  to  their  own  use  and  behoof  forever. 

In  Wltuen  Whereof,  I  the  said hereunto  set  my  hand  and  seal 

this day  of  ,  in  the  year  one  thousand  nine  hundred  and 

Signed  and  Sealed  in  the  Preienee  of 

OoMMOMWKU,TH  or  Massacbubetts. 
County  of 

Then  personally  appeared  the  above  named  and  acknowledged 

the  foregoing  instrument  to  be free  act  and  deed;  before  me, 

(Jwtice  of  the  Peace.) 
Attidatit. 

I,  ,  the  mor^gee  named  Id  the  foregoing  deed,  on  oath  depose 

and  say  that  defanlt  has  been  made  in  the  payment  of  the  (principal  or 
interett,  or  both),  mentioned  in  the  condition  of  the  mortgage  deed  abon 
referred  to,  the  said  (principal  or  etc.),  when  It  became  payable,  not  hav- 
ing been  at  that  time,  or  at  any  other  time,  paid  or  tendered,  to  any  person 
authorized  to  receive  the  same;  aii2  that,  purmant  to  the  provinons  of  said 
mor^ge  and  to  the  reqniremeutB  of  the  statutes  of  tbe  Commonwealth 
of  Hasaaehosetts,  I  published  once  a  week  for  three  sueceesiTe  weeks,  to 
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wit:    on  the  (datet  of  publication),  in  the  (name  of  nempaper),  a  nem- 

pl^r  published  in HforeBaid,  a  notice  of  which  the  following  is  & 

true  eop7  {patte  here  a  copy  of  the  notice  cut  from  the  nemipaper). 

And  I  further  depose  and  nf  that  parmant  to  said  notice,  and  at  the 
time  and  place  therein  appointed,  on  the  premises,  while  the  said  default 
continued,  I  sold  the  premises  conveyed  by  said  mortgage  deed  at  public 

auction,  by ,  a  duly  licensed  auctioneer,  to named  in  the 

forgoing  deed,  for  the  mim  of dollars,  which  amount  was  bid  by 

the  said  and  was  the  highest  bid  made  therefor  at  said  auction, 

and  X  have  this  day  delivered  to  siud the  foregoing  deed  of  said 

mortgaged  premises. 

Witness  my  hand  this day  of ,  A,  D.  19 — 

(Signature.) 

COllMON  WEALTH  or  HAS3AGBCSITT3. 

Then  personally  appeared  the  above  named and  made  oath  that 

tbe  foregoing  statement  by subscribed  ia  tme;  before  me, 

(Jiuliee  of  the  Peaoe.) 

(ieT.> 
Deed  of  yiwing  Clsuu. 

TU<  ladenture,  Uade  the  ^—^^  day  of ,  in  the  year  of  our 

Lord  one  thousand  nine  hundred  and  ,,      ,  between  _• (namt, 

retidence  and  oecvpation  of  grantor),  the  party  of  the  first  part,  and 

(aatiM,  etc.,  of  graittee),  party  of  the  second  part,  Witoesseth: 

that  the  said  party  of  the  first  part,  for  and  in  consideration  of  the  sum  of 

dollars  of  the  United  States  of  America,  to  him  in  hand  paid  by 

the  said  party, of  the  second  part,  the  receipt  of  which  is  hereby  acknowl- 
edged, have  granted,  bargmned,  sold,  remised,  released,  and  forever  quit- 
claimed, and  by  these  presents  do      grant,  bargain,  sell,  remise,  release,  and 

forever  quitclaim  unto  the  said  party  of  the  second  part  and  to  

heirs  and  asugns  (here  deteribe  tht  land  or  prmiism  granted). 

Together  with  all  the  dips,  spurs,  and  angles,  and  also  all 'the  metals, 
ores,  gold,  and  nlver-bearing  quarts  rock,  and  earth  therein;  and  all  the 
rif^ts,  priTilegea,  and  franchises  thereto  istident,  appendant,  snd  appur- 
tenant, or  therewith  usually  had  tnd  enjoyed;  and  also  all  and  singular 
the  tenements,  hereditamentE,  and  appurtenances  thereto  belon^ng,  or  in 
any  wise  appertaining,  and  the  rents,  issoea,  and  profits  thereof;  and  also 
all  the  estate,  right,  title,  interest,  property,  possession,  claim,  and  demand 
whatsoever,  as  well  in  law  as  In  equity,  of  the  said  party  of  the  first  partt 
of,  in,  or  to  the  said  premises,  and  every  part  and  parcel  thereof,  with  the 
appurtenances. 

To  Have  and  to  Held  all  and  Angular  the  said  premises,  together  with 
the  appnrtenanees  and  privileges  thereto  incident,  unto  the  swd  party  of 
the  second  part,  heirs  aad  assigns  forever. 

In  Witness  Whereof,  etc. 
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Tnut  Seed  for  the  Benefit  of  b  Wife,  or  aome  other  Fenon. 

TlUi  Doed,  Uada  and  entered  into  this daj  of nineteen 

haadred  and  by  and  between   (name,  retideiue,  and  oee»pation 

of  the  prautor)  part?  of  the  flitt  part,  and  — (fKim«,  retidmce, 

and  occufMlion  of  the  tnutee)  patty  of  the  seeond  part,  and (name 

of  the  vifa  or  tmy  perton  viho  u  to  hatie  lAe  betuflt  of  the  truit}  p«rtjr 
of  the  thiid  part,  Witneaseth:    That  the  uid  partj  of  the  flrat  part,  fa  con- 

■ideratioa  of  the  sum  of  —  dollars,  to  Mm  in  band  paid  bj  the  aaid 

partj  of  the  third  part,  the  receipt  of  which  ia  herebj  acknowledged,  and 
the  fnrther  sum  of  one  dollar,  to  him  paid  bj  the  said  party  of  the  second 
part,  the  receipt  of  which  is  hereby  also  acknowledged,  doth,  by  these  prea- 
ents,  give,  grant,  sell,  transfer,  convey,  and  assign  unto  the  said  party  of 
the  second  part,  the  folowiug  described  tract  or  parcel  of  land,  that  ia  to 
M.J  (here  detonbe  the  premitee). 

To  Have  and  to  Bold  the  Aane,  ^Ith  all  the  rights,  privileges,  and 
appurtenaneee  thereto  belonging,  or  in  any  wise  appertaining,  unto  him,  the 
said  party  of  the  second  par},  his  heirs  and  assigns  forever;    Id  trust,  how- 

erer,  to  and  for  the  sole  and  separate  use,  benefit,  and  behoof  of 

wife  of  (or  the  name  of  the  ton  or  daughter,  or  any  other  ^pereon,  tnay  be 
tnbttitnted  for  that  of  the  vnfe)   and  the  said  party  of  the  second  part 

hereby  covenants  and  agrees  to  and  with  the  aaid the  party  of  the 

third  part,  that  he  will  suffer  and  permit  her  (or  Mm),  without  let  or 
molestation,  to  have,  holt],  use,  occupy,  and  enjoy  the  aforesaid  premises, 
with  all  the  rents,  isBues,  profits,  and  proceeds  arising  therefrom,  whether 
from  Bale  or  lease  for  her  own  sole  use  and  benefit,  sepBTate  and  apart  from 
her  said  husband,  and  wholly  free  from  Ms  control  and  interference,  debts 
and  Uabilitiee,  enrtesy,  and  all  other  interests  whatsocrer;  anil  that  he 
will  at  any  and  all  times  hereafter,  at  the  request  and  direction  of  the  said 
^^__  (name  of  the  party  of  the  third  part)  expressed  in  writing,  signed 
by  her  (or  him)  or  by  her  (or  hit)  authority,  bargain,  sell,  mortgage, 
convey,  leftse,  rent,  convey  by  deed  of  tirust  for  any  pnrpoae,  or  otherwise 
diq>oee  of  said  premises,  or  any  part  thereof,  to  do  which  full  power  ia 
hereby  given,  and  will  pay  over  the  rents,  issues,  profits,  and  proceeds 
thereof  to  the  said  party  of  the  third  part,  and  that  he  will,  at  the  death 
of  the  said  party  of  the  third  part,  convey  or  dispose  of  the  said  premises, 
or  soeh  part  thereof  aa  may  then  be  held  by  him  under  this  deed,  and  all 
profits  and  proceeds  thereof,  in  such  manner,  to  such  person  or  persons, 
and  at  sneb  time  or  tioMB,  aa  the  said  party  of  the  thinl  part  shall,  by  her 
(or  hia)  last  will  and  teatament,  or  any  other  writing  signed  by  her,  or 
by  her  authority,  direct  or  appoint;  and  in  default  of  such  appointment, 
that  he  will  convey  such  premiscB  to  (A^tb  state  what  it  ie  intended  shall 
he  doKB  vith  the  property  at  the  death  of  fke  party  of  the  third  port  if 
he  or  the  die  ititettate).  And  the  said  party  of  the  third  part  shall  have 
power  at  any  time  hereafter,  whenever  she  (or  he)  shall  from  any  cause 
deem  It  neceasary  or  expedient,  by  an  inatrament  In  writing  under  her 
(or  hit)  hand  and  seal,  and  by  ber  (or  him)  acknowledged,  to  nominate 
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and  appoint  a  trnstM  or  tniateM,  in  the  pUee  uid  atead  of  the  partj  of  like 
Beeond  p&rt  ebove  named;  which  trustee  or  trnrteei,  or  the  enrrivor  of 
them,  or  the  heirs  of  eneh  BorriTOT,  ahall  hold  the  aaid  resl  eet&ta  upon  the 
game  trust  is  above  recited;  uid  apon  the  nomination  and  appointment  of 
such  new  trustees,  the  estate  in  trust  hereby  vested  in  said  party  of  the 
second  part  shall  thereby  be  folly  transferred  and  vested  in  the  tmatee  or 
trustees  so  appointed  by  the  said  party  of  the  third  part.  And  aaid  party  of 
the  first  part  hereby  covenants  to  warrant  and  defend  the  title  to  the  said 
real  estate  against  the  lawful  clsims  of  all  persons  whomsoever,  to  the  said 
parties  of  the  second  and  third  parte,  their  heira  and  asajgna.  And  the 
said  party  of  the  second  part  covenanta  faithfully  to  perform  and  folfll 
the  trust  herein  created. 
In  Testimony  Whereof,  ete. 

Seed  of  Gift. 

Knew  all  Ken  by  these  ?reients.  That  I, of ,  in  eon- 

sideration  of  the  love  and  affection  which  I  bter  to  ,  of  , 

and  in  further  consideration  of  the  amn  of  one  dolkr  to  me  paid  by  the 

aaid ,  the  receipt  of  which  is  hereby  acknowledged,  do  hereby  pre, 

grant,  bargain,  sell  and  convey  to  the  said  ,  a  certain  parcel  of 

land  with   the  bnildings  thereon  sitasted,  in  ,  in   the   Connty   of 

,  and  State  of ,  and  bounded  and  described  as  follows,  vie: 

To  Have  and  to  Eold,  etc.     (Continue  a»  in  tha  wual  form  of  deed.) 

<1B0.) 

Acknowledgment  of  Qrantor  and  Wife  Identified,  before  Commia- 
■ioner  for  another  State. 

Statu  or ,  1 

Count?  oy ,  J^^' 

Be  it  Bemembered,  That  on  the day  of ,  one  thousand 

nine  hundred  and ,  before  me, ,  eommisnoner  for  the  State 

of  (itameoftheStateoftahiehheiiaeommiaaioner)  resident  in  the 

of ,  duly  appointed,  coDimissioned,  and  ewom  to  take  acknowledg- 

rooLts  and  proof  of  deeds  and  other  writings  in  the  State  of ,  to  be 

used  or  Tecorded  in  the  said  State  of  (name  of  the  State  of  which  he  w 
oomntiMioner)  and  to  administer  oaths  and  affirmations,  and  to  take  depo- 
sitions in  eaid  State  of ,  to  be  used  within  the  said  State  of 1 

appeared  (name  of  grantor)  and  (name  of  viife  of  grantor)  his  wife,  who 
are  satisfactorily  proven  to  me  to  be  the  individuals  described  in,  and  who 
executed  the  within  deed,  froip  said  (nome  of  grantor)  and  wife  to  (name 
of  grantee)  by  the  oath  of  (iMnettee  to  their  identity),  who  being  by  me 
duly  cautioned  and  sworn,  deposed  that  be  knew  them,  the  individaals,  then 
present,  to  be  the  persons  described  in,  and  who  executed  the  within  deed 
(or,  "both  of  whom  are  penonaUy  itnown  to  me  to  be  the  peraoKs,"  rtc). 
The  said  and  his  wife,  then  and  there  acknowledged  to 
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me  that  tiiey  execoted  the  uid  deed  for  the  purpoaea  therein  mentioiied; 
and  the  said  (name  of  the  wife)  being  examined  by  me  privilT',  and  apart 
from  her  wid  husband,  aod  the  contaitB  and  effect  of  the  said  deed  being 
bj  me  flrst  dolj  explained  to  her,  did  then  and  there  aekaowledge  that  ihe 
executed  the  same  for  the  purposes  therein  mentioned,  treelj  and  Tithout 
eompnlaion  of  or  from  her  aaid  husband. 
In  Witnets  WUereof,  I  have  heraonto  set  mj  hand  and  affixed  the  msI 

of  mj  office,  on  the day  of in  the  j'ear  of  our  Lord  on* 

thonaand  nine  hundred  and  , 

(Signalvre.)     (£«at.) 

DOMDnOH  OF  CAHASA. 

The  two  Gaoadaa  were  separated  as  to  civil  rights  in  1791,  and 
the  French  laws  were  allowed  to  remain  in  force  in  Lower  Can- 
ada while  the  civil  taws  of  England  were  declared  to  be  in  force 
in  Upper  Canada.  Now  both  of  these  provtoces,  and  with  them 
nearly  all  the  other  British  provinces  in  North  America,  are 
consolidated  into  the  Dominion  of  Canada.  Bat  the  same  dis- 
tinction of  law  continues  to  a  considerable  extent.  In  the 
Province  of  Qaebec,  formerly  Lower  Canada,  the  principles, 
forms,  and  usages  of  the  French  law  prevail  largely ;  while,  in 
the  other  provinces,  the  common  law  of  England  prevails,  as  in 
the  United  States  generally,  and  the  forms  and  us^es  are  sub- 
stantially similar  in  all  of  them.  Forms  of  conveyancing  in  these 
latter  provinces  have  been  greatly  simplified  by  recent  statutes. 
Short  forms  have  been  substituted  for  those  formerly  in  use,  and 
in  several  of  the  provinces  the  Torrens  system  of  registration  and 
transfer  has  been  adopted. 

We  give  forms  of  deeds,  mortgages,  and  leases,  from  different 
provinces,  which  we  believe  will  suffice  for  practice  generally 
throughout  the  Dominion,  There  are  certain  provisions,  which, 
though  not  universal,  are  prevalent,  and  would  always  be  safe 
and  prudent.  Deeds  conveying  land  are  now  almtrat  universally 
registered,  and  there  should  be  a  snbscribing  witness,  who  de- 
clares in  an  affidavit  his  name,  residence,  and  occupation,  and 
makes  oath :  1.  To  the  execution  of  the  original,  and  of  the  dupli- 
cate, if  there  be  one.  2.  To  the  place  and  date  of  execution.  3. 
That  he  knew  the  parties  to  the  instrument,  or  one  or  more  of 
them,  as  the  case  may  be.  If  the  deed  be  made  in  Quebec,  it 
should  be  executed  before  a  judge,  or  prothonotary,  or  the  clerk 
of  the  Circiiit  Court,  or  a  commissioner  empowered  to  take  afB- 
davits,  or  a  notary  public. 


^d  by  Google 


[iOS  DEEDS  CONVEYING  LAND. 

PBOVmCE  OP  ALBEETA. 
The  ToiTWiB  B7«t«m  of  land  titlea  prevail!,  under  which  the  falloiriiig 
fonus  of  transfer  and  proof  are  used: 

I,  A.  B.  (addreu  and  oeeupation),  being  regiBtered  owner  of  an  etMt 
in  fee  simple,  Babject,  however,  to  such  inciuBbmBe««,  liens  and  interests 
as  are  notified  by  memorandum  undermitten  (or  mdorted  hereon),  in  ■& 
that  certain  tract  of  land  situate  in  the  Pronnce  of  Alberts,  being  com- 
posed  of   (here  ttate  ieicriptitm  of  property  trantf erred),   do  hereby,  in 

conBideiation  of  the  snni  of dollars  paid  to  me  by  C  D.  (adA-«M 

and  occupation),  the  receipt  of  which  sum  I  hereby  acknowledge,  transfer 
to  the  said  C.  D.  all  my  estate  and  interest  in  the  said  piece  of  land. 

I>  Wltnesi  WkerMf,  I  have  hereunto  set  my  hand  and  seal  this 

day  of ,  A.  D.  18 

Signed  by  the  taid  A.  B.  tn  the  prejenca  of 

There  must  be  annexed  to  the  transfer,  affidavits  of  grantor  and  grantee 
of  vahie  of  land,  buildings,  etc. 

Pbovimci  or , 

To  wit: 

I,  (full  name,  addrett  and  occupation  of  tlu  loidtsM),  make  oath  and 
say: 

1.  That   I   was   personally   present   and   did   see  named  in   the 

within  instrument,  who  is  personally  known  to  me  to  be  the  person  named 
therein,   <luly  sign,   seal,   and   execute   the   same,   for   the  purposes   named 

therein.    2.  That  the  same  was  executed  at  and  that  I  am  the 

subscribing  witness  thereto.    3.  That  I  know  the  said  and  he  is 

in  my  belief  of  the  full  age  of  twenty-one  years. 

Sworn  to  before  me  at this day  of ,  IB 

Beqnirementi. 
Transfer  must  be  eieeated  in  the  presence'  of  erne  witness,  whose  affidavit 
taken  as  above  before  a  notary  public  or  other  official  is  required  before 
registration. 

BRITISH  COLUMBIA. 

<200.) 

Statatory  Form. 

This  Indeatvie,  Made  in  duplicate  the day  of In  dta 

year  of  our  Lord  in  pursuance  of  the  Seal  Property  Conveyancs 

Act  between of ,  grantor,  and of ,  gnatee, 

Witnesseth:   that  in  consideration  of  the  sum  of ,  lawful  money 

of  Canada  now  paid  fay  said  grantee  to  said  grantor,  the  receipt  of  which 
is  hereby  acknowledged,  the  said  grantor  doth  grant  onto  said  grantee,  and 
his  heirs  and  assigns  forever,  all  and  (dngnlar  that  certain  parcel  of  land 
and  premises  utuate,  lying  and  being,  etc., together  with  all  boild- 
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ingi^  flxtnTM,  commoDB,  wk^b,  proSts,  prirtleges,  rights,  eaaementB  aad  ap- 
pmteiuuiees  to  said  hereditamenta  belODging,  or  with  the  same  or  ksj  part 
thereof  held  or  eiijojed  or  appurteoant  thereto;  and  the  estate,  rights, 
titie,  iuteretrt  aud  propert;,  claims  and  ilemaail  of  him  the  said  grantor  in,  to, 
or  upon  the  said  preraiaet. 

Ta  Have  and  to  HoM  unto  the  said  grantae  and  his  heirs  and  uaigna, 
to  bis  and  their  sole  and  onl;  nse  foTever;  subject  nevertheless  to  the 
TOseiTatioiis,  liniitatioiis,  provisos  and  conditions  espTessed  in  the  original 
gTBnt  thereof  from  the  Crown. 

The  said  grantor  covenants  with  the  said  grantee  that  he  has  the  right  to 
eODVtqr  said  land  to  said  grantee  notwithstanding  an;  act  of  said  grantor, 
and  that  said  grantee  shall  have  qniet  poascasion  of  said  lanil  free  from 
ftU  inenmbrances ;  and  said  grantor  eovenauta  with  aaid  graatee  that  ha 
will  exMDte  such  further  aamirances  of  aald  lands  as  may  be  requisite;  and 
said  grantor  eovoiants  with  said  grantee  that  he  has  done  no  aet  to  in- 
coniber  said  land;  and  said  grantor  raleasea  to  aald  grantee  all  his  dateis 
npon  aaid  Unds. 

In  Wltneas  Vbucof,  etc. 

CertiJloate  of  Aoknovledgment. 

I  hecet^  eaitilj  that ,  peraoBallj  known  to  nia  (or  proved  by  the 

evidettee  *»  oath  of },  appeared  before  me  and  adnoiHedged  to 

me  that  he  is  the  penoa  mentioned  in  the  annesed  instrament,  as  the  maker 
thereof,  and  whese  name  is  subscribed  thereto  as  partjr,  that  he  knows  the 
eontentfl  thereof,  and  that  he  ezacuted  the  same  volnntaril;,  and  ia  of  the 
fnll  age  of  twenty-one  years. 

In  TestlBonj  Whereof,  I  have  hereunto  set  m;  hand  and  eeal  of  office 
at this day  of ,  In  the  year  of  our  I*ord  one  thou- 
sand nine  hundred  and . 

(202.) 
Cotifloate  tm  Hairied  Wonuu. 

I  hereby  certify  that ,  personally  known  to  me  to  bo  the  wife  of 

,  appeared  before  nM,  and  being  first  made  acquainted  with  the 

contents  of  the  annexed  instrnment,  and  the  nature  and  effect  thereof, 
acknowledged  on  examination,  and  apart  from  and  out  of  hearing  of  her 
•aid  husband,  that  she  is  the  person  mentioned  in  such  instrument  as  the 
maker  thereof,  and  whose  name  is  subscribed  thereto  as  party,  that  she 
knows  the  contents  and  nnderstsnds  the  nature  and  effect  thereof,  that  she 
execnted  tlie  same  volnntarily,  withoat  feir  or  compulsion  or  nndne  influ- 
«nee  of  ber  said  husband,  that  ehe  is  of  full  age  and  competent  understand- 
ing, and  does  not  wish  to  retract  the  «iecittion  of  the  said  instrument. 

Beqnirementi. 

Seeds  ahoold  be  under  seal  and  mnst  be  attested  by  one  witness.  Tlksre 
ia  udtker  dower  nor  curtesy  in  lands  conveyed  lu  lifetime  of  husband  or 
»If& 
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PBOVINCE  OP  MANITOBA. 

For  ForniH  of  deeds  and  proof  required  for  regiBtration,  see  Oktjueoo. 

The  Torrens  Bjitem  of  land  titles  is  also  in  force  in  Manitoba.  The 
form  of  transfer  and  proof  for  regiatration  of  lands  TegiBtered  under  Uiis 
STStem  are  substantial!;  the  same  as  those  of  the  ProTinee  of  Alberta. 
There  is  neither  dower  uor  eurtesj  in  this  Prorince. 

PBOVINCE  OP  NEW  BEUNSWICK. 

(X03.> 

Warranty  Deed. 

TUs  Indenture,  Made  this da^  of ,  A.  D.  19 ,  between 

,  of ,  hereinafter  called  the  grantor,  of  the  one  part;    and 

of ,  bereinafter  called  the  grantee,  of  the  otber  part;   Wit- 

nesaetb  that  the  grantor,  in  consideration  of  dollars  to  him  paid 

by  the  grantee,  doth  hereby  grant,  bargain  and  sell  unto  the  grantee,  his 
heirs  and  asaigns,  all  {deicription  of  premitet),  together  with  all  appurte- 
nances thereto,  and  all  interest  therein  of  the  grantor. 

To  Have  and  to  Bold  the  sanie  unto  the  grantee  and  his  heirs  and  aasigna, 
to  the  nse  of  the  grantee  and  his  heirs  and  assigns  forever.  And  the  said 
grantor,  for  himself  and  his  heirs,  eiecutors  and  administratora,  doth  core- 
nant  to  and  with  the  said  grantee,  his  heirs  and  assigns,  that  he  is  lawfoUf 
Heiied  of  the  before  granted  and  bargained  premises,  and  has  good  right 
to  bargain  and  sell  the  same  in  manner  and  form  as  before  written,  and 
that  he  will  warrant  and  forever  defend  the  aome  against  the  lawful  claims 
and  demands  of  all  peraons  whomaoever. 

In  Witness  Whereof,  the  grantor  has  hereunto  set  his  hand  and  seal 
the  daj'  and  year  flrat  above  written. 

Signed,  Sealed,  and  Delivered  in  Fretence  of 

PBOVINCE    OF    NaW    BSUNSWJCK,  "1 

Coo  NT?  or  J** 

Be  it  Kememhered,  That  on  the da;  of in  the  Tear  of 

our  Lord  one  thousand  nine  hundred  and  before  me  (name  and 

offleiai  title)    peraonallj  came  and  appeared   the   grantor  within 

named,  and  acknowledged  that  he  executed  the  foregoing  deed  freely  and 
voluntarily  for  the  naea  and  purposes  therein  contained. 

And  the  said  wife  of  the  said  having  been  by  me  ex- 
amined separate  and  apart  from  her  said  hnaband,  acknowledged  that  sh» 
eieented  the  same  freely  and  voluntarily,  without  any  fear,  threat  or  ctnn- 
pulsion  of,  from,  or  by  her  said  hnaband, 

Beqniremeata. 

Deeds  must  be  under  seal,  acknowledge!],  or  proved  by  the  oath  of  » 

subscribing   witness   and    registered.      Dower   and   curte^   as   at   common 

law,  but  no  dower  in  wild  or  timber  landa. 
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OOLONT  OP  NEWPODWDLAND. 

Deed. 

TUa  ladntton.   Hade   the   d»j   of  ,   19 ,   between 

,  of ,  bereinafter  called  the  venddr,  of  the  one  part,  and 

,  of ,  hereinafter  called  tlie  pmehaser,  of  the  other  part. 

Wftncaaatli:    That  in  eonoideraUoii  of  the  aoiD  of  paid  by 

the  purchaser  to  the  vendor,  the  receipt  whereof  ia  hereby  acknowledged, 
Ibe  vendor  aa  beneficial  owner  hereby  giaota  to  the  pnrehasei  all  tbat 
{deteription  of  premitet).  To  hold  unto  the  pmehaaer,  hia  heira  and  as- 
dgna. 

Ia  WitBMi  Wliereof,  etc. 

Siffiud,  Battled,  and  DtUvartd  in  TrM&nee  «/ 

Seqairemeata. 

Deeda  moit  be  acknowledged  ander  oath  bj  all  granting  parties,  or 
proved  on  the  oath  of  a  subacribing  witoen.     There  ia  no  right  of  dower. 

PBOVINCE  OF  NOVA  SCOTIA. 
Por  Btfttntory  Short  Porm  of  Deed,  see  Ohtauo. 

Beqoirementi. 

Deeds  maj  be  proved  for  record  hj  Uie  aeknowladgment  under  oath  bj 
the  grantor  of  the  exeentlon  thereof,  or  t^  the  oath  of  a  anbacribisg  wit- 
neea  that  the  partiea  exaeated  the  same  In  hit  presence.  Deeda  and  leasee 
for  more  than  three  Tears,  must  be  registerad.  A  married  woman  ma«t 
acknowledge  separata  and  apart  from  bee  boaband  tbat  the  deed  ia  her 
free  act  and  deed,  and  was  eiecated  freely  and  volnntarilj  without  fe«r, 
threat  or  eompnlalon  of,  from,  or  '\yj  her  bnibeod. 

Dvwer  u  at  conunon  law,  except  in  unimproved  lands;   but  no  carteaf. 

PBOVINCE  OP  ONTAEIO. 
<XOB.> 

Warnmtr  Deed  witb  Beleaae  «f  Bower. 

TUs  Indentire,  HaSe   fih  duplicate)  the da;  of  one 

thonaaud  nine  hondred  and ,  in  purananee  of  the  Short  Porms  of 

Conveyances  Act   between  (name,   fesfdmee  and   oeMpaUom.  of 

grantor)  hereinafter  called  tbe  grantor,  together  with his  wife,  and 

(NoMtf,  r«»t4enee  and  occupation  of  ffTowtee)  hereinafter  called  the 

grantee, 

Wltncsietli,  That  in  consideration  of  dollars  of  lawful  mone? 

of  Canada,  bow  paid  bj  the  said  grantee  to  the  said  grantor  (the  receipt 
whereof  ia  hereby  bj  him  acknowledged),  he  the  said  grantor  doth  grant 
unto  the  said  grantee,  hia  halra  and  assigns  forever,  in  fee  simple,  aU  and 
nngular  that  certain  parcel  of  tract  of  land  and  premises  situate,  lying,  ' 
and  being  (\era  intert  the  detaription  of  the  premite*  convened). 
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To  EaTe  KBd  to  Sold  unto  the  said  grantee,  bia  bain  and  assies,  to  and 
for  bie  and  tbeir  sole  and  onlj  nae  forevei;  aubject,  nefertheleM,  to  tbe 
reaervationa,  limitations,  proTiHoa,  and  conditionB  expTsaaed  in  tbe  original 
grant  tbereof  from  tbe  Crown. 

Tbe  said  grantor  covenantB  with  tbe  said  grantee  that  be  baa  tlu  rigbt 
to  convey  tbe  said  lauds  to  the  aaid  grantee  notwitbataDding  an;  act  at 
tbe  said  giantor. 

And  that  tbe  uid  grantee  aball  bave  qniet  paeaessioD  of  tbe  said  landH, 
free  fa'oiD  all  incnmbrancea. 

And  tbe  aaid  grantor  eovenaots  vitb  tbe  aaid  grantee  tbat  he  will  eae- 
cote  such  further  assuraneea  of  the  aaid  lands  as  maj  be  reqniuto. 

And  tbe  aaid  grantor  eoTenanta  Tritb  the  said  grantee  that  be  baa  dme 
no  act  to  encumber  tbe  said  lands. 

And  the  said  grantor  releases  to  tbe  said  grantee  all  bia  claiua  upon  Mid 
lands. 

And  ,  wife  of  tbe  said  grantor,  berebj  bars  her  dower  In  the 

said  lanils. 

1*.  Wltaeaa  Whereof,  Tbe  said  parties  hereto  have  bereonto  set  their 
bands  and  seals. 

Signed,  Sealed,  and  DeUvered  in  the  Pmmct  of 
ConHTT  or to  im'(  : 

I,  ,  of  tbe  ,  in  tbe  Count;  of  ,  make  oath  and 

say;  1.  That  1  was  personaUj  present  and  did  see  the  witbia  lastraaient 
and  dnplicate  thereof  dal;  signed,  eealed,  and  encoted  by  all  tbe  putka 
thereto.     2.   Tbat  tbe  aaid  inatrument  and   duplicate   were   executed  at 

3.  Tbat  I, know  the  said  parties.     4,  That  I  an  a  rob- 

seiibing  witness  to  the  said  instrament  and  duplicate. 

Sworn  before  me  at ,  in  tbe  Conntj  of  ,  this  

day  of in  the  year  of  our  Lord,  19 , 

A  CommiMitmer  for  taking  J.fidavit»,  etc.  (er  Notary  fviUe^) 

SeqniresiNtti. 

To  entitle  a  deed  to  registration  in  Ontario,  it  mnat  be  proved  by  tbe 
affidavit  of  tbe  sabscribing  witnese  aa  above,  and  not  by  acknowledgment- 
Dower  and  curtesy  ai  at  common  law.  Wife  joins  in  husband's  deed,  but 
no  acknowledgment  or  separate  ezsminatioD  necessary.  Deed  moat  be 
under  seal  and  attested  by  at  least  one  witness.  Titles  to  land  are  abo 
registered  and  transferred  nnder  tbe  ToTrens  system. 

PBOVINCE  OP  PHINCB  EDWABD  ISLAND. 

i  Acts,"  substantially  tbe 

Beqaiieme&ta. 

Th^  must  be  under  seal — a  scroll  is  not  safflcient — and  be  atteated  b]r 
one  witnese.  Wife  must  join  in  husband's  deed  to  release  dower,  bat  she 
may  convey  without  ber  husband. 
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PBOVINCE  OF  QUEBEC. 

(soe.) 
Warranty  Deed. 

Ob  TUi  IhL7,  the daj  of in  the  yeftr  of  our  ImiH  one 

thowaud  nine  hundred 'and before  the  undersigned  public  notarj, 

dolj  commiauoDed  and  swoiii,  in  and  for  the  heretofore  Province  of  Lower 
Canada,  non  the  ProTinee  of  Quebec,  in  the  Dominion  of  Canada,  residing 
in  the  citj  of  Montreal,  in  the  said  Province,  persouallj  appealed  (name, 
reaidmee,  and  occupation  of  IA0  grantor  or  fftantora)  who  acknowledged 
and  eonfeaaed  to  have  bargained,  sold,  BMigned,  transferred,  and  made 
over,  and  bj  tbeae  preeente  do  bargain,  sell,  assign,  traasfer,  and  maJte 
over,  from  henceforth  and  forever,  with  promiae  of  warrant;  against  all 
gift^  dowers,  mortgages,  BubBtitotioDB,  alienations,  and  other  hindrsneeB 
whatsoever,  to  (nam?,  residence,  and  occupation  of  the  grantee  or  granteee) 
partjr  to  these  presents,  and  accepting  thereof,  for  hia  heirs  and  ossigna, 
(the  dMcriptton  of  the  premitet  conveyed)  with  all  and  every  the  members 
and  appnrtenancea  therennto  belonging,  of  all  which  the  said  purchaser 
declares  himaelf  to  have  a  perfect  knowledge,  sis  having  seen  and  viewed 
the  same,  and  therewith  is  content  and  aatiafied.  Which  aaid  vendcrr 
ia  lawfully  seised  thereof,  by  virtae  of  a  good  and  aufBcient  title,  the 
same  having  been  acquired  (here  give  a  brief  but  accurate  account  or  ab- 
ttraet  of  the  title). 

To  Hare,  Hold,  Use,  and  Bnjoy  the  aforeaaid  bargained  and  sold  lot 
of  land  and  premiaea,  with  their  righta,  members,  and  appart«Qance8,  unto 
the  aaid ,  his  heirs  and  aasigns,  as  their  own  proper  freehold  for- 
ever, by  virtue  of  these  preaenta,  to  enter  apOD  and  take  possesaion  of  the 
aforesaid  lot  of  l&nd  and  premlaea.  The  present  bargain  and  aale  ia  made 
in  manner  as  aforeaaid,  for  and  in  consideration  of  the  sum  of 

And  in  conaideration  of  the  premiaea,  the  aaid  vendor  doth  hereby  tnana- 
fer  and  set  over  to  the  aaid  purchaser  all  right  of  property,  claim,  title, 
interest,  demand,  eeisin,  poaaesaion,  and  other  righta  whatsoever,  which  the 
aaid  vendor  can  have,  demand,  or  pretend  in  or  upon  the  aforesaid  hereby 
bargained  and  sold  lot,  piece,  or  parcel  of  land  and  premises,  of  which 
he  hereby  iliveata  himself  in  favor  of  the  said  purchaser,  his  heirs  and 
assigns,  consenting  and  agreeing  that  the  aaid  porchoser  be  and  remain 
seized  and  invested  with  the  full  and  entire  possesaion  thereof,  and  for  that 
purpose,  doth  hereby  cunatitnte  the  bearer  of  these  presents  attorney,  to 
whom  he  gives  all  neceaaary  power  and  authority  to  that  effect,  (For  thus, 
etc.). 

And  at  the  making  and  passing  of  these  preaenta  also  peraonally  ap- 
peared and  intervened  Dame ,  wife  of  the  said ,  by  her  atud 

husband  duly  and  specially  anthorized  for  all  and  every  the  effects  and 
purposes  hereof;  who,  after  having  had  and  taken  communication  of  the 
foregoing  deed  of  aale,  declared  to  have  renounced,  aa  by  these  presenta  she 
doth,  as  well  fu  her  own  name  and  behalf,  as  for  and  in  the  natne  and  on. 
behalf  of  her  child  or  children,  bom  or  to  be  bom,  issue  of  her  marriage 
33 

LY:,i..|i,V^-.OO^^lC 


514  DEEDS  CONVEYING  LAND. 

with  the  raid  ,  Tenonnee,  to  all  dower  and  all  right  uid  title  of 

dower,  toit  coutumier  ou  priftx,  which  she,  tho  aaid  ^___  might  or  of 
tigbt  ought  to  have  ot  claim  in  or  upon  the  ftbove-deieribed  and  hereby 
bargained  and  sold  lot,  piece,  or  parcel  of  land  and  premiMt,  of  which 
ihe  hereby  diveata  herself  and  her  said  children, 'declariog  the  sftid  propertj 
and  every  part  thereof  hereby  freed,  eleared,  and  discharged  of  and  from 
all  her  said  rights  of  dower,  and  sU  other  her  matrimonial  rights  and 
elaima,  whether  legal,  atipnlated,  or  cuatomary. 

And  for  the  execution  of  these  presents,  and  of  every  the  premisee,  tha 
■aid  parties  have  elected  their  domicil  at  the  place  above  mentioned. 
Where,  etc. — NoUeithataJidmg,  etc. — FromUing,  etc. — Obliging,  etc — S»- 
ttovncing,  etc. 

Done  and  lasted  at  the  said  city  of  Montreal,  in  the  of&e«  of  

the  said  Notary,  on  the  day,  month,  and  year  first  before  written,  in  the 

noon,  end  signed  by  the  said with,  and  in  the  presence  of 

Mid  Notary,  also  herennto  subscribing,  these  presents  having  been  first 
doly  lead  and  ezecnted  under  the  number thousand hun- 
dred and 

BequirementB. 

Deeds  passed  in  the  Province  must  be  executed  before  a  notary  pubUe^' 
who  retains  the  original  and  issues  copies  to  the  parties.  Deeds  msde  out 
of  the  Province  are  valid  it  executed  according  to  the  laws  of  the  place 
where  they  are  passed.  Such  deeds  must  be  executed  in  the  presence  of 
two  or  more  witnesses,  one  of  whom  must  execute  an  affidavit,  as  followsi 

I,  ,  of ,  being  duly  flwom,  do  depose  and  s^:    I  was 

present  and  did  see of to  me  personally  known  to  be  the 

person  described  in  and  who  executed  the  within  deed,  sign  end  execute 

Ijfae  same.    The  signature  is  in  the  handwriting  of  the  said and  was 

subscribed  to  the  within  deed  in  my  presence  and  that  of  the  ether  sub- 
scribing witness. 

And  I  have  signed. 

Sworn  to  before  me  at this  day  of ,  one  thou- 
sand nine*  hundred   and  

Such  affidavits  may  be  made  in  a  foreign  country  before  a  British  min- 
ister,.eharg£  d'  affaires  or  consul 

Wife  cannot  convey  without  anthoritation  from  husband.  She  joins  in 
his  deed  to  release  dower, 

PEOVINCB  OP  SASKATCHEWAN. 

The  Torrens  system  of  land  title  prevails,  and  the  forme  of  transfer  and 
acknowledgment  are  substantially  the  same  as  those  of  Alberta. 

Seqairemeata. 
Wife  most  join  in  husband's  deed  to  release  homestead.    She  must  dgn 
ftud  acknowledge  before  district  conrt  judge  or  registrar,  and  be  examined 
separate  and  apart  from  her  husband. 
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CHAPTER  ZZXL 

K OUTQAaZS  07  LAID. 

Tecb  purpose  of  a  mortgf^e  ia  to  give  to  a  creditor  the  seoarit}^ 
of  property.  It  is  veiy  simil&r  to  a  pledge,  although  not  the 
same  thing. 

Mortgages  are  now  made  of  personal  property,  aa  well  as  of 
real  property ;  bnt  we  shall  consider  in  this  chapter  a  mortgage 
of  real  property ;  or,  as  it  is  vunially  called,  a  mortgage  deed. 

This  is  a, deed  conveying  the  land  to  the  creditor  as  fully,  and 
in  precisely  the  same  way,  as  if  it  were  sold  to  him  outright ;  but 
with  an  addition.  This  consists  of  a  clause  ioserted  before  the 
clause  of  execution,  to  the  efTect  that  if  the  grantor  (the  mort- 
gagor) shall  pay  to  the  grantee  (the  mortg^ee)  a  certain  amount 
of  money  at  a  eertaiu  time,  then  the  deed  shall  be  void.  It  is 
usually  expressed  in  words  subetantially  like  these : 

"Provided,  nevertheless,  that  if  the  said  A  B  (the  grantor), 
his  heirs,  executors,  or  administrators,  shall  pay  to  the  said  C  D 
(the  grantee),  his  executors,  administrators,  or  assigns,  the  sum 

of  $ with  interest  (semi-annually,  or  otherwise  aa  agreed 

on),  on  or  before  the day  of ,  then  this  deed,  and 

also  a  certain  promissory  note  signed  by  said  A  B,  whereby  said 
A  B  promises  to  pay  said  0  D,  or  bis  order,  the  said  sum  at  the 
said  time,  shall  both  be  void ;  and  otherwise  shall  remain  in  full 
force," 

In  some  States  it  is  more  frequent  to  make  a  bond,  instead  of  a 
note,  to  be  secured  by  the  mortgage ;  and  the  proviso  should  be 
altered  accordingly ;  and  it  should  also  be  made  to  express  any 
other  terms  agreed  on.  Some  of  these  will  be  spoken  of  pres- 
ently. 

In  law,  everything  is  a  mortgage  which  cwisists  of  a  valid  con- 
veyance, and  a  promise,  or  agreement,  which  may  be  on  the  ^me 
or  on  a  different  piece  of  paper  or  instrument,  providing  that  the 
conveyance  shall  be  void  when  a  certain  debt  is  paid,  or  the  act 
performed  fpr  which  the  mortgage  is  security. 

The  mortgagee  has  now  a  title  to  the  land ;  but  it  is  subject  to 
avoidance  by  payment  of  tiie  debt.  Until  such  payment,  the 
land  is  his;  and  all  the  mortgagor  owns  in  relation  to  it  is  a 
SIS 


i  by  Google 


516  MORTGAGES  OP  LAND. 

right  to  pay  the  debt  and  redeem  the  laod.  Hence,  a  mortgagee 
has  instantly  as  good  a  right  to  take  possession  of  the  land  as  i£ 
he  were  an  outright  purchaser,  unless,  as  is  now  common,  the 
deed  provides  that  the  mortgagor  may  retain  possession. 

Formerly,  a  mortgagor  had  a  r^ht  to  redeem  his  land  only 
before  or  when  the  debt  became  due ;  for  if  he  did  not  pay  the 
money  when  it  was  due,  he  had  no  further  right.-  But  courts  of 
equity,  deeming  this  too  hard,  allowed  him  &  further  time  to 
redeem  it.  And  courts  of  law  adopted  the  same  rule,  which  is 
a.Iso  contained  in  the  statutes  of  all  our  States.  This  right  to 
redeem  is  caJIed  &  right  in  equity  to  redeem,  or,  more  briefly 
and  commonly,  an  equity  of  redemption ;  which  all  courts  now 
regard  and  protect.  The  mortgagor  may  sell  thb  equity  of  re- 
demption, or  he  may  mortgage  it  by  making  a  second  or  other 
subsequent  mortgage  of  the  land,  and  it  may  be  attached  by 
creditors,  and  would  go  to  assignees  as  a  part  of  his  property  if 
he  became  insolvent.  The  time  within  which  a  mortgagor  may 
thus  redeem  his  land  is  usual!.-  three  years. 

The  law  regards  this  equity  as  so  important  that  it  will  not 
permit  a  party  to  lose  it  even  by  his  own  agreement.  Thus,  if  a 
mortgagor  agrees  with  the  mortgagee,  in  the  most  positive  terms, 
or  in  any  way  he  can  contrive,  or  for  any  consideration,  that  he 
shall  have  no  equity  of  redemption,  and  that  the  mortgagee  may 
have  possession  and  absolute  title  as  som  as  the  debt  is  due  and 
unpaid,  the  law  sets  aside  every  such  agreement,  and  ^ves  the 
debtor  his  equity  of  redemption. 

Within  a  few  years,  however,  a  way  has  been  found  to  effect 
this  purpose  indirectly,  which  the  law  sanctions.  Many  persons 
object  to  lending  their  money  on  mortgage,  because  they  will 
have  to  wait  three  years  after  the  debt  is  due  before  the  land 
can  be  certainly  theirs.  But  it  is  now  quite  common  for  the 
mortgage  deed  to  contain  an  agreement  of  the  parties,  that,  if 
the  money  is  not  paid  when  it  is  due,  the  mortgagee  may,  in  a 
certain  number  of  daj's  thereafter,  sell  the  land  (providing  also 
such  precautions  to  secure  a  fair  price  as  maybe  agreed  on),  and, 
reserving  enough  to  pay  his  debt  and  charges,  pay  over  the  bal- 
ance to  the  mortgagor.     This  is  called  a  power  of  sale  mortgage. 

The  time  for  redemption  does  not  begin  from  the  day  when  the 
debt  is  dne  and  unpaid,  unless  the  mortgagee  then  enters  and 
takes  possession  for  the  purpose  of  foreclosing  the  mortg^e,  aa 
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the  legal  phrase  is ;  by  which  phrase  is  meant  extinguishing  the 
equity  of  redemption.  If  the  debt  has  been  due  a  dozen  years, 
the  mortgagor  may  still  redeem,  unless  the  mortgagee  has  en- 
tered to  foreclose,  and  the  time  for  redemption  has  elapsed  since 
the  entry. 

He  may  make  entry  for  thia  purpose  in  a  peaceable  manner, 
before  witnesses,  as  pointed  out  in  the  statutes  regulating  mort- 
gages, or  by  an  action  at  law. 

If,  after  sucli  entry,  the  mortgagor  redeems,  he  must  tender 
the  debt,  with  interest,  and  the  lawful  costs  and  chat^es  of  the 
mortgagee ;  but  he  will  be  allowed  such  rents  and  profits  as  the 
mortgagee  has  actually  received,  or  would  have  received  but  for 
his  own  fault. 

This  process  of  foreclosure,  by  entiy  on  the  land  and  lapse  of 
time,  (called  a  "strict  foreclosure"),  which  results  in  the  mort- 
gagee's obtaining  an  absolute  title  to  the  land  without  regard  to 
the  amount  of  the  mortg^e  debt,  is  now  seldom  employed.  Be- 
sides the  use  of  the  power  of  sale  mortgages  above  described, 
which  has  now  become  very  general,  it  is  provided  by  statute  in 
many  of  the  States  that  mortgages  shall  be  foreclosed  by  action 
at  law  or  suit  in  equity,  in  which  the  property  is  sold  under  the 
direction  of  the  court,  and  the  mortgage  debt  paid  out  of  the 
proceeds.  In  some  States  even  after  sale  further  time  is  allowed 
for  redemption.  An  abstract  of  the  laws  of  the  several  States  on 
this  subject  will  be  found  at  the  close  of  this  chapter. 

In  some  States  deeds  of  trust  are  commoniy  used  instead  of 
mortgages.  In  these  the  property  is  conveyed  to  a  trustee,  who 
is  empowered,  on  any  default  by  the  borrower,  to  sell  the  prop- 
erty and  pay  the  debt  from  the  proceeds. 

It  is  commonly  thought  that  the  mortgagor  has  a  right  to 
retain  possession  until  the  debt  is  due  and  unpaid,  and  in.  fact 
he  usually  does  so.  But  we  have  seen  that  the  mortgagee  has 
just  as  much  right  of  immediate  possession  as  a  buyer;  and 
therefore,  if  it  is  not  intended  that  he  should  have  possession  at 
once,  the  mortgage  deed  ought  to  contain  a  clause  to  the  effect 
that  the  mortgagor  may  retain  possession  as  long  as  he  pays  in- 
stallments and  interest  as  due,  and  complies  with  his  other  agree- 
ments. Such  a  clause  is  now  almost  universally  inserted.  In 
some  States  the  right  of  possession  is  given  to  the  mortgagor  by 
statute. 
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One  of  these  other  agreementa,  which  is  now  very  common, 
J8  that  the  mortgagor  shall  keep  the  premiseB  insured  in  a  cer- 
tain sum  for  the  security  of  the  mortgagee ;  and,  if  there  be  such 
an  agreement,  it  should  be  expressed  in  the  deed.  Otherwise,  it 
the  mortgagee  insures  the  house,  he  cannot  charge  the  premium 
to  the  mortgagor. 

If  a  mortgagor  erects  buildings  on  the  mortgaged  land,  or  puts 
fixtures  there,  and  the  mortgagee  takes  possession  of  the  land, 
and  forecloses  the  mortgage,  he  gets  all  these  additions.  If  the 
mortgagee  puts  them  on  the  land,  and  the  mortgagor  redeems,  he 
gets  the  benefit  of  them  all,  without  paying  the  mortgagee  for 
them.  Such  is  the  effect  of  the  law  if  there  be  no  bargun  be- 
tween the  parties  about  these  things.  But  they  may  make  any 
bargain  about  them  they  choose  to  make. 

A  mortgage  may  be  assigned  by  an  instrument  esecuted  with 
the  same  formalities  as  the  mortgage  itself.  Forms  for  this  pur> 
pose  will  be  found  among  those  at  the  end  of  this  chapter. 

The  terra  of  the  mortgage  may  also  be  extended  by  a  suitable 
instrument  in  substantially  the  form  hereinafter  given.  A  mort- 
gage over-due  and  not  thus  .extended  may  be  enforced  at  any 
time  notwithstanding  the  interest  has  been  promptly  paid ;  on 
the  other  hand  the  mortgagor  may  at  any  time  pay  off  the  mort- 
gage debt. 

It  is  to  be  remembered  that  the  mortgage  is  only  security  for 
the  payment  of  the  note  or  bond  by  which  it  is  accompanied.  By 
taking  this  security  the  mortgagee  does  not  lose  his  rights  as 
holder  of  the  note  or  bond,  and  is  not  limited  to  his  remedies  as 
mortgagee.  He  may,  therefore,  without  attempting  to  enforce 
his  mortgage,  sue  the  mortgagor  on  his  note  or  bond ;  and  if  the 
mortgaged  property  be  sold  under  foreclosure  proceedings  and 
the  amount  realized  from  the  sale  is  insufficient  to  pay  the  mort- 
gage debt  with  interest  and  charges  he  may  recover  the  balance 
by  suit.  In  some  of  the  States,  however,  the  rights  of  the  mort- 
gagee in  this  latter  case  are  regulated  by  statute.  On  the  other 
hand,  GO  long  as  the  mortgf^  debt  remains  unpaid  he  may,  as  a 
general  rule,  enforce  his  rights  under  the  mortgage  even  though 
his  remedy  on  the  note  is  barred  by  the  statute  of  limitations. 
In  some  of  the  States,  however,  as  will  be  seen  in  the  abstracts 
following  this  chapter,  when  the  right  to  recover  on  the  note  is 
barred,  all  rights  under  the  mortgage  are  barred  also. 
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When  the  mortgage  debt  is  paid  the  mortgagor  ia  entitled  to 
have  the  mortgage  discharged.  Forms  for  this  parpoee  will  be 
found  among  those  at  the  end  of  thia  chapter.  In  aome  Statea  it 
is  common  to  release  a  mortgage  by  a  quitclaim  deed  from  the 
holder  of  the  mortgage  to  the  holder  of  the  land  or  of  the  equity 
or  right  of  redemption.  And  not  unfrequentty  it  is  done  by  an 
acknowledgment  of  satisfaction,  release,  or  diachai^e  drawn  by 
the  Register  or  Recorder  of  Deeds  on  the  margin  of  the  record 
of  the  mortgage,  and  duly  signed  by  the  mortgagee  or  holder  of 
the  mortgage.  Any  inatrument  will  have  the  effect  of  discharg- 
ing and  annulling  a  mortgage,  which  declares  with  sufficient 
definitenesB  that  the  debt,  obligation,  or  covenant,  which  that 
mortgage  was  intended  to  secure,  is  paid,  satisfied,  or  performed ; 
the  instrument  being  duly  signed,  sealed,  and  acknowledged,  and 
placed  on  ;«cord.  The  Massachusetts  form,  hereinafter  given, 
which  includes  a  quitclaim  would  undoubtedly  be  sufficient  in 
any  part  of  the  country.  It  takes  effect  like  other  deeds  from 
the  time  it  ia  placed  in  the  Recorder's  hands.  Whenever  a  mort- 
gage is  discharged  in  any  way,  the  Recorder  makes  an  entry  to 
that  effect  on  the  margin  of  the  record  of  the  mortg^e. 

Mortgages  must  be  executed,  acknowledged,  and  recorded  in 
the  same  manner  as  other  deeds.  For  formB  of  acknowledgment 
see  chapter  on  deeds.  Assignments,  extensions  and  discharge! 
must  also  be  acknowledged  and  recorded. 

The  remarks  which  were  made  at  the  close  of  the  preceding 
chapter  (just  before  the  forms)  concerning  the  various  forms  of 
deeds  convejdng  land,  apply  with  equal  force  to  deeds  of  mort- 
gage of  land,  as  in  most  respects  the  requirements  are  the  same. 
Note  especially  what  is  said  as  to  the  wife's  release  of  dower  and 
homestead,  and  the  husband's  joining  in  the  wife's  deeds,  and  the 
changes  in  the  forms  necessary  for  these  purposes. 

The  following  forms  are  arranged  in  the  same  manner  as  the 
forma  of  deeds  in  the  preceding  chapter,  giving,  either  by  copy 
or  by  reference,  the  appropriate  form  for  each  of  the  States  and 
the  Canadian  Provinces.  Following  these  are  forms  of  asedgn- 
ments  and  other  instruments  relating  to  mortgages,  with  some 
special  clauses.  At  the  end  of  the  chapter  will  be  found  an  ab- 
stract of  the  laws  of  the  several  States  relating  to  the  foreclosure 
of  mortgages  and  redemption  and  some  other  special  provisions. 
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FORKS  OF  irORTGAGES  FOR  THE  SRVEBAL  STATES  AKB 
TERRITORIES,  AHS  THE  DOKIinOH  OF  CAHADA. 

AIiABAUA. 

<«07.) 

See  MaBSBcboBetta;   adding  the  following  cluue:  ^ 

"I  hereby  waive  all  my  ezetaptioiis  uoder  the  conatitutioii  and  laws  of 
the  State  of  Alabama  for  the,  payment  of  laid  indebtedneM. 

AT.AHTT* 

(8O80 

See  CalifoTnia. 

ABIZONA. 

(ZO90 

Know  all  Ken  bj  theie  Preieati,  That  t  of in  the 

coonty  of and  State  of ,  mortgagor,  for  and  in  conBideia- 

tion  of dollars,  to  me  in  hand  paid  hy of  mort- 
gagee, have  granted,  sold  and  conveyed,  and  by  these  preaeuts  do  grant,  sell 
and  cOQV^  iiDto  the  uid all  that  certain  premieee  deecribed  ae  fol- 
lows, to  wit:  (descHption).  To  have  and  to  hold  the  above  described 
preroiseB,  together  with  all  and  singular  the  rights  and  appartenaneea  thereto 
in  anywise  belonging,  onto  the  said ,  mortgagee,  liis  heirs  and  as- 
signs, forever. 

'  And  £ wife  of  the  said ,  for  the  Gonaideration  above  ex- 

prewed,  do  hereby  renounce  and  release  to  said  mortgagee  all  my  right  and 
title  or  claim  to  dower  in  and  to  the  above  deecribed  lands  and  premises. 

This  conveyance  is  intended  bb  a  mortgage  to  eeenre  the  payment  of  a 
certain  promisaory  note,  in  irorde  and  figures  foUowiog,  to  wit;     (oopy  cf 

And  the  said  mortgagor  agrees  and  does  hereby  covenant  to  keep  the 
buildings  thereon  insured,  in  favor  of  the  mortgagee,  in  a  good  company,  to 

be  selected  by  the  mortgagee,  In  a  sum  not  lea  than  ,  doring  the 

life  of  this  mortgage,  and  in  case  said  mortgagor  fails  to  seenrs  said  insur- 
ance, the  mortgagee  is  hereby  authorised  to  proeure  the  same. 

And  this  instrument  shall  be  void  if  said  promissory  note,  principal  and 
interest,  be  well  and  tmly  paid  when  due,  according  to  the  tenor  and  effect 
thereof.  But  it  is  distinctly  understood  and  agreed  that  if  the  interest  on 
said  promissory  note,  or  the  principal  thereon,  ahall  not  be  punctually  paid 
when  the  same  shall  become  due,  as  in  said  promissory  note  mentioned,  then, 
in  Bueh  case,  the  principal  sum  of  said  note,  and  the  interest  thereon  shall 
be  deemed  and  taken  to  be  wholly  due  and  payable,  and  proceedings  may 
forthwith  be  bad  by  the  said  mortgagee,  his  heirs,  execntors,  administrators 
or  assigns,  for  the  recovery  of  the  same,  either  by  snit  on  eaid  note,  or  on^ 
this  mortgage  and  note;  and  in  any  snit  or  other  proceedings  that  may  be 
had  for  the  recovery  of  said  principal  snm  and  interest  thereon,  it  shaU  and 
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ma;  be  lawful  for  tlw  said  mortgaKee,  hia  helis,  executors,  adminifltnton  or 
aangnB,  to  include  in  the  jodgment  that  maj  be  recovered,  attornej'B  fees 

not  exceeding  per  cent,  thereon  npon  the  amount  found  due  the 

plaintiff  on  aaid  note  and  this  mortgage,  or  in  case  of  Bettlement,  after  suit 

brought,  but  before  jndgmeut  rendered,  then per  cent,  on  amount 

found  dne  at  time  of  settlonent,  as  well  as  all  paTmeotB  that  the  said  mort- 
gagee, bis  heirs,  executors,  administraton  or  assigns  may  be  obliged  to 
make  for  his  seeaiitf ,  or  on  account  of  e.uj  taxes,  insurance,  charges,  incum- 
brances or  asaessmenta  whatsoever  on  the  said  premises,  legaUj  laid  or  made 
thereon. 

Wltaett  onr  hands  this day  of  .  A.  B.  Iff . 

Signed  and  Delivered  in  the  Pretence  of 

ARKANSAS. 


Power  of  Sal*. 

Kaow  all  ■««  Iqr  these  Presents,  That  I, of ,  for  and  in 

eonaideratioii  of  the  sum  of dollars,  to  me  in  band  paid,  and  the 

promises  hereinafter   set   forth,   do  hereby  grant,   bargain,   and   sell  unto 

of and  unto  his  helis  and  asaignB,  forever,  the  following 

property,   namely:     all  that,  etc.     And   I   hereby   covenant   with   the  swd 

; that  I  will  forever  warrant  and  defend  the  title  to  said  property 

against  all  lawful  claims. 

And  I, wife  of  the  said do  hereby  release  unto  the  said 

all  my  right  of  dower  and  homestead  in  and  to  tiie  said  lands. 

This  sale  is  on  condition  that  whereas  I  am  justly  indebted  unto  the  said 

in  the  sum  of  dollars,  evidenced  by  one  promisBory  note 

[here  gwe  eopy  or  terma  of  note) ;  now,  if  I  shall  pay  aaid  moneys  at  the 
times  and  in  the  manner  aforesaid,  then  the  above  conveyance  shall  be  null 
and  void;  and  in  ease  of  non-payment,  then  the  said  grantee,  or  his  as- 
signee, AaX\  have  power  to  sell  said  property  at  public  sale,  to  the  highest 

bidder,  for  cash,  at ,  in  the of ,  county  of 

and  State  of  Arkansas,  public  notice  of  the  time  and  place  of  said  sale  hav- 
ing been  first  given days,  by  advertising  in  some  newspaper  pub- 
lished in  said  eoun^;  at  which  sale  the  said  grantee  or  his  assignee  may 
bid  and  porchase  as  any  third  person  might  do.  I  hereby  authorise  the  said 
grantee  or  his  asugnee  to  convey  said  property  to  any  one  purchasing  at 
aaid  sale,  and  to  convey  an  absolute  title  thereto,  and  the  recitals  of  his 
deed  of  conveyance  shall  be  taken  as  prima  facie  true;  and  the  proceeds 
of  said  sale  shall  be  applied,  fist,  to  the  payment  of  said  debt  and  interest ; 
and  the  remainder,  if  any,  shall  be  paid  to  said  grantor.  We  hereby  waive 
any  and  ail  rights  of  appraisement  or  redemption  undn  the  laws  of  the 
State  of  Arkansas,  and  especially  of  reilemption  nnller  the  act  of  the  gen- 
eral assembly  of  the  State  ef  Arkansas,  approved  May  8,  1899. 

Is  Witnesf,  etc. 
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CALIFORNIA. 

ThU  Indenture,   Made  the  daj  of  ,   19 ,  between 

, ,  oi ,  party  of  the  first  part,  and ,  of ,  party 

.of  the  second  part,  witaeaseth,  that  the  said  party  of  the  first  part  ia  jiutly 

indebted  to  the  said  party  of  the  seeoud  part  in  the  nun  of dollars, 

lawfal  money  of  the  United  States,  npon  a  ptomissory  note  made  at  the  dat« 
hereof  by  the  said  party  of  the  second  part,  in  the  words  and  flgnres  follow- 
ing, to  wit;    (here  ineert  copy  of  mortgage  note). 

Xow  This  Indenture  witnesseth,  that  for  the  purpose  of  securing  the 
payment  of  the  said  promiBsory  note  and  the  interest  thereon,  as  it  ahatl 
become  due  and  payable,  the  said  party  of  the  flnt  part,  for  and  in  con- 
sideration of  the  premises,  as  also  in  consideration  of  tile  sum  of  one  dollar, 
lawfni  money,  to  him  in  hand  paid  by  the  said  party  of  the  eeeood  part,  the 
receipt  whereof  is  hereby  acknowledgeii,  hath  granted,  bargained,  sold,  con- 
veyed and  confirmed,  and  by  these  presents  doth  hereby  grant,  bargain,  aell, 
eoDvey,  and  confirm,  unto  the  said  party  of  the  second  part,  liis  heirs  and 

assigns  all  that,  etc. : To  hare  and  to  hold  the  said  premises,  with 

all  the  tenemente,  hereditaments  and  spportenaueea  therennto  belonging, 
unto  the  said  party  of  the  second  part,  bis  heirs  and  assigns,  forever. 

Prarided,  neverthelese,  that  if  the  said  party  of  the  first  part  shall  weU  and 
truly  pay,  or  cause  to  be  paid,  the  said  promissory  note,  with  the  interest  as 
it  shall  become  due  and  payable  thereon,  according  to  the  terms  and  effect 
thereof,  then  this  inilentuie  and  the  estate  hereby  granted  diall  be  null  and 
void,  else  to  remain  in  full  force  and  virtue.  But  it  is  distinctly  understood 
and  agreed  that  if  the  interest  on  said  piomissory  note,  or  the  principal 
thereof,  shall  not  be  punctually  paid  when  the  same  becomes  due  and  paya- 
ble, as  in  said  promissory  note  mentioned,  then  and  in  such  case  tlie  pnnei- 
pal  sum  of  said  promissory  note  and  the  interest  shall  be  deemed  and  taken 
to  be  wholly  due  and  payable,  and  proceedings  may  forthwith  be  had  by 
the  said  party  of  the  second  part,  his  hdrs,  executors,  administrators  or 
assigns,  for  the  recovery  of  the  same,  either  by  suit  on  said  note  or  on  this 
mortgage;  anything  in  said  note  or  in  this  inileoture  contained  to  the  con- 
trary thereof  notwithstanding.  And  in  any  suit  or  otlier  proceedings  that 
may  be  had  for  the  recovery  of  the  said  principal  sum  and  interest  on  either 
said  note  or  this  mortgage,  it  shnll  and  may  be  lawful  for  the  said  party  of 
the  second  pairt,  iiis  heirs,  executors,  admiuietrators  or  assigns,  to  include  in 
the  judgment  that  may  be  recovered,  counsel  fees,  and  charges  of  attom^s, 
and  counsel  employed  in  such  foreclosure  suit,  not  exceeding  dol- 
lars, and : —  per  cent  upon  the  amount  due  to  the  plaintiff  on  a^d  note 

and  this  mortgage;  and  if  said  suit  is  settled  before  judgment,  the  same 
fee  and  percentage  shall  be  allowed,  as  well  as  all  payments  that  the  said 
party  of  the  second  part,  hie  btirs,  executors,  administrators  or  assigns,  may 
make  for  his  or  their  security,  or  on  aceonnt  of  any  taxes,  charges,  incum- 
brances, or  assessments  whatsoever  on  the  said  premises. 

In  Witness,  etc. 
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A  power  of  sale  may  be  inserted  in  the  mortgage.  Deeds  of 
tmst  in  place  of  mortgages  are  also  in  use,  of  which  the  follow- 
ing ia  a  osaal  form : 

Deed  of  Tnut  to  Seonre  a  Debt,  Payable  in  Gold  Coin. 

Till*  De«d  of  Tnut,  made  this  . diKj  of : — ,  A.  S.  nineteen 

hnndred ,  between (name,  retidmee,  and  occupation  of  the 

debtor  and  grantor)  ot  the  flrat  part,  and  (name,  reiid^nee,  and 

occupation  of  the  grantee*,  trv*tee»)  ot paitiee  of  tbe  wcond  part, 

tuid  '. (name,  ratidence,  and  occupation  of  oreditor,  for  vihote  m- 

emity  the  trutt  is  created)  of  the  third  part,  WitnesBetb: 

Wherefti,  the  uid has  boriowed  and  received  of  the  said 

in  gold  ooin  of  the  United  Statee,  the  asm  of dollara,  and  haa  agreed 

to  lep^j  the  same  on  the dajr  of ,  A.  D.  nineteen  hnndred 

and to  the  said in  like  gold  coin,  with  intereet,  according 

to  the  terms  of  a  certain  pTomiasor;  note,  of  even  date  herewith,  exeeated 
a&d  delivered  therefor  by  the  said . 

ITow  thii  ladeatnre  Witneaseth,  That  the  said  party  of  the  first  part, 
in  eoD^deration  of  the  aforesaid  IndebtedneBS  to  the  said  party  of  the  third 
part,  and  of  one  dollar  to  him  in  hand  paid  by  the  parties  of  the  second  part, 
the  receipt  whereof  ia  hereby  acknowledged,  and  for  the  purpose  of  securing 
the  payment  ot  said  promissory  note,  and  of  any  earn  or  sums  of  money,  with 
interest  thereon,  that  may  be  paid  or  advanced  by,  or  may  otherwise  .be  due 
to  the  parties  of  the  second  or  third  part,  ander  the  prorisioDS  of  this  in- 
atmment,  doth  by  these  preaenta  grant,  bargain,  sell,  eonvey,  and  conArm 
nnto  tbe  parties  of  the  second  part  in  joint  tenancy,  and  to  the  aurrivor  of 
them,  their  aueeeseors  and  asaigna,  the  piece  or  parcel  of  land  situate  in  the 

eity  (or  toten-)  of ,  county  of ,  State  of  California,  described 

as  follows:  (here  deteribe  the  land  or  premitea  conveyed). 

And  also,  all  the  estate  and  interest,  homestead,  or  other  claim  or  demand, 
as  well  in  law  aa  in  etjnity,  which  the  said  party  of  tbe  first  part  now  has 
or  may  hereafter  acquire,  of,  in,  and  to  said  premlsea,  with  the  appnrte- 

To  Have  and  to  Hold  the  same  to  the  parties  of  the  secmd  part,  as  joint 
tenants  (and  not  as  tenants  in  common),  with  right  ot  surrivoTship  as  snch, 
and  to  their  anceessors  and  assigns  (said  parties  of  the  second  part  and  theor 
anecessors  being  hereby  expressly  aothorized  to  convey,  subject  to  tbe 
trusts  herein  expressed,  the  lands  above  described),  open  the  trusts  and  con- 
fldeneea  hereinafter  expressed,  to  wit: 

Tasi,  During  the  continuance  of  these  tmsta,  tbe  party  ot  the  third  part 
and  the  parties  of  the  second  part,  their  successors  and  assigns,  are  hereby 
authoriied  to  pay,  without  previous  notice,  all  taxes,  aBseHments,  and  liens 
now  subsisting,  or  which  may  hereafter  be  Imposed  by  national,  state,  county, 
dty,  or  other  authority,  upon  said  premises,  and  on  the  money  bo  borrowecl 
as  af  orestud,  to  whomsoever  assessed,  and  all  or  any  incumbrances  now  sub- 
sistiDg,  or  that  may  hereafter  subsist  thereon,  which  may  in  their  judgment 
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ftffeet  said  premises  or  tbeae  trasUi,  at  such  time  as  in  their  judgment  th^ 
maj  deem  beeti  or  in  theif  diacretion,  for  the  benefit  and  at  the  expense  of 
said  party  of  the  first  part,  to  eootest  the  payment  of  anj  such  taiee,  assesa- 
raents,  liens,  or  incumbrances,  or  defend  any  suit  or  proceeding  instituted 
for  the  eDfor<Kment  thereof;  and  in  like  manner  to  prosecute  or  defend  anj 
suit  or  proceeding  that  they  maj  consider  proper  to  protect  the  title  to  said 
promises,  and  these  trusts  shall  be  and  continue  as  seenritj  to  the  partj  of 
the  third  part,  and  his  assigns,  for  the  repayment,  in  gold  coin  of  the 
United  States,  of  the  moneys  ho  borrowed  by  the  party  of  the  first  part  and 
the  intereat  thereon,  and  of  all  amounts  so  paid  out,  and  costs  and  eipensefl 
ineorred  as  aforesaid,  whether  paid  by  the  parties  of  the  secon4  part  or 

third  part,  with  interest  on  such  payments  st  the  rate  of per  cent. 

per  month  until  final  repayment. 

SiooNDLT,  In  case  the  said  party  of  the  first  part  shall  wdl  and  tmily  pay, 
01  cause  to  be  paid  at  maturity,  in  gold  coin  as  aforesaid,  all  sodib  of  money 
BO  borrowed  as  aforesaid,  and  the  interest  thereon,  and  shall  npon  demand 
repay  or  deposit  all  other  moneys  secured,  or  intended  to  be  secured  hereby, 
and  also  the  reasonable  expenses  of  this  trust,  then  the  parties  of  the  second 
part,  the  snrriTor  of  them,  thdr  snceessors  and  assigns,  shall  reconvey  all 
the  estate  in  the  premises  aforesaid  to  them  by  this  inatirument  granted  unto 
them,  their  heirs  and  csrigns,  at  hia  request  and  cost. 

Thirdly,  If  default  shall  be  made  in  the  payment  of  any  of  said  sums 
of  principal  or  interest,  when  doe,  in  the  manner  stipulated  in  said  promis- 
sory note,  or  in  the  reimbursement  of  any  amounts  herein  provided  to  be 
paid,  or  of  any  interest  thereon,  then  the  said  parties  of  the  second  part,  or 
the  surviTor  of  them,  tHtir  euceessors  or  assigns,  on  applieatioa  of  the  party 
of  the  third  part,  or  bis  assigns,  shall  sell  the  above  granted  premises,  or 
such  part  thereof  as  in  their  liiscretion  they  ehsll  find  it  necessary  to  sell  in 
order  to  accomplish  the  objects  of  these  trusts,  in  the  manner  following, 

They  shall  first  publish  the  time  and  place  of  each  sale,  with  a  descrip- 
tion of  th«  property  to  be  sold,  at  least a  week  for weeks. 

In  some  newspaper  published  in  the  county  of and  may  from  time 

to  time  postpone  such  sale  by  publication;  and,  on  the  day  of  sale  so  ad- 
vertised, or  to  which  such  sale  may  be  postponed,  they  may  sell  the  property 
so  advertised,  or  any  portion  thereof,  at  public  auction,  in  any  county  where 
any  part  of  said  property  may  be  situated,  to  the  highest  cash  bidder ;  and 
the  holder  or  holders  of  said  promissory  note,  their  agent  or  assigns,  may 
bid  and  f  uTchase  at  such  sale. 

And  the  parties  of  the  second  part,  their  successors  or  assigns,  shall  estab- 
lish as  one  of  the  conditions  of  such  sale,  that  all  bids  and  payments  for 
said  property  shall  be  made  in  like  gold  coin  as  aforesaid,  and  open  such 
sale  they  shall  make,  execute,  and  after  due  payment  made,  shall  deliver  to 
the  purchaser  or  purchasers,  his  or  their  heirs  and  assigns,  a  deed  or  deads 
of  grant,  bargain,  and  sale,  of  the  above  granted  premises,  and  ont  of  the 
proceeds  thereof  shall  pay: 

£^B3T,  The  expenses  thereof,  together  with  the  reasonable  expensea  of 
ttiis  tnust,  including  counsel  fees  of dollars,  in  gold  coin,  which  shall 
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beeoroe  dae  npon  ao;  default  made  bjr  the  party  of  the  first  part  in  8117  of 
I  ha  pajments  aforeaaid. 

Second,  All  iuhib  which  may  have  been  paid  bj  the  said  parties  of 
the  aecond  or  third  part,  their  BncceBBora  or  aiaignB,  or  the  holders  of  the 
note  aforesaid,  and  not  Teimburwd,  and  which  may  ttien  be  due,  whether 
paid  OD.  aecouat  of  incumbrauces  or  insurance,  as  aforesaid,  or  in  the  per- 
formanee  of  any  of  tbe  truata  herein  created,  and  with  whatever  interest 
may  have  accnroed  thereon ;  next  the  amount  due  and  unpaid  on  said  promis- 
sory note,  with  whatever  interest  may  have  accrued  thereon;  and  lastly,  tbe 
balance  or  aurplus  of  such  proceeds,  if  any,  to  said  party  of  the  first  part, 
hie  heirs  or  aaslgns. 

And  in  tbe  event  of  a  sale  of  said  premises,  or  any  part  thereof,  and  the 
execution  of  a  deed  or  deeds  therefor,  under  these  trusts,  then  tbe  r«eitals 
therein  of  default  and  publication  shall  be  eonelnsive  proof  of  such  de- 
fault and  of  the  due  publication  of  anch  notiee;  and  any  mch  deed  or 
deeds,  with  such  recitals  therein,  shall  be  effectual  and  conehisive  against 
tbe  said  party  of  the  first  part,  his  heirs  or  asaigiiB,  and  all  other  per- 
sons, and  the  receipt  for  the  purehase-monty  contained  in  any  deeds 
executed  to  the  purchaser,  as  aforesaid,  ehal]  be  a  snfBcient  diachaa^  to  such 
purchaser  from  all  obligation  to  see  to  the  proper  application  of  the  pur- 
chase-money, according  to  tba*truHts  aforesaid. 

In  Witness  Whereof,  the  said  party  of  the  first  part  has  hereunto  set  his 
hand  and  seal  the  day  and  year  ftrst  above  written. 

(Signature.)     (Seal.) 

Duly  Signed,  Sealed,  and  Delivered  in  the  pretence  of 

COLORADO. 


Statntor;  Fonn. 

Know  all  Hen  by  these  Presents,  That  I,  of  the  County  of 

and  State  of ,  hereby  mortgage  to of  the  County 

of and  State  of ,  to  secure  the  payment  of doUsMi, 

due  as  follows;    tbe  foUowiug  described  real  property  situate  in 

County,  sAite  of  Colorado,  to  vrit:    with  the  appurtenances,  and 

warrant  the  title  to  the  same.     Signed  and  delivered  this  day  of 

,  19 , 

<ai4.> 
Tnut  Deed  to  Secure  PaymeiLt  of  a  Promisiory  Kote. 

This  ladentnie,  Made  this day  of  in  the  year  of  our 

Lord,  one  thousand  nine  hundred  and between  whose  ad- 
dress ie ,  County  of  and  State  of  Colorado,  part;  of  tbe 

first  part,  and  the  Public  Trustee  of  the ,  County  of  _-^^_  and 

Stat«  of  Colorado,  party  of  the  second  part, 

Wltnetteth,  That  whereas  has  executed  his  Promissory  Notes, 

bearing  even  date  herewith,  payable  to  the  order  of at for 
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the  ram  of doIUra, after  tlie  date  thereof,  with  itttereot 

thereon  from  date  uotU kt  the  rate  of per  cent  per  annnin, 

inteTeet  payable  ^^^^_ 

And  Wheteaa,  The  said  is  desirona  of  Beenriiig  not  onl^'  the 

prompt  paTment  of  lald  Promiaaoi;  Notes,  but  also  of  effectually  aeeniing 

and  indemDifyiDg  the  said for  or  on  aeeonnt  of  aoj  aaaignnieiit,  ia- 

doraonent  or  guarantee  of  said  Promisaor;  Notes. 

Kow,  Therefore,  The  said  party  of  the  first  part,  in  consideration  of  the 
premisee  and  for  the  purposes  aforesaid,  and  in  the  further  eonaideiatlon  of 
one  dollar  to  him  in  hand  paid  by  the  party  of  the  second  part,  the  receipt 
whereof  is  hereby  confessed,  has  and  hereby  does  grant,  bargain,  sell  and 
convey  unto  tbe  said  party  of  the  second  part  and  his  auccessora  in  trust, 

forever,  all  tbe  premises  situate  in  the  ,  Coun^  of  and 

State  of  Colorado,  known  and  described  as  follows,  to-wit; 

To  HaTe  and  to  Hold  the  Bame,  Together  with  all  and  ringnlar  the  privi- 
leges and  appurtenances  therennto  belonging:  IN  THU8T  NEVEBTHG- 
LESS,  that  in  case  of  default  in  the  payment  of  said  Notes  or  any  of  tham, 
or  any  part  thereof,  or  interest  thereon,  according  to  tbe  tenor  and  effect  of 
said  Notes,  or  any  of  them,  then  upon  notice  and  demand  in  writing,  flled 
with  said  party  of  the  second  part,  by  tbe  benefleiary  bereonder,  or  the  legal 
bolder  of  tbe  note  or  notes  secured  hereby,  that  sucb  benefleiary  or  legal 
bolder  baa  declared  a  violation  of  any  of  the  covenants  herein  or  in  any  prior 
incumbrance  contained,  and  has  elected  to  advertise  aaid  premises  for  sale, 
it  shall  and  may  be  lawful  for  said  party  of  tbe  second  part,  or  his  bdc- 
cessors  in  trust,  to  sell  and  dispose  of  said  premises,  and  all  the  right,  title, 
benefit  and  eqnity  of  redemption  of  the  said  party  of  tbe  first  part,  his  heirs 

or  asalgns  therein,  at  pnblic  auction,  at  the door  of  the  Court  House, 

in  tbe ,  County  of ,  in  the  State  of  Colorado,  for  the  highest 

and  best  price  the  same  will  bring  in  cash,  four  weeks'  public  notice  having 
been  previously  given  of  the  time  and  place  of  such  sale,  fay  advertisement 
weekly  in  one  of  the  newspapers  of  general  circulation  at  that  time  pub- 
lished in  said County,  a  copy  of  which  printed  notice  shall,  as  soon 

as  printed,  be  mailed  to  said  party  of  the  first  part,  and  all  subsequent  in- 
cumbrancers, at  tbe  address  herein  given,  and  to  make,  execute  and  deliver 
to  the  purchaser  or  purchasers  at  such  sale,  certificate  or  certificates  of  pur- 
chase, and  after  the  expiration  of  the  time  of  redemption  provided  by  law, 
upon  demand  of  the  person  or  persons  entitled  thereto,  to  make  and  deliver 
to  said  purcbaaer  or  purchasers,  or  his,  her,  or  thnr  assign  or  assigns,  good 
and  sufficient  deed  or  deeds  of  conveyance  to  tbe  premises  sold;  and  out  of 
the  proceeds  or  availa  of  such  sale,  and  the  pnrchAse  money  paid  thereon, 
after  first  paying  all  feea  and  costs  of  advertiaiug  and  sale,  coDUuission  and 
all  other  exx^nses  of  this  trust,  including  all  moneys  advanced  for  taxes,  or 
other  liens  and  assessments  or  on  prior  incumbrances,  with  the  interest  there- 
on, to  pay  tbe  principal  and  Interest  due  on  said  notes  according  to  the  tenor 
and  effect  thereof,  rendering  the  overplui  (if  any)  unto  the  said  party  of 
tbe  first  part,  bis  legal  representatives  or  assigns,  on  reasonable  request; 
and  It  shall  not  be  obligatory  upon  tbe  purchaser  or  purchasers  at  any  such 
sale  to  see  to  tbe  application  of  tbe  purchase  money;    which  sale  or  sale* 


.iOo;gn: 


POBMS  or  MOETOAGES.  527 

and  Baid  deei  or  deeds  w  made  shall  be  a  perpetual  bar,  botb  In  law  and 
eqait7,  against  tbe  »Bid  party  of  the  first  part,  his  hdrs  and  asaigiu,  and  all 
other  penona  claiming  the  premises  aforesaid,  or  any  part  thereof,  by,  from, 
throogb  or  under  said  party  of  tlie  first  part,  or  any  of  them,  nnlesa  said 
premises  are  redeemed  within  the  time  or  times  and  according  to  tbe  statute 
in  each  eases  made  end  provided.  The  holder  or  holders  of  said  note  or 
notes  may  become  the  purchaser  of  said  property,  or  any  part  thereof. 

And  the  said  _^___  for  himself,  Mb  heirs,  exeeatora  and  adminiatratora, 
eorenanta  and  agrees  to  and  with  the  said  party  of  the  second  part  and  bis 
SDceessora  In  trust,  that  at  the  time  of  the  ensealing  and  delivery  of  these 
presents  he  ia  well  seized  of  the  above  described  premises  in  fee  simple,  and 
has  good  right,  full  power  and  lawfu]  authority  to  grant,  bargain  and  sell 
tbe  aame  is  manner  and  form  as  aforesaid;  herebj  fnllj  and  absolutely 
waiving  and  releasing  all  rights  and  elMme  be  may  now  or  hereafter  have 
in  or  to  said  Above  described  premises  as  a  Homestead  Zzemption,  nader 
and  by  virtue  of  any  Act  of  t^e  Qenecal  Assemhlj  of  the  State  of  Colorado 
now  existing,  or  which  may  hereafter  be  passed  in  relation  thereto,  and  that 
the  same  are  free  and  clear  of  all  liens  and  incumbrances  whatsoever  except 
and  that  he  will  pay  all  amounts  becoming  due  on  any  prior  incum- 
brance and  all  taxes  or  assesBroents  levied  or  assessed  against  said  premises 
up  to  the  time  the  said  Notes  shall  become  dae  and  pajable,  or  shall  have 
been  paid  in  fnll. 

And  It  Is  Btlpnlated  and  Agreed,  That  tn  case  of  default  in  aiqr  of  said 
payments  of  principal  or  interest,  as  aforesaid,  or  a  breach  of  any  of  tb« 
covenants  or  agreements  herein,  then  and  in  that  case  the  whole  of  the  aaid 
principal  stun  hereby  secnred,  and  Interest  thereon,  according  to  the  tenor 
and  effect  of  said  Notes,  shall  and  may  at  once  become  dae  and  payable, 
anything  In  said  Notes  to  the  contrary  notwithstanding,  and  the  said  prem- 
ises be  sold  in  like  manner  and  with  tbe  same  effect  as  If  the  indebtedness 
had  matnred. 

Zs  WltBHB  Whereof,  Tbe  said  party  of  the  first  fiart  has  herennto  set  his 
hand  and  seal  the  day  and  year  first  above  written. 

Wltneai. 

CONTTECTICnT. 
(216.) 

T»  all  People  to  wbom  these  Presents  shall  come.  Greeting:    Enow  ye, 

that  I, of ,  for  the  coneideration  of ,  received  to 

my  fnll  satisfaction  of of ,  do  give,  grant,  bargain,  s^  and 

confirm  unto  tbe  said {deteripUon  of  premiaet). 

To  Have  and  to  Hold  the  above  granted  and  bargained  premises,  with  the 
appurtenances  thereof,  unto  blm  tbe  said  grantee,  and  his  heirs  and  assigns 
forever,  to  his  and  tb^  own  proper  use  and  behoof.  And  also,  I,  tbe  said 
grantor,  do  for  myself  and  my  heirs,  esecntors,  and  adminietratorB,  covenant 
with  the  said  grantee,  his  heirs  and  assigns,  that  at  and  until  the  ensealing  of 
these  presents,  I  am  well  seized  of  the  premises,  as  a  good  Indefeasible  estate 
in  fee  timple;  and  have  good  right  to  bargain  and  sell  the  same  in  maimer 
and  form  as  is  above  written;    and  that  the  same  is  free  from  all  encum^ 
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branuw  whatsoever.  And  fttrtbermore,  I,  tbe  Bftid  grantor,  do  hy  thew 
proMiita  bind  mjeelf  and  my  hein  forever  to  warrant  and  defenJ  the  above 
granted  and  bargained  premises  to  him,  the  said  grantee,  his  heirs  and  aa- 
signs,  against  all  claims  and  demands  whatsoever.  The  condition  of  this 
deed  is  such,  that  wheress  the  said  grantor  is  justly  indebted  to  the  said 

grantee  in  the  stun  of dollars  as  evidenced  by  a  promisHory  note  for 

doUars  of  even  date  bereirith,  payable  to  said  grantee  or  order; 

now  therefore,  if  said  note  shall  be  well  and  truly  paid  according  to  its  tenor, 
then  this  deed  shall  be  void,  otherwise  to  be  and  remain  in  full  force  and  ef- 
fect.   In  wjtnees  whereof,  etc 

DELAWARE. 

Indenture,  ^ade  tbe day  of ,  10 ,  between of 

,  party  of  the  first  part,  and of ,  party  of  the  sec- 
ond part.  Whereas  the  said  party  of  the  Sni  part  in  and  by  a  certain  obU- 
gatioD  or  writing  obligatory  under  bis  hand  and  seal,  bearing  eTen  date 
herewith,  stands  bound  unto  the  said  party  of  the  second  part  in  the  sum  of 

dollars,  lawful  money  of  the  United  States,  conditioned  for  the 

payment  of  the  sum  of dollaja,  as  by  reference  to  the  said  obliga- 
tion and  CMidition  thereof  will  appear: 

Vow  thlt  Indenture  wituesseth,  that  the  said  party  of  the  first  part,  for 

and  in  consideration  of  the  aforesaid  debt  or  sum  of  dollars,  and 

for  the  better  securing  the  payment  of  the  same,  with  interest,  as  aforesaid, 
unto  the  said  party  of  tbe  second  part,  his  executors,  administrators  and 
assigns,  in  discharge  of  the  said  recited  obligation,  as  also  of  tbe  further 
sum  of  one  dollar  to  the  said  party  of  the  first  part  now  paid  by  the  nid 
party  of  the  second  part,  the  receipt  of  which  is  hereby  acknowledged,  haa 
granted,  bargaine<l,  sold,  released  and  confirmed,  and  by  these  presents  doth 
grant,  bargain,  sell,  release  and  confirm,  unto  the  said  party  of  the  second 

part,  his  heirs  and  assigns,  all  that,  etc.;    together  with  all  and 

singular  the  improvements,  ways,  woods,  waters,  water-courses,  rights,  liber- 
ties, privileges,  hereditaments  and  appurtenances  whatsoever,  thereunto  be- 
longing, or  in  any  wise  appertaining,  and  the  reversions  and  remainders. 
Tents,  issues  and  profits  thereof. 

To  Save  and  to  Hold  the  said  improvements,  hereditaments  and  premises 
hereby '  granted  or  mentioned,  or  intended  to  be,  with  the  appurtenances, 
unto  the  said  party  of  tbe  second  part,  his  heirs  and  assigns,  to  the  only 
proper  use  and  behoof  of  the  said  party  of  tbe  second  part,  his  heirs  and 
assigns,  forever.  Pro^'ldcd  alirays,  nevertheless,  that  if  the  said  party  of 
the  first  part,  his  heirs,  executors,  administrators  or  assigns,  shall  and  do 
well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said  party  of  tbe  second 
part,  bis  executors,  administrators  or  assigns,  the  aforesaid  debt  or  sum  of 
dollars  on  tbe  day  and  at  tbe  time  hereinbefore  mentioned  and  ap- 
pointed for  the  payment  thereof,  with  interest,  according  to  the  condition 
of  tUe  said  recited  obligation,  without  any  fraud  or  further  delay,  and  with- 
out any  deduction,  defalcation  or  abatement  to  be  made  of  anything,  for  or 
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in  iffipeet  of  anjr  taxes,  eborgeB  or  BaseMmente  whatBoever,  that  tben  and 
from  tbeaceforth  aa  well  thia  preaeut  iodeDttiro  and  the  eatate  hereby 
granted  as  the  said  recited  obligation  shall  cease,  determine,  and  become  ab- 
solatelj  void  aod  of  no  efCeet,  anTthing  hereinbefore  contained  to  the  eon- 
ttarf  notwithatanding. 
In  Wltneaa,  etc. 

DI8TBICT  OF  COLUMBIA. 

(aiT.) 

Statutory  Form  with  Power  of  Sale. 

This  Hoitgage,  Made  this day  of ,  in  the  jear  , 

witnesBeth  that  whereas  I, of  ,  am  indebted  nnto  

of , ,  in  the  stun  of ,  payable ,  for  which  I  have  given, 

to  said ideteription  of  note  or  bond).  Now,  in  oonsideratioD  there- 
of, 1  hereby  grant  unto  the  said all  that  (detcription  of  property) ; 

provided  that  if  I  shall  punctnally  pay  said  note  (or  bond),  according  to 
the  tenor  thereof,  then  this  mortgage  shall  be  void.  And  if  I  shall  make 
default  in  anch  payment  the  said  is  hereby  authorized  and  em- 
powered to  sell  said  property  at  pobiio  anction  on  the  following  terms 
{ttat&ment  of  termt)  and  out  of  the  proceeds  of  sale  to  retain  whatever 
ohall  remain  nnpaid  on  any  said  indebtedneae,  and  the  eoHts  of  such  sale, 
and  the  aurplus,  if  any,  to  pay  to  me. 

Given  under  my  hand  and  seat 

(aeal.) 

Mortgages  are  mere  commonly  in  form  of  trust  deeds,  for  which  aeo  Vir- 
ginia. 

FLORIDA. 

<BI80 

See  Delaware — changing  form  to  secure  promfasory  note,  whieh  is  com- 
mon^ used  instead  of  bond. 

QEOBOIA. 

(SI  80 

Fowei  of  Sale. 


Oboboia, 


BOIA,  \ 
CODNTT.    J 


This  Indenture,  Made  the ;  day  of in  the  year  of  our  Lord 

one  thousand  nine  hundred  and ,  between  (name  and  occupation  of 

grantor)  of  the  County  of of  the  one  part,  and  (niinis  cmd  occupa- 
tion of  grantee)  of  the  County  of of  the  other  part: 

Wltnetseth,  That  the  aaid  for  and  in  conaideration  of  the  sum 

of in  hand  paid,  at  and  before  the  seating  and  delivery  of  thcoe 

preseute,  the  recapt  whereof  is  hereby  acknowledged,  has  granted,  bar- 
gained, sold,  aliened,  conveyed,  and  conflrmed,  and  by  these  preaenta  doth 

grant,  bargain,  sell,  aliene,  convey,  and  eonflrm  unto  the  said ■  bis 

heirs  and  aseignB,  all  (here  deieribe  the  pre7ni<ej  granted). 
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To  H«T»  and  to  Bold  tlia  said with  aU  4nd  ciiignlar  the  rights, 

memben,  and  appaxteDancw  theTeunta  app«rtaiiiitig,  to  the  tmty  proper  nae, 
beoeflt,  and  behoof  of  him  the  aaid  ,  hii  heirs,  aueototB,  admin- 
istrator^ and  asBigns,  in  fee-siniple;  and  the  said the  said  bar- 
gained, premiaes  unto  the  said ,  his  heirs,  exeentors,  administratota, 

and  aasJgng^  against  the  said ,  his  hurs,  exeentora,  and  adminiatra- 

tora,  and  against  all  and  ever;  other  person  or  persona,  shall  and  will  war- 
rant and  forever  defend  by  Tirtae  of  these  presents. 

And  the  said hereby  agreea  that  if  the  debt  to  aecnre  which  thia 

4eed  ia  made  is  not  promptly  paid  at  matniitj  according  to  the  tenor  and 
effect  of  a  certein  promissory  note  made  at  the  ezeeation  of  this  deed,  then 

the  said m^,  and  by  these  presents  is  authorised  to  aell  at  public 

ontciy  to  the  higbeat  bidd^  for  cash,  all  of  said  property,  or  a.  sufficiency 
thereof  to  pay  said  indebtedness  with  the  interest  thereon  and  the  costs  of 
tbe  proceeding,  after  advertising  the  time,  place,  and  terms  of  sale  in  a 

newspaper  published  in for days.    And  the  said  ^—^.^ 

may  make  to  the  purchaser  or  pnrchaaers  of  s^  property  good  and  mffieient 

titles  in  fee-dmple  to  the  same,  thereto'  diveeting  oat  of  the  said 

all  right,  titl^  and  eqnity  that  he  may  have  in  and  to  said  property,  and 
vesting  the  same  in  the  pnrchaser  or  purchoaers  aformaid.  The  proceeds  of 
said  sale  are  to  be  applied  first  to  the  payment  of  the  said  debt  and  interest 
and  the  expenses  of  this  proceeding,  the  remainder,  if  any,  paid  to 

In  Witness  Whereof,  The  sud and his  wife,  who  hereby 

cmisents  to  tbe  execution  of  this  deed,  have  hereunto  set  their  hands  and 
affixed  their  seals,  and  delivered  these  presents,  the  day  and  year  first  above 
written. 

Signti,  SeaUd,  and  Delivered  in  Pretence  of  v» 

iSignaUire:)     (Swlt.) 
HAWAII. 


See  MsssBchusetts. 


Bee  California. 


(X2a) 

IDAHO. 

<a«i.> 

H-LINOIH. 
C»2.) 


This  Zndentnre  witneaseth,  that  the  mortgagor, of mort- 
gages and  warrants  to  of  ,  to  secure  the  payment  of 

dollars,  payable  as  follows,  to  wit:    with  Intereat  at  the 

rate  of per  cent,  per  annnm,  payable annually,  according 

to  the  tenor  and  effect  of  a  certain  promiasory  note  of  even  date  herewith, 
payable  to  the  order  of  said  mortgagee,  and  signed  by  aaid  mortgagor,  all 

the  following  described  real  estate  situated  in in  the  county  of 

:  and  State  of  Illinois,  to  wit :  hereby  releasing  and  waiviog 

aU  rights  under  and  by  virtue  of  the  homestead  exemption  laws  of  the  State 
of  niinois,  and  all  right  to  retain  posaessiou  of  said  premises  aftar  any  da- 
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fault  in  OT  Dreaeh  of  anj'  of  the  coTKiants,  agreemAnts  or  proriBioDB  herein 
eoDtained. 

And  it  is  further  piovidad  and  agreed,  that  if  default  be  made  in  tha 
parent  of  the  said  promiHoij  note  ^or  any  of  them,  if  more  than  om), 
or  &Bf  pert  thereof,  or  the  interest  tbereoo,  or  any  part  thereof,  when  due, 
or  in  ease  of  mute  or  noD-pafmeot'  of  taiea  or  SMessnieDta  or  neglect  to 
procure  or  renev  ioHurance,  ae  herainafter  provided,  theu  and  in  such  cue 
the  whole  of  said  principal  and  intereat  aecDred  hj  the  said  note  in  tbia 
mortgage  mentioned  ahall  thereupon,  at  the  option  of  the  holder  of  mid 
note,  l)ecome  immediatelj  due  and  payable;  auTthing  herein  or  in  said 
pTomieBor7  note  contained  to  the  contrary,  notwitbataniling ;  aud  this  mort- 
gage may,  without  notice  to  the  aaid  mortgagor  of  said  option  or  election, 
be  immediately  foreclosed;  and  it  shall  be  lawful  for  said  mortgagee,  his 
agents  or  attomeys,  to  enter  into  and  upon  said  premises,  and  to  receive  all 
rents,  issues  and  profits  thereof,  the  same  when  collected,  after  the  deduc- 
tion of  reasonable  expenses,  to  be  applied  upon  the  indebtedness  secured 

And  the  said  mortgagor  farther  covenants  And  agrees  to  and  with  the  said 
mortgagee,  that  he  will  in  the  meantime  pay  all  taxes  and  assessments  on 
■aid  premises,  and  will,  as  a  further  security  for  the  payment  of  said  in- 
debtedness, keep  sU  buildings  that  may  at  any  time  be  upon  said  premises 
insured  in  some  reliable  company  up  to  the  insurable  vslue  thereof,  or  up  to 
the  arotrant  remaining  unpaid  of  the  said  indebtedness,  by  suitable  policies, 
payable,  in  ease  of  loss,  to  the  said  mortgagee,  and  deliver  to  him  all  poli' 
eies  of  insurance  thereon  as  soon  as  effected,  and  all  renewal  certificates 
therefor;  and  sold  mortgagee  shall  have  the  right  to  collect,  receive  and  re- 
e«Bpt,  in  the  same  of  said  mortgagor  or  otherwise,  for  any  and  all  moneys 
that  may  become  payable  or  eolleetable  upon  any  of  such  policies  of  insur- 
ance by  reason  of  damage  to  or  destruction  of  said  buildings,  or  any  of 
them,  and  apply  the  same,  less  his  reasonable  expenses  is  obtaining  such 
money,  in  satisfaction  of  the  money  secured  hereby;  or,  in  case  the  mi>rt- 
gages  shall  so  elect,  may  use  the  same  in  repairing  or  rebuilding  such  build- 
ings; and  in  case  of  refusal  or  neglect  of  said  mortgagor  thus  to  insure,  or 
deliver  such  policies,  or  to  pay  taxes,  said  mortgagee  may  procure  such  in- 
surance, or  pay  such  taxes,  and  all  moneys  thus  paid  shall  be  secured  hereby, 

and  shall  bear  interest  at per  cent.,  and  be  paid  out  of  the  proceeds 

of  the  sale  of  said  premises,  or  out  of  such  insurance  money,  if  not  otherwise 
paid  by  said  mortgagor. 

And  said  mortgagor  further  agrees  that  in  case  of  default  in  the  payment 
of  the  interest  on  said  note  when  it  becomes  due  and  payable,  it  shall  bear 
like  interest  with  the  principal  of  said  note. 

And  it  is  further  expressly  agreed  by  and  between  said  mortgagor  and 
said  mortgagee,  that  if  default  be  made  in  the  payment  of  said  promissory 
notes  or  any  of  tbem,  or  any  part  thereof,  when  due;  or  in  case  of  n  breach 
of  any  of  the  covenants  or  agreementa  herein  contained ;  or  in  case  said 
mortgagee  is  made  a  party  to  any  suit  by  reason  of  the  eiistenee  of  this 
mortgage;  then,  or  in  any  of  such  cases,  said  mortgagor  shall  at  once  owe 
■tld  mortgagee  his  feasonsble  attorney's  or  solicitor's  fees  for  protecting 
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Us  interest  Id  such  suit,  and  for  the  coUeetion  of  the  amount  dne  nni  m- 
eurad  by  this  mortgage,  whether  by  loreclosure  proceeding  o*  otherwiae, 
end  &  lien  is  hereby  given  upon  said  piemisea  for  such  fe«e;  and  in  case  of 
foreclosure  hereof]  a  decree  shall  be  entered  for  such  reasonable  fees,  to- 
gether with  whatever  other  indebtedness  may  be  due  and  secured  hereby. 

And  it  is  further  mutually  underatoed  and  agreed,  by  and  between  the 
parties  hereto,  that  the  covenanta,  agreementB  and  proTisions  herein  eon- 
tBined  shall  apply  to,  and,  so  far  as  the  law  allows,  be  binding  upon  and 
be  for  the  bmefit  of  the  heire,  executors,  admin istia tors  and  assigns  of  tlta 
said  parties  respectively. 

la  Wltneii  Whereof,  The  said  mortgagor  has  hereunto  set  hia  hand  and 
"seal  the day  of ,  A.  D.  18 — 

INDIANA. 

cess.) 

This  Indenture  witneeseth,  that  ,  of  in  the  county  of 

and  state  of mortgages  and  warrants  to of 

et«.,  the  following  real  eetste,  namely,  all  that,  etc., to  secure  tbo 

payment,  when  it  shall  beecnne  due,  of dollan,  as  evidenced  by  a 

promieeory  note  of  even  date  herewith,  by  which  the  mortgagor  promises  to 

pay  to  the  mortgagee  said  sum  of dollars  in years  from 

said  date,  vith  interest  thereon  at  the  rate  of per  cent,  per  annum ; 

and  the  mortgagor  eipresaly  agrees  to  pay  the  sum  of  money  above  secured 
without  relief  from  valuation  or  appraisement  laws. 

£b  Wltaen,  etc 

IOWA, 

(2840 

Know  all  Hen  by  these  Fiesenis,  That of ,  in  conaider- 

ation  of  the  sum  of dollars  in  hand  paid  by of -i 

does  hereby  eell  and  convey  unto  the  said the  following  described 

premises,  situated  in  the  County  of  and  State  of  Iowa,  to  wit: 

ana  the  said liereby  covenants  with  the  said that 

he  holds  said  premises  by  title  in  fee  simple;  that  he  has  good  right  and 
lawful  authority  to  sell  and  convey  the  same;  that  they  are  free  and  clear 
of  all  liens  and  incumbrances  whatsoever;  and  he  covenants  to  warrant  and 
defend  the  said  premisee  against  the  lawful  claims  of  all  persons  whomso- 
ever.   And, wife  of  the  sud hereby  relinquishes  her  right 

of  dower  in  and  to  the  above  describeil  premises. 

Provided  always,  and  these  premiees  are  upon  this  express  condition,  that 

if  the  said his  heirs,  executors  or  administrators,  shall  pay,  or  cause 

to  be  paid,  to  the  said ,  his  executors,  administrators  or  assigns  the 

aom  of dollars,  on  the day  of 19 ,  with  interest 

thereon  semi-annually,  according  to  the  tenor  and  effect  of  the  promissory 

note  of  the  said  payable  to  and  bearing  date  , 

then  these  presents  to  be  void,  otherwise  to  remain  in  full  force.  And  it  ia 
'  hereby  agreed  that  the  said shall  keep  the  buildings  on  said  prop- 
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ertjr  Inflorad  In  a  good  «ai  reliable  compBn; ,  to  be  selected  hj  e&id  mort- 
gagee, in  the  BQin  of , dollars.    The  laid  firit  part;  further  agrees 

that  the  aeeoud  party,  at  anj  time  daring  the  extstence  of  this  indebtedneBS, 
or  auj  put  thereof,  and  until  the  same  is  fullj  paid,  shall  have  full  power, 
and  is  hereby  authorized  as  attonie;  in  fact  of  said  flrst  party  to  pay  all 
liens  of  any  kind,  either  prior  or  subsequent,  that  may  in  any  manner  affect 
the  title  to  the  land  herein  conveyed;  and  for  the  repayment  of  all  moneys  so 
paid  with  interest  thereon  from  the  date  of  such  payment  at  the  rate  of  ten 
per  cent,  per  annuin,  payable  semi-annuBlly,  this  indenture  shall  be  security 
in  like  manner  as  for  the  payment  of  nid  note.    And  it  is  further  agreed, 

that  if  the  said allows  the  taxes  to  become  delinquent  upon  said 

property,  or  permits  the  same,  or  any  part  thereof,  to  be  sold  for  taxes,  or 

if  the  said fails  to  pay  the  interest  on  said  note  promptly  as  the 

same  beeomes  due,  the  note  secured  hereby  shall  become  due  and  payable 

in days  thereafter;    and  the  mortgagee,  his  hdrs  or  assigns  may 

proceed  at  once  to  foreclose  this  mortgage ;    and  in  case  it  becomes  neces- 

eary  to  commence  proceedings  to  foreclose  the  same,  then  the  said 

in  addition  to  the  amount  of  said  debt,  interest  and  costs,  agrees  to  pay  to 
the  mor^gee  herein  named  a  reasonable  attorney's  fee  for  collecting  the 
same,  wtuch  fee  shall  be  included  in  judgment  in  such  forecloSDre  case. 
Signed  and  delivered  thit day  of 19 

KANSAS. 

(Statutory  Form.) 

(8«B.> 

mortgages  and  nanants  to (A«re  detcribe  the  premitee.) 

to  secure  the  payment  of  (here  iiteert  the  turn  for  which  the  mortgage  is 
groKted,  or  the  notee  or  other  evidences  of  debt,  or  deecription  thereof, 
*oitgkt  to  be  tecwed,  aUo  the  date  of  payment.) 

Dated '. 

KENTUCKY. 
(226.) 

Thli  ladeMtnre,  Hade  and  entered  into  this day  of  , 

19 — ,  by  and  between ,  of ,  in  the  county  of and 

State  of ,  of  the  Utet  part,  and of ,.  of  the  second 

part,  witnasseth,  that  the  party  of  the  flrst  part,  for  and  in  consideration  of 
bis  indrtitedness  to  the  party  of  the  second  part,  as  follows:    the  sum  of 

4 dollars,  payable  in  years  from  thip  date,  with  interest 

thereon  at  the  rate  of per  cent,  per  annum,  payable  semi- annual^, 

as  evidenced  by  his  promissory  note,  of  even  date  herewith,  and  to  secure 
payment  of  the  same,  the  said  party  of  the  first  part  has  granted,  bargained 
and  sold,  and  by  these  presCLts  doth  grant,  bargain  and  sell,  to  the  party 
of  the  second  part,  all  that,  etc.  To  have  and  to  bold  to  said  party  of  the 
second  part  his  heirs  and  assigns,  forever,  with  general  warranty. 

Thig  indenture  is  conditioned  as  follows: 
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W1i«r«M,  tbe  nid  partj  of  the  &nt  part  ii  indebted  to  tba  s&id  partj  of 
the  seeood  part  as  aforesaid:  Now  if  aald  party  of  the  flrst  part  ahall  paf 
said  indebtednetB  at  mataritj,  then  thie  indenture  ihall  be  void,  else  remain 
in  full  force.  And  should  nid  iudebtedaew,  or  any  part  thereof,  be  col- 
lected bf  l^al  or  equitable  proeeediiigs,  or  be  paid  after  tlie  iustitutioii  of 
such  proceedings,  then  said  party  of  the  flrst  part  shall  pay  all  expenses  of 
coUeetion,  ineluding  reasonable  attorney 's  fees  and  commissions  incurred  bj 
the  party  of  the  seeoiid  part  or  Us  assigns,  and  which  he  or  his  assigns  may 
have  paid  or  be  liable  to  pay  on  account  of  such  legal  or  equitable  proceed- 
ings. And  it  is  expressly  stipulated  and  agreed  that  the  lien  of  this  mort- 
gage shall  extend  to  and  includs  snch  eipesees,  attorney's  fees,  and  eom- 
mission,  and  that  the  same  shall  be  jnclnded  in  any  judgment  OT  decree 
rendered  for  a  foreclosure  of  this  mortgage. 

Wltneai  the  hand  end  seal  of  the  said  party  of  the  flrst  part  the  day  and 
yAT  first  above  written. 

LOUISIANA. 

<«17.> 

[This  being  a  pecnliar  deed,  presenting  some  unusual  difflealties  in  fllling 

up  the  blanks,  it  is  thought  best  to  give  a  fall  copy  of  a  carefuUy  prepared 

deed,  as  the  same  was  drawn  and  executed  in  accordance  with  the  law  of 

LoviBiana.] 

Stati  of  LoDieiANA, 
Pakibh  and  Citi  or  New  Obleaks. 
Be  It  Known,  That  on  this  third  day  of  June,  in  the  year  of  odt  Lord  one 
thoDsaad  nine  hundred  and  nine  and  of  the  independence  of  the  United 
States  of  America,  the  one  hundred  and  thtrty-third. 

Before  He,  Andrew  Hero,  Jr.,  a  -Notary  Pobllc  in  and  for  the  PariA  and 
City  of  New  Orleans,  State  of  Lonisiana,  ilalj  commissiooed  and  qoalifled, 
and  in  the  presence  of  the  witnesses  hereinafter  named  and  undersigned, 

letionallT  Came  and  Appeared, — Antonio  Corbett,  of  thU  eits,  who  de- 
clared that  be  is  justly  and  truly  indebted  unto  Jame*  T\omp»on,  alio  of  this 
dts,  in  the  Bam  of  eigM  hiindreJ  dollar*,  borrowed  money  this  day  had;  in 
settlement  and  as  evidence  thereof  the  sud  Antonio  Corbett  has  made  and 
furnished  his  promissory  note  for  like  sum  of  eight  h«niir«d  dollart,  drawn 
to  the  order  of  and  indorsed  by  Atnuel/,  dated  this  day,  and  made  payable  at 
twelve  fnoRlAs  after  date,  with  interest  at  the  r&te  of  eight  per  cent,  per 
annum,  from  and  after  maturity,  if  not  then  paid,  untO  final  payment,  whieh 
eaid  note,  after  having  been  paraphed  by  me,  the  said  Notary,  to  identify  it, 
herewith,  tea*  delivered  to  the  said  Thompson,  who  hereby  acknowledges  the 
receipt  thereof. 

Now,  in  order  to  secure  the  fall  and  panetaal  payment  of  tho  said  not^ 
in  capital  and  interest,  at  maturity,  the  said  Corbett  moreover  declared  that 
he  does  by  these  presents  specially  mortgage  and  hypothecste  in  favor  of  the 
said  Jamet  Thompson,  hit  heirs  and  BBsigns,  and  of  any  and  all  snch  person 
or  persons  as  may  hereafter  be  the  holder  or  holders  of  the  said  note,  th« 
following  described  property,  to  vdt: 
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A  eertaiii  lot  of  ffround,  togethtr  with  the  hvildingi  and  improvtmmta 
th«reon,  and  all  rights  and  privitegei  thereto  belonging,  ritnate  in  the  Fam- 
iovrg  Lafayette,  Fourth  Dittrict  of  thia  city,  in  the  egvare  numbered  turn 
Jamdred  and  eighty-five,  which  it  bounded  by  Liberty  (late  EUen),  Jotephine, 
St.  Andrews  {formerly  Oormley'e  Canal),  and  Franklin  (late  Fulton  Ave- 
nue) itreete,  and  detignated  at  lot  number  aix  on  a  plan  of  the  former  city 
of  Lafayette,  and  a  aJeeteh  drawn  by  Hugh  Grant,  ivrveyor,  under  dale  of  th« 
ISth  of  March,  184S,  and  annexed  for  reference  to  an  act  paeeed  before  L, 
B.  Soniwy,  late  a  Notary  in  »aid  pariih  of  Jefferton,  vhidi  laid  lot  meaeurti, 
in  ^mericAn  meorare,  tnenty-eeven  /e#t  front  on  taid  Liberty  {late  Ellen) 
ttreet,  by  one  Awndred  and  twenty  feet  in  depth,  betueen  parallel  linej,  bein; 
the  same  properly  which  laid  mortgagor  acquired  by  purchage  from  the 
widow  and  heire  of  Henry  Mwnford,  by  an  act  patted  before  WWiam  Shan- 
non, a  Notary  in  tMt  oUy,  on  the  itth  day  of  March,  eighteen  hundred  and 
tixty-ieven. 

The  nid  property  Is  so  to  lemain  mortgsged  and  hTpotheested  until  the 
full  snd  final  paTment  of  the  aforesaid  note  in  capital  and  interwt;  the 
said  mOTtgagoT  heieb;'  binding  himtelf  and  hie  h^ra  not  to  alienate,  dete^or- 
ate,  nor  eneamber  the  aame  to  the  prejudice  of  these  presentH,  which  are 
accepted  by  aaid  mortgagee. 

And  the  said  Corbet!  further  declared  that  he  doet  bj  these  presenta  l^nd 
and  obligate  himtelf  to  canse  sil  and  singular  the  buildings  and  improve- 
ments on  the  lot  of  ground  afore  describeil,  to  be  insured  and  kept  insured 
against  the  lisk  of  fire,  bj  one  of  the  insaranee  companies  of  this  city,  in 
the  Bum  of  one  Ihoiuand  dollar*,  until  the  full  and  final  payment  of  the 
afore  described  note,  and  to  transfer  and  deliver  unto  the'  said  mortgagee 
the  policy  or  policies  of  such  inannuice  or  insurances;  in  default  whereof, 
said  mortgagee,  and  any  and  all  holders  of  said  note,  ia  and  ane  hereby 
authorised  to  cause  sach  iuearance  or  inmrances  to  be  made  and  effected  at 
the  coat,  charge,  and  expense  of  the  said  mortgagor.  But  this  clause  shall 
not  be  eonetmed  as  obligatory  on  such  holder  or  holders,  or  as  making  them 
liable  for  any  Ion,  damage,  or  injury  which  may  result  from  the  non-In- 
surance of  the  said  buildings. 

And  the  said  mortgagor  fnither  declared  that  he  Haet  by  these  presents 
consent,  agree,  and  stipulate  that  in  the  CTCnt  of  the  said  note  not  being 
punctually  paid  at  maturity,  it  shall  be  lawful  for  and  he  doet  hereby 
authorize  the  said  mortgagee,  or  any  other  holder  or  holders  thereof,  to 
canae  all  and  singular  the  property  hereinbefore  described,  and  herein  mort- 
gaged, to  be  seized  and  sold  under  executory  process  (issued  by  any  com- 
petent court)  without  appredsement,  to  the  highest  bidder,  payable  in  cash; 
the  said  mortgagor  herein  expressly  dispensing  with  all  and  every  appraise- 
ment thereof,  and  by  these  presents  waiving  and  renouncing  the  benefit  of 
appisisement,  and  of  all  laws  or  parts  of  laws  relative  to  the  appraisement 
of  movable  or  immovable  effects  etc,  seiied  and  sold  under  executory  of 
other  legal  process,  the  said  mortgagor  hereby  confessing  judgment  in  favor 
of  said  mortgagee,  and  such  person  or  persons  who  may  be  the  holder  or 
holders  of  said  note  for  the  full  amount  thereof,  capital  and  interest,  together 
with  all  costs,  charges,  and  expenses  whatsoever. 
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Aud  the  aaid  mortgagor  farther  declarea  tliat  he  does,  bjr  theee  presenta, 
bind  and  obligate  himielf  and  hit  heirs  to  paj  and  reimburse  unto  said  mort- 
gagee, and  such  person  or  persona  as  may  be  the  holder  or  holders  of  said 
note,  all  aueh  lawyer  'b  or  attorney 's  fees,  together  with  all  such  costs,  eharg- 
es,  and  expenses  as  said  mortgagee,  or  asj  eucb  holder  or  holders,  shall  or 
roaj  incur  or  pay,  in  the  event  of  the  non-payment  of  aaid  ROle  at  maturity: 
said  attorney's  fees,  however,  to  be  fixed  at  five  per  cenL  on  the  BDUmnt  so  in 

Now,  to  secare  the  faithful  performan«e  of  the  foregoing  obligation,  and 
the  reimbursement  and  payment  of  the  said  lawyer's  or  attorney's  feeB, 
costs,  charges,  and  expenses  aforesaid,  and  tlie  reimbursement  and  payment 
of  all  premium  or  premiums  as  shall  be  paid  by  the  said  mortgagee,  or  any 
holder  or  holders  of  the  aforesaid  note,  in  causing  insurance  to  be  effected, 
on  default  of  said  mortgagor  as  aforesaid,  the  said  mortgagor,  by  thew 
presents,  further  specially  mortgages  and  hypothecates  the  hereinbefore  de- 
Bcribed  property  unto  and  in  favor  of  said  mortgagee,  and, all  holders  of 
said  note. 

Aecording  to  the  annexed  eertifieate  of  the  Becorder  of  morigage$  in  and 
for  thi*  city  and  paruA,  of  even  date  heresnth,  the  afore  detcribed  property 
M  free  from  all  mortgages  or  other  ineumbrancet  in  the  name  of  §md  Corbett, 
eave  the  privilege  for  drainage,  and  the  mortgage  vihieh  he  granted  in  favor 
of  hie  vendors  by  his  eaid  act  of  purchaee,  to  teewe  the  payment  of  three 
htindred  dollars  and  interest.  And  here  the  said  CampbeU  declared,  that  at 
laet  holder  and  owner,  he  hoe  received  payment  in  full,  at  the  execution  hereof, 
of  a  certain  promissory  note  for  the  sum  of  three  hundred  dollari,  draipn  by 
said  Corbett,  to  the  order  of  and  indorsed  by  himtelf,  dated  (he  tftird  day 
of  June,  nineteen  hwtdred  and  nine,  and  made  payable  at  tvelve  months  after 
date,  viith  interett  at  the  rate  of  eight  per  cent,  per  onnum  from  date  until 
;SnaI  poyment;  Said  note  representing  the  amount,  poyment  of  vihich  it  se- 
cured by  the  above  recited  tpedal  mortgage:  OTid  taid  CampbeU  moreover 
declared  that  in  consideration  of  the  payment,  he  hereby  cancel*  and  annul* 
said  mortgage,  and  authoriees  and  requires  the  Secordcr  of  Mortgaget  in  and 
for  this  parith  to  erase  the  inscription  thereof  from  hit  bookt:  Said  nota 
ieat  defaced  and  cancelled  by  me,  Notary,  at  the  execution  hereof. 

And  now  to  these  presents  personally  came  and  appeaa«d  Hadam  Vary 
Corbett,  the  wife,  of  lawful  age,  of  the  taid  Antonio  Corbett,  who,  after  bar- 
ing taken  cognizance  of  the  foregoing  act,  which  I,  the  said  Notary,  can- 
fully  read  and  explained  to  her,  declared  and  said  that  she  approves  and  rat- 
ifies the  same,  and  that  it  is  Aer  wish  and  intention  to  release  in  favor  of  the 
said  mortgagee  the  property  herein  described  from  the  roatrimonial,  dotal, 
paraphernal,  and  other  rights,  and  from  any  claims,  mortgages,  or  privllc^tw 
to  which  the  it  or  may  be  entitled,  whether  by  virtue  of  her  marriage  with 
her  said  hutband  or  otherwise. 

Wberenpon  I,  the  said  Notary,  did  inform  the  said  Mrs.  Corbett,  apart 
and  out  of  the  presence  and  hearing  of  her  husband,  that  by  the  laws  of  this 
State,  the  wife  has  a  legal  mortgage  on  the  property  of  her  husband;  First, 
for  the  Testitution  of  her  dowry,  and  for  the  reinvestment  of  the  dotal 
property  sold  by  her  husband,  and  which  she  brought  in  marriage,  reckoning 
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from  the  celebratioii  of  the  mamage.  Secondly,  for  the  restitation  and  le- 
iDveatment  of  the  dotal  propertj  bj  her  Required  siuee  marriage,  nhethto 
bj  succeoaion  or  donation,  from  the  daj  the  suecewioii  was  opened,  or  the 
donation  perfected.  Thirdly,  for  nuptial  presents.  Fouithtj,  for  debts 
by  her  contracted  with  her  husband.  And  fifthly,  for  the  amount  of  her 
paraphernal  property  alienated  by  her,  and  ree^ved  by  her  husband,  or  oth- 
erwise disposed  of  for  his  individual  intereat :  That  in  making  her  intended 
rennnelation  the  would  deprive  hertelf  irrevocably  and  forever  of  all  rights 
of  reclunation  against  the  property  beiein  deoeribed,  whether  nnder  mort- 
gage privilege,  or  otherwise. 

Aitd  the  said  Mri,  Corbett  did  thereupon  declare  nnto  me,  Notary,  th&t 
■he  was  fatly  aware  of  and  acquainted  with  the  nature  and  extent  of  the 
matrimonial,  dotal,  paraphernal,  and  other  rights  and  privileges  thus  secured 
to  her  by  law  on  the  property  of  her  said  hoaband,  and  that  abe  neverthe- 
less did  persist  in  her  intention  of  renouncing,  and  does  formally  renoance, 
not  only  all  the  rights,  elums,  and  privileges  hereinbefore  enumerated  and 
described,  but  all  othera  of  any  natnre  and  kind  whatever,  to  which  she  is, 
or  may  be,  entitled  by  any  laws  now  or  heretofore  in.  force  in  the  State  of 
Louisiana. 

And  the  said  .Antonio  Corbett  being  now  present,  aiding,  and  anthorizfng 
the  said  Mrt.  Corbett  in  the  exeention  of  these  presents,  the,  the  said  Mri. 
Corbett,  did  again  declare  that  the  did  and  does  hereby  make  a  formal  renun- 
ciation and  relinqnishment  of  all  her  said  matrimonial,  dotal,  paraphernal, 
and  other  rights,  claims,  and  privileges,  in  favor  of  said  mortgagee,  binding 
hertelf  and  her  heirs  at  all  times  to  sustain  and  acknowledge  the  validity  of 
this  renandatltm. 

ThBi  Sose  and  Passed,  in  my  office  at  New  Orleans  aforesaid,  in  the 
presence  of  Paul  A.  Bobertt  and  Oeorge  Benson,  witnesses,  both  of  this  city, 
who  hereunto  sign  their  names  with  the  parties,  and  me,  the  said  Notary, 
the  day  and  date  aforesaid,  taid  MutrSM  Corbett  not  leno^Ding  hov  to  vrrite 
or  aign  her  name,  hav^g  hereto  made  her  mark,  after  the  aame  hod  beett 
reod  and  Acplotned  to  her  by  ms.  Notary. 
Origmdl  tigned: 

her 
Paul  A.  Bobertt,  Mary  ^  Corbett, 

George  Beiuon,  'Antoitio  Corbett, 

(Seal)  Andrew  Sero,  Jr.,  Notary  Public. 

A  trve  copy  of  the  original,  on  file,  and  of  record  in  my  office. 

Andrew  Hero,  Jr.,  Not.  Pvb. 
New  Orleane,  La.,  June  3, 1909. 

MAINE. 


Bee  Kassaehnsetts;  adding  jnst  before  the  dower  clause  the  following: 
"And  I,  the  said  grantor  hereby  covenant  and  agree  with  the  said  grantee^ 
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that  iliB  riglit  of  redeeming  the  sbore  mortgaged  prembee  aliall  be  forever 
foroeloaed  in  one  rear  next  &fter  commeneement  of  (oreckmre  pioeeediiigi 
JD  mnj  mode  preaeribed  b;-  BUtuta  for  the  fereeloeare  ol  moTtgxgee  on  rati 
estate." 

MARYLAND. 

<S29.) 

TliU  Kortg«re,  Uade  this dxj  of In  the  year  one  thoa- 

BMid  nine  hundred  and ,  bj  (lumia,  relidence,  oiul  oeeitpatitM  of  <A« 

grantor)  of Coonty,  in  the  State  of  Maryland,  Witneueth: 

Whereaa,  The  said  (name  of  the  mortgagor,  mith  hit  oeeupatio*  and  reti- 
(fence)  has  given  to  (name,  retidenee,  and  oeeiipatioB  of  the  morti/agee)  Iiia 
promissory  note  of  fa&nd  (or  bond)  {here  dMertba  the  note  or  bond  or  timplt 
obligation  to  itcure  vhich  this  mortgage  u  given,  by  tlote,  amowit,  time  of 
payment,  and  other  term»,  if  there  are  any). 

Vow  tUs  Kortgage  Witnetseth,  That  in  consideration  of  the  premises, 

and  of  the  sum  of  one  dollnr,  the  said doth  grant  unto  the  said 

in  fee-simple,  all  that  lot,  tract,  parcel,  or  parcels  of  land  sitnato 

in  the  Coonty  and  State  aforeiaid  (here  de*eribe  the  land  or  premiaet  mort- 
gaged). 

Together  with  the  baildinga  and  improrements  thorenpon,  twd  the  rights, 
ways,  waters,  privileges,  appnrteeaueea,  and  advantages  thereto  belonging, 
or  in  anywise  appertaining. 

Provided,  That  if  the  said  ,  his  eieentors,  administiatois,  or 

assigns,  shall  well  and  tndy  pay  to  the  said ,  the  earn  of  

on  or  before  the day  of ,  one  thounnd  nine  hnndred  and 

,  together  with  the  legal  interest  thereon  semi-annually,  and  shall 
perfonn  aQ  the  covenants  herein  on  his  part  to  be  performed,  then  this 
mortgage  shall  be  void. 

Aad  the  said  (name  of  th«  mortgagor)  doth  covenant  and  promise  to  paf 
to  the  said on  the day  of ,  one  thousand  nine  hnn- 
dred and ,  the  said  sum  of ,  together  with  the  legal  interest 

thereon  semi-aunoally. 

And  the  said doth  hereby  further  covenant  that  in  case  <rf  any 

default  being  made  in  any  condition  of  this  mortgage,  then  the  whole  mort> 
gage  debt  hereby  intended  to  be  secnred  shall  be  deemed  due  and  demanda- 
ble. 

And  the  said doth  further  covenant  to  inenre,  and,  pending  the 

existence  of  this  mortgage,  to  keep  insured,  the  improvements  on  the  herel?' 

mortgaged  ground,  to  the  amount  of  at  least dollars,  and  to  cause 

the  policy  to  be  effected  thereon  to  be  so  framed  or  indorsed  as,  in  cue  of 
fire,  to  inure  to  the  benefit  of  the  said ,  his  representatives,  or  as- 
signs, to  the  extent  of  his  lien  or  claim  herennder. 

WltneH,  the  said  mortgagor's  hand  and  seal  the  day  and  year  first  abovs 
written. 
TiST: 

(Ifamtt  of  ih»  v/ttKeue*.) 

i.Signatwe.)     (B«a.) 
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Power  of  Sftle. 


Xnow  Ul  Xea  1>7  tlieie  PreMnU,  That  I,  ,  of  '. ,  ((T 

grcmtor  hat  no  wife  toy  "being  unmarried,"  or  "luivimg  *o  vife  Iwifv") 

in  eonndemtion  of doUars  paid  b; ,  of ,  the  receipt 

whereof  is  herebj'  acknowledged,  do  hereb;  give,  grant,  bargain,  eell  and 

convey  nnto  the  raid  ,  a  csTtain  parcel  of  land  (with  the  bwildmg 

ii^gon)  situated  in and  bounded  and  deaeribed  aa  followe,  namel;: 

(deioription). 

To  Hare  and  to  Hold  the  granted  premiHS,  wlt^  all  the  pnTilegM  and  ap- 

portenances  thereto  belonging,  to  the  raid and  his  hein  kai  aarigns, 

to  their  own  use  and  behoof  forereT. 

And  I  hereby,  for  mTself  and  mj  heirs,  ezeenton  and  administratori> 
oOTcnant  with  the  grantee  and  his  heirs  and  assigns  that  I  am  lawfully  seised 
in  fee-simple  of  the  granted  premises,  that  they  are  free  from  all  incam- 
brancea,  that  I  IwTe  good  right  to  sell  and  convey  the  aama  aa  aforesaid; 
and  that  I  will  and  my  heira,  uecatora,  and  admisiatraton  shall  warrant 
and  defend  the  same  to  the  grantee  and  his  hem  and  assigns  forever  againtt 
the  lawful  claims  and  demands  of  all  persona. 

Provided  aerertbeless  that  if  I,  or  my  beiis,  eiecutora,  administratorg,  or 
assigns  shall  pay  nnto  the  grantee,  or  his  executors,  administrators,  or  aa- 
signs,  the  sum  of dollars  in yean  from  this  date,  witli  in- 
terest Bttni-annually  at  the  rate  off per  cent,  per  annum,  and  nntil 

■nch  payment  ahall  pay  all  taxes  and  assessments,  to  whtMnaoever  laid  or 
assessed,  whether  on  the  granted  premises  or  on  any  Interest  ther^,  or  on 
the  debt  secured  hereby;  shall  keep  the  buildings  on  said  premises  insnred 

against  flie  in  a  sum  not  less  than dollars,  for  the  benefit  of  the 

grantee,  and  his  executors,  administrators,  and  assigns,  in  each  form  and  at 
such  insurance  offices  as  tbey  shall  approve;  and,  at  least  two  days  befora 
the  expiration  of  any  policy  on  said  premises,  shall  deliver  to  him  or  them 
a  new  and  suficient  policy  to  take  the  place  of  the  one  bo  expiring;  and 
shall  not  commit  or  suffer  any  strip  or  waste  of  the  granted  premises,  or  any 
breach  of  any  covenant  herein  contained;  then  this  deed,  as  also  a  note  ol 
even  date  herewith,  signed  by  me  whereby  I  promiee  to  pay  to  the  grantee, 
or  order,  the  said  principal  sum  and  instalhnents  of  interest  at  the  time 
aforesaid,  shall  be  void. 

Bat  npon  any  def anlt  in  the  performance  or  observance  of  the  foregoing 
condition,  the  grantee,  or  hia  executors,  admiuistrstors,  or  assigua,  may  sell 
the  granted  premises,  or  such  portion  thereof  as  may  remiun  subject  to  this 
mortgage  in  case  of  any  partial  release  hereof,  together  vrith  all  improve- 
ments that  may  be  thereon,  by  pnblic  auction  in  said '. —  (toim  in  which 

premtget  are  Htiuxted),  flrst  publishing  a  notice  of  the  time  and  place  of 
•ak  once  eacb  week  for  three  snccesslve  we^  in  some  one  nevrspaper  pub- 
lished in  said ,  the  first  publication  of  such  notice  to  be  not  less 

than  twenty-one  days  before  the  day  of  sale,  snd  may  convey  the  same  by 
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proper  deed  or  deeds  to  the  purchaser  or  purchasers  absolntelT  and  in  fee- 
■imple;  and  such  sale  eba]]  forever  bar  me  and  all  persons  elaimitig  under 
me  from  all  right  and  interest  in  the  grouted  prenusee,  nhetber  at  law  or  in 
•qnit;.  And  out  of  money  arising  from  such  sale  the  grantee  or  his  repre- 
sentatives Bhull  be  entitled  to  retain  all  gume  then  secured  by  this  deed, 
whetlier  then  or  thereafter  payable,  including  all  costs,  charges,  and  ex- 
penses incurred  or  sustained  by  them  by  reason  of  any  default  in  the  per- 
formance or  observance  of  the  said  condition,  rendering  the  surplus,  if  any, 
to  me  OT  my  heirs,  ur  assigns;  and  1  hereby,  for  myself  and  my  heirs  and 
aasigns,  covenant  n'ith  the  grantee  and  his  heirs,  executors,  administrators, 
and  assigns  that,  in  case  a  sale  sliall  be  made  under  the  foregoing  power,  I 
or  they  will  upon  request  execute,  acknowledge,  and  deliver  to  the  purchaser 
or  purchasers  a  deed  or  deeds  of  release  confirming  such  sale,  and  aaid 
grantee  and  his  BBsigns  are  hereby  appointed  and  constituted  the  attorney 
or  attorneys  irrevocable  of  the  said  giantor  to  execute  and  deliver  to  the 
said  purchaser  a  full  transfer  of  all  policies  of  insurance  on  the  buildings 
upon  the  land  covered  by  this  mortgage  at  tlie  time  of  such  sale. 

JUd  It  Is  Agreed,  That  the  grantee,  or  his  exeeotors,  adminisbratoTs,  or 
aasigns,  or  any  person  or  persons  in  their  behalf,  may  purcliase  at  any  sate 
made  as  aforesaid,  and  that  no  other  pnrchaser  shall  be  answerable  for  the 
application  of  the  purchase-money;  and  that,  until  default  in  the  perform- 
ance or  observance  of  the  condition  of  this  deed,  I  and  my  heirs  and  assigns 
may  hold  and  enjoy  the  granted  premises  and  receive  the  rents  and  profits 
thereof. 

And  for  the  consideration  aforesaid  I, wife  of  said ,  do 

hereby  release  unto  the  said  grantee  and  his  heirs  and  assigns  all  right  of  or 
to  both  dower  and  homestead  in  the  granted  premises,  and  all  rights  by 
statutes  and  all  other  rights  therein  (if  grantee  be  wimarried  caiteel  thi* 
elauie). 

Zn  Witness  Whereof,  We  the  said (names  of  grantor  and  wife) 

hereunto  set  our  hands  and  seals  this day  of in  the  year 

one  thousand  nine  hundred  and . 

(Sigfuitwei.}     (Beatt.) 

Signed  and  eealed  t»  pretence  of 

Statntiny  Form. 

<281.) 

I of (if  mortgagor  hat  no  wife  tan  here  "being  wi«wr 

ried")  for  consideration  paid,  grant  to of with  mortgags 

covenants,  to  secure  the  payment  of dollars  in years  with 

per  cent,  interest  per  annum  payable  semi-annually  as  provided  in 

a  note  of  even  date,  the  land  In (description,  and  inevmbraneet  if 

ana). 

This  mortgage  is  upon  the  statutory  condition,  for  any  breach  of  which 

the  mortgagee  shall  have  the  statutory  power  of  sale;    (and  I wife 

of  said  mortgagor  release  to  the  mortgagee  all  rights  of  dower  and  home- 
atead  and  other  interests  in  the  mortgaged  premises). 

Wftneta,  etc. 
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Power  of  Sale. 


TU>  bdeotnre.  Made  Um day  of ,  10 ,  between 

of partj  of  the  flret  part,  and  ,  of ,  party  o(  tl>e 

second  part,  wituesBeth,  that  the  said  party  of  the  first  part,  for  and  in 

conaideratioii  of  the  sum  of doUars  to  him  in  hand  paid  by  the  said 

partj  of  the  second  part,  the  receiiit  nhereof  is  hereby  confeaeed  and 
acknowledged,  bath  granted,  bargained,  sold,  remised,  released,  enfeoffed 
and  cooArmed,  and  by  these  pieflentg  doth  grant,  bargain,  sell,  remise,  re- 
lease enfeoff  and  confirm  unto  the  said  party  of  the  second  part,  and  to  his 
heira  and  assigns,  forever,  all  that  certain  piece  or  parcel  of  land  situated 

in  the of ,  in  the  county  of and  State  of  Michigan, 

and  described  as  follows,  etc.:  Together  with  the  hereditaments  and  ap- 
purtenaneae  thereto  belonging  or  in  any  wise  appertaining :  To  have  and  to 
hold  the  above  bargained  premiaea  unto  the  said  party  of  the  second  part, 
and  to  his  heirs  and  assigna,  to  the  aole  and  only  proper  use,  benefit  and 
behoof  of  the  said  party  of  the  second  part,  his  heirs  asd  asrigns,  forever. 

Provided,  always,  antl  these  presents  are  npon  the  express  condition,  that 
if  the  said  party  of  the  first  part  shall  and  do  well  and  truly  pay,  or  cause 

to  be  paid,  to  the  said  party  of  the  second  part,  the  sum  of dollars, 

in years  from  the  date  hereof,  with  interest  thereon  at  the  rate  nt 

per  cent,  per  annnm,  payable  semi-annually,  according  to  the  terms 

of  the  promissory  note  bearing  even  date  herewith,  eieented  by  said  party 
of  the  first  part  to  the  said  party  of  the  second  part,  as  collateral  security, 
then  these  presents  and  said  promissory  note  shall  cease  and  be  noU  and  yoid; 

And  the  said  party  of  the  first  part  hereby  covenants  and  agrees  to  pay 
to  said  party  of  the  second  part,  the  money  aforesaid.  Bnt  in  case  of  non- 
payment of  the  said  sum  of  money,  and  the  interest,  or  any  part  thereof,  at 
the  time,  in  the  manner,  and  at  the  place  above  limited,  and  specified  for 
the  payment  thereof,  then  the  interest  thereon  shall  become  principal,  and 
draw  interest  at  the  rate  aforesaid  until  paid;  and  in  case  of  non-payment 

of  any  principal  or  interest  at  the  time  limited  therefor,  then  after 

days,  the  whole  amount  shall  become  due  and  payable,  and  it  shall  and  may 
be  lawful  for  the  said  party  of  the  second  part,  his  heirs,  executors,  admin- 
istiators  or  assigns,  to  graot,  bargain,  sell,  release  and  convey  the  said 
premises,  with  the  appurtenances,  at  public  auction  or  vendue,  and  on  such 
sale  to  make  and  execute  to  the  purchaser  or  porchasers,  his  or  their  heirs 
and  assigns,  forever,  good,  ample<and  sufficient  deed  oi  deeds  of  conveyance 
in  law,  pursuant  to  the  statnte  in  such  case  made  and  provided,  rendering 
the  Burplus  moneys  (if  any  there  should  be)  to  the  said  party  of  the  first 
part,  his  beira,  executors  and  Bdminlatrators,  after  deducting  the  costs,  fees, 
and  charges  of  such  proceeding,  vendue  and  sale  aforesaid;  and  the  said 
party  of  the  first  part  covenants  and  agrees  to  pay  to  the  said  party  of  the 
second  part,  and  hia  assigns,  the  costs  and  charges  aforesud,  and  also 
,  dollars,  as  an  attorney's  or  solicitor's  fee,  should  any  proceedings 
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be  taken  to  foreclose  this  indentuie  at  lav  or  in  equity,  over  and  above  all 
legalljr  taxed  coita. 
In  Wltneaa,  etc. 

MINNESOTA. 
(233.) 

Power  of  Sole. 

Ihla  ladentnre,  Hade  this daj  of in  tbe  ;ear  at  onr 

Lord  one  thousand  nine  hnndred  and ,  between of , 

party  of  the  finrt  part,  and of party  of  the  second  part: 

WitnesMth,  that  the  said  party  of  tbe  first  part  being  jostly  indebted  to 

said  party  of  the  second  part  in  the  sum  of dollars,  for  the  pniposo 

of  securing  the  payment  of  said  debt,  doth  hereby  grant,  bargain,  sell  and 
eonv«y  to  the  said  party  of  tbe  second  part,  hia  heira  and  asaigna,  all  tliat 

tract  or  parcel  of  land  lying  and  being  in  the  county  of and  State 

of  Minnesota,  described  as  follows;    To  have  and  to  hold  tbe 

same,  together  with  all  the  bereditametits  and  appnrtenaneea  tbereuitto  be- 
longing or  in  anywise  appertaining  to  the  said  party  of  the  second  part,  his 

heirs  and  assigns,  forever.    And  the  said ,  party  of  the  first  part, 

does  covenant  with  the  aaid  party  of  the  second  part,  his  heirs  and  aaaigns, 
as  follows:  That  he  ia  lawfully  aeiaed  of  said  premises;  second,  that  be 
has  good  right  to  convey  tbe  same;  third,  that  the  same  are  free  from  all 
incambraneeB,  and,  fourth,  that  tbe  aaid  party  of  the  second  part,  his  heirs 
and  aadgns,  shall  qnietly  enjoy  and  poasesa  the  same,  and  that  the  said 
party  of  ttie  first  part  will  warrant  and  defend  tbe  title  to  the  same  against 
all  lawful  claima. 

Provided,  nevertheleas,  that  if  the  said  ,  party  of  the  first  part, 

hia  beiis,  esecators  or  administrators,  shall  vrell  and  truly  pay,  or  cause  to 
be  paid,  to  the  eaid  party  of  the  second  part,  hia  heirs,  executon,  adminia- 

tratore  or  asaigns,  the  sum  of dollars,  and  interest  according  to  the 

eanditiona  of  a  certain  promisaory   note  due  bearing   even   data 

herewith,  then  this  deed  to  be  null  and  void;  otherwise  to  be  and  Temain 
in  fall  force  and  effect.  But,  if  default  sbaQ  be  made  in  the  payment  of 
aaid  sam  of  money,  or  interest,  or  any  part  thereof,  tbe  aaid  party  of  tb« 
firat  part  In  sucb  case  doth  hereby  authorise  and  fully  empower  tbe  said 
party  of  the  second  part,  his  heirs,  eieeotots,  administrators  or  aadgns,  to 
lell  the  aaid  hereby  granted  premisee  at  public  auction,  and  convey  the  same 
to  the  purcliaBeT  in  fee-eimple,  agreeably  to  the  statute  in  such  ease  made 
and  provided,  and  out  of  tbe  moneys  arising  from  euch  sale  to  retain  the 
principal  and  interest  which  shall  then  be  due  on  tbe  aaid  note,  together  with 

all  costs  and  charges,  and  also  the  sum  of  doIlSTe  as  attorney's 

fees,  and  to  pay  the  overplus,  if  any,  to  the  anld  party  of  the  Hrat  part,  hia 
heirs,  executors,  administrators  or  asaigna 

And  the  said  party  of  tbe  first  part,  does  further  covenant  and  agree,  to 
and  with  the  said  party  of  the  second  part,  his  heirs,  eiecntors,  administra- 
tOTB,  and  asaigna,  to  pay  aaid  sum  of  money  above  specified,  at  the  time  and 
in  the  manner  above  mentioned,  t^^ther  with  ail  costs  and  expenses,  if 
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U17  tbsM  alutU  be,  and,  alw,  in  eaae  of  tbe  fonclostm  of  thi*  mortgage, 

the  mm  of doUan,  u  attornej'a  feea,  in  addition  to  all  sunu  and 

eoata  allowed  in  tliat  bebalf  bj  law,  which  laid  mm  is  beteby  aeknowiedged 
and  deolaied  to  be  a  part  of  the  debt  herebj  aaenred,  and  which  shall  be 
aawaaed  and  payable  aa  part  of  nid  debt,  and  that  he  will  pay  all  taxes 
and  awewmentg  of  ererj  natnre,  that  ma;  be  aaseBsed  on  said  piemiaei,  or 
anj  part  thereof,  preriooa  to  the  day  appointed  by  law  for  the  sale  of 
lands  for  town,  dty,  conn^  or  etate  tazea. 

In  leitlmenj  Whereof,  The  said  party  of  the  first  part  baa  hereunto  set 
his  hand,  etc 


Staiatarj  Deed  of  Trait. 

I  convey  and  warrant  to  - 

deaeribed  as  _ 
4iatkeii 

Wltaew  my  dgnston  the day  of ,  19 

Tmat  deeda  are  more  commonly  need  than  mortgages,    A  power  of  sale 
may  be  inserted  in  eithet  form. 

UI&80UBI. 


?ower  of  Bale. 

Xaew  all  Hes  by  these  Vresentt,  That   (name  and  oe<mpatt(M  of  tAe 

grantor  or  mortgagor  and  M«  vife)  of  the  County  of ,  in  the  Btate 

of  Uiitonri,'  have  this  day,  for  and  in  eouaideratlon  of  the  mm  of 

dollan  to  the  said in  hand  paid,  by  {name  and  oooapatiofi  cf  mart- 

gttgte)  of  the  County  of in  the  State  of ,  the  receipt  where- 
of is  hereby  acknowledged,  granted,  bargained,  and  sold,  sod   by   these 

presents  do  grant,  bargain,  and  sell  unto  the  said the  following  de- 

Kribed  tiaets  or  parcels  of  land,  situate  in  the  County  of  ,  in  the 

State  of  Hissouri,  that  is  to  say  (here  deteribe  the  premitM). 

To  Hare  and  to  Hold  the  premiaea  hereby  conToyed,  with  all  the  rights^ 
privil^rea,  and  appnrtuiances  thereto  belongiog,  or  in  anywise  appertaining 
Itnto  the  said ,  his  heirs  and  assigns  forever,  upon  this  express  con- 
dition: 

Whereas,  the  said on  the day  of ,  19 — ,  made, 

executed,  and  delivered  to  the  said a  certain  promissory  note,  in 

words  and  figures  following,  to  wit :   (copy  0/ note). 

Heir,  If  the  s^d ,  bis  executors,  or  adminiatntors,  shall  pay  th« 

tarn  of  money  specified  in  said  note,  and  all  the  interest  that  may  be  due 
thereon,  aeeordlog  to  the  tenor  and  effect  of  said  note,  then  this  eonveyanea 
■haH  be  void;   otherwise,  it  shall  remain  in  full  force  and  virtue  in  law,  and 

the  said  ,  or  executor,  or  Bdministrator  may  proceed  to  sell  the 

proper^  hereinbefore  dewribed,  or  any  part  thereof,  at  poblle  vendne,  to 
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the  highest  bidder,  at in  the  County  of for  cash  in  hand, 

first  giviDg ie-yo'  public  notice  of  the  time,  tenns,  and  place  of  sale, 

and  of  the  piopertj  tc  be  sold,  bj  adTertisement ;   and  upon  soeh 

Bale,  and  the  pafment  of  the  purehase-moDej,  shall  execute  and  deliver  a 
conveyance  of  the  property  bo  Bold  to  the  purchaseT  thereof;  and  any  state- 
ment of  fact  OT  recital  by  the  said in  such  conveyance,  in  relation 

to  the  advertiBement,  aale,  receipt  of  the  purchase-money,  or  exacntion  of 
■aid  conveyance,   shall  be  received   as  prima  facie   evidence   of  the  truth 

thereof,  and  the  Baid shall,  nith  the  proceeds  of  the  sale  aforesaid, 

pay,  first,  the  expenses  of  this  trust,  and,  next,  nhatever  may  be  in  arrear 
and  unpaid  on  said  note,  whether  of  principal  or  interest,  and  the  balance 

<if  any)  shall  be  paid  over  to  the  said or  Mb  legal  representatives. 

Xr  Wltnett  Whereof,  etc. 

{Signature*.)      (Ssalt.) 
MONTANA. 


Thli  Mortgage,  Made  and  entered  into  this day  of ,  A.  D.. 

19 ,  by  and  between  — of  ,  mortgagor,  and  of 

^  mortgagee.    Witneaaeth:    That  the  said  mortgagor,  for  and  in 

consideration  of  the  sum  of  dollars  (t  )  in  biand,  paid  by 

said  mortgagee,  the  receipt  of  which  is  hereby  acknowledged,  does  hereby 
mortgage  and  cooflrm  unto  the  said  mortgagee,  his  heira  and  assigns,  for- 
ever, the  hereinafter  described  real  estate,  situate,  lying  and  being  in  the 

of  county  of  and  State  of  Montana,  namely: 

Together  with  all  and  singular  the  tenements,  hereditaments,  ap- 
purtenances, easements,  water  and  all  other  rights  belonging  or  in  anywise 
appertaining  thereto,  unto  the  said  mortgagee  and  his  heira  and  assigns. 

The  mid  mortgagor  representB  to  and  covenantB  with  the  said  mortgagee, 
Mb  heirs  and  assigns,  that  be  will  warrant  and  defend  said  premises  against 
the  lawful  elaima  of  all  persons  whomsoever,  and wife  of  said  mort- 
gagor hereby  relinqniahea  all  right  of  dower  and  all  right  of  homestead,  ae- 
emlng  or  to  accrue,  in  and  to  all  of  said  premisee;  and  the  said  mortgagor 
hereby  covenants  with  the  said  mortgagee  tbat  be  is  lawfully  seised  and  in 
pesseSBion  of  said  premises  and  the  same  are  free  from  all  incumbrances. 

Provided  Always,  That  these  presents  are  upon  the  express  condition  that 
if  said  mortgagor,  his  heirs,  executors  or  administrators  shall  pay  or  cause 
to  be  paid  to  the  said  mortgagee,  his  executors,  administrators  or  asdgns, 

the  full  sum  of dollars,  according  to  the  tenor  and  effect  of  that 

certain  promissory  note  secured  hereby,  a  eopy  of  which  is  as  foUowa: 

then  these  presenta  to  be  void,  otherwise  to  he  and  remain  in  full 

force  and  effect. 

It  li  Agreed,  That  if  the  mortgagor,  or  the  maker  or  makers  of  the  obli- 
gation secured  by  this  Indenture,  shall  fall  to  pay  the  principal  or  any  in- 
terest as  the  same  becomes  due;  or  any  taxes  or  assessments  or  insurance 
as  required,  or  otherwise  fail  to  comply  with  any  one  or  all  of  the  conditions 
of  this  mortgage,  then  all  of  said  debt  secured  hereby  shall  become  due  and  . 
collectable,  and  all  rente  and  profite  of  said  property  shall  then  immediately 
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ueme  to  tbe  beneflt  of  the  said  mortgagee;  and  this  mortgage  maj  be 
foraeloeed  far  th«  full  smonnt,  together  with  coata,  tazee,  inauia&ce,  coat  of 
alMtra«t  of  title,  attoraef'a  feea,  and  any  and  all  other  anma  advanced  tn 
expanse  incaired  on  acconnt  of  tho  said  mortgagor,  for  whatever  pnrposea, 

and  an;  and  all  advancee  shall  draw  interest  at  the  late  of  per 

cent,  per  annum  and  be  liena  under  this  indentnie.     A  relenae  of  this  mort- 
gage ia  to  be  made  at  the  ezp^ae  of  the  mortgagor,  on  full  payment  of  tlie 
iodebtedneSB  aecured  hereby. 
la  Wltneu,  etc. 

NEBBABEA. 
(237.) 

XnoT  all  Hen  by  tbete  Preienta,  That  I, of  .., ,  in  con- 
sideration of dollara  in  hand  paid,  do  hereby  grant,  bargain,  sell 

and  convay  unto  of tbe  following  described  real  eatate, 

situate  in in  the  eoonty  of and  State  of  Nebraska,  to  wit: 

Together  with  all  the  appurtenances  thereunto  belonging ;  and  I  do  bore- 
by  eovenant  with  the  said ,  hia  heirs  and  asBigns,  that  I  am  lawfnUy 

sdiEed  of  said  premisea,  that  they  are  free  from  incumbrance,  and  I  do 
hereby  covenant  to  warrant  and  defend  the  said  premises  against  the  lawful 
claims  of  all  persons  whomsoever. 

Pnrlded  always,  and  these  presents  are  upon  tlus  condition:  That,  where- 
as said eiecnted  and  delivered  to  said his  promisaory  note 

for  the  payment  of  said  sum  of ,  now  if  the  said shall  well 

and  tmly  pay,  or  cause  to  be  paid,  the  said  sum  of  money  in  nid  note  men- 
tioned, with  the  interest  thereon,  according  to  the  t«nor  and  effect  of  said 
note,  then  these  preeenta  iliall  be  nnll  and  void.  But  if  said  sum  of  money, 
or  any  part  thereof,  or  any  interest  thereon,  is  not  pud  when  tbe  same  is 
due,  then  and  in  that  caae  the  whole  of  aaid  snm  aod  interest  shall,  and  by 
this  indcntore  does,  immediately  become  dne  aod  payable  witliont  notice; 
or  if  the  taxes  and  assessments  of  every  nature  which  are  aasessed  or  levied 
against  said  premiaes  are  not  paid  at  the  time  when  the  nme  are  by  law 
made  due  and  payable,  then  in  like  manner  the  whole  of  said  Bum  shall  im- 
mediately become  due  and  payable,  without  notice,  at  the  election  of  the 
mortgagee,  bis  eiecntors,  administrators  or  asaigns,  and  In  case  of  snch  de^ 
fault  in  payment  of  any  installment  of  principal  or  interest,  or  of  taxes, 
the  said  mortgagee,  his  eseentors,  administrators  or  assigns  may  forthwith 
proceed  to  foreclose  this  mortg^(e. 

Signed  this day  of ,  A.  D.  18 

NEVADA. 

(sas.) 

Bee  California, 
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NEW  HAMPSHIBE. 
(839.) 

XnoT  til  Hen  by  tkeM  Pie>enti,  That  I,  of ,  in  the  connt;  ol 

and  8Ut«  of  ,  in  couaidsrstioii  of  daUara  to  mo 

paid  by of ,  the  receipt  of  which  I  do  hereby  aeknowledge, 

have  given,  gnnt«d,  bargained.  Hid,  and  conveyed,  and  do  for  mjaeU,  and 
my  heira,  by  theae  pieseDto,  ^ve,  grant,  bargain,  sell  and  convey  unto  tbe 
said his  heirs  and  awignB,  forever,  aJl  that  parcel,  etc.: — 

To  Have  and  to  Hold  the  afoTesaid  premioea,  with  all  thq  privileges  and 
apportenancea  thereunto  belonging,  to  the  said  grantee,  his  heire  and  as- 
signa,  to  hia  and  their  oae  and  behoof,  forever.  And  I  do  covenant  with 
the  said  grantee,  hia  heira  and  asaigns,  that  Z  am  lawfully  aeiied  in  fee  of 
the  aforedeecribed  praniaea;  thet  th^  are  free  of  all  incunbrancei ;  that 
.  I  have  good  rig^t  to  aell  end  convey  the  aame  to  the  aaid  grantee  in  manner 
afOTeaaid;  and  that  I  and  my  heira  will  warrant  and  defend  the  aaid  prem- 
iaea  to  the  aaid  grantee,  bis  heira  and  aaaigna,  forever,  against  tha  lawful 
elaiina  and  deinande  of  all  pereooa. 

And  I,  ,  wife  of  aaid  ,  in  eonmderation  afoieaaid,  do 

hereby  reUnquiah  my  right  of  dower  in  the  beforementioited  pramtsea. 
And  we,  and  each  of  na,  hereby  Telsaae  our  aeveral  rights  of  homestead  in 
said  prbmisea,  under  and  by  virtue  of  any  law  of  this  State. 

Provided,  lUTerthcleai,  That  if  the  said ,  hia  heira,  exeratore  or 

administrators,  pay  to  the  said ,  Ms  heirs,  eieentora,  administratora 

or  assign^  the  sum  of  dollars,  in  years  from  tbia  date, 

with  interest  thereon  at  the  rate  of per  cent,  per  annum,  payable 

aeroi-anDually,  then  thia  deed  ahall  be  void;    otherwise  to  remain  in  full 

In  Wibtcit,  etc 

A  power  of  sale  may  be  inserted  in  the  foregoing  deed,  for  form,  of 
wbieb  see  Manaebusetta. 

NEW  JEBSET. 

This  Indwtnre,  Made  the day  of ,  19 ,  between 

of ,  party  of  the  ftnrt  part,  and 'of ,  party  of  the 

second  part:  Wbertsu  the  aaid  party  of  the  flrat  part,  in  and  by  hia  certain 
obligation  or  writing  obligatory,  under  hia  hand  and  seal  duly  ezecated,  and 
bearing  even  date  herewith,  atands  bonnd  unto  the  said  ptrtj  of  the  second 

part  in  the  nm  of  — , dollars,  payable  in  __^  yaus  from  said 

date^  together  with  interest  thereon  payabla  semi-annually,  at  tlie  rate  of 

per  cent,  per  annum,  without  any  fraud  or  further  delay,  as  in  and 

by  the  said  redted  obligation  and  condition  thereof,  relation  to  the  same 
beang  bad,  may  now  fully  and  at  large  appear; 

■•w  this  Indenture  Wltnesaeth,  That  the  taid  par^  of  the  first  part,  aa 

wan  for  and  in  conaideration  of  the  aforeaaid  debt  or  lum  of .  dol- 

lara,  and  for  the  better  securing  the  payment  thereof  unto  the  aaid  party  of 
the  aeeond  part,  hia  executors,  administrators  and  asaigns,  in  diacbar^  of 
the  said  obligation  above  recited,  as  for  and  in  conaideration  of  the  further 
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•am  of  one  dolUr,  in  ipecie,  well  and  truly  pftid  to  the  said  par^  of  ths 
fliBt  part  bj  the  said  part;  of  the  aeeond  part  at  and  before  the  Giuealiiig 
and  deliverj  hereof,  the  reeeipt  of  wMch  one  dollar  U  hereby  acknowledged, 
hath  granted,  bw^ained,  sold,  released  and  conflnned,  and  b;  these  presents 
doth  grant,  bargain,  Bell,  leleaee  and  eonflnu,  unto  the  said  part;  of  the 
Bseraid  part,  his  heirs  and  assigns,  all  that  (dwmplion  of  mortgaged  prem- 
Utt}  i  together  with,  all  and  singnlaf  the  buildings,  improvements,  woods, 
wajB,  rights,  liberties,  privileges,  hereditaments  and  appurtenances  to  the 
same  belonging  or  in  any  wise  appertaining,  and  the  reversion  and  lever- 
aioDS,  remainder  and  remainders,  rents,  issues  and  profits  thereof :  To  hava 
and  to  hold  the  said  hereditaments  and  premises  aboTe  granted,  or  intended 
■0  to  be,  with  the  appurtenances,  unto  the  said  party  of  the  second  part,  his 
heirs  and  assigns,  forerer.  Provided  always,  nevertheless,  that  if  the  said 
party  of  the  first  part,  his  eiecutors,  admirdatrators  or  assigns,  do  and  shall 
well  and  truly  pay,  or  canse  to  be  paid,  unto  the  said  party  of  the  second 
part,  his  executors,  administrators  or  assigns,  the  af  oreaald  debt  or  sum  of 
dollars  on  the  day  and  at  the  time  hereinbefore  mentioned  and  ap- 
pointed for  the  payment  thereof,  together  with  lawful  interest  for  the  same, 
in  lihe  money,  in  way  and  manner  hereinbefore  specified  therefor,  without 
any  fraud,  or  further  delay,  and  without  apy  dednction,  defalcation,  or 
abatement  to  be  made  for  or  tn  respect  of  any  taxes,  charges,  or  assessments 
whatsoever;  that  then,  and  from  thenceforth,  as  well  this  present  inden- 
ture and  the  estate  hereby  granted  as  the  said  obligation  above  recited  shall 
cease,  determine,  and  become  absolutely  null  and  void,  to  all  intents  and  pur- 
poses; anything  hereinbefore  contained  to  the  contrary  thereof  in  any  wise 
notwithstanding. 
m  Witness,  et«. 

NEW  MBXICO. 


Statutory  Potm  with  Power  of  Sale. 

This  Iideatnre,  Made  the day  of in  the  year  nineteen 

Imndred  and between of ,  party  of  the  first  part, 

and  of  ,  party  of  the  second  part:    Whereas  the  said 

is  justly  indebted  to  the  said  party  of  the  .second  part  in  the  sum 

of dollars,  lawful  monej  of  the  United  States,  secured  to  be  paid 

by  his  certain  bond  or  obligation,  bearing  even  date  herewith,  conditioned 

for  the  payment  of  the  said  sum  of dollars,  on  the day  of 

,  nineteen  hundred  and ,  and  the  interest  thereon  to  be  com- 
puted from at  the  rate  of per  centnin  per  uinum,  and  to  be 

paid  in instalments  on  - 
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It  being  cxpreuly  agreed  tlut  the  irhole  of  the  said  principal  sum  sball 
become  ilue  after  defAult  in  the  payment  of  iutereHt,  taxes,  or  Bssessments, 
an  hereiuafter  provided: 

Now  thii  Indentme  Wltnesieth,  Tliat  the  said  partj  of  the  first  part,  for 
the  better  securing  the  pB^ment  of  the  said  sum  of  monef  mentioned  in  tfao 
uonditioD  of  tbe  said  bond  oi  obligatioQ,  with  interest  tliereon,  and  also  for 
and  in  consideration  of  one  dollar  paid  by  the  said  party  of  the  second  part, 
the  recdpt  whereof  is  hereby  acknowledged,  doth  hereby  grant  and  ntsaae 
unto  the  said  patty  of  the  second  part,  and  to  his  heirs  {or  nteeesaort)  and 
assigns  forever  {here  describe  premise*},  together  with  the  appurteoancea, 
and  all  the  estate  and  Tights  of  the  party  of  the  first  part  in  and  to  said 
premises. 

To  HaTe  and  to  Hold  the  above  granted  premises  unto  the  said  party  of 
the  second  part,  his  heirs  and  assignB,  forever. 

Provided  Always,  That  if  the  said  party  of  the  first  part,  his  heirs,  eiecn- 
tors  or  edminististars,  shall  paj  utito  the  said  party  of  the  second  part,  his 
executors,  administrators  er  assigns,  tbe  said  sun)  of  mone^  mentioned  in 
the  condition  of  the  said  bond  or  obligation,  and  the  interest  therson,  at  the 
time  and  in  tbe  manner  mentioned  in  the  said  condition,  that  then  these 
presents,  and  the  estate  hereby  granted,  siiall  cease,  determine,  and  be  void. 

And  the  8ai<1  party  of  the  first  part  covenanta  with  the  party  of  the  second 
part  as  follows: 

First.  That  the  party  of  the  first  part  will  pay  the  indebtedness  as  here- 
inbefore provided;  and  if  default  be  made  in  the  payment  of  any  part 
thereof,  tbe  party  of  the  seconil  part  shall  have  power  to  sell  the  premises 
therein  described,  aci^ordlng  to  law. 

Second.  That  tbe  party  of  tbe  first  part  will  keep  the  bnlldings  on  the  siUd 
premises  insured  against  loss  by  flre  for  the  benefit  of  the  mortgagee. 

Third.  And  it  is  hereby  expressly  agreed  that  the  whole  of  said  principal 
sum  shall  become  due  at  the  option  of  the  said  party  of  the  second  part 
after  default  in  the  payment  of  any  installment  of  principal  or  of  interest 

for days,  or  after  default  in  tbe  payment  of  any  tax  or  assessment 

for days  after  notice  ami  demand. 

In  Witness  Whereof,  The  said  party  of  the  first  part  hath  hereunto  set 
his  hand  and  seal  tbe  day  and  year  first  above  written. 

In  the  preienee  of 

NORTH  CABOLINA, 
(242.) 

See  Massachusetts. 

NORTH  DAKOTA- 

(243.) 
Statutory  Form. 

This  Kor^r^e,  Made  the day  of ,  in  the  year , 

by  A.  B.,  of mortgagoi,  to  C.  D.  o£ ,  mortgagee,  witneweth, 

That  the  mortgagor  mortgages  to  the  mortgagee  the  following  described 
real  estate,  viz:  (deseription),  as  security  for  the  payment  to  Urn 
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^  of dollars,  on  or  before  the da;  of  ,  in  the  year 

,  with  intercBt  tbereon  at  the  rate  of per  cent,  per  snoun), 

(or  aa  »ecuT\ty  for  the  payment  of  an  otttigation,  deteribijtg  »l,  etc.), 

The  mortgage  may  also  contain  a  power  of  sale. 

See  also  South  Dakota. 

Every  mortgage  must  contain  the  post  ofSce  addreae  of  the  mortgagee, 
and  give  amount,  rate  of  iaterest,  and  when  and  where  due.  Asaigument 
moBt  give  post  office  a^ddrew  of  aBsignee. 

OHIO. 
(244.) 

1b«w  all  Kea  by  tlieM  Fretent*,  That  A.  B.  and  C.  D.  bis  wife  of 

,  in  coDrideration  of  '.  dollars  to  them  paid  by  E.  F.  61 

,  the  receipt  whereof  ig  hereby  acknowledged,  do  hereby  grant,  bar- 
gain, Bell  and  convey  to  the  said  E.  F.,  his  beiis  and  assigns,  forever,  (de- 
icription),  and  aU  the  estate,  title  and  interest  of  the  said  grantors  either 
in  law  or  in  equity  of  in  and  to  tlie  said  premises,  together  with  all  the 
privileges  and  appurtenances  to  tbe  same  belonging,  and  all  the  rents,  iBSueo 
and  profits  thereof;  to  have  and  to  bold  the  same  to  the  only  proper  use 
of  the  said  grantee,  bis  beiia  and  assigns,  forever.  And  tbe  said  A.  B.  for 
himself  and  for  his  heira,  ezeentOTB  and  adminiatratora  does  hereby  covenant 
with  the  said  grantee,  his  heirs  and  assigns,  that  he  is  tbe  true  and  lawful 
owner  of  the  said  premiBes,  and  has  full  power  to  convey  tbe  same;  that 
the  title  so  conveyed  is  clean-,  free  and  unincombered;  and  further  that  he 
does  warrant  and  will  defend  the  same  against  all  elaim  or  claims  of  all 
persoDB,  whomsoever. 

FroTlded,  nevertheless,  Tbat  if  the  said  A.  B.  shall  pay,  or  cause  to  be 
paid  tbe  certain  promissory  note  (here  give  description  or  copy  of  mortgage 
note)  then  these  presents  shall  be  void.  In  witness  whereof,  the  said  A.  B. 
and  C.  D.,  his  wife,  who  hereby  releases  hei  right  and  expectancy  of  dower 

in  said  piemiaee,  have  herennto  set  their  hands  this day  of , 

A.  D.  19_ 

OKLAHOMA. 

(845.) 

Statntory  Form. 

Knew  an  ICen  *y  these  Presents,  That and  ,  his  wife, 

of  J in  the  county  of and  State  of ,  parties  of  the 

first  part,  have  mortgaged,  and  hereby  mortgage,  to  of  , 

party  of  the  second  part,  the  following  described  real  estate  end  premises 

situatM  in  county  of  and   Btate  of  Oklahoma,  to  wit; 

,  with  all  the  improvements  thereon,  and  ^purtenances  thereunto 

belonging,  and  warrant  the  title  to  tbe  same.     This  mortgage  is  given  to 

aecni«  the  principal  sum  of dollars  ,with  interest  thereon  at  the  rate 

of per  centum  per  annum,  payable annaally,  from  - 
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according  to  the  terms  of  a  certain  promissory  note  deKTibeil  aa  follows, , 

to  wit: 

Dated  thia day  of ,  19 


(846.) 

See  Calif oriua, 

PENNaYLVANIA. 

Thlf  Indenture,  Made  the day  of ,  in  the  year  of  oar 

Lord  one  thoiuand  nine  haniiied  and ,  between of , 

(hereinafter  called  the  mortgagor),  of  the  one  part,  and of , 

(hereinafter  called  the  mortgagee),  of  the  other  part. 

Wkereaa,  Tlie  aaid  mortgagor,  in  and  by  his  obligation  or  writing  obliga- 
tory under  hie  hand  and  eeal  duly  executed,  bearing  even  date  herewith, 

stands  bound  unto  the  aoid  mortgagee  in  the  Bum  of dollars  lawful 

money  of  the  United  States  of  America,  conditioned  to  keep  and  maintain 

,    at  all  timea,   until  the  full  discharge   of  the  aaid  obligation,  a  policy  or_ 

policiea  of  insurance  in  good  and  approved  company  or  companies,  duly  as- 

aigned  aa  collateral  security  to  the  mortgagee  or  his  executors,  administia- 

tors  OT  assigns,  to  an  amount  not  less  than dollars,  upon  the  build- 

iuga  on  the  premises  hereinafter  described,  and  conditioned  for  the  pay- 
ment of  the  just  sum  of  dollars  lawful  money  as  afores^d,  to- 
gether with  interest  payable at  the  rate  of per  cent,  per 

annum,  without  any  fraud  or  further  delay;  and  for  the  production  to  the 
aaid  mortgagee  or  his  executors,  administrators  or  assigns,  on  or  befove  the 

day  of of  each  and  every  year,  of  receipts  for  all  taxes  and 

water  rates  of  the  current  year  assessed  upon  the  mortgaged  premises. 

ProTided,  howeTer,  and  it  is  thereby  expressly  agreed,  that  If  at  any  thne 
default  shall  be  made  in  the  payment  of  interest  as  aforesaid,  for  the  space 

of  days  after  any  payment  thereof  shall  fall  due,  or  in 

the  prompt  and  punctual  maintenance  of  said  insurance  so  assigned  as  afore- 
said, or  in  such  production  to  the  mortgagee  or  his  executors,  administrators 

or  assigns,  on  or  before  the day  of of  each  and  every  year, 

of  such  receipts  for  such  taxes  and  water  rates  of  the  current  year  upon  the 
premiaea  mortgaged,  then  and  in  such  case  the  whole  principal  debt  afore- 
aud  shall,  at  the  option  of  the  said  mortgagee  or  his  executors,  administra- 
tors or  assigns,  become  due  and  payable  i mmeil lately ;  and  payment  of  said 
principal  debt,  and  all  interest  thereon,  may  be  enforced  and  recovered'  at 
once,  any  thing  therein  contained  to  the  contrary  notwithstanding.  And 
provided  further,  however,  and  it  is  thereby  expreaaly  agreed,  that  if  at  any 
time  thereafter,  by  reason  of  any  default  in  the  maintenance  of  said  insur- 
ance, or  in  payment,  either  of  said  principal  sum  at  maturity,  or  of  said  in- 
terest, or  in  production  of  said  receipts  for  taxes  and  water  rates,  within 
the  time  specified,  a  writ  of  ;Ieri  facia*  is  properly  issued  upon  the  judgment 
obtained  upon  said  obligation,  or  by  virtue  of  said  warrant  of  attorney,  or 
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a  writ  of  leirt  faeiat  in  piopeiJj  isened  upon  thii  indenture  of  mortgage,  an 

attoinej'j  commUsion  for  collection,  Tit:   per  cent.,  shall  be  pajn- 

ble,  and  aball  be  recovered  In  addition  to  all  principal  and  interert,  beaides 
eoats  of  suit,  as  in  and  b^  the  said  recited  obligation  and  the  condition 
thereof,  relation  being  thereunto  had  maj  more  fullj  and  at  large  appear. 

Now  tUlt  Indentnre  Witneueth,  That  the  said  mortgagor,  ae  well  for 
and  in  conaideration  of  the  aforeeiud  debt  or  priuoipal  sum  of dol- 
lars, and  for  the  better  securing  the  payment  of  the  same,  with  interest  aa 
aforesaid,  onto  the  said  mortgagee,  his  executors,  administrators  and  assigns, 
in  discharge  of  the  said  recited  obligation,  as  for  and  in  consideration  of 
the  fnttber  sum  of  one  <]ollar  unto  him  in  band  well  and  truly  paid  by  the 
said  mortgagee  at  and  before  the  sealing  and  dellrery  hereof,  the  receipt 
whereof  is  beret?  acknowledged,  has  granted,  bargained,'  sold,  aliened, 
eufeofFed,  released  and  confirmed,  and  by  tbese  presents  does  grant,  bargain, 
sell,  alien,  enfeoff,  release  and  confirm  unto  the  said  mortgagee,  his  heirs 

and  assigns:  (description  of  mortgaged  prgmiie*).    Together  with 

all  and  singular  the  ways,  waters,  water-couraes,  rights,  liberties,  privileges, 
improTements,  hereditaments  and  appurtenances  whMsoerer  thereunto  be- 
longing, or  in  any  wise  appertaining,  and  the  reversions  and  remainders, 
rents,  iseuea  and  profits  thereof.  To  have  and  to  hold  the  said  lands,  heredita- 
ments and  premises  hereby  granted,  or  mentioned  and  intended  so  to  be, 
with  the  appurtenances,  nnto  the  said  mortgagee,  Ms  heirB  and  assigns,  to 
and  for  the  only  proper  use  and  behoof  of  the  said  mortgagee,  bis  hairs  and 
assigns  forever.  Provided  always,  nevertheless  that  if  the  said  mortgagor, 
bis  heirs,  executors,  administrators  or  assigns,  do  and  shall  well  and  truly 
pay,  or  cause  to  be  paid,  nnto  the  said  mortgagee,  his  executors,  adminis- 
trators or  assigns,  the  aforesaid  debt  or  principal  sum  of dollara  on 

the  day  and  time  hereinbefore  mentioned  and  appointed  for  payment  of  the 
same,  together  with  interest  as  aforesaid,  aoil  shall  produce  to  the  said  mort- 
gagee or  his  executors,  administrators  or  assigns,  on  or  before  the  . 

day  of  of  each  and  every  year,  receipts  for  all  taxes  and  water 

rates  of  the  current  year  assessed  upon  the  mortgaged  premises,  and  shall 
'keep  and  maintain  said  insurance  so  assigned  as  aforesaid,  without  any 
.  fraud  or  further  delay,  and  without  any  deduction,  defalcation,  'or  abate- 
ment to  be  made  of  any  thing,  herein  mentioned  to  be  pai<l  or  done,  that 
then,  and  from  thenceforth,  as  well  this  present  ioilenture,  and  the  estate 
hereby  granted,  as  the  said  recited  obligation  shall  ceaee,  determine  and  he- 
come  void,  any  thing  hereinbefore  contained  to  the  contrary  thereof,  in  any 
wise  notwithstanding.  And  provided  also,  that  It  shall  and  may  be  lawful 
for  the  sold  mortgagee,  his  executors,  administrators  or  assigns,  when  and 
as  soon  as  the  principal  debt  or  eum  hereby  secured  shall  became  due  and 
payable  as  aforesaid,  or  in  case  default  shall  be  made  for  the  space  of 

daya  in  the  payment  of  interest  on  the  said  principal  sam,  after 

any payment  thereof  shall  fall  due,  or  in  the  prompt  and  punctual 

maintenance  of  said  insurance  so  assigned  as  aforesaid,  or  in  case  there 
shall  be  default  in  the  production  to  the  said  mortgagee  or  his  executors, 

administrators  or  assigns,  on  or  before  the day  of of  each 

and  every  year,  ot  such  receipts  for  sucli  taxes  and  water  rates  of  the  cur- 
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rent  yeai  MsMMd  upon  the  mortgaged  premiMa,  to  roe  out  fortbirith  a  writ 
or  writB  of  (cir«  facial  upon  thl>  indenture  of  mortgage,  and  to  proceed 
thereon  to  judgment  and  execution,  for  the  recover;  of  the  whole  of  uid 
principal  debt,  and  all  intereat  due  thereon,  together  with  on  attomej'a 
commiaaion,  for  collection,  vii; per  cent.,  beaidea  costs  of  suit,  with- 
out further  stay,  an;  law,  nsage  or  custom  to  the  contrar;  notwithitauding. 

Im  Wltnew  Whereof,  The  said  partiea  to  these  preseuta  have  hereunto  In- 
twehangeablj  set  their  banda  and  aeala.  Dated  the  daj  and  ;ear  first  above 
written. 

Sealed  and  delivered  in  the-pretence  of  ut 

Eywj  mortgage  or  aasignment  tnuat  be  accompanied  b;  a  certificate  set- 
ting forth  the  precise  address  of  the  mortgagee  or  assignee  or  other  person 
entitled  to  receive  interest. 

<«*8.) 
Bond  Bud  Wamnt  Referred  To  In  Toregoii^:  Mortgage. 

Know  all  Hen  I17  tiHeu  FreMnta,  That  I, (hereinafter  called  the 

obligor),  am  held  end  firmly  bound  unto  ,  (hereinafter  called  the 

obligee),  in  the  sum  of dollars,  lawful  money  of  the  United  States 

of  America,  to  be  paid  to  the  said  obligee,  his  certain  attorney,  eiecnters, 
adminiatiatora  or  assigns:  to  which  payment  well  and  truly  to  be  made,  I 
do   bind  and   oblige  myself   and  my   heirs,   executors 'and   administrators, 

firmly  by  these  presents.    Elealed  with  my  seaL    Dated  the day  of 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and 

The  Condition  of  this  OMlgatlon  Is  nob,  That  if  the  above-bonnden 
obligor,  his  heirs,  eieeutors  or  administrators,  or  any  of  them,  shall  and  do 
wdl  and  truly  keep  and  maintain  at  all  times,  until  the  full  discharge  of  this 
obligation,  a  policy  or  policies  of  insurance,  in  good  and  approved  companj 
or  companies,  duly  assigned  as  collateral  to  the  obligee  or  hie  execatora, 

administrators  or  anigos,  to  an  amount  not  less  than dollara,  upon 

the  buildings  on  the  premises  mortgaged  by  the  mortgage  securing  thisiobUga- 
tion,  and  ahall  and  do  well  and  truly  pay,  or  cause  to  be  paid  unto  the  above- 
named  obligee,  his  certain  attorney,  executors,  administrators  or  assigns,  tbo 

just  sum  of dollars,  lawful  money  as  aforesaid,  together  with  interest 

payable at  the  rate  of per  cent,  per  annum,  without  any  fraud 

or  further  delay;  and  shall  produce  to  the  said  obligee  or  his  exeent^ns,  ad- 
ministrators or  assigns,  on  or  before  the day  of of  each  end 

every  year,  receipts  for  all  taxes  and  water  rates  of  the  eunent  year  assessed 
upon  the  mortgaged  pTemises)  then  the  above  obligation  to  be  void,  or  else  to 
be  and  remain  in  full  force  and  virtue:  Provided,  however,  and  it  is  hereby 
expressly  agreed,  that  if  at  any  time  default  shall  be  made  in  payment  of  in- 
terest as  aforesaid,  for  the  space  of  days  after  any pay- 
ment thereof  shall  fall  due,  or  in  the  prompt  and  punctual  maintenance  of 
said  insurance  so  assigned  as  aforesaid,  or  in  such  production  to  the  obligee 

or  his  exeentors,  administrators  or  assigns,  on  or  before  the day  of 

of  each  and  every  year,  of  such  receipts  for  such  taxes  end  water 

rates  of  the  current  year  upon  the  premises  mortgaged,  then  and  in  each 
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«aae  Uie  whole  principal  debt  kfoTeeaid,  iliall,  &t  th«  option  oi  the  said 
obligee,  Ms  executoTs,  adniiniBtiatoTB  or  assigoB,  become  due  and  payable 
iflunediatelf ,  and  payment  of  said  principal  debt,  and  all  inteiwt  thereon, 
uMf  be  enforced  and  reeoverod  at  oneej  an;  thing  herein  contained  to  the 
eontrary  notwithatanding.  And  prorided  further,  however,  and  it  is  hereby 
azpreasly  agreed,  that  if  at  any  time  hereafterj  by  reason  of  any  default  in 
the  mainteuanco  of  said  insurance,  or  in  payment,  either  of  said  priucipal 
Stun,  at  matnrity,  or  of  laid  interest,  or  in  prodnction  of  said  receipta  for 
taxee  and  water  rates,  within  the  time  specified,  a  writ  of  fleri  facia*  is 
properly  Issoed  upon  the  judgment  obtained  upon  this  obligation,  or  by 
TirtDB  of  the  wanant  of  attorney  hereto  attached,  or  a  writ  of  teire  faoiat 
ia  properly  isaned  upon  the  accompanying  indenture  of  mortgage,  an  attor- 

rtey'a  commisaion  for  colleetion,  viz:    per  cent.,  shall  be  payable, 

and  shall  be  recovered  in  addition  to  all  principal  and  interest  then  due,  be- 
aidea  costs  of  suit. 

Sealed  ani  Belvaertd  in  the  pretettoe  of  vs 

(^SiffiUitvre  and  Seal.) 

To ,  Esq.,  Attorney  of  the  Coort  of  Common  Pleas,  at  Philadel- 
phia, in  the  Connty  of  Philadelphia,  in  the  State  of  PennsylTSoia,  or  to  any 
other  Attorney  of  the  said  Court,  or  any  other  Court  there  or  elsewhere. 

Whereat,  I,  ,  in  and  by  a  certain  obligation,  bearing  even  date 

herewith,  do  stand  bound  unto : ,  in  the  aum  of  — _ — ^  dollara  lawful 

money  of  the  United  States  of  America,  conditioned  to  keep  and  maintain 
at  all  times,  until  the  full  discharge  of  the  said  obligation,  a  policy  or 
policies  of  insurance,  in  good  and  approved  con:^>any  or  companies,  duly  as- 
signed as  collateral  to  the  obligee  or  his  executors,  administrators  or  assigns, 
to  an  amount  not  less  than dollars,  upon  the  buildings  oo  the  prem- 
ises mortgaged  by  the  mortgage  securing  the  said  obligation,  and  condi- 
tioned for  tbe  payment  of  the  jnst  sum  of dollara  lawful  money  aa 

aforesaid,  together  with  interest  payable  at  tbe  rate  of . — 

per  cent,  per  annum,  and  for  the  production  to  the  obligee  or  his  executors, 

administrators  or  assigns,  on  or  before  the day  of of  each 

and  every  year,  of  receipts  for  all  taxes  and  water  rates  of  the  current  year 
asaeesed  npon  the  premises  described  in  the  mortgage  accompaoying  said 
obligation:  Provided,  however,  and  it  is  thereby  expressly  agreed,  that  if 
at  any  time  default  shall  be  made  in  payment  of  interest  as  aforesaid,  for 

the  space  of days  after  any  payment  thereof  shall  fall  due,  or  in 

the  prompt  and  punctaal  maintenance  of  said  inaorance  so  assigned  as 
aforeaaid,  or  in  such  production  to  the  obligee  or  his  executors,  adminis- 
trators or  assigns,  on  or  before  the  day  of  of  each  and 

every  year,  of  such  receipta  for  such  taxes  and  water  rates  of  the  current 
year  assesaed  upon  the  premises  described  In  the  mortgage  accompanying 
said  obligation,  then  and  in  such  case  tbe  whole  principal  debt  aforesaid, 
shall,  at  the  option  of  the  said  obligee,  hie  executors,  adminiatrators  or 
assigns,  become  due  and  payable  immediately,  and  payment  of  said  prin- 
dpal  debt,  and  all  interest  thereon,  may  be  enforced  and  recovered  at 
once,  any  thing  therein  contained  to  the  contrary  notwithstanding.  And 
provided  further,  however,  and  it  ia  thereby  expressly  agreed,  that  If  at  any 
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time  theretfter,  bf  reason  of  any  default  in  the  maintenance  of  eaii  inmir- 
anee,  or  in  psyoien^  either  of  aaid  principal  mm,  at  maturity,  or  of  said 
intereat,  or  in  production  of  said  receipts  for  taiea  and  water  ratee,  within 
tlie  time  specified,  a  mit  of  fieri  facia*  is  properlj  issued  upon  the  judg- 
ment obtained  upon  said  obligation,  or  by  virtue  of  the  warrant,  or  a  writ 
of  teire  faciat  ia  properly  issued  upon  the  occompanjing  indenture  of  mort- 
gage, an  attorney's  commisdoD  for  collection,  tIz:   per  cent.,  ehall 

be  payable,  and  shall  be  reeorered  in  addition  to  all  principal  and  intereet 
then  da%  besides  costs  of  suit.  These  are  to  desire  and  autboriie  yon,  or 
any  of  you,  to  appear  for  me,  my  heiie,  executors,  or  Hdministrators,  in  the 
said  court  or  elsewhere,  in  an  appropriate  form  of  actiop  there  or  elHwher« 
brought  or  to  be  brought  against  me,  my  heirs,  executors  or  administrators, 
at  the  suit  of  the  said  obligee,  his  executors,  adminietrators  or  aeeigna,  on 
the  said  obligation,  as  of  any  term  or  time  past,  present,  or  any  other  subse- 
quent term  or  time  there  or  elsewhere  to  be  held,  and  confess  judgment 
thereopon  againat  me,  my  heirs,  executors  or  administrators,  for  the  sum  of 
dollars  lawful  money  of  the  United  States  of  America,  debt,  be- 
sides costs  of  suit]  and  an  attorney's  commission  of  per  cent,  in 

ease  payment  has  to  be  enforced  by  process  of  law  as  aforesaid,  by  Non 
turn  mformatvg.  Nihil  dtcit,  or  otherwise,  as  to  you  shall  seem  meet:  And 
.  (or  your,  or  any  of  your  so  doing,  this  shall  be  your  sufficient  warrant. 
And  I  do  hereby  for  myself,  my  beire,  eieenttrrs  and  administratoiB,  remise, 
release,  and  forever  quitclaim  unto  the  said  obligee,  bis  certain  attorney, 
executors,  administrators  and  assigns,  all  and  all  manner  of  error  and  errors, 
misprisions,  misentriee,  defects  and  imperfections  whatever,  in  the  entering 
of  the  said  judgment,  or  any  process  or  proceedings  thereon  or  thereto,  or 
anywise  touching  or  coDcerning  the  same. 

Im  Wltnesi  Wbereof,  I  have  hereunto  set  my  band  and  seal  this 

day  of  in  the  year  of  our  LonI  one  thousand  nine  hundred  and 

Sealed  and  DeUvered  in  the  pretence  of  tu 

(Signature  and  SeaL) 
RHODE  ISLAND. 


Power  of  Sale. 

Know  all  Men  b;  these  freienti.  That  I, of ,  herein- 
after called  the  mortgagor,  in  consideration  of dollars,  to  me  paid 

by of ,  hereinafter  called  the  mortgagee,  the  receipt  whereof 

is  hereby  acknowledged,  do  hereby  give,  grant,  bargain,  sell  and  convey 
unto  the  said  mortgagee,  and  bis  heirs  and  aeugns  forever  (here  deeeribe 
the  mortgaged  premitee). 

To  Have  and  to  Hold,  the  aforegranted  premises,  with  all  the  privileges 
and  appurtenances  thereunto  belonging,  unto  and  to  the  use  of  the  s^d 
mortgagee,  and  bis  heirs  and  assigns,  forever. 

And  I,  the  said  mortgagor,  do  hereby,  for  myself  and  for  my  heirs,  execu- 
tors, and  admin istrators,  covenant  with  the  said  mortgagee  and  bis  heira 
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and  asdgns  that  I  am  lawfully  seized  in  fee  limpla  of  tbe  nid  granted 
pvemiBea;  tbat  the  same  are  free  from  all  ineumbrances;  that  I  have  good 
Tight,  full  power  and  lawful  anthority  to  sell  and  eaavej  the  eame  io  man- 
ner as  aforesaid;  that  the  said  mortgagee  and  his  heirs  and  assigns  aball  b; 
these  presents  at  all  times  hereafter  peaceably  and  quietly  have  and  enjoy 
the  said  premises,  and  that  I,  the  said  mortgagor,  will,  and  my  heirs,  execu- 
tors and  admiaistrators  shall,  wwrrant  ana  defend  the  same  to  the  said  mort- 
gagee and  his  heirs  awl  aasigns  forever  against  tbe  lawful  claims  and  de- 
mands of  all  persons.     And  for  the  consideration  aforesaid  I, wife 

of  the  said ,  do  hereby  release  all  right  of  dower  in  and  to  the  said 

granted  premises  unto  the  aaid  mortgagee  and  his  heirs,  and  BSsigns,  forever. 

FroTlded,  neveitheless,  and  this  conveyanca  is  made  upon  the  express  con- 
dition, that  if  the  said  mortgagor,  his  heirs,  executors,  administrators  or 
assigns,  shall  pay  unto  the  said  mortgagee  or  his  executors,  administratora 

or  assigns,  the  sum  of  dollars,  wherefor  the  said  mortgagor  has 

made  his  negotiable  promissory  note  for  said  aggregate  sum,  bearing  wen 

d^te  irith  these  presents,  and  made  payable  to  the  order  of  in 

,^_^  years  from  the  date  hereof,  with  interest  thereon  at  the  rate  of 

per  centum,  per  annum  payable  semi-annually,  antil  said 

principal  snm  is  paid,  whether  at  or  after  maturity,  and  all  instalments  of 
interest  in  arrear,  whether  before  or  after  maturity,  to  bear  interest  at  the 
rate  aforesaid  until  paid,  and  shall  also  pi^  all  taxes  and  aasesements  of 
every  kind  levied  or  assessed  upon  or  in  respect  of  said  premises,  then  this 
deed,  as  also  said  promissory  note,  shall  become  and  be  absolutely  void  to  all 
intents  and  pnrposas  whatsoever. 

Bat  If  Defanlt  ehall  be  made  in  the  payment  of  the  sud  principal  sum  or 
of  said  interest,  at  the  time  or  times  and  in  the  manner  aforesaid,  or  of  the 
taxes  or  assessments  aforemid,  as  the  same  become  payable,  or  of  any  or 
either  of  them,  or  of  any  part  thereof,  or  if  breach  shall  be  made  of  the 
covenant  for  insurance  hereinsfter  contained,  then  it  shall  be  lawful  for  the 
said  mortgagee,  his  executare,  administrators,  or  assigns,  to  sell,  together  or 
In  parcels,  all  and  singular,  the  premises  hereby  granted  or  intended  to  be 
granted,  or  any  part  or  parts  thereof,  and  the  benefit  and  equity  of  redemp- 
tion of  the  said and  hie  heirs,  executors,  administrators  and  assigns, 

therein,  at  public  auction  npon  the  premises,  and  to  bid  for  and  become  the 
pnrehaser  or  purchasers  at  any  such  sale  (and  no  other  purchaser  or  pur- 
chasers shall  be  answerable  for  the  applicatioo  of  tbe  purchase -money),  first 
giving  notice  of  the  time  and  place  of  sale  by  publishing  the  same  at  least 
once  each  week  for  three  successive  weeks  in  some  newspaper  published  in 

with  power  to  adjourn  such  sale  from  time  to  time,  provideii  that 

the  publishing  of  said  notice  shall  be  continued,  together  with  a  notice  of 
the  adjournment  or  adjournments,  at  least  once  each  week  in  the  same  news- 
paper; and  in  his  or  their  own  name  or  names,  or  as  the  attorney  or  attor- 
neys of  the  said (for  that  purpose  by  these  presents  duly  authorized 

and  appointed  with  full  power  of  substitution  and  revocation),  to  make,  ex- 
ecute and  deliver  to  the  porchaser  or  purchasers  at  such  sale  a  good  and  sulB- 
cient  deed  or  deeds  of  said  premises  in  fee  simple,  and  to  receive  the  proceeds 
of  such  sale  or  sales,  end  from  such  proceeds  to  retain  all  sums  hereby  se- 
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cared,  whether  then  dne  or  to  fall  doe  thereafter,  or  the  part  thereof  then  ro- 
maiuing  unpaid,  anil  also  the  interest  then  doe  on  the  eame,  together  with  all 
eipenses  incident  to  such  sale  or  galea,  or  for  making  deeds  hereunder,  and 
for  fees  of  counsel  and  attorneys,  and  all  costs  or  eipenses  incurred  in  the 
exercise  of  said  powers,  end  all  taxes,  assessments  and  premiums  for  insur- 
ance, if  anj,  either  theretofore  paid  by  the  said  mortgagee,  his  executors, 
sdministratoiB  or  assies,  or  then  Temaining  unpaid,  upon  said  granted 
premises,  rendering  and  paying  the  surplus  of  said  proceeds  of  sale  if  any 
there  be,  over  and  above  the  amounts  so  to  be  retained  as  aforesaid,  together 
with  a  true  and  particular  account  of  such  sale  or  sales,  expenses  and 

charges,  to  the  said ,  his  heirs,  exeentors,  administrators  or  assigns, 

which  sale  or  sales  made  as  aforesaid  ehalJ  forever  be  a  perpetual  bar  both  in 

law  BJid  equity  against  the  saiil ,  his  heirs,  executors,  administrators 

and  assigns,  and  all  persons  elsiming  said  premises,  so  sold,  by,  from  or 
under  him,  them,  or  any  of  them. 

Aad  I,  the  said  mortgagor,  for  myself  and  for  my  heirs,  executors,  ad- 
ministrators and  assigns,  hereby  covenant  with  the  said  mortgagee,  and 
his  heiis,  executors,  sdmimstrators  and  assigns,  that  I  and  they  will  upon 
request  execute  such  deed  or  deeds  confirmatory  of  said  sale  or  sales  as  may 
be  required. 

Aad  fnrthermoie,  I,  the  said  mortgagor,  for  myself  and  for  my  heirs,  ex- 
ecutors, administrators  and  assigns,  hereby  covenant  with  the  said  mortgagee, 
and  bis  executors,  administrators  and  assigns,  that  insurance  against  loss 
b^  Are  shall  be  kept  and  maintained  on  the  buildings  on  the  premises  afore- 
said, in  such  office  or  offices  as  the  said  mortgagee,  and  his  exeeotore,  ad- 
ministrators or  assigns,  shall  approve,  in  a  snm  not  less  tban  dol- 
lars, and  that  the  policy  or  pohcies  of  such  inBnraoce  shall  be  assigned  and 
transferred,  or  made  payable  in  case  of  loss,  to  the  said  mortgagee,  or  his 
executors,  administrators  or  assigns,  as  collateral  security  hereto,  and  in  de- 
tanlt  thereof,  hereby  agree  that  the  said  mortgagee,  or  his  eieeutots,  ad- 
ministratora  or  assigns,  may  effect  such  insurance  in  the  name  of  tbe  said 
mortgagor,  and  his  heirs  and  assigns,  payable  in  case  of  loss  to  the  said 
mortgagee,  and  his  executors,  administrators  or  aaslgns,  and  that  the 
premiam  or  preminniB  paid  therefor  shall  be  a  further  charge  upon  s^d 
granted  premises,  eecored  by  these  presents. 

In  Wltaest  Whereof,  We  have  hereunto  set  our  hands  and  seals  thia 
day  of in  the  year  of  out  Lord  one  thousand  nine  hundred 

Signed  and  Sealed  in  prexenee  of 
Statx  op  Bhode  Island,  &c. 
County  or 

In on  the day  of ,  A.  D.  19 ,  before  me  per- 
sonally appeared  and ,  his  wife,  to  me  known  and  known 

l^  me  to  be  the  parties  executing  the  foregoing  instrument,  and  scknowl- 
edgod  said  instrument,  by  them  executed,  to  be  their  free  act  and  deed. 

Siiobuge,  endoTwd  on  Xorf^age. 

I,  the  undersigned,  having  received  fall  payment  and  satishetion  of  tbo 

within  mortgage  recorded  in  the  records  of  land  evidence  in  the 


.00^^  I  e 


POBMS  OP  M0BTGA6ES.  557 

of la  the  State  of  Bhode  Island,  in  Book  Nmober ,  at  pftge 

,  hereby  cancel  and  diechaige  the  Bune.    And  I  eovenant  to  (md 

with  the  person  making  said  payment,  that  I  am  the  present  ownei  of  eaid 
mortgage- 
In  Wltaeee  Whereof,  etc 

SOUTH  CAROLINA. 
<250.> 

Thb  State  or  South  CabouhI. 

To  all  whom  theie  fieietttt  may  oonoen,  I  (name,  reiidmoa,  and  ooat' 
patUm  of  grantor  or  grantort),  eend  greeting; 

Whenai,  I,  the  said  ,  in  end  by  a  certain  bond  or  obligation 

bearing  date  tbe  stand  Annly  held  and  bound  onto   (noma  of 

ffrantee)  in  the  penal  sum  of doUars,  conditioned  for  the  payment 

of  the  foil  and  jnit  earn  of as  in  and  by  the  seid  bond  and  condi- 
tion thereof,  reference  being  thereunto  had,  will  mare  folly  appeaar. 

Hvw  Know  all  Kes,  That  I,  the  said ,  In  coneideration  of  the  said 

debt  and  sum  of  money  aforeeaid,  and  for  the  better  securing  the  payment 

thereof  to  the  zo-id  according  to  the  condition  of  the  said  bond, 

and  abo  in  consideration  of  the  fnitber  sum  of  three  dollare  to  me,  the  said 

,  in  band  well  and  truly  paid  by  the  eald at  and  before  the 

sealing  and  delivery  of  these  preeenta,  the  receipt  whereof  is  hereby  ac- 
knowledged, have  granted,  bargained,  sold,  and  released,  and  by  theee  pres- 
ents do  f;rant,  bargain,  sell,  and  release  ^mto  the  said  :    (deitvibt 

earefiiny  ihe  land  and  premitai  granted). 

Tl^ether  with  all  and  singular  tbe  rigbtB,  membere,  hereditamente,  and 
appurtenaneea  to  the  said  premises  belonging,  or  in  anywise  incident  or 
appertaining. 

To  EaTe  and  to  Hold  all  and  aijigolar  the  said  premises  nnto  the  said 

,  bis  heire  and  assigns  forever.    And  I  do  hereby  bind  myself,  my 

heirs,  execQtors  and  administrators,  to  warrant  and  forever  defend  all  and 

singolsr  the  eaid  premises  nnto  the  said ,  his  heirs  and  aeaigns,  from 

and  against  me  and  my  heirs,  eiecntors,  administrators,  and  assigns, 
lawfully  claiming,  or  to  claim  the  same,  or  any  part  thereof. 

And'it  is  agreed,  by  and  between  the  said  parties,  that  the  said  mortgagor, 
'tis  heire,  executors,  or  administrators,  shall  and  will  forthwith  insure  the 
house  and  buildings  on  said  lot,  and  keep  the  same  Insured,  from  loss  or 

damage  by  Are,  and  assign  the  policy  of  Insurance  to  the  said his 

exeentors,  admioietrators,  or  assigns;  and  in  ease  he  or  they  shall  at  any 
time  neglect  or  fail  so  to  do,  then  the  nid  mortgagee,  his  executors,  admin- 
letrators,  or  assigns,  may  cause  the  same  to  be  iuBured  In  thdr  own  name, 
and  reimburse  themselves  for  the  premium  and  expense  of  snch  iosuTBtieo 
onder  the  mortgage. 

Prorlded  Alwayi,  nevertheless,  and  it  is  the  true  intent  and  meaning  of 

tbe  parties  to  these  presents,  that  if  I  the  said do  and  shall  well 

and  truly  pay,  or  cauee  to  be  paid,  nnto  the  said the  said  debt    or 
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sum  of  mone^  ftforesaid,  with  the  iateTeit  thereon,  if  anj  Bhall  be  doe, 
according  to  the  true  intent  and  meaning  of  said  bond  and  condition  there- 
under written,  then  this  deed  of  bargain  and  sale  shall  cease,  determine,  and 
be  ntterlf  null  and  void,  otherwise  it  shall  remain  in  full  force  and  vigor. 

And  it  is  agreed,  by  and  between  the  said  partiei,  that  the  said  mortgagor 
Bhall  be  entitled  to  hold  and  enjoy  the  said  premiHes  nntil  default  of  pay- 
toetit  shall  be  made. 

WitneM  my  hand  and  seal  this day  of ,  in  the  year  of  our 

Lord  one  thousand  nine  hundred  and and  in  the  year  of 

the  sovereignty  and  independence  of  the  United  States  of  America. 

SOUTH  DAKOTA. 

Power  of  Sale. 
(asi.) 

Thlt  Kertgage  made  this day  of in  the  year  19 ,  by 

of  ,  mortgagor,  to  of  mortgagee,  whose 

poet  office  addiese  is ! , 

Witnesieth  that  eaid  mortgagor  hereby  mortgages  to  said  mortgagee  the 

following  dejKiibed  premises  situated  in  the  county  of  and  State 

of  South  Dakota,  to  wit;    (dacription)  as  security  for  the  payment  to  said 

mortgagee  at of  the  principal  mm  of dollars  and  internet 

thereon  at per  cent,  per  annum  from  date payable 

annually  on according  to  the  tenor  and  effect  of promis- 
sory notes bearing  date  even  herewith,  made  by  said  mortgagor  to 

said  mortgagee,  described  as  follows,  to  wit:    one  for dollars,  due 

,  one  for dollars  doe ,  etc. 

Said  mortgagor  further  agrees  to  pay  all  taxes  and  SBSessments  that  mtj 
be  levied  on  said  premisea,  before  the  same  shall  become  delinquent,  and  to 
keep  the  buildings  upon  said  premises,  safely  insured  for  the  benefit  of  the 
mortgagee  for dollars  against  loes  l^  Are,  and  deliver  the  insur- 
ance policies  to  said  mortgagee.  In  case  of  the  mortgagor's  failure  to 
pay  said  taxes  or  assessments  before  becoming  delinquent  or  to  pay  in- 
surance premiums  for  insurance  on  said  buildings,  said  mortgagee  or  as- 
signee may  do  ao,  and  the  amounts  so  paid,  with  interest  at  per 

eent.'from  date  of  payment,  shall  be  added  to  and  deemed  a  part. of  the 
money  secured  by  this  mortgage.  Said  mortgagor  hereby  relinquishes  his 
rights  of  homestead  in  said  premises,  and  warrants  that  he  is  the  owner  in 
fee  of  said  premises,  and  that  the  same  are  free  from  all  incumbrances. 

In  case  default  shall  be  made  in  the  payment  of  said  principal  sum  of 
money  or  any  part  thereof  or  interest  thereon  at  the  time  or  times  above 
specified  for  payment  thereof,  or  in  case  of  nonpayment  of  any  taxes,  assess- 
ments or  iuanrauce  as  aforesaid,  or  of  the  breach  of  any  covenant  or  agree- 
ment herein  contained,  then  and  !□  either  case,  the  whole,  principal  and 
interest,  of  eaii  note— shall,  at  the  option  of  the  holder  thereof,  immedi- 
ately become  due  and  payable,  and  this  mortgage  may  be  foreclosed  by 
«Otdon,  or  by  advertisement  as  provided  by  Chapter  2S  of  the  Code  of  Civil 
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FrMeduTO  of  the  Bevited  Codes  (1903)  of  the  State  of  Booth  Dakota;  and 
this  paragnph  shall  be  deemed  as  antborizitig  and  eonstitnting  a  poirei  of 
■ale  as  prorided  in  said  chaptOT. 
Signed  and  Mivered  in  prMenee  of 


Statntory  Deed  of  Tnut. 
<«6«.) 

For  tha  purpose  of  aacuiing  to a  note  of  this  date,  doe  at  ,, 

with  intereat  f  torn  tfaia  date  at per  cent,  per  annum,  I  herebj  eoa* 

Tey  to        ■  in  tnut,  the  following  propert;,  ideieriiting  it).    And  if 

eaid  note  is  not  paid  at  mBtnrity,  I  hereby  authoriM  to  sell  th» 

property  herein  eoiiTsyed,  (tlating  th^  manner,  place  of  gale,  notice,  etc'); 
to  execute  a  deed  to  the  purchaser,  to  pa;  off  the  amonut  herei]]  secured, 
with  interest  and  costs,  and  to  bold  the  remainder  subject  to  1117  order. 

For  fuller  form  see  Virginia. 

TEXAS. 
(S630 

Tnut  Deed  (Ezalndinr  Homettead). 

Stati  or  TxxAB 

COUNTTOP 

Xbow  all  Men  by  theae  7 resents,  That  we, and  j  K^ 

wife,  of  County,  Texas,  for  and  In  consideiation  of  tbe  sum  of 

doUara  eaah,  to  us  in  hand  paid  by' of ,  and  the 

trust  hereinafter  set  forth,  have  granted  sold  and  eooveyed,  and  by  theae 

presents  do  grant,  sell  and  convey  unto  the  said as  trustee,  and  his 

Bubetitntes,  hereinafter  mentioned,  tbe  following  described  property,  to  wit: 
^^-^^  The  grantors  herein  covenant  that  the  above  described  land  is  not 
their  homestead,  nor  it  any  part  thereof,  and  that  they  do  not  reside  on  the 
same,  and  have  no  intention  of  making  the  same  their  homestead;  that  their 
homestead  conusts  of: ■ 

The  grantors  herrin  bind  and  obligate  themselves  to  pay  all  taxes  assessed 
against  said  property  first  above  described  as  they  sccrne,  so  as  to  avoid 
penalties ;  and  that  the  failure  to  do  so  shall  authorise  tha  holder  or  holders 
of  the  note  herdnafier  described  to  make  sDCh  payment,  and  the  amount  so 
expended  shall  be  and  become  a  charge  against  the  grantors  and  said  prop- 
erty in  favor  of  the  holder  or  holders  of  said  note,  and  bear  interest  fnim 

the  time  of  snch  payment  at  the  rate  of per  oent.  per  annnm,  which 

as  well  as  said  sums  shall  be  paid  to  tbe  bolder  or  holders  of  said  note  at  the 

maturity  thereof,  according  to  its  terms  at ,  all  of  which  payments 

shall  be  seemed  by  this  instrument  as  a  lien  on  said  land  first  above  de- 
scribed, and  In  the  event  of  a  sale  of  the  same  the  parfy  making  snch  sale 
shall  pay  the  same  to  said  holder  or  holders. 


i  by  Google 


560  M0HT0AGE8  OP  LAND. 

Tv  Eatc  snd  ta  Hold  the  above  de«eribed  premises,  together  irith  all  and^ 
flingular  the  ligbtB  and  appurtenaaceB  thereto  in  anywise  belonging   unto 

the  aaitl as  tniBtee,  and  his  aubetitutes  forever.    And  we  do  herebf 

bind  ODrselvea,  ajid  our  heirs,  executors  anil  administrators  to  warraDt  and 

forever  defend  all  and  eingular  the  said  premisea  unto  the  said as 

trustee,  and  his  subatitutea  and  their  aasigtis  hereunder,  forever  against 
eveiy  person  whomsoever  lawfuU;  claiming  or  to  claim  the  same  or  anj 
part  thereof. 

This  convejanee,  however,  la  intended  aa  a  trust  for  the  better  eeeuring 

of ,  of in  the  payment  of dollara,  as  evidenced  by 

one  eertai])  promissory  note  for  ^ dollara  payable  and  ei- 

eieuted  by  the  grantors  herein,  bearing  even  date  herewith,  paTable  to  the 

order  of  aaid at with  interest  at  the  rate  of  : per 

cent,  per  annum  from  this  data  until  paid,  payable  ■emi-annnally  as  U  ae- 

ernes  at ,  and  if  not  so  paid  to  be  added  to  the  principal,  and  bear 

interest  at  the  rate  of per  cent,  per  annum,  and  also  providing  in 

substance,  among  other  things,  for  ten  per  cent,  attorney's  fees,  and  that 
a  failure  to  pay  said  interest  as  it  accrues  or  any  instalment  thereof  shall 
mature  said  note,  at  the  option  of  the  holder  or  holders  thereof;  and  aaid 
note  and  the  provisions  thereof  are  ma<le  a  part  of  this  iostnunent  for  all 
purposes  ao  aa  to  be  coraDants  hereof. 

Upon  payment  of  said  promissoiy  note  this  conveyance  Is  to  become  null 
and  void  and  of  uo  further  force  or  effect,  and  shall  be  released  at  the 
cost  and  expense  of  the  said  grantors;  but  in  case  of  the  failure  or  default 
in  the  payment  of  said  promissory  note  at  the  maturity  of  the  same,  or  of 
any  instalment  of  interest  dae  and  payable  thereunder,  then  the  said  trustee 
is  by  these  presents  fully  authorized  and  empowered,  and  it  is  made  his 
special  duty  at  the  request  of,  the  holder  or  holders  of  said  note  at  any  time 
made  after  the  maturity  of  the  same,  or  after  defanlt  in  the  payment  of  in- 
terest thereon  as  aforesaid,  to  sell  the  said  above  described  premises  to  the 
highest  bidder  for  cash  at  the  court  bouae  door  of  said  county,  at  such  time, 
and  after  flrst  giving  such  notice  as  may  be  required  by  law  at  the  time 
such  sale  is  made  hereunder,  for  sales  nnder  instruments  of  tbia  character; 
and  after  said  sale,  as  aforesaid,  to  make  to  the  purchaser  or  purchasers 
thereof,  a  good  and  sufficient  deed  in  Ian  conveying  the  lands  and  premisea 
BO  sold  by  warranty  deed  or  deeds,  and  to  receive  the  proceeds  of  said  sale, 
and  the  same  to  apply  to  the  payment  of  said  note,  the  interest  thereon  ac- 
crued, and  the  expenses  of  executing  said  trust,  including  Ave  per  cent,  com- 
miaalon  to  said  trustee,  holding  the  remainder  thereof  subject  to  the  order  of 
the  said  grantors  or  their  legal  representatives  or  assigns;  and  it  is  hereby 
specially  provided  that,  should  the  said  trustee,  from  any  cause  whatever, 
fail  or  refuse  to  act,  or  become  disqualiOed  from  acting  as  such  trustee,  then 
the  holder  or  holders  of  s^d  note  shall  have  fnll  power  to  appoint  a  substi- 
tute In  writing,  who  shall  have  the  same  powers  as  are  hereby  delegated  to 
said  trustee,  and  the  additional  powers  to  adopt  such  act  or  acts  as  said 
tmatee  may  have  performed  hereunder,  if  he  so  desires,  and  upon  the  fail- 
ure, diaqualiflcation,  or  refusal  of  said  substitute  to  act,  the  holder  or 
holders  of  said  note  shall  have  power  to  appoint  other  anbstituta  tniatees 
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hennmdtir  in  writing,  auj  one  of  whom  shall  hare  the  same  powera  u  above 
delegated  to  uid  trustee  and  sabstitute  tnuteeai  with  the  additional  power 
to  adopt  ftnj  act  or  acta  of  uij  or  all  previons  Bubstitate  truBteea  hereunder, 
nntil  some  one  ia  lacuTed  who  will  execute  the  powen  herein  eonfened;  and 
do  bj  these  preeente  full;  and  absolutely  ratify  and  eonflrm  any  and  all  sets 
which  the  said  trustee  or  anj  one  or  more  of  hia  substituteB  na  herein  pro- 
Tided  for  may  do  in  the  premises  bj  virtue  thereof,  and  do  hereby  agree 
that  all  recitals  in  the  deed  or  deeds  executed  herennder  ahall  be  received  in 
all  courts  of  law  and  eqnitj  as  full  and  aufficient  proof  of  the  acts  having 
been  performed  and  facts  existing  as  therein  recited ;  and  that  it  shall  be 
presumed  from  the  execution  of  a  deed  hereunder  that  all  prervqoiaitea  have 
been  performed. 
Wltiwu  OUT  hands  at this Aaj  of ,  19^ 

UTAH. 

<S5«.) 

Statatory  Porm. 

A,  B,  of mortgagor  hereby  mortgages  to  C.  D.  of ,  for  the 

sniD  of  dollars,  the  following  tract  of  Und  in  connty, 

Utah,  (detcription) .  This  mortgage  is  given  to  secure  the  following  In- 
debt«dne«8  (here  ttaU  amowitt  and  form  of  indabUdnest,  maturity,  rate  of 
interegt,  by  whom  payable,  and  whore}.  The  mortgagor  agrees  to  pay  all 
taxes  and  aMessmente  on  said  premises,  and  the  sum  of dollars  at- 
torney 's  fee  in  case  of  foreclosure. 

Witness  the  band  of  said  mortgagor  this day  of ,  A.  D. 

VBBMONT. 

(SSS.) 

See  ConnecticDt. 

VIEQINIA, 

<«66J 

Trut  Deed. 

This  Deed,  Made  thia day  of ,  19 ,  between of 

county  of  and  state  of  ,  of  the  flrst  part,  and 

of ,  and of ' ,  of  the  second  part,  witneeseth, 

that  the  said  party  vt  the  flrst  part  dotb  grant  unto  the  said  parties  of  the 
second  part  the  following  property,  to  wit,  etc.: 

Id  trust  to  secure  to of in  the  State  of the  pay- 
ment of  the  sum  of dollars  in years  from  this  date  with 

interest  at  the  rate  of per  cent,  per  annum  thereon,  according  to  the 

tenna  of  a  promissory  note  made  by  the  said  party  of  the  first  part  to  said 
for  said  sum. 

In  the  event  that  def  anlt  shall  be  made  in  the  payment  of  the  above  men- 
tioned sum  or  of  an  instalment  of  interest  thereon,  as  it  becomes  due  and ' 
payable,  then  the  said  trustees,  or  either  of  them,  on  being  required  so  to  do 
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if  the  said ,  bis  ezecutora,  BdminiatTatOTs  or  assigiu,  Bball  sell  the 

propertj  hereby  convefed.  And  it  is  covenanted  and  agreed  between  thn 
parties  aforeaaid  that  in  case  ol  a  sale  the  same  shall  be  made  after  first 

advertising  the  time,  place  and  terms  thereof  for  dajs  in  some 

newspaper  published  in  the  said  eoant;  of ,  and  upon  the  following 

terms,  to  wit:  for  cash  as  to  so  much  of  the  proceeds  as  maj  be  necesssr^r 
to  defray  the  expenses  of  eieeuting  this  trust,  the  fees  for  drawing  and 
recording  this  deed,  if  then  unpaid,  and  to  discharge  the  amount  of  monej 
then  payable  upon  the  said  note ;  and  if  there  be  any  Toaidue  of  said  pur- 
chase-money, the  same  shall  be  made  payable  at  such  time,  sod  be  secured 

in  such  manner,  aa  the  said  ,  his  executors,  administrators  or  as- 

sigDS,  shall  prescribe  and  direct,  or  in  case  of  his  or  then  failure  to  give 
such  direction  st  such  time  and  in  such  manner  as  the  said  trustees,  or 
either  of  them,  shall  think  fit.  The  aaid  party  of  the  first  part  covenants 
to  pay  all  taxes,  assessments,  dues,  and  charges  upon  the  said  property  con- 
veyed so  long  as  he,  or  his  heirs  or  assigns  shall  hold  the  same,  snd  hereby 
waives  the  benefit  of  all  homestead  exemption  as  to  the  debt  secured  by  this 
deed. 

If  DO  default  shall  be  made  in  the  payment  of  the  above  meotioiied  debt, 
then,  upon  the  request  of  the  party  of  the  first  part,  a  good  and  sufBcient 
deed  of  release  shall  be  executed  to  him  at  his  own  proper  carta  and  charges. 

Witness  the  following  signature  and  seal. 

WABHINOTON. 

Enow  all  Hen  hy  these  Ptesenta,  That of ,  party  of  the 

Orat  part,  in  consideration  of dollars  paid  by of , 

party  of  the  second  part,  the  receipt  whereof  is  hereby  acknowledged,  doth 

hereby  give,  grant,  bargain,  sell,  convey  snd  mortgage  unto  the  said , 

the  following  described  real  estate,  situate  in  the  Couuty  of  and 

State  of  Washington,  to  wit:    . ^     To  have  and  to  hold  the  granted 

premises,  with  all  the  privileges  and  appurteuances  thereto  belonging  unto 
the  said ,  and  his  heiie  and  assigns  to  their  own  use  and  behoof  for- 
ever. And  he  hereby  covaiants  to  defend  the  title  to  the'  granted  premises 
against  the  lawful  claims  of  all  persons. 

froTlded  nerertheless,  and  these  presents  are  upon  the  express  condition, 

that  if  the  said ,  his  executors,  administrators  or  sssignB  sliall  pay 

unto  the  grantee,  or  his  heirs,  executors,  administrators  or  assigns,  the  sum 

of  dollars,  according  to  the  tenor  and  terms  of  certain 

promissory  notes  made  by  the  grantor,  each  for  the  sum  of dollars, 

dated  Washington,  ,  19 ,  and  payable  respectively  on 

.  and ,  with  interest  at per  cent,  per  annum,  payable 

annually,  and  shall  perform  and  observe  all  covenants  and  condi- 
tions hereinafter  contained,  then  this,  mortgage  and  the  notes  hereby  secured 
shall  be  void,  otherwise  to  remain  in  full  force  snd  efFect. 

It  is  Agreed,  That  time  shall  be  material,  and  the  essence  of  this  mort- 
gage, and  if  default  be  made  in  the  payment  of  the  notes  hereby  secured  or 
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3t  the  interast  thereon,  or  any  part  thereof,  wheo  due,  then  said  nates,  ex- 
cept interest  thereon  for  unexpired  time,  shall,  at  the  option  of  the  owner 
thereof,  become  at  once  due  and  pajable  without  further  notice,  and  suit  in 
foreclosure  of  thja  mortgage  maj  be  commenced  at  once;  and  in  the  judg- 
ment and  decree  of  such  foreclosure,  a  reaionable  attornej'a  fee  shall  be 
included  in  the  judgment,  and  in  case  such  foreclosure  suit  is  settled  before 
judgment  ia  recorded  therein,  such  attoroe/'a  fee  shall  nevertheless  be  paid; 
and  if  the  debt  and  intereet  or  any  instalment  thereof  eecured  bj  thia  mort- 
gage are  not  paid  when  due,  such  sums  so  overdue  shall  bear  interest  at  the 

rate  of per  cent,  from  maturity  until  paid. 

In  Witneu  Whereof,  etc. 

WEST  VIRGINIA. 

(2580 

See  Virginia, 

WISCONSIN. 


7<rwer  of  Sale. 

TUB  iBdentBTe,  Hade  this day  of in  the  year  of  our 

Lord  one  thousand  nine  hundred  and ,  between   (name  of  grantor) 

of  the  Countr  of ,  State  of ,  of  the  first  part,  and  (name  of 

the  grantee)  of  the  County  of and  State  of of  the  8econ<l 

part,  wltneaaeth,  that  the  nid  party  of  the  first  part,  for  and  in  conaidera- 

tiOD  of  the  sum  of dollars  to  him  in  hand  paid  by  tbe  party  of  the 

second  part,  tbe  receipt  of  whieb  ia  hereby  achnowledged,  has  granted,  bar- 
gained, and  sold,  and  by  theae  presents  doth  grant,  bargain,  sell,  and  convey 
u^to  the  said  party  of  the  second  part,  audto  hia  hmn  and  assigns  forever, 
all  the  following  described   real   estate   situate,   lying,   and  being   in   the 

County  of ,  State  of  Wisconsin  {here  detcribe  the  land  or  premiaet 

granted). 

To  Hare  and  to  Hold  the  above  bargained  premises  with  tbe  appurte- 
nancea,  unto  tbe  said  party  of  the  second  part,  his  heirs  and  aaaigns  for-, 
ever.  Provided  always,  and  these  presents  are  npon  this  express  condition, 
that  if  the  said party  of  the  firat  part,  his  heirs,  executors,  adminis- 
trators, and  assigns,  shell  well  and  truly  pay,  or  cause  to  be  paid,  to  tbe  said  - 
party  of  the  second  part,  his  heirs,  executors,  administrators,  or  assigns  the 

sum  of  according  to  the  condition  of  a  certain  promissory  note 

bearing  date executed  by the  said  party  of  the  first  part, 

to  the  said  party  of  the  second  part,  as  collateral  security,  then  these  pres- 
ents and  the  stud  note  shall  cease  and  be  null  and  void. 

And  the  said doth  further  covenant  and  agree,  that  he  will  pay 

all  taxes  and  a'Bsessraenta  of  every  nature  that  may  be  asaessed  on  said 
premises,  previous  to  the  day  appointed  in  pursuance  of  any  law  of  the 

State  for  sale  of  lands  for  taies.    And  also  will  pay  the  sum  of 

dollars,  as  Solicitor's  fees,  in  case  of  foreclosnre  of  this  mortgage  by  rea- 
son of  the  non-performance  of  any  of  the  conditions  hereof  b;  said  parly  of 
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the  first  part.  And  in  caae  of  the  non-p&Tinent  of  said  aom,  or  any  part 
thereof,  at  the  time  or  times  above  limited  for  the  payment  thereof,  or  in 
esse  of  the  non-payment  of  any  taxes  Uiat  tnsy  be  assessed  on  said  prmninf 
in  manner  aforesaid;  then,  and  in  either  ease,  it  shall  be  lawful  for  the 
said  party  of  the  second  part,  hia  he^,  exeentors,  adminiatrators,  or  iMwig"B, 
and  the  said  party  of  the  first  part,  does  hereby  covenant  and  agree,  and  bj 
these  presents  empower  and  aathorize  the  said  party  of  the  second  part,  bia 
heirs,  executors,  administrstors,  or  assigns,  to  grant,  bargain,  sell,  release, 
and  convey  the  said  premises,  with  the  appnrtensnces  thereunto  belonging, 
at  public  auction  or  vendue,  and  on  sach  sale  t«  make  and  ezaente  to  the  pur- 
chaser or  purchasers,  his,  her,  or  their  heirs  and  assigna  forever,  good,  ample, 
and  sufficient  deeds  of  conveyance  in  the  law,  pursuant  to  the  statute  in  such 
cases  made  and  provided;  and  out  of  the  moneys  arising  from  such  sale  to 
retain  the  principal  and  interest  which  shall  then  be  due  on  the  said  note 

together  with  the  ccsts  and  charges,  and  the  said  sum  of dollars. 

Solicitor's  feea,  as  aforesaid;   rendering  the  surplus  money,  if  any  there  be, 
to  the  party  of  the  first  part,  hia  heirs,  executors,  administrators,  or  assigns, 
after  deducting  the  costs  of  such  vendue  as  aforesaid. 
In  Witness  Wbereot,  etc. 

WYOMING. 


StatDtory  Form. 

.1-  of  -  ,  mortgagor,  to  secure  the  payment  of  (OMOunt  of  i*- 
dtbtedneu,  when  due,  rate  of  Mereal,  <md  whether  secured  by  nots  or  other- 
wise)  dotb  hereby  mortgage  to of mortgagee,  the  follow- 
ing described  real  estate  {deteripttM)  situate  in  county.  State  of 

Wyoming.  The  mortgagor  agrees  to  pay  all  taxes  and  asseaamentB  on  sai^l 
premises,   to  keep   the  buildings   thereon  insnred   in  a  sum   not  less  than 

t during  the  life  of  this  mortgage,  payable  to  the  mortgagee,  and 

in  case  he  shall  fail  to  pay  said  taxes  and  assessmenta,  and  to  keep  said 
premises  insured  as  aforesaid,  the  mortgagee  may  insure  said  buiUing  or 
buildings,  and  pay  said  taxes,  and  all  amounts  ao  paid  ahall  be  added  to  and 
considered  as  part  of  the  above  indebtedness  hereby  secured  and  shall  draw 
interest  at  the  same  Tate.  In  case  of  default  of  payment  of  either  interest 
or  principal,  then  the  whole  indebtedness  herein  secured  shall  become  dno 
and  payable,  and  the  mortgagee  may  proceed,  pursuant  to  law,  to  foreclose 
on  aaid  property;    and  in  case  of  foreclosure,  the  mortgagor  hereby  agrees 

to  pay  all  costs  of  the  same,  including  an  attomey'a  fee  of  t 

(And  where  the  right  of  homestead  it  releated,  add  the  foUowing)  : 
Hereby  Telinquishing  and  waiving  all  rights  under  and  by  virtue  of  tha 
homestead  exemption  laws  of  the  Btate. 
Dated  this in  the  preeenee  of  ^—^—, 
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SFECIAL  CIAUSES. 

In  additioii  to  the  proTisioDS  foond  in  the  foregoing  forms, 
special  clauses  are  sometimes  insarted,  of  which  some  of  tiie  most 
ctHDunon  are  the  following: 

Fayments  Before  Xaturity. 

The  mortgagor  is  lieiebj  permitted  to  paj  the  debt  beieb^  leenred,  or 

U17  part  of  it,  not  leea  than dollars  at  anj  one  time,  Yrtienerer,  and 

at  aaeh  time  or  times  aa  he  may  ehooae  (or  upon  the  daja  when  any  inatal- 
ment  of  interest  shall  fall  due) ;  and  tlie  mortgagee  hereby  agrees  to  accept 
Boeh  payment  or  payments,  and  thereapon  interest  shall  cease  upon  such 
part  of  the  debt  as  may  be  so  paid ;  and  upon  foil  p^ment  of  said  debt, 
witb  all  interest  np  to  the  date  of  actual  payment,  be  will  diacharge  this 
mortgage. 

<««t.) 
Payment  hy  Instalment!, 

ProTlded  nerertlieUli,  That  if  the  nid  grantor,  his  bein,  exeentors,  ad- 
ministrators or  asstgns  hIuUI  pay  onto  the  said  grantee,  his  eiaentors,  admiB- 

iatrators  or  assigiis,  the  sum  of , —  dollars,  with  interest  at  tbe  rate  of 

per  cent,  per  annnro,  t^  equal  yearly  instalmenta  of  .w_^^  dol- 
lars each,  of  whieli  the  flist  is  to  be  paid  on  the day  of , 

19 — ,  and  a  like  instalment  on  every  sabeeqaent  day  of  

thereafter  ontil  said  principal  snm  is  fnl^  pa>d,  and  interest  on  taid  prin- 
cipal mm  or  so  mnch  thereof  as  shall  from  time  to  time  remain  nopaid,  on 

the daya  of      ■  and in  each  year,  then  tiiese  presents 

ihall  b«  void. 

<se3.) 

Partial  Seleaus. 
And  prftrlded  further,  and  it  is  hereby  nnderstood  and  agreed,  that  the 
mortgagee,  hii  ezeeuton,  administoatora  or  assigns  will  at  any  time  at  tbe 
reqneet  of  the  mortgagor,  his  heirs,  eiecnton,  administrators  or  assigns, 
release  and  discharge  from  the  operation  of  this  mortgage  any  part  of  tbe 
landa  (or  any  of  the  lota)  hereii)  described  and  conreyed,  upon  being  paid 

therefor  at  the  rate  of  ; —  per  square  foot,  and  that  the  amounts  so 

paid  slwll  be  endorsed  upon  the  mortgage  note  as  partial  paymeota  of  tbe 
mortgage  debt  hereby  seenred. 

(264.) 

Pntnre  Adranoei. 

Provided  neverthelesi.  That  if  tbe  a^d  grantor,  his  heiri^  execntors,  ad- 

ministraton  or  astigns  ohall  pay  nnto  said  grantee,  his  e-ecnton,  admin- 


^lOO^^lC 


566  MORTGAQES  OF  LAND. 

istratora  or  asBigna,  the  aum  of dollars  loaned  to  him  at  the  tiiiie  at 

the  eiecQtion  of  these  presenta,  and  such  further  auroa  of  money,  not  exceed- 
ing in  ail,  iDcludiog  this  present  loan,  the  snm  of dollsra,  as  the 

saiil  grantee  nay  adTance  to  the  aaiil  grantor  on  the  aecoritj  of  this  mort- 
gage, or  which  may  become  owing  by  the  grantor  to  the  grantee  at  any  time 
hereafter  during  the  continuanee  of  this  mortgage,  with  interest  on  said 

auma  loaned  or  advanced  or  owing  as  aforesaid,  at  the  rate  of per 

cent,  per  annum  payable  semi-annually  then  these  presents  shall  be  void. 

(285.) 

Prior  Kort^age. 

If  the  premises  are  subject  to  a  prior  mortgage  the  following  elanaw 
should  be  inserted : 

After  the  covenant  against  incumbrances; 

' '  Ejcepting  a  mortgage  upon  which 

unpaid,  given  by to dated  _ 

County  Deeds,  Book ,  page " 

Also  in  the  condition  of  the  mortgage: 

"And  ahall  not  commit  or  anffer  any  breach  of  any  covenant  or  condition 
contained  in  aaid  prior  mortgage." 

And  in  the  power  of  sale  after  the  references  to  default  in  the  perform- 
ance of  the  conditions  of  the  mortgage: 

"Or  of  the  conditions  of  said  prior  mortgage." 

(2880 

Interest  on  Prior  Kort^i^. 

And  the  aaid  mortgagor  hereby  covenants  tliat  he,  his  heira,  executors,  ad- 
ministrators and  assigns  will  at  all  timcH  during  the  continuance  of  this 
mortgage  punctually  pay  the  interest  on  said  prior  mortgage  to  which  aaid 
premiaeB  are  subject^  aa  and  when  the  same  ahall  fall  due,  and  will  at  all 
times  at  the  request  of  the  mortgagee,  his  eiecntora,  administratom  or  &»• 
signs,  produce  (or  hia  or  their  inspection  the  receipt  for  the  last  payment 
of  interest  due  on  aaid  prior  mortgage. 

DOMINION  OP  CANADA. 
(287.) 

We  give  below  ftnrna  of  mortgages  in  use  in  Quebec,  Ontario,  New  Bmns- 
wick  and  Manitoba.  In  the  other  Prorinces  mortgages  drawn  under  the 
"Short  Forms  of  Conveyance  Act"  inay  be  used,  The  essential  features  of 
such  mortgages  are  shown  in  the  form  given  for  Ontario,  but  additional 
stipulations  may  be  inserted  as  shown  in  the  Manitoba  form.  In  Alberta, 
Saskatchewan  and  Manitoba  where  the  Torrens  Law  is  in  force  forms  under 
the  "Beal  Property  Act"  are  also  Bsed.  Except  In  New  Brunswick  and 
British  Columbia,  the  mortgage  is  proved  for  registration  by  the  oath  of  a 
subscribing  witness,  instead  of  being  acknowledged  by  the  mortgagor,  but  in 
Nova  Scotia  and  Newfoundland  mortgagor  may  acknowledge  under  oath. 
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ceeso 

MortgK^  in  Uee  in  the  Provinoe  of  Quebec. 

Before  Mti» ,  the  nndersigiied  notary  pnblie  for  the  Prorinee  of 

Qnebee,  practicing  at  the  City  of  Montreal,  appeared ,  of , 

hereinafter  styled  the  "LeDder";    of  the  one  part;    and  ,  of 

,  hereinafter  etyled  the  "Borrower";   of  the  other  pMt;   who  have 

entered  into  the  following  agreement : 

Loan  and  KepaTment. 
The  said  lender  baa  this  day  loaned  to  the  Raid  borrower,  thereof  accept- 
ing, the  mun  of ,  which  the  borrower  acknowledges  to  have  Teceived 

to  his  latiifaetion,  whereof  quit.    Which  capital  mm  the  borrower  obligee 

hjmielf  to  pay  to  the  lender  on  the day  of  ^  one  thoniand 

nine  hondred  and ,  and  not  sooner  without  tbe  written  consent  of 

the  lender,  and  until  repayment  thereof  to  pay  to  the  lender  interest  thereon 

at  the  rate  of per  centom  per  annum,  reckan«d  from  this  date,  and 

payable  half-yearly  on  the  day  of  the  months  of  awl 

in  each  year,  whereof  the  flrst  payment  will  leeome  due  on  the 

day  of next;    with  interest  on  all  overdne  interest  at  the 

rate  aforesaid  from  the  date  of  maturl^  until  recorered  by  the  lender. 

Eypotheo. 

To  secure  the  reimbarsement  of  tbe  said  capital  sum  of and  the 

interest  thereon  the  borrower  specially  cbarges  and  hypothecates  in  favor  of 
the  lender  (here  Ae*cnhe  the  property  mortgaged). 

ladenmlty  aad  Additional  Eypothea. 
In  the  event  of  the  property  hereinatiove  hypothecated  or  any  part  thereof 
being  sold  at  forced  sale  before  the  complete  reimbursement  of  this  loan,  or 
dealt  with  in  any  way  that  will  require  the  lender  to  receive  his  claim  before 
the  expiration  of  the  term  herein  stipulated,  or  should  the  lender  legally  take 
any  proceedings  at  law  for  the  recovery  of  any  sum  hereunder  in  principal 
or  interest  or  for  the  fulfilment  of  any  condition  hereunder,  tbe  lender  will 
be  entitled  to  receive,  and  the  borrower  now  oblige  himself  to  pay  an  in- 
demnity of  five  per  centum  upon  and  in  addition  to  the  amoirnt  of  the  loan 
then  due  in  principal,  interest  and  accessories. 

'  And  to  secure  the  payment  to  the  lender  of  the  indnnnity  above  stipu- 
lated, interest  on  Interest,  if  any  arise,  and  the  accessories  of  this  loan,  such 
as  insarance  premiums,  taxes,  registpration  fees,  or  other  snms  which  may  be 
expended  by  the  lender  by  reason  of  this  loan,  or  to  preserve  the  hypothec 
hereby  created,  and  for  the  fulfilment  of  all  the  conditiona  of  this  loan,  tbe 
borrower  specially  hypothecates  the  above  described  property  for  a  further 

Cendltiou. 
The  present  loan  Is  thus  made  sabject  to  the  following  conditJoni,  to  the 
falfllment  whereof  the  borrower  binds  and  obliges  himself  namely; 
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1.  To  mate  the  pajnneiitB  of  the  said  capital  earn  of and  the  in- 
terest thereon,  at  the  office  in  the  said  Citj  of  Montreal  (or  othervise}  of 
the  aaid  lender,  in  gold  coin,  at  its  present  etandaid  of  valoe,  and  of  it* 
prewDt  weight  and  flnenew. 

2.  To  pa/  regularly  all  municipal  taxes  and  aaaesBments  on  the  pnpertT' 
fafpothecated  and  exhibit  the  receipts  therefor  to  the  lender  before  the  flrst 
day  of  November  in  each  year. 

3.  To  pay  all  fees,  legal  and  notarial,  connected  with  the  present  loan,  in- 
dnding  n  copy  for  the  lender,  costs  of  registration,  renewals  of  registration 
and  sheriff's  notices,  and  to  furnish  the  lender  within  thirty  days  of  ita 
execution  with  a  copy  of  every  deed  of  mutation  afCeeting  said  property. 

i.  As  additional  security  for  the  said  loan,  and  until  repayment  thereof, 
to  insure  and  keep  insured  against  loss  by  fire  with  an  iuanrance  company 
or  companies  approved  1^  th«  lender,  the  buildings  On  the  said  property,  for 
a  sum  not  less  than  the  amount  loaned,  and  to  transfer  to  the  lender  the 
policy  of  such  insurance  and  indemnity  which  may  become  due  thereunder, 
and  also  to  deliver  to  the  lender  the  receipts  for  the  renewal  of  auch  inanr- 
ance  twenty-four  hours  before  the  expiry  of  the  existing  insurance;  in  de- 
fault whereof  the  lender  at  bis  option  will  have  the  right  to  insure  at  the 
expense  of  the  borrower,  without  prejudice  to  the  right  of  the  lender  to 
exact  the  immediate  repayment  of  the  loan  as  hereinafter  stipolated. 

In  case  of  loss  by  fire,  any  sums  received  for  insurance  by  the  lender  aball 
not  be  deemed  to  have  been  received  in  redaction  of  the  loan  unless  a  formal 
discharge  be  given  by  the  lender,  who  will  have  the  right  to  impute  any  sum 
so  reived,  in  whole  or  in  part,  upon  the  loan,  or  to  pay  the  same,  in  whole 
or  in  part,  either  to  the  borrower  or  for  reconstruction  or  repairs. 

5.  To  keep  the  buildings  on  said  property  in  a  good  state  of  repair,  and 
allow  the  lender  access  to  inspect  the  same  from  time  to  time  if  desired. 

6.  To  pay  any  tax  which  may  be  imposed  on  the  capital  or  interest  of  ths 
present  loan. 

7.  That  all  sums  which  the  lender  may  disburse  for  insurance  premiums^ 
taxes,  or  otherwise,  by  reason.of  this  loan,  or  to  preeerve  the  hypothec  hereby 
created,  will  bear  interest  at  the  said  rate  from  the  date  of  disbuTsement 
until  repayment  thereof. 

S.  Bbould  the  borrower  fail  to  make  any  interest  payment  for  fifteen  day* 
after  its  maturity  or  to  keep  in  force  the  insurance  and  deliver  the  renewal 
receipts,  as  hereinbefore  stipulated,  or  to  pay  regularly  and  at  maturity  the 
taxes  and  assessments  on  said  property  and  exhibit  the  receipts  as  hereinbe- 
fore provided,  or  to  pay  on  demand  any  tax  which  may  be  imposed  on  the 
principal  or  iaterest  of  this  loan,  or  should  the  borrower  permit  to  be  regis- 
tered against  the  said  property  any  memorial  which  might  give  rise  to  a 
lien  for  work  done  or  materials  furnished,  the  lender  may,  if  he  choose, 
exact  the  immediate  repayment  of  the  loan  with  the  accrued  interest,  with- 
out demand,  notice,  or  formality  whatever. 

9.  In  case  the  said  capital  eum  is  -  not  paid  at  maturity  the  lender  shall 
not  be  obliged  to  accept  payment  thereof  after  maturity  without  three 
months'  previous  written  notice,  or  the  payment  of  three  months'  interest 
at  the  said  rate  upon  the  capital  amount  due.  In  lien  of  such  notice. 
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Tbe  piesent  lean  ia  indiTinble  and  its  perfomumee  mftj  be  enforced  ti7 
the  said  lendei  in  whole  feom  each  of  the  heirs  or  legal  repreaentativee  of 
the  bonover  oonformabl;  to  Article  11£3  of  the  Civil  Code. 

The  titles  and  papera  connected  with  the  said  property'  shall  remain  in  the 
hands  of  the  aud  lender  until  repaj^ent  of  the  said  loan,  and  any  diachargea 
siven  hj  the  said  lender,  in  eooneetion  with  the  present  deed,  wiU  be  made 
before  the  ootar;  of  the  lender, 

DeelaratloiiB  of  the  Borrower. 

The  borrower  makes  the  following  declarations,  which  are  stipulated  aa 
eaaential  to  this  loan,  and  which  he  covenants  to  be  true  in  all  respects ; 

That  the  said  property  belongs  to  him  alraolutely,  is  commuted,  and  is 
free  and  clear  of  all  enenmbrances. 

(Intert  any  furt}i«r  declarationt  vihitA  may  be  agreed  vpon.) 

(Iiwert  dower  elowe.) 

Whereof  Aote. 

Done  and  Fasted  at  the  said  Citj  of  Montreal,  on  this  day  of 

,  one  thonsand  nine  hundred  and ,  and  of  record  in  the  office 

of  the  undersigned  notary  under  number thousand hundred 

And  after  due  reading  hereof,  the  said  parties  signed  in  presence  of  said 
notary. 

Xortgi^  in  U*e  in  the  FrovioM  of  Ontario. 

This  Indenture,  Made  the day  of  ,  one  tboasand  nine 

hundred  and  ,  In  pursuance  of  the  "Short  Forms  of  Mortgages 

Act,"  between of ,  hereinafter  called  the  mortgagor,  and 

,  his  wife,  and of ,  hereinafter  called  the  mortgagee, 

witnesseth,  that  in  consideration  of  dollairs  of   lawful  money  of 

Canada  now  paid  by  the  said  mortgagee  to  the  said  mortgagor,  the  receipt 
whereof  is  hereby  acknowledged,  the  said  mortgagor  doth  grant  and  mort- 
gage unto  the  ssid  mortgagee,  hia  heirs,  executors,  administrators  and  as-, 
signs  forever 

AU  and  Blnirvlat,  That  certain  parcel  or  tract  of  land  and  premises, 

dtoate,  lying  and  being  in  the in  the  County  of ,  in  the 

Province  of  Ontario  and  Dominion  of   Canada,  b^ng  composed  of    (here 

deteribe  the  mortgaged  premitgi).     And  the  eaid ,  wife  of  the  said 

mortgagor,  hereby  bars  her  dower  in  the  said  lands. 

Prerided,  This  mortgage  to  be  void  on  payment  of dollars  of 

lawful  money  of  Canada  vrlth  interest  at per  cent,  per  annnm,  as 

follows:  The  aaid  principal  sum  of  ^^__—  on  the day  of , 

A.  D.  19 — ,  and  in  the  meantiine  and  so  long  as  the  said  principal  money  or 
any  part  thereof  shall  remain  dae,  as  weU  after  maturity  as  before,  the  in- 
terest at  the  rate  aforesaid  on  the  whole  unpaid  prindpal  money,  snch  inter- 
est to  be  computed  from  the day  of in  the  preeent  year 

A.  D.  191 ,  and  to  be  paid  half-yearly  on  the  ..—^^  day  of  the  montha 
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of and in  eseh  jeai  the  first  payment  of  such  interect  to 

be  miide  on  the  day  of  , now  nert  ensuing  A.  D.  191 — ; 

together  with  interest  at  tbe  rate  aforesaid  npon  all  arreara  of  interest 
remaining  unpaid  after  the  maturing  thereof  until  fullj  paid,  and  taxes  and 
performance  of  statute  labor.  And  if  the  aaiil  mortgagor,  his  heira,  exeeu- 
tore,  adminiatrators  or  asmgns,  or  some  one  or  more  of  them,  eliall  and  will, 
well  and  truly  do,  observe,  perform,  fulfill  and  keep  according  to  the  true 
intent  and  meaning  of  these  presents,  all  and  every  the  covenants,  Bgre»- 
ments,  provisos,  proTiaions,  teima  and  stipoletions  in  this  indenture  con- 
tained and  on  his  and  their  part  to  be  kept,  obaerved  and  performed,  all 
and  every  of  which  said  eovenanta,  agreements,  provisos,  provisions,  terms, 
and  stipQlationa  the  said  mortgagor,  notwithstanding  any  statnte,  law  or 
custom  to  the  coutratry,  eharges  upon  the  said  lands  and  premises  herein 
granted  and  mortgaged,  or  intended  bo  to  be. 

ProTlded,  That  in  default  of  the  payment  of  the  interest  hereby  secured 
the  principal  hereby  secnred  ehall  forthwith  at  the  option  of  the  mortgagee 
become  due  and  payable  (without  demand)  in  the  lilie  manner  and  with  the 
same  consequences  as  if  the  time  hereinbefore  mentioned  for  the  payment  of 
such  principal  money  had  fully  come  and  expired. 

The  laid  mortgagor  covenants  wiUi  the  aaJd  mortgagee  that  the  mort- 
gagor will  pay  the  mortgage  money  and  interest  and  observe  the  above 
provisos^  that  the  mortgagor  has  a  good  title  in  fee  simple  to  the  said 
lands;  and  that  he  has  the  right  to  convey  the  said  lands  to  the  said  mort- 
gagee ;  and  that  on  default  the  mortgagee  shall  have  quiet  possession  of  the 
said  lands,  free  from  all  incnmbrances.  And  that  the  said  mortgagor  will 
execute  ancb  further  assurances  of  the  said  lands  hb  may  be  requisite;  and 
that  the  said  mortgagor  haa  done  no  act  to  incumber  the  said  lands;  and 
that  the  said  mortgagor  will  insure  the  buildings  on  the  said  lands  to  the 

amonnt  of  not  lees  than dollsrs  currency;   and  the  aald  mortgagor 

doth  release  to  the  said  mortgagee  all  his  claims  upon  the  said  lands,  sub- 
ject to  the  said  provisos. 

Provided,  That  the  said  mortgagee,  his  heirs,  executors,  administrators, 
devisees  or  assigns,  on  default  of  pajment  for  one  calendar  month,  may,  with- 
out giving  any  notice  whatever  to  said  mortgagor,  his  heirs,  exeentora,  ad- 
ministrators or  assigns,  enter  on  and  lease  or  sell  the  said  lands  for  cash  or 
on  credit,  with  full  power  upon  any  such  sale  to  make  any  stipulations  as  to 
title  evidence  or  commencement  of  title  or  otherwise  as  the  said  mortgagee, 
his  heirs,  exeeutora,  administrators,  devisees  or  assigns  shall  deem  proper, 
and  the  purchasor  or  purchasers,  under  the  said  power  shall  not  be  bound  to 
see  to  the  propriety  or  regularity  of  any  auch  sale. 

Provided,  That  the  mortgagee  may  distrain  for  arrears  of  interest;  pro- 
vided, that  until  default  of  payment  the  mortgagor  ahall  have  quiet  posses- 
sion of  the  said  lands. 

Provided  always,  and  it  is  hereby  further  declared  and  agreed  that  if 
defaalt  should  be  made  in  the  payment  of  the  said  principal  money  or  any 
part  or  parts  thereof  the  said  mortgagor,  his  heirs,  executors,  administrators 
or  aaaignB  shall  not  be  entitled  to  pay  the  same  vrithont  either  giving  three 
months'  previous  notice  in  writing  to  the  party  entitled  to  receive  the  said 
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prindpal  mone^,  or  meb  pait  or  parti  thereof  in  the  pafment  of  which  de- 
fault has  boen  made,  or  paying  id  advance  (and  at  a  forfeit)  three  months' 
interest  on  the  same  at  the  rate  of  aforesaid. 

!■  Wltneia  Whereof,  The  said  parties  hereto  have  hereunto  set  their  hands 
and  seals  the  day  and  year  first  abore  written.     (In  duplicate.) 

(.Signatvrei.)     (Seait.) 

Signed,  Sealed  and  Deliyered  (having  been  first  read  over  and  explained) 
in  presence  of  (_3ignaUire  of  Two  Witnettea). 
County  ot ,  To  Wrr: 

I, ,  of  the  Citf  of ,  in  the  Connty  of ,  make  oath 

and  sajr  as-foUoira: 

1.  That  I  was  personally  present  and  did  see  the  within  mortgage  and 

duplicate  thereof  dulj  sLgned,  sealed  and  executed  by  ,  the  parties 

thereto. 

2.  That  the  said  mortgage  and  duplicate  were  executed  by  the  said  parties 
at  the  Buid  City  of  . 

3.  That  I  hnow  the  said  parties. 

4.  That  I  am  a  subscribing  witness  to  the  said  mortgage  and  dnplieate. 
Sirom  before  me  at  the  City  of in  the  Connty  of tliia 

day  of ,  A.  D.  191 . 

A  CotnmUiioner  for  tiMng  Affldaviti  in  and  for  the  Province  of  Ontario. 

CBTO.) 

Horl^rRffe  in  IT'h  i^i  the  FroTiace  of  Hew  Bnuiiwiok. 

Enow  all  Hen  hr  tbese  FreseKts,  That  we of ,  hereinafter 

called  the  mortgagor,  together  with ,  his  wife,  in  consideration  of 

dollars  to  them  paid  by of ,  hereinafter  called  the 

mortgagee,  the  receipt  whereof  is  hereby  acknowledged,  do  hereby  grant, 

bargain  and  sell  unto  the  said ,  and  his  heirs  and  assigns,  all  that 

(fcere  deteribe  the  mortgaged  premisei),  together  with  all  the  estate,  right, 
title,  dower,  right  of  dower,  property,  claim  and  demand  whataoever,  both  at 

law  and  in  equity  of  them  the  said and ,  in  the  aaid  lands 

and  premises. 

To  Have  and  to  Sold  the  said  lands  and  premises,  with  their  appurte- 
nances, unto  the  said ,  and  his  heirs  and  assigns  to  the  nae  of  the 

said ,  and  his  heirs  and  assigns  forever. 

Provided  Always,  That  if  the  mortgagor  shall  pay  unto  the  mortgagee 
the  sum  of  in yeaqi  from  the  date  of  these  prf-eents,  to- 
gether with   interest   on   said   sum   payable  semi-annually  at   the   rate   of 

per  cent,  per  annum  on  the days  of and 

in  each  year  during  said  term  then  this  Indenture  shall  be  void. 

And  the  mortgagor  hereby  covenants  with  the  mortgagee: 

1.  That  If  default  shall  be  wholly  or  partially  made  in  payment  of  the 
said  sum  hereby  secured  or  the  said  interest,  contrary  to  the  aforesaid 
proviso  for  the  payment  of  the  same,  the  mortgagee  may  at  any  time  there- 
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after,  on  giving moDths'  notice  in  writing  to  the  mortgagor,  or  on 

notice  being  publiaheii  for  month  in  a  newspaper  publiofaed  in 

in  the  count?  aforesaid,  Bbsolntel;  sell  the  said  lands  and  premisea 

and  their  appurtenances,  or  anj  part  thereof,  either  by  public  auction  or 
private  contract,  or  part  thereof  one  wa;  and  part  the  other,  for  snch  price 
o^  prices  as  to  the  murtgagee  shall  seem  reasonable.  And  all  contracts, 
COnTe^fBDCes  and  assuianceB  which  shall  be  entered  into  or  executed  bj  the 
mortgagee  for  the  purpose  of  effecting  anj  such  Bale  shall  be  valid,  notwith- 
standing the  mortgagor  shall  not  join  therein  or  sissent  thereto,  and  any  pur- 
chaser at  inch  sale  need  not  ascertain  or  enquire  whether  such  notice  of  sale 
shall  actually  have  been  given,  and  shall  be  under  no  responsibility  as  to  the 
application  of  the  proceeds  of  such  sale. 

2.  That  in  ease  of  any  such  sale,  the  mortgagee  may,  out  of  any  moneys 
received  by  the  mortgagee  from  any  such  sale  or  sales,  pay  all  the  expenses 
of  making  out  the  title  and  completing  such  sale  paid  by  the  mortgagee,  and 
interest  thereon,  and  all  sume  of  money,  costs  and  charges  incurred  in  or 
about  the  execution  of  the  aforegoing  trusts  sud  powers  and  ths  recovery  of 
the  amount  secured  hereby;  and  afterwards  retain  whatever  amount  of  the 
said  principal  sum  and  interest  shall  remain  unpaid,  and  shall  then  pay  the 
surplus  (if  any)  as  personal  estate  to  the  nid 

3.  And  for  further  security  the  said  mortgagor  doth  hereby  for  himself 
and  his  aforesaids  covenant  and  agree  to  and  with  the  said  mortgagee  and 
his  aforesaids,  to  forthwith  insure  and  keep  insured  during  the  eontinoance 
of  this  security  at  his  or  their  own  cost  and  expense,  sgaiust  loss  or  damage 
by  Are,  the  buildings  now  or  hereafter  erected  on  the  said  premises  for  the 
benefit  of  the  said  mortgagee  or  his  aforesaids  so  expressed  in  the  body  of 
such  policy  or  policies,  or  by  endorsement  thereon,  in  a  sum  not  less  than 

in  some  reputable  fire  insurance  office  or  ofSces  approved  of  by  the 

said  mortgagee  or aforesaids,  and  forthwith  deliver  same  and  all 

renewal  receipts  therefor  to  him  or  them.  If  the  said  mortgagor  or  hia 
aforesaids  neglect  or  decline  to  insure  or  keep  insured  as  aforesaid,  or  de- 
liver eaid  policy  or  policies  and  renewal  receipts  as  aforesaid,  the  said  mort- 
gagee or  his  aforeaaids,  or  any  of  them,  may  effect  and  continue  such  insur- 
ance and  pay  the  premiums  therefor  and  add  same  to  the  sum  hereby  se- 
cured, which,  with  interest  at  the  rate  aforesaid,  shall  be  repayable  on  de- 
mand, and  until  payment  with  interest  as  aforesaid  shall  be  a  further  charge 
hereunder.  In  case  of  loss  or  damage  by  flre  the  insurance  moneys  to  be 
received  shall  be  applied  either  towards  the  payment  of  the  moneys  hereby 
secured,  whether  due  or  not,  or  towards  repairing  the  damages  of  said  flte, 
or  part  one  way  and  part  the  other,  at  the  option  of  the  eaid  mortgagee  or 
his  aforesaids. 

4.  That  when  used  herein  the  word  "mortgagor"  shall  mean  and  include 

the  said ,  and  bis  heirs,  executors,  administrBtors  and  assigns,  and 

the  word  "mortgagee"  shall  mean  and  include  the  said  ,  and  his 

executors,  administrators  and  asdgns. 

la  Witness  Whereof,  the  said and  ^—^-^  have  hereunto  set 

thdr  hands  and  seals  the day  of ,  A.  D.  19 

Signed,  StaUd  and  Delwered  in  pretence  of 
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On  the da7  of ,  A.  D,  19 ,  at in  the  said  Coun- 
ty of before  me  (name  and  offleial  title)  penonallj  came  and  ap- 
peared   .     Qrantor  within  named,  and  acknowledged  that  he  eieented 

the  foregoing  instrument  for  the  uBe  and  pnrpOBes  therein  mentioned. 

And  the  said ,  wife  of  the  said ,  being  by  me  then  and 

there  examined  separate  and  apart  from  her  said  hiuband,  acknowledged 
that  she  executed  the  same  freely  and  voluntarily  and  withont  any  fear, 
threat  or  eompnlaioD  of,  from  or  by  her  said  hnaband. 

In  leitlmoxy  Wlieteof,  I  have  hereunto  set  my  hand  and  Seal 

at the  day  and  year  last  aforeaaid. 

NOTABT  PUBUO. 

(_or  other  offleiai.) 
<S71J 

Hortga^  in  Hw  in  tlie  FroTinae  of  Xanitoba. 

TbiM  Indenture,  Made  in  duplicate  the day  of ,  one  thoo- 

sand  nine  hundred  and  ,  in  ponuance  of  the  act  respecting  short 

forms  of  indentures:    Between  of  ,  hereinafter  called  the 

"mortgagor"  of  the  flrst  part;  and ,  of ,  hereinafter  c&Ued 

the  "mortgagee"  of  the  second  part;  whereaa  the  mortgagor  is  aeiied  of 
and  entitled  to  the  legal  and  equitable  estate  in  fee  simple  in  possevion  in 
his  own  right  in  and  to  the  lands  hereinatter  mentioned  and  has  so  repre- 
sented to  the  mortgagee  and  the  mortgagee  relying  thereon,  has  agreed  to 
tend  to  the  mortgagor  the  amonnt  hereinafter  mentioned  upon  the  aeeority 
of  the  said  estate. 

Vow  therefore  this  Xsdestiire  Wltnesieth,  That  in  consideratioii  of  the 

sum  of doUais,  now  paid  by  the  mortgagee  to  the  mortgagor  (the 

receipt  whereof  is  hereby  by  him  ^^knowledged)  the  mortgagor  doth  grant 

and  mortgage  lUto  the  mortgagee,  his and  assigns  forever,  all  and 

singular  the  lands  following,  that  is  to  say:    (fter«  dMcribe  tA« 

mortffagtd  premitt*).     Provided  this  mortgage  to  be  void  on  payment  of  the 

enm  of . dollars  of  lawfnt  money  of  Canada,  with  interest  at 

per  centum  per  annum,  and  compound  intereet  as  hereinafter  provided;  the 
whole  thereof  in  gold  coin,  if  demanded,  as  follows :  {Here  apecify  the  time 
of  payment  or  the  time  of  payment  of  each  instalment,  if  payable  in  in- 
ttalMente),  with  interest  at  the  rate  aforesaid,  to  be  paid  half-yearly,  on 

each day  of and after  the  date  hereof  on  so  mnch 

piindpal  money  hereby  secured  as  sbatl  from  time  to  time  remain  unpaid 
till  the  whole  of  the  principal  money  and  interest  is  paid,  whether  before  or 
after  the  same  becomes  dne;  bat  after  default  interest  at  the  rate  aforesaid 
shall  accrue  and  be  payable  from  day  to  day;  and  taxes  and  performance 
of  statute  labor.  The  flrst  payment  of  interest  to  be  made  on  the  ^_^^ 
day  of ,  A.  D.  19 

And  it  is  further  agreed  that  on  defaalt  in  payment  of  any  instalment  of 
interest,  such  intereet  shall  at  once  become  principal  and  bear  intereet  at  the 
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nte  sfOTCMid,  wMeb  interest  ahall  be  payable  from  day  to  day  and  ahall 
itoelf  bear  interest  at  the  rate  aforeaaid  if  not  paid  prior  to  the  next  gale 
day,  it  being  agreed  that  all  intareat,  aa  well  that  vpon  principal  as  npon 
inteieat,  is  to  be  eompoonded  at  each  day  mentioiied  for  payment  of  intereat. 

And  it  is  fnrtber  agreed  tliat  the  tahiog  of  a  judgment  or  judgments  on 
any  of  the  covenants  herein  contained  ehall  not  operate  as  a  merger  of  aaid 
covenants  or  affect  the  mortgagee's  right  to  intereit  at  the  rate  and  times 
aforesaid. 

pTOVUed,  That  in  the  event  of  non-pajment  of  the  said  principal,  or  any 
part  thereof,  at  the  times  the  same  falls  due  under  the  terms  of  this  mort- 
gage, it  is  agreed  that  the  mortgagee  or  his  assigns  shall  not  be  required  to 
ttce«pt  payment  of  aaid' principal  moneys  without  receiving  siji  months' 
previons  notice  in  writing,  or  without  being  paid  a  bonus  equal  to  six 
months'  intereat  in  advance  on  the  principal  money  so  in  default. 

the  mortgagor  covenants  with  the  mortgagee  that  the  mortgagor  will 
pay  the  mortgage  money  and  interest,  and  observe  the  above  proviso;  that 
fhe  mortgagor  has  a  good  title  in  fee  simple  to  the  said  lands;  and  that  on 
default  the  mortgagee  shall  have  quiet  possession  of  the  said  lands  free 
from  all  encumbrances;  and  that  he  has  the  right  to  convey  the  said  lands 
to  the  mortgagee;  and  that  the  mortgagor  will  execute  such  further  assur- 
ance of  the  said  lands  as  may  be  requisite;  and  that  the  mortgagor  has 
done  no  act  to  encumber  the  said  lands;  and  that  the  mortgagor  wilt  insure 
the  buildings  on  the  said  lands  to  the  amount  of  their  full  insurable  value, 
and  this  covenant  to  insure  is  to  apply  to  all  buildings  which  are  now  or  may 
hereafter  be  erected  on  the  said  lands. 

Provided,  That  the  mortgagee  may  himself  effect  traeh  insurance  withont 
any  further  consent  of  the  mortgagor. 

It  is  also  hereby  agreed  that  all  moneys  hereby  Teceived  by  virtue  of  any 
policy  or  policies  may,  at  the  option  of  the  mortgagee  either  be  forthwith 
applied  on  suspense  account,  or  in  or  towards  substantially  rebuilding,  rein- 
atating  and  repairing  the  said  premises,  or  in  or  towards  the  payment  of  the 
last  installment  of  principal  falUng  due  under  and  by  virtue  of  these  pres- 
ents, and,  in  ease  of  a  surplus,  in  or  towards  payment  of  the  instalment  next 
preceding  in  point  of  time  of  payment,  and  so  on  until  the  whole  of  the 
principal  hereunder  shall  be  paid,  and  in  case  of  surplus  then  tn  or  towards 
payment  of  the  interest ;  or  may  be  paid  over  in  whole  or  in  part  to  the 
mortgagor  or  his  assigns  and  in  such  case  shall  not  be  credited  on  the  mort- 
gage account. 

And  the  mortgagor  doth  velease  to  the  mortgagee  all  Me  claims  upon  said 
land  subject  to  the  said  proviso;  provided  that  on  default  of  payment  of 
any  portion  of  the  moneys  hereby  secured,  the  whole  of  the  moneys  hereby 
secured  shall,  at  the  option  of  the  mortgagee,  become  payable,  and  that  all 
subsequent  interest  shall  fall  due  and  be  payable  from  day  to  day. 

And  for  the  purpose  of  iKtter  securing  the  punctual  payment  of  the  in- 
terest on  the  said  principal  sum  the  mortgagor  doth  hereby  attorn  tenant 
to  the  mortgagee  for  the  said  lands  at  a  yearly  rental  equivalent  to  the 

annnal  interest  secured  hereby,  to  be  paii1  half-yearly  on  each day  of 

of and ,  the  legal  relation  of  landlord  and  tenant  being 
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hetel))r  conitituted  between  the  mortgagee  and  mortgagoi.  Prorided,  alao, 
Ui»t  the  mortgagee  may  at  anj  time  after  default  in  p&Tment  hereonder 
onter  into  and  upon  the  said  landB  or  anj  part  thereof  and  determine  the 
tenancy  herebj  created  without  giving  any  notice  to  quit,  bnt  it  is  agreed 
that  neither  the  existence  of  this  ctauH  or  anything  done  by  yirtoe  thereof 
shall  render  the  mortgagee  mortgagee  io  poaaeaaiDti  ao  aa  to  be  aeconntabla 
for  any  moneys  except  those  aetnally  received. 

And  further,  that  U  default  shall  be  made  in  payment  of  any  part  of  the 
said  principal  at  any  day  or  time  hereinbefore  limited  for  the  payment 
thereof,  it  shall  and  may  be  lawful  for  the  mortgagee,  and  the  mortgagor 
doth  hereby  grant  full  power  and  license  to  the  mortgagee  to  enter,  soze 
and  distrain  upon  any  goods  upon  the  said  lands  or  any  part  thereof,  and  by 
diatress  warrant  to  recover  by  way  of  rent  reeerved  as  in  the  case  of  a  de- 
mise of  tbe  aaid  lands,  as  much  principal  as  ahsU  from  time  to  Mme  be  or 
remain  in  airear  01  unpaid,  together  with  all  costs,  eharges  and  expenses  at- 
tending, anch  levy  or  distresH  as  in  like  cases  of  distress  for  rent. 

PrerUad,  That  the  mortgagee  on  default  of  payment  for  one  calendar 
month,  may  on  one  week's  notice,  enter  on  and  lease  or  sell  tbe  aaid  lands. 
Provided,  alao,  that  should  default  be  continued  for  two  montha,  tbe  mort- 
gagee shall,  without  giving  any  notice,  be  entitled  to  all  powers,  rights  and 
priyilegee  to  which,  under  the  proviso  immediately  next  preceding,  he  woold 
be  entitled  if  the  notice  therein  mentioned  were  given.  The  mortgagee  may 
lease  or  sell  as  aforesaid  without  entering  into  possession  of  the  aaid  lands. 
When  under  the  terms  hereof  a  notice  is  neceeeary,  such  notice  may  bo 
efFectnally  given  either  by  leaving  the  same  with  a  grown  up  person  on  the 
aaid  lands,  if  occupied  or  by  placing  it  thereon  or  on  any  part  thereof,  if 
unoccupied,  or,  st  the  option  of  the  mortgagee  by  publishing  the  same  ones 
in  some  newspaper  published  in  the  Province  of  Manitoba,  and  shall  be 
toffidont  thongh  not  addressed  to  any  peraon  or  persons  by  name  or  designa- 
tion and  DotwithstandlDg  any  person  or  persons  to  be  affected  thereby  may 
be  unknown,  unascertained,  or  under  disability,  and  auch  notice  shall  be  suffi- 
cient thongh  not  otherwise  addressed  than  "to  whom  it  may  concern."  And 
that  tbe  mortgagee  or  hia  aasigns  may  sell  any  of  the  mid  lands  on  such 
terms  as  to  credit  or  part  «ash  and  part  credit  and  otherwise  as  shall  appear 
to  them  moat  advantageous,  and  for  such  prices  as  can  reasonably  be  ob- 
tained, and  in  event  of  a  sale  on  credit,  or  for  pert  cash  and  part  credit 
the  mortgagee  not  to  b«  accountable  for  or  charged  with  any  moneys  until 
actually  received,  and  that  sales  may  be  made  from  time  to  time  of  portions 
of  the  said  lands  to  satisfy  interest  or  parte  of  the  principal  overdue,  leav- 
ing the  principal  or  balance  thereof  to  ran  at  interest  payable  as  aforesaid, 
and  may  make  any  stipulations  aa  to  title  or  evidence,  or  commencement  Of 
title,  or  otherwise  aa  he  shall  deem  proper.  And  may  buy  in  or  reacind,  or 
vary  any  contract  for  sale  of  any  of  the  said  lands,  and  resell  without  being 
accountable  for  loes  occasioned  thereby.  And  for  any  of  the  said  purposes 
may  make  and  eiecut«  all  agreementa,  assursnces  and  conveyances  they  shall 
think  At.  And  that  the  purchaser  at  any  sale  hereunder  shall  not  be  bound 
to  see  to  the  propriety  or  regularity  thereof.  And  that  no  want  of  notice  or 
of  publication  when  required  hereby,  or  other  impropriety  or  irregularity, 
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ah&ll  iDTBlidate  any  sale  or  Isaw  heieimdeT,  or  purportiiig  to  be  made  horn- 
under,  but  the  vendor  alone  shall  be  reaponaible,  and  the  abore  powers,  to- 
gether with  all  other  powers  in  this  mortgage  contained,  may  be  exercised 
by  assigns  of  the  mortgagee,  and  against  the  heirs,  eiecutors,  edministntora 
and  assigns  of  the  mortgagor. 

It  is  also  agreed  between  the  mortgagor  and  the  mortgagee^  that  the  mort- 
gagee may  pay  all  tues,  rates  or  levies  which  are  now  or  may  hereafter  be 
levied,  cluffged  or  imposed  against  said  lands,  and  any  levy  or  mortgage  tax 
or  income  tax  imposed  or  that  may  be  imposed  on  this  mortgage  or  on  the 
mortgagee  in  respect  of  this  mortgage  or  the  moneys  hereby  secured  or  i> 
respect  of  said  laotls,  and  may  also  pay  any  liens,  charges  or  eneumbnnoea 
which  may  exist  on  said  lands  at  any  time  during  the  existence  of  tiiia  as- 
cuiily,  and  any  moneys  for  insarance  against  damage  by  Are,  tempest,  light- 
ning or  fot'  hail  insurance  of  crops  on  said  lands,  and  may  alaq  pay  costs 
and  charges  of  and  incidental  to  bringing  the  said  lands  under  the  act  en- 
titled "The  Beal  Property  Act,"  and  any  amendment  thereto,  or  any  act 
in  sabetitution  thereof,  and  all  sums  so  paid,  together  with  all  costs,  chafes 
and  expenses  which  may  be  incurred  in  the  taking,  recovering  and  keeping 
poeaesaion  of  said  lands  or  inspecting  the  same  and  generally  in  any  other 
proceedings  taken  to  realize  the  moneys  hereby  secured  or  perfecting  the 
title  to  the  .said  lands,  shall  be  a  charge  upon  the  mortgaged  property  in 
favor  of  the  mortgagee  and  shall  be  payable  forthwith  to  the  mortgagee  or 
assigns,  with  interest  at  the  rate  of  flight  per  centum  per  annnm  till  paid, 
and  in  de&olt  of  payment  thereof  the  whole  mm  hereby  aecored  shall,  at 
the  option  of  the  mortgagee,  immediately  become  due  and  payable,  and  the 
power  of  sale  hereby  given  sball  be  exercisable  in  addition  to  all  ether 
remedies.  And  the  mortgagor  doth  hereby  agree  to  pay  to  the  mortgagee 
or  assigns  any  som  or  sums  of  money  vhich,  in  addition  to  the  said  principal 
sum  hereby  secured,  the  mortgagee  may  pay  for  the  purpose  of  satisfying 
and  paying  oS  any  balance  of  purchase  price,  mortgage,  lien,  charge,  encum- 
brance or  other  claim  that  may  be  outstanding  against  the  property  in  order 
to  perfect  the  title  to  the  said  lands  or  any  part  thereof  and  make  this  mort- 
gage a  first  charge  and  encumbrance  thereon,  (the  propriety  of  paying  out 
any  said  further  snm  to  be  a  matter  upon  which  the  deeiuon  of  the  mortgagee 
shall  be  abeolnte  and  final},  any  snch  snm  or  soma  so  paid  to  be  repaid  to 
the  mortgagee  by  the  mortgagor  at  the  time  fixed  hereby  for  the  next  pay- 
ment of  interest  maturing  under  this  mortgage  alUa  the  time  of  such  pay- 
ment, with  interest  at  the  rate  of  mght  percentum  per  annum,  and  in  de- 
fault, the  power  of  sale  hereby  given  shall  be  exercisable  in  addition  to  all 
Other  remedies.  In  the  event  of  the  money  hereby  advanced,  or  any  part 
thereof,  being  applied  to  the  payment  of  any  charge  or  encumbrance,  the 
mortgagee  shall  stand  in  the  position  and  be  entitled  to  all  the  equities 
of  the  person  or  persona  so  paid  off,  whether  any  snch  charge  or  eneumbranee 
have  or  have  not  been  discharged. 

And  that  the  mortgagee  may  at  his  discretion  at  all  times  release  any 
part  or  parts  of  the  said  lands,  or  any  other' security  for  the  moneys  hereby 
secured,  either  with  or  vrithout  any  consideration  therefor,  and  without 
being  accountable  for  the  value  thereof  or  for  any  moneys  except  tboae 
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actnftllj'  reeuTed  b^  him,  and  without  therebj'  Telwaing;  an;  other  of  the 
attid  lands  or  any  of  the  covenautg  herein  contained. 

AKd  that  upon  the  mortgagor,  or  those  claiming  under  him  committing 
any  act  of  waste  upon  said  lauds,  or  doing  any  other  thing  by  which  the 
value  of  the  said  lands  ahall  or  may  be  diminished,  or  failing  to  remain  in 
the  actual  personal  possession  of  the  said  lands,  or  making  default  as  to 
any  of  the  cDvenanta  or  proriaions  herein  contained  the  principal  and  interest 
hereby  secured  shall,  at  the  option  of  the  mortgagee,  forthwith  become  due 
and  payable. 

And  It  is  hereby  declared  and  agreed  that  all  erections,  machinery,  plaot, 
buildingB  and  improvements,  fixed  or  otlierwise,  now  or  hersafter  put  npon 
the  said  premiaes,  are  and  Aall,  immediately  upon  being  put  on  the  said 
premises,  become  fixtures  and  a  part  of  the  Tealty  and  form  a  part  of  this 
secnrity. 

The  mortgagor  agrees  that  neither  the  eieeution  or  r^stration  of  this 
mortgage,  nor  the  advance  in  part  of  the  moneys  hereby  secured  ahall  bind 
the  mortgagee  to  advance  the  aaid  moneys  or  any  unadvanced  portion 
thereof,  it  also  agreed  that  if  the  sum  hereby  secured,  or  any  part  thereof, 
shall  not  be  advanced  to  the  mortgagor  at  the  date  hereof,  the  mortgagee 
may  advance  the  same  in  one  or  more  sums  to  or  on  behalf  of  the  mortgagor 
at  any  future  date  or  dates,  and  the  amount  of  such  advances  when  so  made 
shall  be  secured  hereby  and  Repayable  with  interest  as  above  provided,  and 
shall  be  considered  and  treated  as  having  been  ao  secured  and  advanced  as 
at  the  date  hereof. 

And  the  mortgagor  covenants  with  the  mortgagee  or  his  assigns  that  the 
mortgagee  or  his  assigna  at  sneh  time  or  times  as  they  may  deem  necessary, 
and  withont  the  eoncnrrence  of  any  person,  may  make  such  arrangements 
for  the  repairing,  finishing  and  putting  in  order  any  building  or  improve- 
ments on  the  mortgage  premises,  and  for  inspecting,  taking  care  of,  leasing, 
collecting  the  rents  of  and  managing  generally  the  mortgaged  property  as 
th£7  may  deem  expedient,  and  all  reasonable  expenaee,  costs  or  charges,  in- 
eluding  allowance  for  the  time  and  service  of  any  officer  of  mortgagee  or 
other  person  appointed  for  any  of  the  above  purposes  sliall  be  forthwith 
payable  to  the  mortgagee  or  his  asrigns,  and  shall  be  a  charge  upon  the 
mortgaged  property  and  shall  bear  interest  at  the  rate  of  eight  per  centum 
per  annum  until  paid. 

Prerlded  also  that  upon  and  after  default  in  payment  of  any  of  the 
moneys  hereby  secured  or  payable  under  these  presents  from  time  to  time, 
the  mortgagee  shall  be  entitled  to  send  an  inspector  or  agent  to  inspect  and 
report  upon  the  value,  state  and  condition  of  tbe  mortgaged  land  at  the 
mortgagor's  expense,  and  all  expensea  incurred  and  paid  in  so  doing,  together 
with  all  coats  and  cnargea  between  solicitor  and  client  Trhich  tbe  mortgagee 
may  incur  or  pay  in  enforcing  or  attempting  to  enforce  all  or  any  of  the 
remedies  and  powers  given  hereby  or  subsisting  for  the  recovery  of  the 
moneys  hereby  secnred,  or  any  part  thereof,  whether  the  proceedings  taken 
prove  abortive  or  not,  and  of,  in  and  about  taking,  Tecovering  and  keeping 
or  attempting  to  procure  posseesion  of  the  said  lands,  or  any  part  thereof, 
shall  form  and  be  a  charge  upon  the  nid  lands,  end  payable  forthwith  to 
37 
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tbe  mortgagee,  and  shAll  bear  interest  it  the  rate  sfoTeasid  from  the  time 
of  pajment  of  the  EHme  aa  upon  principal  monej  advanced  upon  tbe  security 
of  these  preaeuti. 

FtOTided  also  that  all  moneys,  paymentd,  costs,  cbarges  and  expensea 
whatsoerer,  which  are  by  these  presents  charged  or  to  be  chafed  or  eherge*- 
ble  upon  the  said  lands  shall  be  considered  as  mortgage  money  and  interest, 
and  default  in  payment  of  the  aame  or  any  part  thereof  from  time  to  time 
ehall  be  a  breach  of  the  covenant  for  payment  of  the  mortgage  moneys  and 
interest  herein  contained  and  shall  also  entitle  the  mortgagee  to  exercise  the 
power  of  sale  and  all  other  powers  and  remedies  contained  in  these  presents 
or  subsisting  for  recovery  of  the  mortgage  moneys  and  interest  or  any  part 
thereof  from  time  to  time- 
It  is  further  agreed  that  the  heirs,  executors,  administrators  and  assigns 
of  the  respective  parties  are  bound  by  the  covenants  and  stipulations  herein 
contained  and  that  all  covenants  herein  contained  are  to  be  construed  as 
both  joint  and  several. 

In  Witness  Whereof  the  said  parties  have  herennto  set  tfaelr  hands  and 
seals. 

Signed,  Sealed  and  Delivered  in  the  pretence  of 
(Having  been  first  read  over  and  explained.) 

MAN1TOB& 

To  Wit  : 

I, ,  of  the of in  the  province  of  Manitoba — (,Oo- 

cupaUon) — make  oath  and  mj 

1.  TItat  1  was  personally  present  and  did  see  the  within  Instrument  and 
duplicate  duly  signed,  sealed  and  executed  by  each  of  the  parties  thereto. 

2.  That  tbe  said  instrument  and  duplicate  were  executed  at 

3.  That  I  know  the  said  parties  and  am  satiafied  that is  of  the 

full  age  of  twenty-one  years. 

4.  That  I  am  a  subscribing  witness  to  the  said  instrument  and  duplicato. 
Hworn  before  me  at  the of in  the  Province  of  Manitoba, 

this day  of in  the  year  of  oor  Lord  19 — 

A  Commiuioner  for  talcing  AffuiaviU  tn  B.  B.,  Bte. 

mSCELLANEOUS  FOBJCS. 
(STX.) 

A  Promiuory  STote,  to  be  Beonred  by  Kortgage, 
« ,  18 — . 

years  after  date,  for  value  received,  I  promise  to  pay  to , 

dollars,  with  interest  at  the  Tat^  of per  cent,  per  annnm, 

payable  semi-annually. 

This  note  is  secured  by  a  deed  of  mortgage  of  even  date  herewith  from 
. to to  be  recorded  in B«gietry  of  Deeds. 

WItneas.  (Bignatnre.) 
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Bond,  to  be  Seovred  by  a  Kortgage. 

Know  all  Men.  b;  thete  Preienti,  Tbat  I  (name  of  Obligor)  of 

in  the  Uoonty  of and  Btate  of ,  am  held,  bound,  and  obliged 

onto  (name  of  ohligee)  of in  the  Count;  of nnd  Htate  of 

in  the  anm  of  (penalty  Ktually  twice  a*  much  at  the  adval  debt) 

to  be  paid  to  the  said  {the  obligee)  hie  execntoTa,  adminiBtretora,  or  aa- 
■igne,  and  to  this  paj'ment  I  berebj  bind  mTself,  taj  heiiB,  exeeutora,  and 
adm^uatratoTs,  flnnlj-  b;  these  preaenta. 

Sealed  with  mj  seal,  this day  of in  the  year 

The  Condition  of  the  above  obligation  is  each,  that  if  I,  the  said  (lutine 
of  tho  obligor),  or  my  heira,  ezeciitorB,  or  administrators,  shall  pa;  or  caase 
to  be  paid  unto  the  said  (name  of  the  obligee)  his  beiis  or  assigns  the  sum 

of  (here  iiuert  the  amount  of  the  debt  or  turn  to  be  tecured)  on  the 

day  of  in  the  year  ,  with  interest  at  per  cent., 

payable  six  months  from  the  date  hereof,  and  every  six  months  afterwards, 
until  the  said  sum  ie  paid,  then  tlie  above  obligation  shall  be  void  and 'of  no 
effect,  and  otherwise  it  shall  remain  in  full  force.  And  I  further  agiee  and 
covenant,   that  if   any   payment   of   interest  be   withheld,   or   delayed   for 

days  after  such  payment  shall  fall  due,  the  said  principal  sum  and 

•U.  arrearage  of  interest  thereon,  shall  be  and  become  due  immediately  on 

the  expiration  of days,  at  the  option  of  the  said  (obligee)  or  his 

ezeentors,  administrators  or  assigns. 
Witness.                                                                    (Signature  and  Seal) 
This  bond  is  secured  by  a  deed  of  mortgage  of  even  ilate,  made  by  said 
to  said and  to  be  recorded  in Begistry  of  Deedo. 

(27*0 

Auignment  of  3[ortg:a{|:e. — Kauacbusctti  Fonn. 

Enow  all  Ken  by  these  Presents,  That  1  (name,  remdence,  and  oconpa- 
titm  of  the  aseignor)  the  mortgagee  (or  aseignee  of  the  mortgagee)  named 
in  a  certain  mortgage  deed,  given  by   (name,  retidenfie,  and  occupation  of 

the  mortgagor)  to   (name  of  mortgagee)  to  secure  the  payment  of 

dollars,  dated  the day  of in  the  year  of  our  Lord  nineteen 

hundred  and  ,  recorded  in  the registry  of  deeds  for  the 

County  of lib. fol.  in  consideration  of  the  sum  of 

dollars  to  me  paid  by  (name,  reeidence,  and  occupation  of  'ftuyer  and  ai- 
lignee)  the  receipt  whereof  is  hereby  acknowledged,  do  hereby  sell,  assign, 
transfer,  set  over  and  convey  unto  said  (name  of  aisigiiee)  and  his  heirs 
and  assigns,  said  mortgage  deed,  the  real  estate  thereby  eonveyeil,  and  the 
promissory  note,  debt,  and  claim  thereby  secured,  and  the  covenants  therein 
contained. 

To  Hare  and  te  Hold  the  same  to  him  the  aaid  (name  of  aseignee)  and 
his  heirs  and  assigns,  to  his  and  their  use  and  behoof  forever;  subject 
neverthelesa  to  the  eonditions  herein  contained,  and  to  redemption  according 
to  law. 


i  by  Google 


i80  MOBTGAGES  OF  LAND. 

In  Witness  Whereof,  I,  the  BsiJ have  herennto  set  my  hand  and 

seal  thiH liny  of in  the  year  of  our  Lord  nineteen  hundred 

iSiffnatwe.)     (Seal.) 

Exeeuied  and  Delivered  in  Presence  of 


Assignment  of  Uor^;«£^,  in  use  in  Kioh^n. 

Know  all  Hen  by  these  Ptetentg,  That  I  {name,  retidenee,  and  ocektpa- 
lion  of  (umffnor)  of  the  Qrst  part,  for  and  in  fonsiileratioa  of  th«  gun  of 

lawful  money  of  the  United  States  of  America,  to  me  In  hand  paid 

by  (name,  retideiice,  und  occapation  of  assignee)  of  the  Bocond  part,  at  or 
before  the  onscaliu);  or  delivery  of  these  preaeota,  the  receipt  whereof  ie 
hereby  ac  know  (edged,  have  granted,  bargained,  sold,  assigned,  transferred, 
and  set  over,  and  by  these  presents  do  grant,  bargain,  sell,  assign,  traoafer, 
and  set  over  unto  the  said  party  of  the  second  part,  a  certain  indenture  ot 
mortgage,  bearing  date  the day  of ,  one  thousand  nine  hun- 
dred and ,  made  by  and  between  \_itere  dcecribe  carefully  the  mort- 
gage attigiied,  giving  the  names  of  the  parties  and  fKe  description  of  the 
premises  mortgaged,  as  described  in  the  mortgage).     And  recorded  in  the 

offlce  of  the  Register  of  Deeds  of   tbe  County  of  ,  and  State  of 

Michigan,  in  Liber  .    ......  of  Mortgages,  at  page with  all  and  singn- 

lar  the  premiaes  therein  mentioned  and  described,  together  with  the  {note, 
bond,  or  debt)  or  obligation  therein  also  mentioned,  and  the  moneys  now 
due,  or  to  become  due,  and  the  interest  that  may  hereafter  grow  due  thereon. 

To  Have  and  to  Hold  the  same  unto  the  party  of  the  second  part,  hia 
heirs  and  assigns  forever,  subject  only  to  the  proviso  in  the  said  indenture 
of  mortgage  mentioned.  And  I  do  hereby  authorize  and  appoint  the  said 
party  of  tlie  second  part,  my  true  and  lawful  attorney,  irrevocable,  in  my 
name,  or  otherwise,  but  at  his  proper  costs  and  charges,  to  have,  use,  and 
take  all  lawful  waja  and  means  for  the  recovery  of  the  sum  or  sums  of 
money  now  due  and  owing,  or  hereafter  to  become  due  and  owing,  upon  the 
said  note  and  mortga'ge;  and  in  case  of  payment,  to  give  acqaittanee  or 
other  sufficient  discharge,  aa  fully  as  I  might  or  could  do  if  these  presents 
were  not  made;  and  1  do  hereby  for  myself  and  my  heirs,  eiecutors,  and 
admiDistrators,  covenant,  promise,  and  agree  to  and  with  the  said  party  of 
the  second  past,  that  there  is  due  upon  the  said  note  and  mortgage  the  sum 
of and  that  I  have  good  right  and  lawful  authority  to  grant,  bar- 
gain, and  sell  the  same  in  manner  aforesaid. 

Signed,  sealed  and  delivered  the day  of ,  IS — 

In  Presence  of 

(Signature.)      (Seal) 

The  lUiDois  form  is  substantially  the  same  aa  that  of  Michigan.  The 
New  York  farm  also  is  similar,  but  does  not  include  a  description  of  the 
premises,  otherwise  than  by  reference  to  the  mortgage  deed — bat  does  in- 
clude the  date  of  record. 
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Awignment  of  Bond  and  Xoi^k^  witb  Warrant  of  Attorney. — 
Kew  Teney  Fotm. 

Know  all  Ken  b7  theie  FteMnta,  That  I of for  anil  in 

conBiileration  of  the  sum  of  doUara  lairful  monej  of  the  United 

atates  of  America,  to  me  in  hand  paid  by of at  or  before 

the  ensealing  anil  delivery  of  these  presenta,  the  receipt  whereof  is  hereby 
Qckaonleilged,  have  granted,  bargained,  sold,  assigned,  transferred  and  set 
over,  and  b;  these  presents  do  grant,  bargain,  sel],  assign,  transfer  and  set 

over,  unto  the  said  a  certain  imlenture  of  mortgage,  bearing  date 

the day  of  ,  IS ,  maue  by  as  mortgagor  to  me 

as  mortgagee,  and  recorded  ib  the  office  of  the  Begister  of  Deeds  for  the 

county  of  in  the  State   of   New   Jersey   in  book  ,   page 

,  and  the  mortgaged  premises  therein  described,  with  the  appurte- 
nances; together  with  the  bond  or  obligation  in  said  indenture  of  mortgage 
mentioned,  and  thereby  intended  to  be  secured,  and  tbe  warrant  of  attorney 
to  confess  judgifient  thereto  annexed,  and  all  moneys  due  and  to  gron  due 

thereon.     To  have  and  to  hold  tbe  aame  unto  the  said ,  his  heirs, 

executors,  administraton  and  assigns,  to  bis  and  their  proper  tise,  benefit, 
and  behoof;  subject  to  tbe  pnmsion  or  condition  of  redemption  in  said  in- 
denture  of  mortgage  contained. 

In  WitaeM,  etc. 

The  Pennsylvania  form  is  substantially  the  seme  as  that  above. 

(«T7.> 

DiBolwrp  of  Hortgage. — Short  Form. 

The  Debt,  secured  by  the  mortgage  made  by to  ,  dated 

and  recorded  with  _ deeds,  lib. fol.  has  been  paid  to 

me  by  (name  of  mortgagor)  and  in  consideration  thereof  I  do  discharge  the 
chortgage  and  release  the  mortgaged  premises  to  said  (name  of  mt/rigagor') 
and  his  heirs. 

Witness  my  hand  and  aeal ,  A.  D.  1ft , 

(5vnatw0.)     (fl«aL} 

Btecvted  and  DeUvered  in  Pretence  of 

<278.) 
Duoliai^  of  Hortgage. — Hasiaohuetti  Form. 

Know  all  Men  by  these  Presents,  That  1  the  mortgagee  named 

in  (or  tbe  assignee  of)  a  certain  mortgage  given  by to  

dated  the day  of ,  A,  D,  19 ,  and  recordeil  with 

deeds,  Book ,  page ,  do  hereby  acknowledge  that  I  have  re- 

ceive<l  from  ,  the  mortgagor  named  in  said  mortgage,  (or 

claiming  to  own  tbe  equity  of  redemption  in  the  premises  described  lu  said 
mortgage)  full  payment  and  satisfaction  of  the  Bame;    and  in  consideration 
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thereof  I  do  hereby  eaneel  aod  dieeharge  aaid  mortgage,  and  release   and 

quitclaim  unto   the  Mid  ,  and  his  heira  and   asaigiiH  forever,   the 

premisea  thereby  conveyed. 
In  Wltneu,  etc. 

CBT9.) 

Satisfaotion  of  Hortgagre,  in  nse  in  New  Tork, 


New  Yobk,-^ 


I  do  hereby  Certify,  That  a  certain  Indenture  of  Mortgage,  bearing  date 

the day  of ,  one  thousand  nine  hundred  and made 

and  executed  by  (name,  retidenoe,  and  oceupatvm  of  mortgagor)  on  [give  thf. 
day  of  the  date  of  the  vtortgage)  to  [name,  retidenee,  and  occupation  of 

mortgagee)  for  the  amonnt  of and  recorded  in  the  office  of 

County  of in  lib.  of  Mortgages,  page on  the 

day  of  in  the  year  one   thousand  nine  hundred  and  ,  at 

- o'clock,  in  the noon,  ia  paid. 

And  1  do  hereby  consent  that  the  same  be  discharged  of  Record. 

Dated  the day  of ,  19 , 

(SignaiitTe.)     [Seal.) 

In  presence  of 

(280.) 

Satisfaction  of  Kortgi^,  in  dk  in  Hinnesota. 

Know  all  Hen  by  these  Presents,  That  I  (or  we)  (name,  reiidence,  and 
occupation  of  attignee  or  ataigneei)  do  acknowledge  fall  payment  and  satis- 
faction of  ft  certain  indentaie  of  mortgage  executed  by to 

dated  the  day  of  ,   19 ,   and   recorded   in  the   office  of 

Register  of  Deeds  for  the  Coaoty  of  ,  State  of  Minnesota,  on  the 

day  of ,  19 ,  in  book of  mortgages,  page 

Said  mortgage  was  given  upon  the  following  described  real  estate,  situate 

in  the  County  of '. and  State  of  Minnesota,  viz;     {describe  the  tand 

or  premitet  mortgaged  and  releaeed,  aubatantially  in  the  game  way  as  they 
are  described  in  the  mortgage).  If  the  mortgage  hat  been  ateigneS,  the 
attignee  must  insert  the  following  clanse  in  brackett.  [Which  said  mort- 
gage was  on  the  day  of  ,  A.  D.  19 ,  duly  assigned  and 

transferred  by  the  said  {name  of  the  mortgagee)  to  (the  name  of  the  at- 
tignee) by  written  assignment,  which  was  on  the day  of  , 

A.  D.  19-_,  duly  recorded  in  said  oOice  of  Register  of  Deeds  for  the  said 

County  of in  book of  mortgages,  page  (here  enumerate  in 

a  similar  tcay  any  tubsequent  aseignments  of  the  mortgage  so  as  to  ahov 
that  it  is  note  in  the  hands  of  the  releojor.)  ]     And  I  do  hereby  authorise  and 

require  the  Register  of  Deeds  of  the  said  County  of  to  cancel  anil 

discharge  the  same  of  record  in  his  office. 

Wltneii  my  band  and  seal,  this day  of ,  A.  D.  19 — 

In  PrMcnce  of 

{Signatvrei.)      (Sealt.) 
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Xeleaae  and  Qoitolaim  of  Hortgage,  aa  med  in  some  Western  States. 

Kaow  all  Men  liy  thete  Txesenti,  That  I  (notne  of  mortgagee)  of  the 

County  of  and  State  of  for  and  in  considerBtion  of  one 

dollar,  to  me  in  hand  paid,  and  for  other  good  and  valuable  condderations, 
the  receipt  whereof  is  berebj  eonfesaed,  -do  hereby  grant,  bargain,  remise, 
«OBvej,  release,  and  quitclaim  nnto   (name  of  anignee  or  releasee)  of  the 

Count}'  of and  State  of i.  all  the  right,  title,  interest,  claim, 

or  demand  whatsoever  I  may  have  acquired  in,  through,  or  by  a  certain  in- 
denture or  mortgage  deed,  bearing  date  the day  of ,  A.  D. 

19 — ,  and  recorded  in  the   recorder's   office  of   County,   in  book 

of ,  page ,  to  the  premises  therein  described,  and 

which  said  deed  was  made  to  secure  a  certain  promissory  note   (or  iond) 

bearing  even  date  with  said  deed,  for  the  sum  of  dollars  and 

I  cents. 

Witness  my  hand  and  seal  this day  of ,  A.  D.  19 

{SignatM-e.)     (Seal.) 


Beleaie  of  Deed  of  Trust,  in  ok  in  Colorado. 

Kaew  all  Ken  by  these  Presents,  That  whereas  (name,  residence,  and  oc- 
cupation of  the  mortgagor)  of  the  County  of in  the  State  of  Colo- 
rado, by  his  certain  deed  of  trust,  dated  the day  of ,  A.  D. 

19 ,  and  duly  Tecorded  in  the  office  of  the  County  Clerk  and  Recorder  of 

' County,  in  the  State  of  Colorado,  on  the day  of , 

A,  D.  19 ,  in  book  of  said  ,  County  Becords,  on  page 

conveyed  to  the  undersigned   {name,  retidence,  and  occupation  of 

trutteo  in  the  trust  deed)  of  the  County  of in  the  State  of  Colo- 
rado, as  trustee certain  real  estate  in  said  deed  of  trust  described, 

in  trust  to  secure  to the  payment  of  a  certain  proroiasory  note  with 

Interest,  and  all  charges  thereon,  as  in  said  deed  of  trust  mentioned. 

Aad  Ttaereas,  The  said has  paid  and  fully  satisfied  said  note  to- 
gether with  all  interest  and  charges  thereon,  according  to  its  tenor; 

Kow,  Therefore,  At  the  reqnest  of  the  said as  aforesaid,  and  in 

consideration  of  the  premises,  and  in  the  further  consideration  of  the  sum 

of  one  dollar,  to  me  in  hand  paid  by  the  said the  receipt  whereot 

is  hereby  acknowledged,  I trustee  as  aforesaid,  do  hereby  remise, 

release,  and  forever  quitclaim  unto  him,  the  said and  his  heirs  and 

assigns  forever,  all  the  right,  title,  and  interest  which  I  have  in  and  to  the 
said  real  estate,  as  the  trustee  in  said  deed  of  trust  mentioned;  and  more 
particularly  described  as  foUoivs,  to  wit:  {describe  the  land  or  premises 
mortgaged  and  now  releated,  a»  they  are  deicribed  in  the  imat  deed  or  mort- 
gage) situate,  lying,  and  t>eing  in  the  County  of and  State  of  Colo- 

Xo  Have  and  to  Hold  the  same,  together  with  all  and  singular  the  privi- 
leges and  appurtenances  unto  the  said  ,  his  heirs  and  assigns  fcr- 
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«ver.    And  farther,  tbat  the  said  truit  deed  U,  hj  these  presents,  to  be  e<ni- 
sidered  as  fully  and  abaolotely  releaeed,  canceled,  and  forever  diacharged. 

Wlt&eu  my  hand  aod  seal,  this day  of ,  A.  D.  19 

(Signatwc.)     (Seal) 

Signed,  Sealed,  and  Delivered  in  the  Pre>en««  of 

Otaa.) 

Selease  of  a  Tnut  Deed  Xor^a^  at  the  Seqneit  of  tlie  Creditor,  in 
nae  in  Viifinia  and  Weit  Virginia, 

This  Deed,  Made  this day  of in  the  year  one  tbonaand 

nine  bnadred  and between  {name,  reeideime,  and  occupation  of  the 

trvttee  in  the  truat  deed)  of  the  first  part,  and  (name,  retidence,  and  oc6u- 

palion  of  the  creditor  in  the  trvat  deed)  of of  the  aseond  part,  and 

{name,  reiidenee,  and  oceupatioit  of  the  mortgagor  in  the  (nut  deed)  of  Um 
third  part. 

Wkereaa,  The  said in  order  to  veenre  the  said the  pay- 
ment of  the  sum  of did,  by  hia  deed  bearing  date  on  the 

day  of  _  IB ,  recorded  in  the  office  of  the  Clerk  of County 

convey  to  the  said  ,  bis  heirs  and  assigns,  certain  estate 

deacribed  in  the  said  deed  as  follone:    (here  de»erAe  the  land  or  premise* 
mortgaged  and  now  releoMd,  in  the  tame  way  a*  in  the  trust  deed)  and  the 

aaid  Sam  of  money  having  been  fally  paid  to  tbe  said he  the  said 

(eredttor)  has  reqaested  that  the  estate  conveyed  by  the  said  deed 

of  trust  to  tha  aaid in  the  aaid  property  hereinbtfore  m«itioiiad 

and  described,  be  now  Teleased  to  him  the  said This  deed,  there- 
fore, witnesseth,  that  for  and  in  consideration  of  the  premises,  as  well  as  of 

tbe  sum  of  five  dollars,  the  said with  the  consent  of  the  said  {oradi- 

tor)  signified  by  hia  signing  and  sealing  this  deed,  doth  release  to  the  said 
all  his  claim  upon  tbe  said  property. 

Wltneil  the  following  signatnrea  and  seals. 

{Signatvret  of  tnutee  and  creditor.)     {Seal*.} 


Beleue  of  a  Part  of  tbe  Xortgagod  Fremiiei. 

This  ladentare.  Hade  the  day  of  -^ in  the  year  of  ov 

Lord  one  thousand  nine  hundred  and between  (name,  reMdence,  and 

occupation  of  the  mortgagee  and  releasor)  party  of  the  first  part,  and 
(name,  residence,  and  occupatioft  of  the  mortgagor  to  tchom  the  releuae  is 
pioen)  party  of  the  second  part. 

Wheraai,  The  said  party  of  the  second  part,  by  iudentore  of  mortgage, 

bearing  date  tbe day  of ,  one  thoosand  nine  bondred  and 

,  for  tbe  consideration  therein  mentioDed,  and  to  secure  the  payment 

of  the  money  therein  specified,  did  convey  certain  lands  and  tenements,  of 
which  the  lands  hereinafter  described  are  part,  nnto  the  said  party  of  tbe 
first  psoi. 
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JUid  WHeieu,  The  sftid  party  of  tbe  fint  part,  at  the  request  of  tbe  said 
partj  of  the  eeeond  part,  has  agreed  to  give  up  and  Boirender  tbe  l&nds 
bemnafter  deaenbed  unto  the  said  party  of  the  secoDd  part,  and  to  hold 
and  retain  tbe  veaidiie  of  the  moi^;aged  land*  as  security  for  tbe  money 
femuning  dne  on  the  said  mortgage : 

Vow  thla  iBdeBtnre  Witnewetb,  That  the  «aid  party  of  the  first  part, 

in  poTHOance  of  the  said  igTeement,  and  in  counderation  of  I_  to 

him  du^  paid  at  the  time  of  the  ensealing  and  delivery  of  .these  presents, 
the  receipt  whereof  is  hereby  acknowledged,  haa  granted,  released,  quit- 
claimed, and  Bet  over,  and  by  these  presents  doee  grant,  release,  quitclaim, 
and  set  over,  unto  the  said  party  of  the  second  part,  all  that  part  of  tbe  said 
mortgaged  land  (Aore  degeribe  accurately  all  that  part  of  thg  mortgaged 
]aiii  viiieh  it  U  intended  to  reteau,  dutingvUhing  it  from  tAat  whfiA  it  re- 
tained). 

Togethei  with  the  hereditaments  and  appurtenances  thereto  belonging; 
and  all  the  Tight,  title,  and  intereat  of  the  said  party  of  the  first  part,  of,  in, 
and  to  the  same,  to  the  intent  that  the  lands  hereby  conveyed  may  be  di^ 
charged  from  the  said  mortgage,  and  thsf  tbe  rest  of  the  Isnds  in  the  said 
mortgage  speciBed  may  remain  to  the  eaid  party  of  the  first  part  as  here- 
tofore. To  have  and  to  hold  the  lands  and  premises  hereby  released  and 
eonveyed,  to  the  said  party  of  tbe  second  part,  and  bis  heirs  and  assigns,  to 
his  and  their  only  propw  use,  benefit,  and  behoof  forever,  free,  dear,  and 
discharged  of  and  from  all  lien  and  claim,  under  and  by  virtue  of  the  indeo- 
ture  of  mortgage  aforesaid. 

IB  WltneM  Whereof,  The  said  party  of  the  first  part  has  hereunto  aet 
his. band  and  seal  on  tbe day  of in  tbe  year  , . 

Sxeouted  and  DeUvered  in  Pretence  of 

{Signature.)     {Seta.} 

<885.) 

PftrtiAl  RelMM — ^Another  Fonn. 

Kbow  aU  Ken,  That  I of ,  the  mortgagee  (or  aatignet 

of  the  mortgagee)    named   in   a   certain   mortgage   given   by   to 

,  dated,  etc.,   and  reeotded,   etc.,  in  consideration   of   the  sum   of 

. to  me  paid  by  the  said ,  the  receipt  whereof  is  hereby 

Bcknawledged,   do   hereby  remise,  Telease,  and  forever  qnitclaim   unto   the 

said  ,  aU  the  right,  title,  and  interest  which  I  acquired  under  the 

aforesaid  mortgage  in  or  to  that  portion  of  tbe  premises  therein  conveyed 

which  is  described  as  follows,  viz:  To  have  and  to  hold  tbe  same  to 

the  said and  his  heirs  and  asugna  to  their  own  use  and  behoof  for- 

But  this  release  sbsll  not  in  any  way  aSect  or  impair  my  right  to  hold 
under  the  said  mortgage  as  security  for  tbe  sum  remaining  due  thereon,  or' 
to  sell  under  the  power  of  sale  in  said  mortgage  contained,  all  the  remainder 
of  the  premises  therein  conveyed  and  not  hereby  released. 

In  Witness  Whereof,  ete. 
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Deed  Extending:  a  Ugrtgage. 

Thlt  Induitare,  U&de  this da/  of,  A.  D.  19 ,  bj  and  between 

(name,  reiidettce,  and  oeeupation  of  the  mortgagee)  tba  owner  and  holdtf 

of  A  certain  promiaaorj  note  (or  bond)  tor  the  principal  aum  at  

dollars,  given  by  {name  of  mortgagor)  and  aecured  b;  a  mortgage  of  cer- 
tain real  estate  in in  the  Countjr  of and  State  of 

dated day  ,  A.  D.  1»„,  and  recorded  in  the  Begiatry  of 

Seeds  for  tiie  Cotrnty  of lib. foL part/  of  the  first  part,  and 

the  aaid  {name  of  mortgagor)  part/  of  the  second  part, 

WitneMCtli,  -That  the  said  parties,  for  tbenselTea  and  their  repreeenta- 
tivea,  hereb/  matoall/  agree  that  the  time  for  the  pa/ment  of  the  principal 
of  aaid  note  and  mortgage  debt  shall  be  and  the  same  ia  hereb/  extended  for 

the  term  of jean  from  the da/  of ,  A.  1).  19 — , 

and  that  the  same  is  to  bear  iQt«re8t  from  aaid  date  at  the  rate  of 

per  cent,  per  anaam,  pa/able  on  tbe  da/  of  and  the 

da/  of  in  ever/  /ear,  until  said  principal  sum  shall  be 

full/  paid. 

And  tbe  said  part/  of  the  second  part  hereby  corenants  and  agrees  Umt 
he  will  not  require  the  holders  of  said  note  and  mortgage  to  receive  pay- 
ment of  aaid  mortgage  debt  daring  said  extended  term;  that  he  will  ponc- 
toall/  pay  the  interest  now  doe,  and  to  grow  due  thereon,  at  the  times  and 
at  tbe  rate  aforesaid;  that  he  will  keep  the  mortgaged  premises  in  good 
repair,  and  insured  against  fire,  and  tbe  taxes  thereon  doly  paid,  according 
to  the  provieions  of  said  mortgage,  and  that  at  the  expiration  of  said  ex- 
tended term  bd  will  pay  the  said  mortgage  debt,  with  all  interest  then  due 
thereon. 

It  ia  expressly  understood  and  agreed  that  nothing  herein  contained  shall 
be  construed  to  impair  the  secuTity  of  said  party  of  the  first  part,  or  his 
executors,  adminiatrators,  or  assigns,  under  said  mortgage,  or  to  affect  or 
impair  the  lien  on  the  real  estate  therein  described  which  he  has  by  virtne 
of  said  mortgage,  nor  affect  or  impair  any  rights  or  powers  which  he  ma/ 
have  under  the  said  note  and  mortgage  for  the  recovery  of  tbe  mortgage 
debt,  with  interest,  in  case  of  non-fulfillment  of  this  agreement,  or  of  any  of 
the  provisionB  hereof,  by  said  party  of  the  second  part. 

In  Witness  Whereof,  The  said  parties  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  above  written. 

(Signature  of  mortgagee.)     {Seal.) 
{Signature  of  mortgagor.)     {Seal.) 

Signed,  Sealed,  and  Delivered  in  Pretence  of 

«e7.> 

Certifloate  of  Entrr  to  Foredoie. 

We  hereby  Certify,  That  on  the day  of in  the  year  on* 

thouMnd   nine  hundred  anil   we  were   present   and  saw  

{name  of  mortgagee  or  of  his  assignee  or  attorney)   the  mortgagee  named 
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In  ft  cerUin  mortgage  gtveu  by  to dated  ,  A.  D. 

19 — ,  ftDd   Teeoided  in  Itegistry   of   Deeds,   book  ,  V^S* 

,  make  ta  opBii,  peaceable,  and  uuoppoaed  entry  on  the  premisea  do- 

scribed  in  said  mortgage,  for  tbe  purpoae,  by  him  declared,  of  foreclosiiig 
BMd  mortgage  for  breach  of  the  condition  thereof. 

(aignaturea  of  mtneuet.) 

Btatx  of ,  \ 

County  OF ,    J"^'" 

,  19^    Then  peraonaliy  appeared  the  above-named ftnd 

and  made  oath  that  tbe  abore  certificate  by  them  subaeribed  la  trae, 

Jtutiee  Qf  the  Peace, 

ABSnULCT  OF  STATE  LAWS  SELATDTa  TO  FOBECLOSUBE  OF 

XOBTQAQ^. 

Alabaaia. — Uortgages  usually  contain  &  power  of  sale  autborizing  fore- 
eloaare  without  intervention  of  court.  They  may  also  be  foredoeed  by  bill 
in  equity.    In  either  case  two  years  Me  allowed  for  redemption. 

Alaska, — ForecloBure  is  by  action.  Judgment  is  given  for  debt,  costs 
and  attorney's  fees;  mortgaged  proper^  is  ordered  sold  and  proceeds  ap- 
plied to  payment  of  judgment.  Mortgagor  may  redeem  within  twelve 
months  after  eonflrmation  of  sale. 

Ariioaa.— Foreclosure  in  all  cases  by  action,  and  sale  of  mortgaged  prem- 
ises to  satisfy  judgment.  Mortgagee  may  redeem  within  six  montlia  after 
sale. 

Arfcaniat. — Mortgagee  mut,  before  foreclosure,  render  itemized  state- 
ment to  mortgagor  of  amount  due.  If  foreclosure  is  by  sale  under  power 
in  mortgage,  property  must  be  appraised  and  bring  two  thirds  of  appraised 
valae.  On  second  sale  within  one  year  property  goe*  to  highest  bidder.  In 
foreclosnre  by  bill  in  equity  there  is  no  appraisal,  in  either  case  mortgagee 
can  redeem  witlun  one  year  after  sale.  Huits  to  foreclose  must  be  brought 
before  debt  is  barrad  by  limitation.  Partial  payments  to  operate  as  exten- 
sion of  time  must  be  noted  on  margin  of  record. 

California. — Mortgages  are  foreclosed  by  suit  in  equity,  or  by  sale  under 
power  in  mortgage  or  deed  of  trust.  When  debt  is  barred,  mortgage  also 
ia  barred.  Mortgagee  may  redeem  within  twelve  months.  Renewal  or  n- 
tenalDn  of  mortgage  must  be  made  witn  same  formalities  as  mortigage  itself. 

Oelorado. — Mortgages  are  usually  in  the  form  of  trust  deeds  ma<le  to  an 
officer  called  the  "Public  Trustee,"  and  forecloswl  by  him  by  sale  undei 
power  in  the  deed.  If  made  to  any  other  trustee  foreclosure  must  be  by 
snit.  Mortgagee  may  redeem  within  ail  months,  and  judgment  creditor 
within  nine  months. 

Coaneotlont. — Foreclosure  by  procee^ogs  in  equity.  Court  may  flz  time 
for  redemption  (usually  two  to  six  months),  and  if  debt  is  not  paid  within 
that  time  property  belongs  absolutely  to  mortgagee;  or  court  may,  on  mo- 
tion of  either  party,  order  a  sale. 
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Delawue. — ^Mortgages  Are  geneatHj  aecompaDied  bf  bonds  iustead  of 
noteB,  and  made  withont  power  of  aala.  ii%ueeloauTe  bf  action,  and  sale  on 
execution.    There  ia  no  redemptioD. 

Dlftrlct  of  Colnmbu. — Trast  deeds  nith  power  of  sale  osnallr  take  tke 
place  of  mortgages.  Thej  are  foreelaeed  bj  sole  under  the  power,  and  there 
ia  no  redemption. 

Florida. — Mortgages  aie  foreclosed  b;  bill  in  equi^  and  sale.  There  is 
no  redemption. 

Qeorgta.^Mortgagea  aad  tmst  deeda  to  secnre  loans  are  foreclosed  hy 
proceedings  in  equity  aod  sale,  or  bj  sale  nuder  power.  There  is  no  redemp- 
tion. Wife's  dower  in  lajuls  owned  by  husband  at  his  death  takes  prece- 
dence, even  if  mortgage  be  assented  to  by  her. 

Hawaii. — Mortgage  with  power  of  sale  may  be  foreclosed  by  mortgagee 
by  sale  under  the  power,  and  filing  with  registrar  copy  of  notice  of  sale  and 
affidavit.  Or  mortgagee  may  make  entry  on  the  premises  for  foreclosure 
with  written  consent  of  mortgagor,  or  in  the  presence  of  two  witnesses  whose 
affidavit  must  be  recorded.  PosscBSion  continned  for  two  years  bars  re- 
demption. Foreclosure  may  also  be  by  suit  in  equity.  In  -case  of  sale  there 
is  DO  redemption. 

Idaho. — Foreclosure  only  by  action,  and  sale  under  order  of  coort. 
Ifortgagor  may  redeem  withia  one  jrear  after  sale. 

nilnols. — Mortgages  may  be  in  common  form,  or  in  that  of  trust  deeds. 
Foreclosure  only  by  action  or  suit  in  equity.  Where  property  is  clearly  of 
less  valne  tlian  amount  of  mortgage,  aud  mortgagor  is  insolvent,  mortgagee 
msy  be  permitted  to  take  land  in  satisfaction  of  debt,  with  no  Tight  of  re- 
demption. In  case  of  sale  mortgagor  may  redeem  within  one  year- 
Indiana. — Mortgages  are  forecloseil  only  by  proceedings  in  court  and  sale. 
Mortgagee  may  redeem  within  one  year  after  gale  . 

Ivwa. — Foreclosure  only  by  suit.  Mortgagor  has  one  year  after  sale  In 
whieh  to  redeem, 

.  XaiLsas. — Foreclosure  ou^  by  suit.  Mortgagor  may  redeem  within  eight- 
een months  after  sale,  and  is  entitled  to  posseesioo  of  the  premisee  in  the 
meantime. 

Xentueky. — Foreclosure  only  by  proceedings  in  equity.  Premiaes  must 
be  appraised  before  sale.  If  they  bring  less  than  two-thirds  of  appraiaett 
value,  mortgagor  may  redeem  within  twelve  months.  Mortgages  are  barred 
in  fifteen  years  unless  renewed  or  extended  by  partial  payments. 

Lonlslana. — Foreclosure  only  by  jmlicial  procee<llngs  and  asle.  Tbere  is 
no  redemption.    Mortgage  most  be  renewed  within  ten  years  after  date. 

■aine. — Power  of  sale  mortgages  may  be  foreclosed  by  mortgagee  by 
sale  in  accordance  n-ith  terms  of  power  in  which  case  there  is  no  redemption. 
li'oreclosure  by  posiiession  is  effected:  I.  By  judgment  of  court  and  posses- 
sion; 2.  By  entry  with  consent  of  mortgagor;  3.  By  entry  in  presence  of 
two  witnesses  who  make  sworn  certificate.  Possession  must  be  retained  tor 
one  year.  Abstract  of  writ  of  possession  and  return,  written  conaent,  or 
certificate  must  be  recorded  within  thirty  days  after  entry.  Foreclosure 
without  taking  possession  is:  1.  By  tbreeweeks'  newspaper  notice,  describing 
land  and  claiming  foreclosure  for  condition  brokenj    or  2.  By  service  of 
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Mme  cm  mortgagor  or  present  holder  of  record  title;  to  be  recorded  within 
tliirty  days  alter  last  publication  or  service.  Mortgagee's  title  is  complete 
in  one  year  after  entry,  first  publicatioD,  or  eerriee,  provided  affidavit  of 
mortgagee  be  recorded  within  three  montha,  setting  forth  names  of  parties, 
date  of  mortgage,  date  and  place  of  record  of  eertifie&te  of  f  oreclosnre,  that 
poeBeasiou,  if  taken  hag  been  eontinnona  for  one  year,  that  no  psyment  has 
been  made  and  no  act  done  waiving  righta  under  foreclosure.  Mortgages 
may  also  be  foredoaed  by  proeeedinga  in  equity. 

Karyland. — Mortgages  m\ist  have  endorsed  thereon  affidavit  of  mortgagee 
or  hia  agent ' '  that  the  coniideratioa  in  said  mortgage  la  true  and  bona  fide 
aa  therein  sat  forth."  Power  of  aale  mortgagee  in  Baltimore  are  fore- 
closed by  proceedings  in  eqnity,  in  which  sale  is  made  by  a  trustee  appointed 
by  the  conrt.  In  the  eonntica  sals  ia  made  by  the  mortgagee,  who  gives 
bond,  and  after  sale  reports  to  the  conrt  for  ratification  and  conflimation. 

Xatiashnsetta — Mortgages  nsnally  contain  a  i>ower  of  sole,  and,  on 
breach  of  condition,  property  is  sold  by  mortgagee  without  proeeedinga  in 
court;  the  deed  and  affidavit  of  aale  must  be  recorded  witktu  thirty  days. 
There  is  no  redemption.  Foreclomre  may  alao  be  by  writ  of  entry  and 
conditional  judgment  for  payment  of  mortgage  debt  within  two  months,  in 
defanlt  of  which  mortgagee  ia  entitled  to  poneeaioTi,  This  method  ie  seldom 
used.  Mortgagee  may  also  make  peaceable  entiy  for  foreclosure  in  the 
presence  of  two  witneaaca  whose  affidavit  of  the  fact  mast  be  recorded 
within  thirty  days.  In  ritber  of  these  cases  foreclosure  becomes  complete 
in  three  years  after  entry. 

Mltihlgaa. — Mortgages  containing  power  of  sale  may  be  foreclosed  by 
mortgagee  by  sale  after  three  months  publication  of  notice.  Deed  does  not 
become  operative  until  one  year  after  sale,  within  which  time  mortgagor 
may  redeem.  Foreclosure  may  also  be  by  bill  in  equity,  under  which  sale 
may  be  ordered  after  six  montha  from  date  of  filing  bilL  Mortgagor  may 
redeem  within  six  months  after  sale.  Foreclosure  must  'be  within  fifteen 
years  after  maturity  of  mortgage  or  laat  payment. 

Xinneiota. — Mortgages  usually  contain  a  power  of  sale,  and  may  be  fore- 
closed by  sale  after  six  weeks  advertisement.  Foreclosure  may  also  be  by 
action.  In  either  case  mortgagee  may  redeem  within  one  year  after  sale. 
There  may  also  be  a  "strict  foreclosure  under  decree  of  court,  but  decree 
cannot  be  entered  until  one  year  after  judgment  fixing  amount  of  debt. 
Mortgage  must  be  foreclosed  within  fifteen  years  from  maturity  unless  regu- 
larly eitended. 

Hlsslssippl.— Foreclomre  may  bo  made  by  mortgagee  by  sale  under  power 
in  mortgage,  or  by  bill  in  chancery  and  sale  Tfaereuader.  No  redemption 
after  sale.  If  remedy  at  law-  on  the  debt  is  barred,  remedy  iu  equity  on  the 
mortgage  is  also  barred  unless  within  six  months  eitension  is  noted  oa 
record  or  new  mortgage  noting  extension  ib  filed  for  record. 

KlssovTl. — Mortgage  is  nsually  in  form  of  deed  of  trust,  under  which 
trustee  is  authorieed  to  sell  without  suit  as  in  case  of  mortgage  with  power 
of  sale.  If  beneficiary  or  his  representative  purchases  at  sale,  mortgagee 
has  one  year  to  redeem,  provided  he  gives  written  notice  of  intention  to  re- 
deem at  or  within  ten  days  before  sale,  and  within  twenty  days  after  Mil* 
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gives  weantf  for  payment  of  interest,  espenMS,  etc.  (Vbeo  debt  is  beired 
bj  limit&tioi]  riglit  to  f  DrecloHe  is  also  barred. 

Kontuia. — Foreclonire  by  action,  sad  gale  nnder  decree  of  court;  or,  if 
in  form  of  tmst  deed,  hy  aale  b;  trustee  under  power,  or  bj  sale  under  power 
in  mortgage.  One  7eaT  from  sale  allowed  for  ledemption.  Mortgage  is 
barred  in  eight  years  after  matnritj  unless  within  sixty  dajs  thereafter  tbe 
mortgagee  flies  affidavit  of  Tenewal  setting  forth  dat«,  place  of  record, 
amount  of  debt,  amount  unpaid,  and  that  mortgage  ia  not  renewed  for  pur- 
pose of  hindering,  delajing  or  defrauding  creditors  of  mortgagor  or  owner 
of  land.    This  operates  as  an  extensian  for  eight  Tears. 

Hebraak*/— Foreclosure  only  hy  sale  under  decree  of  court.  HtAj  of  ex- 
ecution on  decree  for  nine  months  on  written  request.  No  redemption  from 
sale.  Action  to  foreclose  barred  in  ten  jean  from  matnritj,  or  last  pay- 
ment, or  new  promise. 

Rerada. — Foreclosure  by  action  and  sale  under  order  of  court,  tio  re- 
demption al^ter  sale. 

iTev  Hampsblre.^U  mortgage  contains  power  of  sale,  mortgagee  may 
sell  under  the  power,  first  giving  statutory  notico  for  three  weeks,  tio  re- 
demption after  sale.  Foreclosure  may  also  be  by  entry  under  process  of 
law  and  continued  possession  one  year;  or  by  peaceable  entry  and  posses- 
sion one  year  with  three  weeks'  publication  of  notice,  the  first  publication 
to  be  six  months  before  right  of  redemption  is  foreclosed;  or  by  mortgagee 
in  possession  with  dmilar  publication  and  possanion  for  one  year  after  time 
specified  in  notice. 

Hew  Jersey. — Uortgage  is  usually  accompanied  by  bond,  iforeelosnre  by 
suit  in  equity  and  sale.  No  redemption,  unless  action  is  brought  on  bond 
for  deficiency  of  mortgage  debt. 

Hew  Xezloo. — Forecloenre  may  be  by  eale  under  power  in  trust  deed  or 
mortgage,  or  under  order  of  court.  In  former  case  one  year  is  allowed  for 
redemption ;  in  the  latter,  nine  months.  In  judicial  proceeding  no  sale  until 
ninety  days  after  order  of  court,  within  which  time  mortgagor  may  redeem. 

Hew  York. — Foreclosure  by  action,  in  which  all  persona  interested  are 
made  parties,  and  sale  under  order  of  court.  No  redemption  by  persons 
made  parties,  or  properly  notiiled.  Mortgages  containing  power  of  sale 
may  be  foreclosed  by  sale  under  the  power,  provided  certain  statutory  pro- 
vidons  as  to  notice,  advertising,  etc.,  are  complied  with. 

Berth  Carolina. — Foreclosure  by  action,  or,  if  mortgage  contain  power  of 
sale,  by  sale  under  the  power.  In  latter  case  sale  must  be  advertised  for 
twenty  days  at  courthouse  door,  as  well  as  In  manner  provided  in  mortgage. 
No  Tight  of  redemption,  but  if  within  ten  days  bid  be  raised  ten  per  cent, 
on  sale  for  $750,  or  Ave  per  cent,  on  larger  amount,  resale  may  be  ordered. 

Rorth  Dakota. — Foreclosure  by  action,  or,  in  case  of  power  of  sale  mort- 
gage, by  eale  under  power.  Mortgagor  has  one  year  to  redeem,  during 
which  he  has  possession  of  premises. 

Ohio, — Foreclosure  by  suit,  and  sale  nnder  order  of  court.  No  red^np- 
tion  from  sale.  There  are  special  statutory  provisions  as  to  mortgages  given 
to  pay  off  prior  encumbrances,  or  to  improve  property.  , 
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OklaluniiB. — roreeloSDTe  onl;  by  action  sod  sale.  UnleM  mortgage  con- 
tain words,  "and  waive  tbe  appraiBemeut, "  property  most  be  appraised,  and 
not  Bold  for  leM  than  two-thirda  of  appiaiged  value.  If  appraisal  be  waived, 
DO  order  of  lale  until  six  montbs  after  date  of  judgment. 

OTegon. — f  oreclOBure  hj  suit  in  equity  and  sale.  Mortgagor  may  redeem 
witUn  one  year  after  conflrmstion  of  sale.  Right  to  foreclose  ia  barred 
after  ten  yeara  from  maturity  or  recorded  eztenmon  of  mortgage.  But  if 
mortgagor  still  owns  property,  and  there  are  no  liena  or  rigbta  of  third  par- 
ties acquired  after  said  ten  years,  mortgage  may  be  foreclosed  if  any  pay- 
ment be  made  within  ten  years  before  suit 

TennsylTania. — Mortgage  is  oaually  accompanied  by  bond,  and  warrant 
to  confess  judgment.  Foreclosure  is  usually  by  writ  of  aeire  faciat,  but 
this  cannot  be  sued  out  until  one  year  after  mortgage  becomes  due  uuless 
there  it  express  waiver.  No  redemption  after  execution  sale.  Sheriff's 
deed  bars  wife's  right  of  dower. 

Philippines. — Mortgages  are  governed  by  the  Civil  l*w  in  force  prior  to 
American  occupation.  This  provides  for  sale  of  mortgaged  property  to  sat- 
isfy debt. 

Porto  Kteo. — The  provlsionB  of  the  Spanish  law  are  still  in  force,  provid- 
ing for  a  summary  sale  of  property  on  breach  of  condition. 

Khode  Island. — Power  of  sale  mortgages  are  usually  foreclosed  by  sale 
nnder  the  power,  from  which  there  is  no  redemption.  Foreclosure  may  also 
be  by  proceedings  in  equity.  Mortgagee  may  obtain  possession  for  strict 
foreclosure  by  action  at  law,  or  by  peaceable  entry  in  presence  of  two  wit- 
nesses, whose  certificate  must  be  acknowledged  and  recorded.  In  either  case 
mortgagor  has  three  years  to  redeem. 

Se«th  CaMllna.— Foreclosure  is  by  suit,  and  sale  of  premises.  There  Is 
DO  right  of  redemption  from  sale. 

Sontli  DakOta.^Mort gages  or  assignments  cpunot  be  recorded  unless  tb^ 
give  post  office  addrese  of  mortgagee  or  assiguee.  Power  of  sale  mortgages 
may  be  foreclosed  by  sale  under  power  without  action  of  court;  bnt  fore- 
closure most  be  commenced  witliin  fifteen  years  after  cause  of  action  ac- 
crued. Foreclosure  may  also  be  by  action  and  sale.  One  year  allowed  for 
redemption,  during  which  mortgagor  has  right  of  possession.  An  additional 
year  allowed  on  payment  of  all  taxes  and  interest  due  on  mortgage,  and  one 
year's  interest  in  advance. 

Tennessee. — Mortgages  are  almost  exclusively  In  the  form  of  trust  deeds, 
and  are  foreclosed  by  trustee's  sale  under  power  in  the  deed.  Unless  right 
to  redeem  is  waived,  or  is  limited  by  decree,  land  may  be  redeemed  within 
two  years.  Wife  need  not  join  in  mortgage  except  of  homestead.  Lien 
beired  in  ten  years. 

Texas. — Foreclosure  by  suit,  and  sale;  or,  if  mortgage  contain  power  Ol 
sale,  by  sale  under  power.    Ho  redemption  after  sale. 

Utah. — Foreclosure  by  action  and  sale,  with  six  months  right  of  redemp- 

TenuoBt. — Foreclosure  by  chancery  suit,  ov  by  action,  under  which  title 
passes  to  mortgagee  without  sale,  subject  to  redemption  within  one  year,  or, 
if  secnrity  is  insufficient,  a  less  time  at  diacretion  of  the  court. 
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TliyiIllft.^Tn]Bt  deeds  ubukUj  take  tlie  place  o[  mortgagM,  and  Core- 
clomre  ia  by  aale  hj  the  truatee  without  interrention  o(  court.  There  is  no 
retiemptiou  from  sale. 

Waihlngrton. — if'orecloeure  by  action  and  sale.  Une  jear  ia  allowed  for 
redemption. 

Weat  Tl^lnla. — ForeelOBUre  bf  aftle  under  decree  of  court  of  equitj. 
Trust  deeds  uanally  take  the  place  of  mortgages,  under  which  laud  is  sold  by 
trustee  wjtbont  proceedings  in  court.     No  redemption  after  sale. 

Wlsoosiin, — 11  mortgage  containn  power  of  sale  foreclosure  nay  be  by 
advertisement  and  sale  under  power,  with  one  jear  allowed  for  redemptjon. 
In  foreclosure  by  action,  no  sale  until  one  Tear  after  date  of  judgment,  and 
six  weeha'  publication  of  notice.     Ifo  redemption  &fter  sale. 

WTomliiK. — Forecloeare  b;  sale  under  decree  of  court  of  eqoi^,  .or  by 
advertisement  and  sale  if  mortgage  contains  power  of  sale.  Six  montha  al- 
lowed for  ledemption. 


CHAPTER  XXZn. 


A  LEASE  is  a  contract  whereby  one  party  (the  lessee  or  tenant) 
takes  the  possession  of  the  land  and  all  that  is  on  it,  and  the  other 
party  (the  lessor  or  landlord)  gives  possession  of  the  land,  and 
reserves  (that  is,  agrees  to  take)  a  rent,  which  the  tenant  p^s 
him  hy  way  of  compensation. 

All  things  usually  comprehended  under  the  words  "house," 
"farm,"  "land,"  "store,"  etc.,  pass  to  the  tenant,  where  such 
words  are  used,  unless  there  be  an  express  exception.  And  inac- 
curacies as  to  quantities,  names,  measurements,  or  amounts,  will 
be  corrected,  if  there  be  enough  in  the  lease  to  make  the  purposes 
and  intentions  of  the  parties  certain.  And  letting  to  hire  any- 
thing to  be  used  carries  with  it  all  those  appurtenances  and  ac- 
companiments necessary  for  the  proper  use  and  enjoyment  of  the 
thing,  which  belong  to  the  lessor. 

A  landlord  is  bound  to  put  his  lessee  into  possession  with  good 
title.  If  he  covenants  "to  renew"  generally,  this  means  a  re- 
newal of  the  lease  on  the  same  terms,  but  without  inserting  in  the 
new  lease  another  covenant  of  renewal. 

In  the  absence  of  fraud  or  concealment  the  tenant  is  bound  by 
his  lease  whatever  the  actual  condition  of  the  premises  may  turn 
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out  to  be.  There  is  no  warranty  implied  by  law  on  the  part  of 
the  landlord  that  the  premises  are  tenantable,  or  even  reasona- 
bly suited  for  occupation ;  the  rule  of  caveat  emptor  applies. 

An  exception  to  this  rule  has,  however,  been  made  in  the  case 
of  a  lease  of  a  furnished  house  for  immediate  occupancy,  and 
where  a  furnished  sea-shore  house,  let  for  the  sommer  season, 
was  found  to  be  infested  with  bugs,  the  right  of  the  tenant  to 
cancel  his  lease  was  sustained. 

The  landlord  is  bound  to  inform  the  tenant  of  any  bidden  de- 
fect in  the  premises  or  dai^r  therein  known  to  him  at  the  time 
of  making  the  lease,  but  is  under  no  obligation  to  notify  him  as 
to  such  defects  and  dangers  as  would  be  apparent  on  reasonably 
careful  inspection,  unless  the  tenant  makes  express  inquiries  as 
to  the  condition  of  the  premisea  And  if  the  tenant  be  induced 
to  take  his  lease  by  false  and  fraudulent  representions  of  the 
landlord  he  may  on  the  discovery  of  the  fraud  cancel  the  lease. 

A  landh>rd  is  under  no  legal  obligation  to  repair  the  bouse,  un- 
less he  expressly  agrees  to  do  ao.  If  the  house  is  never  so  much 
dilapidated  and  disfigured  as  to  paper,  paint,  etc.,  and  locks  and 
blinds,  and  doors  and  windows  are  out  of  order,  and  the  like,  the 
tenant  can  claim  nothing  of  the  landlord.  Even  if  it  becomes 
wholly  uninhabitable  by  no  faiilt  of  the  house  or  of  the  landlord, 
as  if  it  burns  up,  or  is  blown  down,  or  if  the  Overflow  of  a  stream 
ruins  a  field  or  a  farm,  still  the  landlord  is  not  bound  to  do  any- 
thing, unless  by  special  agreement. 

Accordingly  it  appears  to  be  the  law  that  the  tenant  cannot 
leave  his  house,  or  refuse  to  pay  rent,  for  any  cause  arising  after 
the  hiring  not  occasioned  by  the  act  of  the  landlord  or  by  some 
neglect  of  duty  on  his  part.  But,  strai^e  to  say,  the  righto  of 
the  tenant  in  such  case  are  still  somewhat  uncertain.  But  where 
the  premises  become  uninhabitable  by  the  fault  of  the  landlord, 
as  from  his  failure  to  furnish  heat  in  an  apartment,  or  .to  repair 
drains  which  it  was  his  duty  to  keep  in  repair,  it  has  been  held 
that  the  tenant  is  justified  in  abandoning  the  premises  and  re- 
fusing to  pay  further  rent. 

If  the  hoiise  be  wholly  destroyed,  the  tenant  must  still  pay 
rent,  under  an  ordinary  lease;  because  the  law  looks  upon  the 
land  as  the  principal  thing,  and  the  house  as  secondary.  And 
not  only  so,  but  if  the  tenant  covenants  ' '  to  return  and  redeliver 
the  house  at  the  end  of  the  term,  in  good  order  and  condition, 
38 
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reasonable  wear  and  tear  only  excepted,"  lie  woTild  be  boond 
under  this  agreement  to  rebuild  the  houae  if  it  were  burned 
down.  But  recently  alt  well-drawn  leases  have  clauses  providing 
that  the  rent  shall  cease  or  be  abated  while  the  premises  are  un- 
inhabitable from  fire  or  any  other  unavoidable  calamity.  A  sim- 
ilar exception  is  added  to  the  clause  about  returning  the  house 
at  the  end  of  the  lease.  If  this  exception  be  in,  a  tenant  is  not 
bound  to  rebuild,  even  if  the  house  be  burned  through  the  care- 
leaaaees  of  himself  or  his  servants.  In  some  of  the  States  the 
rights  of  the  parties  under  these  circumstances  are  regulated  by 
statute. 

A  tenant  of  a  room,  or  of  a  suite  of  chambers,  is>entitled  to  the 
use  of  all  the  appurtenances  and  accommodations  which  fairly  go 
with  it,  as  of  the  front  door  and  entry,  water-doeets,  and  of  all 
windows,  etc.,  proper  to  the  enjoyment  of  what  he  hires.  But  an 
express  agreement  about  all  these  things,  and  cellar-room,  pump, 
and  the  like,  is  always  safest. 

The  tenant  is  not  bound  to  make  general  repairs  without  an  ex^ 
press  agreement.  But  he  must  make  such  as  are  necessary  to 
preserve  the  house  from  injury,  as  from  rain,  if  shingles  or  slates 
are  blown  off  or  glass  broken.  And  he  would  be  bound  even  for 
ornamental  repairs,  as  paper  and  paint,  under  a  covenant  to  re- 
turn "in  good  order," 

A  tenant  is  not  responsible  for  taxes,  unless  it  is  expressly 
agreed  in  the  lease  that  he  shall  be. 

The  tenant  of  a  farm  is  bound,  without  express  covenants,  to 
manage  and  cultivate  the  same  in  such  a  manner  as  good  hus- 
bandly- and  the  usual  course  of  management  of  such  farms  in  his 
vicinity  would  require. 

The  times  for  payment  of  rent  are  usually  specified  in  the  lease, 
if  not,  they  would  be  governed  by  the  usage  of  the  country,  if 
there  were  any  of  sufficient  distinctness  and  force. 

A  tenant  under  a  lease  which  says  nothing  about  underletting 
has  a  perfect  right  to  underlet,  remaining  himself  bound  for  his 
rent  to  his  landlord. 

If  there  be  a  clause  prohibiting  him  from  underletting  or  as- 
signing, and  he  agrees  not  to,  nevertheless  he  may  do  so  without 
forfeiting  the  land;  but  he  will  be,  as  before,  liable  for  rent; 
and  besides  this,  he  will  be  responsible  in  an  action  for  any  dam- 
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ages  whicli  the  landlord  can  show  that  he  haa  sustained  by  each 
UDderletting. 

It  is  usual  to  go  further  in  the  lease  than  this,  and  provide  that 
such  underletting  shall  make  a  forfeiture  of  the  lease,  and  au-. 
thorize  the  landlord  to  enter  upon  the  premises  and  turn  the  ten- 
ant out.  Where  there  is  this  eovenant,  if  the  tenant  now  under- 
lets, the  landlord  cannot  avail  himself  of  the  clause  of  forfeiture 
and  afterwards  hold  the  tenant  for  his  rent.  He  may  either  hold 
him  for  his  rent,  and  also  for  damages,  or  he  may  terminate  the 
lease ;  but  cannot  do  both.  That  is,  if  he  continues  to  hold  the 
tenant  responsible  for  rent,  he  cannot  prevent  the  tenant's  let- 
ting somebody  else  occupy  the  house  and  pay  to  him  (the  tenant) 
the  rent  which  he  pays  over.  He  may,  however,  after  forfeiture, 
if  the  lease  so  provides,  hold  the  tenant  responsible  in  damages 
for  subsequent  loss  of  rent. 

At  the  expiration  of  the  term  of  the  lease  the  interest  of  the 
tenant  is  at  an  end.  If  he  continues  in  possession  he  is  only  what 
the  law  terms  a  tenant  at  sufferance,  having  no  right  or  interest 
in  the  premises,  and  liable  to  be  turned  out  at  once  without  no- 
tice. If,  however,  he  holds  over  with  the  tacit  consent  of  the 
landlord,  the  general  rule  in  this  country  is  that  the  landlord 
may,  at  his  election,  treat  him  as  a  tenant  from  year  to  year,  and 
may  hold  hiOt  for  another  year  on  the  terms  of  the  original  lease. 
In  Maine,  New  Hampshire  and  Massachusetts,  where  tenancies 
from  year  to  year  are  not  recognized  by  the  law,  such  holding 
over  with  the  consent  of  the  landlord,  express  or  implied,  make^ 
the  lessee  only  a  tenant  at  will,  and  the  same  result  is  effected 
by  statute  in  other  States.  And  where  a  tenant  holds  over  pend- 
ing negotiations  for  a  new  lease  he  is  held  to  be  a  tenant  at  will. 

A  tenancy  at  will  may  be  created  in  other  ways,  as  by  the  oc- 
cupation of  land  under  an  oral  agreement  without  a  lease.  The 
characteristics  of  such  a  tenancy  are  the  uncertainty  of  its  dura- 
tion, and  the  right  of  either  party  to  terminate  it  by  giving 
proper  notice.  A  tenant  at  will  cannot  leave,  nor  can  he  be 
turned  out,  without  a  notice  to  quit.  The  law  on  this  sub- 
ject is  not  uniform.  In  general,  however,  it  is  this.  If  rent  is 
payable  quarterly,  or  not  more  frequently,  then  there  must  be  a 
quarter's  notice.  If  rent  is  payable  oftener,  (hen  the  notii'c 
must  he  as  long  as  the  period  of  payment.  Thus,  if  rent  is  paya- 
ble monthly,  there  must  be  a  month's  notice;   if  weekly,  a  week's 
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notice.  Bat  the  notice  must  terminate  on  a  day  when  the  rent  is 
payable.  It  mfQ^  be  given  at  any  time,  bnt  operates  only  after 
the  feqnired  interval  or  period  between  two  payments.  Thus,  if 
a  tenant  whose  lease  terminates  on  the  Slst  of  December  holds 
over  by  consent,  and  pays  rent  quarterly,  and  the  landlord  wishes 
that  he  should  leave  the  bouse  on  the  last  day  of  September,  be 
may  ^ve  notice  on  the  preceding  30th  day  of  June,  or  any  day 
preceding  that.  But  if  he  gives  notice  on  any  day  before  the 
30th  of  June,  the  tensnt  will  still  have  a  right  to  stay  until  the 
30th  of  September.  Properly,  the  notice  should  specify  the  day, 
and  the  right  day,  when  the  tenant  must  leave ;  and  should  be  in 
writii^. 

A  tenancy  at  will  may  also  be  terminated  by  a  written  tease  of 
the  premises  made  by  the  landlord  to  a  third  person.  The  lessee 
under  such  a  lease  is  entitled  to  immediate  possession,  and  the 
tenant  at  will,  after  notice  from  the  lessee  to  vacate,  is  entitled 
only  to  such  reasonable  time  as  may  be  necessary  to  remove  his 
property  from  the  premises. 

A  tenant  at  will  may  give  notice  of  his  intention  to  quit,  and 
generally  it  will  be  subject  to  the  same  rules  already  stated  in 
reference  to  the  notice  given  by  a  landlord.  A  tenant  should 
give  his  notice  to  the  party  to  whom  he  is  bound  to  pay  rent,  or 
to  an  authorized  agent  of  that  party. 

In  all  well-drawn  leases  there  is  a  proviso  that  if  the  rent  be 
in  arrear  the  lessor  may  enter  on  the  premises  and  expel  the 
lessee,  and  so  terminate  the  tenancy.  Under  the  common  law 
this  was  a  very  technical  proceeding,  requiring  among  other 
things  a  demand  by  the  landlord  of  the  exact  amount  of  rent  due, 
and  on  the  very  day  it  fell  due.  By  statute,  however,  in  nearly 
all,  if  not  all,  of  our  States  it  is  provided  in  substance  that  if  the 
rent  be  in  arrear  the  lessor  may,  by  giving  the  tenant  a  written 
notice  to  quit  for  non-payment  of  rent,  terminate  his  tenancy  at 
the  end  of  the  period  named  in  the  notice,  and  if  the  rent  be  not 
then  paid  he  may  by  a  summary  proceeding  in  the  courts  obtain 
possession  of  the  premises.  The  time  allowed  by  such  notice  is 
usually  brief;  the  statutes  of  the  different  States  vary  on  this 
point,  but  a  frequent  period  is  fourteen  days.  And  if  notice  to 
quit  is  given  because  the  rent  is  unpaid,  it  may  be  given  at  any 
time  and  will  operate  at  the  end  of  the  period  which  the  law 
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designates;  but  it  shotild  specify  the  day  on  which  the  tenant 
must  quit. 

It  is  qnite  important  that  both  tenant  and  landlord  should 
have  some  knowledge  of  the  law  of  fistures ;  for  this  tells  them 
what  things  the  tenant  may  take  away  and  what  he  cannot.  For 
there  are  many  things  which  a  tenant  may  add,  and  afterwards 
remove,  and  many  which  he  cannot  remove.  The  method  of 
affixing  them  may  be  a  useful  criterion,  as  it  indicates  the  pur- 
pose of  removal  or  otherwise.  If  with  screws,  or  in  such  a  way 
as  to  show  that  removal  was  intended,  things  may  be  taken  away, 
when,  if  the  same  things  were  fastened  more  permanently,  they 
could  not  be.  In  modem  times  the  rule  in  favor  of  the  tenant 
seems  to  extend  as  far  as  this:  whatever  he  has  added,  and  can 
remove,  leaving  the  premises  entirely  restored  and  in  as  good 
order  as  if  he  had  not  removed  it,  that  he  may  take  away, 
Amoi^  the  things  held  to  be  removable,  in  different  adjudged 
cases,  are  these:  ornamental  chimney-pieces;  coffee -mills ;  cor- 
nices screwed  on ;  furnaces;  fire-frames;  stoves;  iron  backs  to 
chimneys;  looking-glasses;  pumps;  gates;  rails  and  posts-, 
bams  or  stables  on  blocks. 

Among  those  held  not  removable  .are  these ;  bams  fixed  in  the 
ground ;.  benches  fastened  to  the  honse;  trees,  plants,  and 
hedges,  not  belonging  to  a  gardener  by  trade;  conservatory 
strongly  affixed ;  glass  windows ;  locks  and  keys. 

But  almost  every  one  of  these  might  be  removable,  or  not,  ac- 
cording to  the  intent  of  the  parties,  and  the  rule  above  stated,  of 
removableness  with  or  without  injury. 

If  a  man  sells  a  house,  the  law  of  fixtures  is  construed  far  m(H*e 
severely  against  him  than  against  a  tenant  who  leaves  a  house; 
that  is,  the  seller  must  permit  the  buyer  to  hold  a  great  many 
things  which  an  outgoing  tenant  might  remove.  Of  course,  a 
seller  may  take  what  he  will  from  his  house  before  he  sells  it,  or 
make  what  bargain  the  parties  choose  to  make  about  the  fixtures. 
But  if  he  makes  no  such  bargain,  and  sells  the  house,  he  cannot 
then  take  from  the  house  what  a  tenant  who  put  them  there  might 
take. 

In  favor  of  trade  and  manufactures,  the  law  permits  almost 
anything  which  was  put  in  by  a  teiiant  for  such  purposes  to  be 
taken  awi^,  if  the  premises  can  be  restored  substantially  to  their 
original  condition. 


^d  by  Google 


The  tenant  takes  his  lease  subject  to  the  state  of  the  landlord 'h 
title  at  that  time.  If  the  land  was  then  mortgaged  or  subject  to 
any  easement  or  restriction  the  tenant  is  liable  to  be  turned  out 
of  possession  by  a  foreclosure  of  the  mortgage,  or  to  a  limitation 
in  the  iise  of  the  property  by  reason  of  such  easement  or  restric- 
tion. 

In  ease  of  a  sale  by  the  landlord,  his  interest  in  the  lease  passes 
to  his  grantee  without  any  special  assignment,  and  the  grantee 
may  collect  the  rents  and  enforce  the  covenants  of  the  tenant  in 
the  lease.  The  landlord  may  also  assign  the  rents,  without  part- 
ing with  his  title  to  the  premises.  The  interest  of  the  tenant  is 
assignable,  unless  iorbidden  by  the  terms  of  the  lease.  If  the 
lease  is  recorded,  the  assignment  should  be  recorded  also. 

If  the  tenant  be  evicted — that  is,  turned  out  of  possession — 
during  the  term  of  his  lease,  his  obligation  to  pay  rent  ceases. 
Such  eviction  may  be  caused  by  one  having  a  paramount  title  to 
that  of  the  landlord,  as  in  the  case  of  the  foreclmure  of  a  mort- 
gage in  existence  at  the  date  of  the  lease,  or  by  some  act  of  the 
landlord  himself.  The  eviction  may  be  actual — such  as  a  forci- 
ble dispossession  of  the  tenant— or  constructive,  the  latter  term 
being  applied  to  any  act  of  the  landlord  which  so  affects  the 
tenant's  enjoyment  of  the  premises  that  he  is  legally  justified  in 
relinquishing  his  possession.  What  acts  amount  to  a  constructive 
eviction  is  often  a  question  of  diflSculty.  In  general,  it  may  be 
said  that  they  must  be  of  such  a  character  as  to  cause  a  substan- 
tial and  permanent  interference  with  the  tenant's  enjoyment  of 
the  premises.  A  mere  trespass  is  not  sufficient.  Examples  of 
such  acts  are,  the  closing  of  a  road  which  furnished  the  only 
means  of  access  to  the  leased  premises ;  digging  drains  under  a 
house  and  so  undermining  the  foundations  as  to  render  the  house 
uninhabitable ;  the  erection  of  buildings  closing  up  windows  and 
cutting  off  light  and  air,  and  shutting  off  the  supply  of  water 
from  a  leased  stable  occupied  by  the  tenant's  horses.  So  too,  it 
has  been  held  that  shutting  off  power  from  a  factory  where 
power  was  leased  with  the  building,  and  failure  to  furnish  suita- 
ble elevator  service  in  an  offtce  building,  rendering  the  premises 
entirely  unsuitable  for  the  purposes  for  which  they  were  hired, 
amounted  to  constructive  eviction. 

The  eviction  may  be  partial,  extending  only  to  a  part  of  the 
leased  premises,  as  where  the  landlord  locked  up  one  room  in  a 
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suite  of  three.  While  a  partial  eviction  may  justify  the  tenant 
in  abandoning  the  whole  of  the  leased  premises,  he  is  not  obliged 
to  do  so,  and  may,  if  he  chooses,  continue  to  occupy  the  re- 
mainder. In  such  case  the  tenaot  is  not  liable  for  rent,  or  to  pay 
for  use  and  occupation  of  the  premises  while  the  acts  of  eviction 
continue. 

In  most  of  the  States  leases  for  a  term  of  more  than  <me  year 
must  be  in  writing,  otherwise  they  take  effect  only  as  tenancies 
at  will,  even  aa  between  the  parties  thereto. 

In  Florida  leases  for  two  years  must  be  in  writing;  so  in  In- 
diana, New  Jersey,  North  Carolina  and  Pennsylvania,  must  leases 
for  three  years ;  in  Virginia,  leases  for  five  years ;  and  in  Maiy- 
land  leases  for  seven  years. 

In  Hawaii,  Maine,  MassachusettB,  Missouri,  New  Hampshire, 
New  Mexico,  Ohio,  Vermont  and  Washington  leases  not  in  writ- 
ing take  effect  only  as  tenancies  at  will. 

Leases  for  more  than  one  y«ir  are  not  valid  unless  recorded,  in 
California,  Connecticut,  Florida,  Hawaii,  Idaho,  Montana,  Ne- 
braska, North  Dakota,  Oklahoma,  Bhode  Island,  South  Carolina, 
South  Dakota,  and  Vermont ;  leases  for  more  than  three  years  in 
Indiana,  New  York,  North  Carolina,  Ohio,  Tennessee,  Wisconsin 
and  Wyoming ;  leases  for  more  than  five  years  in  Kentucky,  Vir- 
ginia and  West  Vii^inia ;  leases  for  more  than  seven  years  in 
Maine,  Maryland,  Massachusetts  and  New  Hampshire;  or  for 
more  than  twenty-one  years  in  Delaware  and  Pennsylvania.  In 
the  f ollowii^  States  all  conveyances  of  land — including  leases — 
must  be  acknowledged  and  recorded:  Alabama,  Alaska,  Ar- 
kansas, Arizona,  Colorado,  Georgia,  Iowa,  Illinois,  Kansas,  Michi- 
gan, Minnesota,  Mississippi,  Missouri,  Nevada,  New  Mexico,  Ore- 
gon and  Texas. 

In  North  and  South  Dakota  and  California,  leases  of  agricul- 
tural land  are  limited  to  ten  years;  those  of  city  lots  in  South 
Dakota  to  twenty  years.  In  California  leases  of  city  lots  are 
limited  to  ninety-nine  years,  and  of  property  of  a  muuicipality, 
a  minor  or  incompetent  person  to  ten  years.  In  North  Dakota 
leases  of  lands  of  a  town  or  city  are  limited  to  ninety-nine  years. 

The  remarks  in  respect  to  the  variety  of  forms  which  will  be 
found  at  the  close  of  the  chapter  on  deeds  of  land,  are  equally  ap- 
plicable to  forms  of  leases,  and  should  be  read  in  connection  with 
the  following  forms. 
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A  Short  Fonn  of  Iosm. 

TUa  Indeatuie,  Made  the da;  of in  the  ^ear  of  our 

Lord  one  thausand  nine  hundred  and : 

Wltneiwth,  That  I,  (name  and  retidenee  of  the  tettor)  do  hereby  lease, 
demise,  and  let  unto  (name  and  retidenee  of  JAo  letter}  a  eertain  parcel  of 

land,  in  the  city  (or  tovn)  of  County  of  and  Stat*  of 

with  all  the  buildings  theieon  standing,  and  the  apparteoaneea  to 

the  some  belonging,  bounded  and  daseribed  as  follows  (or,  a  eertain  luHtt« 
in  taid  eity,  gtoing  the  itreet  and  number,  toith  the  land  under  and  adjoin- 
ing the  «iiine). 

{The  premitet  need  not  he  deieribed  quite  at  minutely  or  f*Uy  ae  it  proper 
in  a  deed  or  mortgage  of  land,  but  mittt  be  to  deteribed  at  to  identi/y  then 
perfectly,  and  make  it  certain  put  vihat  premitei  are  ietued.)  \ 

To  Hold  for  the  term  of from  the day  of ,  IB — , 

yielding  and  paying  therefor  the  rent  of per  anntun. 

ABd  said  lessee  does  promise  to  pay  the  said  rent  in  four  quarterly  pay- 
ments on  the  first  days  of  January,  April,  July,  and  October  in  each  year 
during  Mid  term,  {or  ttate  otherwite  just  when  the  paj/mente  of  rent  are  to 
be  fflad«)  and  to  quit  and  deliver  op  the  premises  to  the  lessor  or  his  attor- 
ney, peaceably  and  quietly  at  the  end  of  the  term,  in  as  good  order  and  con- 
dition, reasonable  use  and  wearing  thereof,  Are  and  other  unavoidahle  casual- 
ties eicepted,  as  the  same  now  are  or  may  be  put  into  by  the  said  lessor,  and 
to  pay  the  rent  as  above  stated,  and  all  taxes  and  duties  levied  or  to  be 
levied  thereon  during  the  term,  and  also  the  rent  and  taxec  as  above  stated 
for  such  further  time  aa  the  lessee  may  hold  the  laitie,  and  not  make  or  suffer 
any  waste  thereof;  nor  lease,  nor  underlet,  nor  permit  any  other  person  or 
persons  to  occupy  or  improve  the  same,  or  make  or  sutFer  to  be  made  any 
alteration  therein,  but  with  the  approbatioo  of  the  lessor  thereto  in  writing, 
haviDg  been  first  obtained;  and  that  the  lessor  may  enter  to  view,  and  make 
improvements,  and  to  expel  the  leesee,  if  he  shall  fail  to  pay  the  rent  and 
taxes  as  aforoaaid,  or  make  or  sufFer  any  atrip  or  waste  thereof. 

Itt  Witness  Whereof,  The  said  parties  have  hereaato  interchangeably  set 
their  hands  and  seals  the  day  and  year  first  above  written. 

{Signatwet.)     (SeaJe.) 

Signed,  Sealed,  and  Delivered  in  Pretence  of 

owe.) 

A  Faller  Fom,  with  a  FroTision  for  Abatement  of  Rent. 

This  Indenture,  Made  this  day  of  in  th»  year  of  ovr 

Lord  one  thousand  nin«  hundred  and ,  by  and  between  (name  and 

residence  of  lettor)  and  (name  and  retidenee  of  lettee). 

Witnesseth,  That  the  said  (name  of  lettor)  does  hereby  lease,  demise,  and 
let  onto  the  said  (name  of  lettee)   (describe  the  premiiet). 

To  Hold  for  the  term  of years,  commencing  the day  of 

A.  D.  one  thousand  nine  hundred  and th«  said  lesaee,  or 
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those  claim^g  onder  him,  yielding  and  paying  rent  therefor  the  BOm  of 
for  each  and  eTery  year,  and  after  the  same  rate  for  any  part  of  » 

And  the  said  leuee,  for  himself,  his  heira,  executors,  snd  administrators, 
does  hereby  covenant  to  and  with  the  Mid  lewor,  u)d  his  heirs  and  assigns, 

that  he  or  they  will  pay  the  said  rent  of in  equal  soms  of 

the  first  of  wbieh  payments  s&ll  be  made  on  the day  of 

A.  D.  one  thousand  nine  hundred  and and  that  he  or  they  irill  pay 

rent  after  the  same  rate  for  such  further  time  aa  he  tbe  said  lessee,  or  those 
ckimiDg  under  liini,  may  bold  the  premiaes ;  that  be  or  they  will,  from  time 
to  time,  upon  request  by  the  lessor,  or  his  beirs  or  assigns,  pay  to  them  such 
sum  or  suma  of  money  aa  Aall  be  equal  to  the  amount '  of  the  taxes  and 
duties,  and  water-taxes,  that  shall  be  levied  or  assessed  on  the  demised  prem- 
ises for  each  year  and  part  of  a  year  during  the  term  aforesaid,  and  during 
such  further  time  aa  the  said  lessee  and  those  claiming  ander  him  may  hold 
the  premises;  that  he  or  they  will  not  sofTer  nor  commit  any  strip  or  waste 
in  the  premises;  that  be  or  they  will  not  asdgn  this  lease,  nor  underlet  the 
whole  or  any  part  of  the  premises,  to  any  person  or  persons;  and  that  no 
alterations  or  additions  shall  be  made  during  the  term  aforesaid,  in  or  to 
tbe  same,  without  the  content  of  the  said  lessor,  or  of  those  having  his  estate 
in  tbe  premises,  being  first  obtained  in  writing,  allowing  thereof;  and  also 
that  it  shall  be  lawful  for  the  sold  lessor,  and  those  having  his  estate  in  tbe 
premises,  at  seasonable  times  to  enter  into  and  upon  the  same  to  examine  tho 
condition  thereof;  and  further,  that  he  the  said  leasee,  and  jiis  representa- 
tives, shaU  and  will,  at  the  expiration  of  said  term,  peaceably  yield  up  unto 
the  said  lessor,  or  those  having  his  estate  therein,  all  and  singnlsr  the  prem- 
ises, and  all  future  erections  and  additions  to  or  upon  the  seme,  in  as  good 
order  and  condition,  in  all  respects  (reasonable  wearing  and  use  thereof, 
and  damage  by  fire,  and  other  unavoidable  casualties  excepted)  as  the  same 
now  are,  or  may  be  put  into  by  the  said  lessor  or  those  having  his  estate  in 
tha  premises. 

FroTlded  always,  and  these  presents  are  upon  this  condition,  that  if  tbe 
said  rent  shall  be  in  arrear,  or  the  said  lessee  or  his  representatives  or  aa- 
■igns  do  or  shall  neglect  or  fail  to  perform  and  observe  any  or  either  of  the 
above  covenants  hereinbefore  contained,  which  on  his  or  their  part  are  to  be 
performed,  then  and  in  either  of  said  cases,  the  said  lessor,  or  those  having 
Us  estate  in  the  said  premises,  lawfully  may,  immediately  or  at  any  time 
thereafter,  and  while  such  neglect  or  default  continues,  and  without  further 
notice  or  demand,  enter  into  and  upon  tho  said  premises,  or  any  part  thereof, 
in  the  name  of  the  whole,  and  repossess  the  same  as  of  his  former  estate, 
and  expel  the  said  lessee  and  those  claiming  under  biro,  and  rempvs  his  or 
their  effects  (forcibly  if  necessary)  without  being  taken  or  deemed  guilty 
of  any  manner  of  trespass,  and  without  prejudice  to  any  remedies  wbieh 
might  otherwise  be  used  for  arrears  of  rent,  or  preceding  breach  of  covenant. 

And  proTlded  alio,  that  in  case  the  premises,  or  any  part  thereof,  shall, 
during  said  term,  be  destroyed  or  damaged  by  fire  or  other  unavoidable 
casualty,  so  that  the  same  sball  be  thereby  rendered  unfit  for  use  and  babi- 
tation,  then,  and  in  such  case,  the  rent  hereinbefore  reserved,  or  a  just  and 
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proportionata  part  thereof,  according  to  the  nature  and  extent  of  the  injuriea 
■ustalncd,  shall  be  auepended  or  abated  until  the  raid  premiBea  abail  have 
been  put  in  proper  condition  for  use  and  habitation  b;  the  said  lessor,  or 
theeo  preeenta  shall  thereby  be  determined  and  ended  at  the  election  of  the 
•aid  leasor  or  his -legal  representativea. 

IB  Teitlmonr  Whereof,  The  said  parties  have  set  their  tiande  and  seale  on 
the  daj  and  year  first  above  written,  to  this  and  to  another  Inetrnment  of 
like  tenor  and  date. 

(Signaturet.)     {Sealt.) 

Signed,  Sealed,  and  Pelfvered  f»  Freaanoe  •/ 


A  ^ort  Form  of  Lesu  is  hh  in  wnie  Weitern  Statea. 

Ihli  Indeitnre,  Made  this day  of ,  19 ,  between  (name 

and  rewiience  of  the  lettor)  part}'  of  the  first  part,  and  (name  and  retidenea 
of  the  lettee)  par^  of  the  secood  part,  witneeaeth  that  the  said  part;  of  the 
first  part,  in  consideration  of  the  covenants  of  the  said  partj  of  the  second 
part,  hereinafter  set  forth,  doth  by  these  presents  lease  to  the  said  part;  of 
the  second  part  the  following-described  property,  to  wit:  (deteribe  the  prop- 
erty). 

To  Have  and  to  Hold  the  same  to  the  said  party  of  the  second  part,  from 

the day  of ,  IB — ,  to  the day  of  ,  IB 

And  the  said  party  of  the  second  part,  in  consideratioD  of  the  leasing  the 
premises  aa  above  set  forth,  covenants  and  agrees  with  the  party  of  the  first 
part  to  pay  the  said  party  of  the  firet  part,  as  rent  for  the  same,  the  sum  of 

dollars,  payal))e  hb  follows,  to  wit  (here  etate  the  time  and  terms  of 

payment,  much  as  m  the  flrtt  form  of  leate  hereinbefore  given). 

The  said  party  of  the  second  part  further  covenants  with  the  raid  part;r 
of  the  first  part,  that  at  the  expiration  of  the  time  tneationed  in  this  lease, 
peaceable  possession  of  the  said  premises  shall  be  given  to  said  party  of  the 
first  part,  in  as  good  condition  aa  they  now  are,  the  usual  wear,  inevitable 
accidents,  and  loss  by  fire  excepted;  and  that  upon  the  non-payment  of  the 
nbole  or  any  portion  of  the  raid  rent  at  the  time  when  the  same  is  above 
promised  to  be  paid,  the  raid  party  of  the  first  part  may,  at  bia  election, 
either  distrain  for  said  rent  due,  or  declare  this  tease  at  an  end,  and  recover 
poseession  as  if  the  same  waa  held  by  forcible  detainer;  the  Sflid  party  of  the 
second  part  hereby  waiving  any  notice  of  such  election,  or  any  demand  for 
the  possession  of  said  premises. 

The  covenants  herein  shall  extend  to  and  be  binding  upon  the  heira,  ex- 
eentors,  and  adminiBtrators  of  the  parties  to  this  lease. 

Wltneu  the  hands  and  seals  of  the  parties  aforeaaid. 

(Signature  of  le»ior.)     (Seal) 
(Signature  of  lessee.)     (Seal.) 
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Lease  of  City  Property,  in  use  ia  Uauachosetts. 

Illlt  Indentvie,  Made  the da.j  of in  the  je&r  nineteen 

hundred  and  ,  between of ,  (hereinafter  called  the 

leasar    )   of  tlte  one  part,  and of ,  (heiBinafter  called  the 

JesBee    )  of  the  other  part, 

WitneMeth,  That  in  (onelderation  of  the  rent  and  covenants  herein  re- 
served and  contained  on  the  part  of  the  lessee  &nd  his  heira,  exeentors,  ad- 
ministrators and  asrigne,  to  be  paid,  perf  omed  and  observed,  the  lessor  doth 
berebf  deniise  and  lease  anto  the  lessee  (description  of  property  leated). 

To  Hare  and  to  Hold  the  premises  hereby  demised  unto  the  leasee  ,  his 

executors,  administrators  and  assigns,  for  the  term  of  years  from 

.     Yielding  and  paying  therefor  the  yearly  rent  of dollars, 

doling  the  said  term  by  equal payments  of dollars  on  the 

day  of  each for  the ending  with the  first 

payment  to  be  made  on  the day  of next,  and  also 

at  the  legsl  determination  of  this  lease  a  proportionate  part  of  the  said  rent 
for  any  pKrt  of  a then  noeipired. 

Axd  the  lessee  does  hereby  for  himeelf  and  his  heirs,  executors,  administra- 
tors and  assigns,  covenant  with  the  lessor,  his  heirs  and  assigns,  that  the 
lessee,  his  executors,  administrators,  or  assigns,  during  the  said  term  and  for 
such  further  time  as  he  or  they  or  any  other  person  or  persons  claiming  under 
him  shall  hold  the  said  premises  or  any  part  thereof,  will  pay  unto  the  lessor, 
his  heirs  or  aaaigna,  the  said  rent  at  the  times  and  in  the  manner  aforesaid, 
and  will  keep  all  and  singular  the  said  premises  in  sueh  repair,  order  and 
condition  as  the  same  are  in  at  the  commencement  of  the  said  term,  or  may 
be  put  in  daring  the  continuance  thereof,  damage  by  Are  or  other  nnavoida- 
ble  casualty  only  excepted;  and  will  pay  all  taxes  and  charges. for  water; 
and  will  save  the  lessor,  his  heirs  and  assigns  harmless  from  all  loss  and 
damage  occasioned  by  the  use  or  escape  of  water  upon  the  said  premises,  or 
by  the  bursting  of  the  pipes,  or  by  any  nuisance  made  or  suffered  on  the 
'  premises,  as  well  as  from  any  claim  or  damage  arising  from  neglect  in  not 
removing  snow  and  ice  from  the  roof  of  the  building,  or  from  the  sidewalks 
bordering  upon  the  premises  so  leased;  and  will  not  assign  this  Tease  nor 
underlet  the  whole  or.any  part  of  the  said  premises  without  first  obtaining 
on  each  occasion  the  consent  in  writing  of  the  lessor,  his  heirs  and  assigns; 
'  and  will  not  ;ierniit  any  hole  to  be  drilled  or  made  in  the  stone  or  brickwork 
of  the  said  building,  or  any  placard  or  sign  to  he  placed  upon  the  boilding, 
except  such  and  in  such  place  and  manner  as  shall  have  been  drst  approved 
In  writing  by  the  lessor,  his  heirs  or  assigns;  and  will  keep  good  with  glass 
of  the  same  kind  and  quality  as  that  which  may  be  injured  or  broken,  all  the 
glass  now  or  hereafter  on  the  premises,  unless  the  same  shall  be  broken  by 
Are,  acknowledging  that  the  same  is  now. whole  and  In  good  order;  and  will 
defray  all  the  expenses  of  emptying  and  cleaning  the  drains  and  cesspool, 
and  will  leave  the  same  empty ;  and  at  the  expiration  of  the  said  term  will 
remove  his  or  their  goods  and  effects,  and  those  of  all  persona  claiming  under 
him  or  them,  anil  will  peaceably  yield  up  to  the  lessor,  his  heirs  or  assigns, 
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the  said  premises,  end  all  erectioQB  and  additions  made  to  or  apon  the  same, 
in  good  repair,  order  and  condition  in  all  respectii,  damage  hj  Are  or  other 
tmavoidable  casualtj  excepted;  and  that  during  the  said  term,  and  aueh 
further  time  aa  aforesaid,  the  said  premises  shall  Dot  be  overloaded,  dam- 
aged or  defaced;  and  no  trade  or  occupation  ^all  be  carried  on  upon  the 
said  premises,  or  use  made  thereof  which  shall  be  unlawful,  improper,  noisj, 
or  oSeusire,  or  contrary  to  any  law  of  the  CommoDwealth  or  ordinance  or 

bjr-Iaw  of  the  City  of for  the  time  being  iu  force,  or  iujurious  to 

any  pecHon  or  property;  and  no  act  or  thing  shall  be  dooe  upon  the  said 
premiMB,  which  may  make  void  or  TOidable  any  insurance  of  the  said  pi«m- 
Isea  or  building  against  Are,  or  may  render  any  increased  or  extra  premium 
payable  for  any  such  insurance;  and  no  addition  or  alteration  to  or  upon 
the  said  premises  shali  be  made  without  the  eonaent  of  the  lessor,  his  hdrs 
or  assigns;  and  all  property  of  any  kind  that  may  be  on  the  premises  shall 
be  at  the  sole  risk  of  the  lessee,  or  those  claiming  through  or  under  him,  and 
the  Ibbbot,  bis  heirs  or  assigns  shsii  not  be  liable  to  the  lessee  or  any  other 
person  for  any  injury,  loss,  or  damage  to  any  person  or  property  on  the 
premises;  and  that  the  leesor,  hia  heirs  or  aaaigns  and  hia  or  their  agents 
may  during  the  said  term,  at  seasonable  times,  enter  to  view  the  said  prem- 
ises, and  may  remoTS  placards  and  signs  not  approved  and  aflized  as  herein 
provided,  and  may  make  repairs  and  alterations  if.  he  or  they  should  elect 
so  to  do,  and  may  show  the  said  premises  and  building  to  others,  and  at  any 
time  within  three  months  next  before  the  expiration  of  the  said  term  may 
affix  to  any  suitable  part  -of  the  said  premises  a  notice  for  letting  or  selling 
the  said  premises,  or  building,  and  keep  the  same  so  affixed  without  hindrance 
or  molestation. 

Provided  Always,  tbat  In  ease  the  said  premises,  or  any  part  thereof,  or 
the  whole  or  any  part  of  the  boilding  of  which  tbay  are  a  part,  shall  be 
taken  for  any  street  or  other  public  use,  or  shall  be  destroyed  or  damaged 
by  Are  or  other  unavoidable  casualty,  or  by  the  action  of  the  city  or  other 
authorities,  after  the  execution  hereof  and  before  tbe  expiration  of  the  said 
term,  then  this  lease  and  ttae  said  term  shall  terminate  at  the  election  of  the 
lessor,  or  his  heirs  or  assigns,  and  such  sleetiou  may  be  made  in  case  of  any 
such  taking  notwithstanding  the  entire  ioterest  of  the  lessor,  or  bis  heirs  or 
assigns  may  have  been  divested  by  such  taking;  and  if  they  shall  not  so 
elect,  then  in  ease  of  any  such  taking  or  destruction  .of  or  damage  to  the 
demised  premises,  a  just  proportion  of  the  rent  thereinbefore  reserved,  ac- 
cording to  the  nature  and  extent  of  the  injury  sustained  by  the  demised 
premises,  shall  be  suspended  or  abated  until  the  demised  premises,  or  in  ease 
of  such  taking,  what  may  remain  thereof,  shall  have  been  put  in  proper  con- 
dition for  use  and  occupation. 

TrOTlded  also,  and  these  presents  ore  upon  this  condition,  that  if  the 
lessee  or  his  executors,  administrators  or  assigns  do  or  shall  neglect  or  fail 
to  perform  or  observe  any  of  the  covenants  contained  in  these  presents,  and 
on  his  or  their  part  to  be  performed  or  observed,  or  if  the  estate  hereby 
created  shall  be  taken  on  execution,  or  by  other  process  of  law,  or  if  the 
lessee  or  his  executors,  administrators,  or  Bssigne  shall  be  declared  bankrupt 
or  insolvent  according  to  law,  or  if  any  assignment  shall  be  made  of  his  or 
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tbeir  propert7  for  the  benefit  of  creditorH,  then  and  in  anj  of  the  raid  caseo, 
(DOtwitbatBudjug  an;  licenae  of  an;  fonuer  breach  of  covenaot  or  waiver  of 
the  benefit  hereof  or  couaent  in  a  former  inetance)  the  lessor,  or  hi»  heirs  or 
asaigiiB,  lawfully  maj,  immediate];,  or  at  any  time  thereafter,  and  without 
demand  or  notice,  enter  into  and  upon  the  said  premiseB  or  an;  part  thereof 
in  the  name  of  the  whole,  and  repoaaeBS  the  same  aa  of  their  former  estate, 
and  expel  the  leasee  and  those  claiming  through  or  under  him  and  remove 
their  effects  (forcibly,  if  necesaary),  without  being  deemed  gnilty  of  any 
manner  of  treapasa,  and  without  prejudice  to  any  remedies  which  might 
otherwise  be  used  for  arrears  of  rent  or  preceding  breach  of  covenant,  and 
upon  entry  as  aforesaid  this  lease  shall  determine;  and  the  leasee  covenanta 
that  in  case  of  aiich  termination  he  will  indemnify  the  leeaor,  his  heire  and 
assigns,  against  all  loss  of  rent  and  other  payments  which  be  or  they  may 
incur  by  reason  of  such  termination  during  the  residue  of  the  time  first  above 
specified  for  the  duration  of  the  said  term. 

la  Witness  Wbereot,  the  said  parties  have  hereunto  aet  their  handa  and 
eeals,  the  day  and  year  first  above  written. 

L.  S. 

-. L.  B. 

(292.) 

Leaae  of  City  Property,  in  uk  in  Chicapi. 

This  Indenture,  Made  this day  of in  the  year  of  our 

Lord  one  thouaand  nine  hundred  and between  (name  of  tha  leMor) 

of  the  city  of in  the  County  of and  State  of party 

of  the  first  part,  and  {name  and  rwtdenoe  of  the  leasee)  of  the  second  part, 

Wltneaseth,  That  the  said  party  of  the  first  part,  for  and  in  consideration 
of  the  covenants  and  agreeiveBts  hereinafter  mentioned,  to  be  kept  and  per- 
formed by  the  said  party  of  the  second  part,  or  his  executors,  administra- 
tors, and  assigns,  has  demised  and  leased  to  the  aaid  party  of  the  second 
part  all  those  premises  situate,  lying,  and  being  in  the  city  of  Chicago,  in 
the  County  of  Cook,  and  State  of  Illinois,  and  known  and  descriiied  aa  fol- 
lows, to  wit  (here  deicribe  the  premuet). 

To  Hare  and  to  Hold  the  said  above-deectilied  premises,  with  the  appur- 
tenances, unto  the  said  party  of  the  second  part,  and  his  executors,  admin- 
istrators, and  assign^  from  the day  of in  the  year  of  our 

Lord  one  thouaand  nine  hundred  and ,  for  end  during  the  term  of 

years,  and  until  the  day  of  in  the  year  of  our 

Lord  one  thousand  nine  hundred  and ,  the  said  party  oftbe  second 

partpaying  rent  therefor,  as  hereinefter  stated. 

And  the  said  party  of  the  second  part,  in  consideration  of  the  leasing  the 
premises  aforesaid,  by  the  said  party  of  the  first  part,  to  the  said  party  of 
the  second  part,  does  covenant  and  agree  with  the  aaid  party  of  the  first 
part,  and  his  heirs,  execntora,  administratora,  and  aaaigns,  to  pay  the  aaid 
party  of  the  first  part,  at  the  bouae  (or  office  or  Mtore)  of  the  said  party  of 

the  first  part,  nural>ered in Street,  Chicago,  or  at  the  house 

or  ofBce  of  his  assigns,  as  rent  for  tlie  aaid  demised  premises,  the  sum  of 
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(ttate  the  tohole  annual  rent)  psjRble  ai  followa  (here  ttate  the  littea  and 
temn  of  the  pagmentg  of  rent). 

And  it  ie  further  agreed  bj  the  said  partj  of  the  seeoad  part,  in  eonsid- 
oratioiL  of  the  leasiug  of  the  preniises,  that  the  said  partj  of  the  second  part 
ahall  and  will  pa7,  or  cause  to  be  puid,  promptlj,  as  soon  as  the  ssine  bo- 
comes  due,  all  aaseBsmentB  tot  water-reuts  that  may  be  levied  upon  said  de- 
mised premises,  dnTing  the  cootiDuance  of  this  Icsae,  by  the  Board  of  Water 
Com misii oners  of  the  city  of  Chicago,  and  sa\e  the  said  premises  nnil  ths 
said  party  of  the  first  part  harmlesa  therefrom,  and  that  he  will  keep  said 
premises  in  a  clean  and  healthful  Eondition,  in  accordance  witli  the  ordi- 
naneea  of  the  city  and  the  direction  of  the  Sewerage  CommisBioners. 

And  the  said  party  of  the  second  part  hereby  covenants  and  agrees,  in 
case  of  delay  in  payment  of  any  water-rent  levied  upon  said  premises  during 
said  term,  to  pay  said  party  of  the  first  part,  as  liquidated  damages  for  such 
breach  of  covenant,  double  the  sum  of  such  rent  so  asseaaed  upon  said  prem- 
ises as  aforesaid. 

And  the  said  party  of  the  second  part  farther  covenants  with  the  said 
party  of  the  first  part,  that  at  the  expiration  of  the  time  in  this  lease  men- 
tioned, he  will  yield  up  the  said  demised  premises  to  the  said  party  of  the 
first  part,  in  as  good  condition  as  nhen  the  aame  were  entered  upon  by  the 
said  party  of  the  second  part,  loss  by  fire  orlnevitable  accident,  and  ordinary 
wear  excepted. 

It  is  further  agreed  by  the  said  party  of  the  second  part,  that  neither 

he  nor  bis  legal  representatives  will  underlet  aaid  pemises,  or  any  part 
thereof,  or  asdgn  thie  lease,  without  the  written  assent  of  aaid  party  of  tho 
first  part,  first  had  and  obtained  thereto. 

It  Is  SxprenlT  Xrndentood  and  Agreed,  by  and  between  the  parties 
aforesaid,  that  if  the  rent  above  rceerved,  or  any  part  thereof,  shall  be  be- 
hind or  unpaid  on  the  day  and  at  the  place  of  .payment  whereon  the  same 
ought  to  be  p^d,  as  aforesaid,  or  if  default  shall  be  made  in  aiy  of  tlie 
covenants  herein  eontsineil,  to  be  kept  by  the  said  party  of  the  second  part, 
or  his  execntors,  administrators,  and  assigns,  it  shall  and  may  be  lawful  for 
the  said  party  of  the  first  part,  or  his  heirs,  executors,  administratoiB,  agent, 
attorney,  or  assigns,  at  hia  or  their  election,  to  declare  said  term  ended,  and 
the  aaid  demised  premises,  or  any  part  tliereof,  either  with  or  without  procesa 
of  law,  to  reSnter,  and  the  said  party  of  the  second  part,  or  any  other  person 
or  persons  occupying,  in  or  upon  the  same,  to  expel,  remove,  and  put  out, 
using  such  force  as  may  be  necessary  fat  so  doing,  and  the  said  premises 
again  to  repossess  and  enjoy  as  In  his  0[  their  first  and  former  estate;  and 
it  shall  be  the  duty  of  the  said  party  of  the  second  part,  bis  executors,  ad- 
ministrators, or  assigns,  to  be  and  appear  at  the  said  place  above  specified 
for  the  payment  of  said  rent,  and  then  and  there  tender  and  pay  the  same 
as  the  same  shall  fall  due  from  iime  to  time,  as  above,  to  the  said  party  of 
the  first  part,  or  his  agent  or  as8l,'nis;  or  In  hfa  or  their  absence,  if  the  party 
of  the  second  part,  or  his  legal  reprewmtativei,  shall  offer  to  pay  the  same 
then  and  there,  snch  offer  shall  prevent  such  forfeiture. 

And  it  is  expressly  understood  tbat  it  shall  not  be  necessary  in  any  event 
for  the  party  of  the  first  part,  or  his  assigns,  to  go  on  or  near  the  aaid  de- 
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mised  premiset  to  demand  aaid  rent,  or  elaeirhere  than  at  the  place  afure- 
wid.  And  in  the  event  of  an;  rent  being  due  and  unpaid,  ffhethei  before  or 
alter  each  forfeiture  declared,  to  diatrain  for  an;  rent  that  maj  be  doe 
thereon,  npon  any  property  belonging  to  the  eaid  party  of  the  second  part, 
whether  the  aome  be  exempt  from  ezocntion  or  dietreaa  by  law  or  not,  and 
the  aaid  part  of  the  second  part,  in  that  case,  hereby  waives  all  legal  righta 
which  he  may  have  to  hold  or  retain  any  aoch  property,  nndei  any  ex- 
emption laws  now  in  force  in  this  Btiite,  or  in  any  other  way.  Meaning  and 
Intending  hereby  to  give  to  the  aaid  party  of  the  first  part,  and  hie  beirs, 
exeentors,  adminlstratora,  and  assigns,  h  valid  and  first  lien  npon  any  and  all 
the  goods,  chattels,  or  other  property  belonging  to  the  said  party  of  the  sec- 
ond part,  as  secnrity  for  the  payment  of  said  rent,  in  manner  aforesaid,  any- 
thing hereinbefore  contained  to  the  contrary  notwithstanding.  And  if  at 
any  time  said  term  shall  be  ended  at  such  election  of  said  party  of  the  first 
part,  or  his  heirs,  executors,  administrators,  or  assigns,  as  aforesaid,  or  in 
any  other  way,  the  aaid  party  of  the  second  part,  for  himself  and  his  execu- 
tory administrators,  and  asaigna,  does  hereby  covenant,  promise,  and  agree 
to  farrender  and  deliver  np  said  above- described  premises  and  property 
peaceably  to  the  said  party  of  the  first  part,  or  his  heirs,  executors,  admin- 
istrators, and  assigns,  immediately  npon  the  determination  of  said  term  as 

aforeaaid;   and,  if     he     shall  remain  in  the  possession  of  the  same 

days  after  notice  of  such  default,  or  after  the  termination  of  this  lease,  in 
any  of  the  ways  above  named,  he  shall  be  deemed  guilty  of  a  forcible 
detainer  of  aaid  demised  premises  under  the  statute,  and  shall  be  snbject  to 
all  the  conditions  and  pToriaions  above  named,  and  to  eviction  and  removal, 
forcibly  or  otherwise,  with  or  without  process  of  law,  as  above  stated;  and 
In  order  to  enforce  a  forfeiture  of  thia  lease  for  non-payment  of  rent  when 
due,  no  dmnand  for  rent  when  dne  shall  he  required,  any  demand  being 
hereby  expressly  waived. 

And  it  is  further  covenanted  and  agreed  by  and  between  the  parties,  that 
the  party  of  the  second  part  shall  pay  and  discharge  all  costs  and  attorney's 
fees  and  expenses  that  shall  arise  from  enforcing  the  covenants  of  this  in- 
denture by  the  party  of  the  first  part. 

In  Teitimoay  Whereof,  The  said  parties  have  hereunto  set  their  hands 
and  aeala  the  day  and  year  first  above  nritten. 

(Signature  of  letior.)     (Seal.) 
(Signature  of  lessee.)     (Seal.) 

Jn  Presence  of 

(2930 

Xeaw,  with  CDvenantB  ai  to  Water-Eate,  and  Injnry  by  Fire,  in 
UK  in  New  York. 

This  Agteemeilt,  Made  between  (name  and  resid^ioe  of  lessor)  party  of 
Qte  first  part,  and  (name  and  residence  of  lessee)  party  of  the  second  part, 
witnesseth,  that  the  said  party  of  the  first  part  has  agreed  to  let,  and  herel^ 
does  let,  and  the  said  party  of  the  serond  part  has  agreed  to  take,  and  here- 
by does  take,  the  following-described  premisee  (here  describe  the  premUet), 
for  the  term  of  .^—^—  years,  ti 
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to  be  occupied  {describe  the  intended  oeatpation)  and  not  otherwiae.  And 
the  said  party  of  the  second  part  hereby  covenants  nnd  agrees  to  pay  unto 

the  said  party  of  the  first  part  the  annual  rent  or  aum  of  dollars, 

p&yable  (ttate  the  tmei  and  term  of  th«  payments.) 

And  shall  also  pay  the  Croton  water-rete,  and  will  keep  the  plumbing' 
work,  pipea,  glass,  and  the  premiees  generally  in  repair,  and  irill  surrender 
th^n  at  the  expiration  of  the  aaid  term,  in  aa  good  state  and  condition  aa 
reasonable  use  and  near  thereof  will  permit. 

And  the  said  party  of  the  second  part  further  covenants  that  lie  will  not 
assign,  let,  or  underlet  the  whole  or  any  part  of  the  said  premises,  nor  make 
any  alteration  therein  without  the  written  consent  of  the  said  party  of  the 
first  part,  under  the  penalty  of  forfeiture  and  damages;  and  that  he  will  pot 
occupy  the  aaid  premises,  nor  permit  the  same  to  be  occupied,  for  any  traai- 
nraa  deemed  extra-haEardoua  without  the  like  consent,  under  the  like  penalty. 
And  the  said  party  of  the  second  part  further  eoTeuants  that  he  will  permit 
the  aaid  party  of  the  first  part,  or  hia  agent,  to  show  the  premises  to  persons 
wishing  to  hire  or  purchase,  and  three  months  n6zt  preceding  the  expiration 
of  the  term  will  permit  the  uaual  notices  of  "t«  let,"  or  "for  sate,"  to  be 
placed  upon  the  windows,  nails,  or  doors  of  said  premises  and  remain  thereon 
without  hindrance  or  molestation. 

And  also,  that  if  default  be  made  in  any  of  the  covenants  herein  contedned 
on  the  part  of  the  party  of  the  second  part,  or  if  the  said  premises  or  any 
part  thereof  shall  become  vacant  during  the  said  term,  the  said  party  of  the 
first  part  maj'  reenter  the  same,  either  by  force  or  otherwise,  without  being 
liable  to  any  prosecution  therefor;  and  re-let  the  said  premises  or  any  part 
thereof  in  one  or  more  parcels,  aa  the  agent  of  the  said  par^  of  the  eecond 
part,  and  receive  the  rent  thereof,  applying  the  same,  first  to  the  payment  of 
such  expense  as  be  may  be  put  to  in  reentering,  and  then  to  the  payment 
of  the  rent  due  by  these  presents;  and  the  balance  (if  any)  to  be  paid  over 
to  the  said  party  of  the  second  part;  and,  in  case  of  deficiency,  said  party 
of  the  second  part  will  pay  the  same. 

And  the  said  party  of  the  second  part  hereby  further  covenants  that  if 
any  default  be  made  in  the  payment  of  the  said  rent,  or  any  part  thereof,  at 
the  times  above  specified,  or  if  default  be  made  in  the  performance  of  any  of 
the  covenants  or  agreements  herein  contained,  the  aaid  hiring,  and  the  rela- 
tion of  landlord  and  tenant,  at  the  option  of  the  said  party  of  the  first  part, 
shall  wholly  cease  and  determine;  and  the  aaid  party  of  the  first  part  ahall 
and  may  reenter  the  said  premises,  and  lemove  all  persons  therefrom;  and 
the  said  party  of  the  second  part  hereby  expressly  waives  the  service  of  any 
notice  in  writing  of  intention  to  reenter,  as  provided  for  in  the  tiiird  aee- 
tion  of  an  act  entitled  "An  Act  to  abolish  Distress  for  Bent,  and  for  other 
Purposes,"  passed  May  13,  1846. 

And  it  is  further  agreed  between  the  parties  to  these  presents,  that,  in 
case  the  building  hereby  leased  ahall  be  partially  damaged  by  fire,  the  same 
shall  be  repaired  as  speedily  aa  possible  by  the  party  of  the  first  part;  that, 
in  case  the  damage  ahall  be  so  extensive  aa  to  render  the  building  untenanta- 
ble, the  rent  shall  cease  until  the  same  be  repaired;    provided  the  damage 
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b«  not  eansed  bj  the  earetetenesa  or  negligent  of  the  part7  ot  the  second 
part,  or  his  agentg  or  Berv&nts. 

If  the  boildiDg  be  bo  damaged  that  the  owner  sball  decide  to  rebuUd,  the 
term  shall  cease,  the  premises  be  surrendered,  and  the  accrued  rent  be  paid 
Dp  to  the  time  of  the  tie. 

la  conaiderBtiOQ  of  the  letting  of  the  premises  above  mentiotied  to  the 
above  named  (name  of  the  tetaee)  and  of  the  sum  of  one  dollar  to  him  paid 
hj  the  said  part/  of  the  fiiat  part,  tbe  said  partj  of  the  second  part  does 
hereby  covenant  and  agree  to  and  with  the  party  of  the  first  part  above 
named,  and  his  legal  representatives,  that  if  default  shall  at  any  time  be 
made  by  the  said  party  of  the  second  part,  in  tbe  pigment  of  the  rent  and 
performance  of  the  covenants  above  contained  on.  his  part  to  be  paid  and 
performed,  that  he  will  well  and  truly  ^ay  the  said  rent  or  any  arrears 
thereof,  that  may  reraain  dne  nnto  the  said  par^  of  the  first  part,  and  also 
an  damages  that  may  arise  in  consequeDce  ot  tbe  non-perfomianee  of  said 
covenants,  or  either  of  them,  without  requiring  notiea  of  any  such  default 
from  tbe  said  party  of  tbe  first  part. 

Witness  our  hands  and  seals  this day  of in  the  year  of 

oar  Lord  one  tbonsand  nine  hundred  and 

(Wiineu.) 

{Signature  of  lettor.)     (Seal) 
(Signature  of  leMee.)     (Seal) 

(«»*.) 

Lease  of  City  Property,  in  tue  in  St.  Lonis. 

This  Indenture,  Hade  Uie day  of  in  the  year  of  our 

Lord  nineteen  hundred  and ,  between  (name  and  reeidenee  of  the 

Insor)  of  the  first  part,  and  (naiM  and  reeidenee  of  leetee)  of  tbe  second 

Witnesseth,  That  the  said  party  of  tbe  first  part,  in  conaldGration  of  the 
rents,  covenants,  and  stlpulatione  hereinafter  mentioned,  and  hereby  agreed 
to  be  paid,  kept,  and  performed  by  the  said  party  of  the  second  part,  his 
executeni,  administrators,  and  assigns,  hath  leased,  and  by  these  presents 
doth  lease,  to  the  said  party  of  tbe  second  part  the  following  described 
premisee  (A«re  detcribe  the  Ju»is«,  at  of  brick,  or  ttone,  mtvtber  of  itoriei, 

etreet,  and  number  in  the  bloelc)  in  block  No.  in  the  city  of  St. 

Louis,  to  commence  on  the day  of ,  19 ,  for  and  during 

the  term  of at  tlie  annua]  rent  of payable  in  four  equal 

quarterly  payments,  beginning  three  months  from  the  date  hereof.  Any 
failure  to  pay  each  payment  of  rent  when  due,  to  produce  a  forfeiture  of 
this  lease,  if  so  determined  by  said  lesser  or  bis  sueccMora.  Tlie  lease  of 
said  tenonent  or  any  part  of  it  is  not  assignable,  nor  is  said  tenement  or 
any  part  of  it  to  be  underlet,  without  the  written  consent  of  said  lessor, 
under  penalty  of  forfeiture.  And  it  is  hereby  covenanted,  that,  at  the  ei- 
piratiou  of  this  lease,  the  said  tenement  and  premises  are  to  be  surrendered 
to  said  lessor,  his  heirs,  assigns,  or  BueeesMTS,  in  the  condition  received,  only 
excepting  its  natural  wear  and  decay,  or  the  effects  of  accidental  fiie.  All 
39 
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repairs  deemed  ueeeuaiy  hy  said  lesKe  to  be  made  at  his  espeoM.  All  ftz- 
tures  aliall  be  bound  for  the  rent. 

The  said  leesee  and  ali  holding  under  tdm  heieby  engaging  to  pay  the 
rent  above  reserved,  and  double  rent  for  every  day  when  be  or  anj  one  eUo 
in  bis  name  shHll  hold  on  to  the  whole  or  an/  part  of  said  tenement,  after 
the  expiration  of  this  lease,  or  of  ite  focfeitnro  for  non-payment  of  rent,  ete. 
This  tenement  and  premises  to  be  kept  free  of  anf  nuisance  in  or  adjacent 
thereto,  at  the  expense  of  the  said  lessee. 

(Signature  of  leuoT.')      {Seat} 
isionaiare  of  JeatM.)      (Seal) 
(IVitneu.) 

(X9B.) 

I«tue  of  Suite  of  Booma. 

Tut  IndeBtnre,  Made  this daj  of in  tbe  jear  one  ttaoa- 

sand  nine  hundred  and  between  of  . — ^^ of  tbe  first 

part,  and of of  tbe  second  part,  witneaseth : 

That  the  said  party  of  the  first  part  doth  herebj'  demise  and  lease  unt« 

the  said  part;  of  the  second  part  the  SuHe  of  Booma  numbered , in 

the  (here  deacribe  the  building  by  name  or  street  and  ntimber  and  name  of 
city  or  tovm). 

To  Kave  aad  to  Hold  the  above-described  promisee  for  tbe  term  of 
,  beginning  with  the ; daj  of A.  D.  19 , 

Yielding  and  PaTlng  (except  only  in  case  of  fire  or  other  casualtj'  as  here- 
inafter mentioned)  the  rent  or  sum  of  doUars  yeariy,  by  equal 

payments  of  dollars  each,  at  the  expiration  of  each  and 

every hereafter  during  said  term,  and  at  that  rate  for  snch  fnrther 

time  as  the  said  lessee,  or  any  other  person  or  persons  elaiming  under 
him  shall  hold  the  said  premises  or  any  part  thereof;  the  first  payment 
thereof  to  be  made  on  the day  of now  next  ensuing. 

And  the  lessee  hereby  covenants  with  the  lessor  and  his  heirs  and  as- 
signs that  he  and  his  eiecnton  and  administrators  will  pay  the  said  rent  in 
manner  aforesaid;  that  they  will  not  assign  this  lease  nor  underlet  the  whole 
or  any  part  of  the  leased  premises;  that  they  will  not  make  or  suffer  any 
unlawful,  improper,  noisyi  °r  otherwise  offensive  use  thereof,  nor  any  use 
whatsoever  other  than  as  and  for  a  private  reddenee;  that  they  wUl  not 
drive  any  nails  or  screws  in,  or  otherwise  mar,  deface  or  alter  the  plastering, 
woodwork,  or  any  other  part  of  tbe  leased  premises;  that  they  will  allow  the 
lessor  and  his  heirs  and  assigns,  and  their  agents,  at  seasonable  times  to 
enter  upon  said  prpmises,  and  examine  the  condition  thereof,  and  make  nec- 
essary repairs;  that  they  will  conform  to  such  reasonable  regulations  as  may 
from  time  to  time  be  established  by  tbe  lessor,  or  by  his  heirs  or  assigns, 
for  the  general  convenience  of  the  tenants  of  said  building;  and  at  the  end 
of  said  term  will  peaceably  deliver  up  tbe  leased  premises,  in  good  and  ten- 
antoble  order  and  condition  to  the  lessor  or  to  bis  heirs  or  sssigns. 

Prorided  always,  and  these  presents  are  npon  this  condition,  that  in  cue 
of  a  breach  of  any  of  the  covenants  to  be  observed  on  the  part  of  the  lessee, 
or  io  case  the  estate  hereby  created  ehaQ  be  taken  from  ibe  lesaee  or  from 
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Ub  reptesentativea  I17  procesB  of  law,  by  proceedings  in  bsnkrnptcj  or  in- 
BOlveney  or  othemise,  the  lessor  or  his  heirs  or  asdgns  ma^,  while  the  de- 
fault or  neglect  contbues,  or  tt  ttay  time  after  such  taking  hj  process  of 
law,  and  notwithstanding  anj  licease  or  wuver  of  anj  prior  breach  of  con- 
dition, without  any  notice  or  demand  enter  npon  the  leased  premises  and 
thereby  determine  the  estate  hereby  created,  and  may  thereupon  expel  and 
remove,  forcibly  if  neeeBsary,  the  lessee  and  those  elaimiug  under  him  and 
their  effects. 

Bnt  It  is  Agrtti  that,  in  ease  of  a  determination  of  the  estate  hereby 
created  by  an  entry  for  breach  of  the  condition  herein  contained,  the  lessee 
shall  indemnify  the  lessor,  or  his  heirs  or  assies  for  all  loss  or  damage 
which  they  may,  prior  to  the  time  fixed  as  above  for  the  expiration  of  this 
lease,  suffer  by  reason  of  such  determination,  whether  through  decreased 
rent  of  said  estate  or  otherwise;  and  it  is  also  agreed  that  if  the  leased 
premisas  or  any  part  thereof  shall  be  damaged  by  fire  or  other  tmavoidable 
casualty,  so  as  to  be  thereby  rendered  anfit  for  nae  and  oeenpatiou,  then 
and  in  Bnch  case  the  rent  hereinbefore  reserved,  or  a  jast  and  proportionate 
part  thereof,  according  to  the  nature  and  extent  of  the  injury  sustained, 
shall  be  abated  until  the  said  premises  shall  have  been  duly  repaired  and  re- 
stored by  the  lessor  or  his  heirs  or  assigns,  ot,  in  ease  they  shall  be  sub- 
stantially destroyed,  the  estate  hereby  created  shall  therenpon  be  determined. 

It  ii  also  Lgitti  that  all  fnrnitnre,  merchandise  or  property  of  any  kind 
which  may  be  on  said  premises  shall  be  at  the  sole  risk  of  the  lessee,  or  if 
the  whole  or  any  part  thereof  diall  be  destroyed  or  damaged  by  fire,  water, 
or  otherwise,  the  lessor  shall  in  no  case  be  held  liable  to  any  party  by  reason 
thereof. 

In  Witness  Whereof  the  said  parties  hereunto,  and  te  another  instrument 
of  like  tenor,  set  their  hands  and'  seals  on  the  day  and  year  first  above  writ- 
ten. 

Signed  and  gaoled  in  presence  of 

<«86.) 

Xeue  of  Suite  of  Eoonu — ^Falter  Foim. 

mi  Indenture,  Made  this day  of in  the  year  one  then- 

sand  nine  hondred  and between  of  of  the  first 

part,  and of of  the  second  part, 

WltveiMtb,  That  the  said  party  of  the  first  part  doth  hereby  demise  and 
lease  unto  t^  said  party  of  the  second  part  the  SUITE  OF  ROOMS  num- 
bered — .^.^_  in  the  (here  detcribe  building  by  name,  or  by  street  and  nwffi' 
ber  and  name  of  eily  or  town) , 

To  Bare  and  to  Hold  the  above  described  premises  for  the  term  of 

:_,  beginning  with  the day  of ,  A.  "D,  19 ,  and  this 

lease  shall  continue  in  full  force  and  effect  thereafter  from  year  to  year, 

until  one  of  the  parties  shall  on  or  before  the day  of in 

any  year,  g^ve  to  the  other  party  written  notice  of  his  intention  to  terminate 

this  lease,  on  the day  of  the  following  month,  in  which  case  the 

leaae  hereby  created  shall  terminate  in  accordance  with  such  notice. 
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612  LEAStS. 

TleldlsK  *D<1  Fajinr  (except  onlj  in  case  of  fire  or  other  casualty  as  here- 
inafter mentioned)   as  rent,  the  sum  of  dollars  jearlj,  bj  equal 

payracntB  of dollars  at  the  expiration  of  each  and  ererj 

hereafter  during  said  term,  and  at  that  rate  for  such  further  time 

as  the  said  lessee  or  any  other  person  or  persona  claiming  under  blin  slimll 
hold  the  said  premises  or  any  part  thereof;  the  first  paynkent  thereof  to  be 
made  on  the day  of now  next  ensuing. 

And  the  lessor  hereby  covenants  with  the  lessee  that  he  shall  peaceably 
hold  and  enjoy  tlie  said  prcmiaes;  and  that  except  in  case  of  accident,  or 
except  during  necessary  repairs,  the  lessor  will,  during  said  term  supply  aaid 
suite  with  hot  and  cold  water  for  ordinery  household  purposes,  and  fumlah 
heat  during  the  besting  seamn  to  the  various  rooms  in  said  tnite  where 
radiators  or  registers  are  prorided  by  the  lessor. 

And  the  lessee  hereby  eorenants  with  the  lessor  and  liis  heirs  and  asrigna 
that  be  and  bis  exetntors  and  administrators  will  pay  the  said  rent  in  maimer 
aforenaid;  that  they  will  not  assign  this  lease  nor  underlet  the  whole  or  any 
part  of  tlie  leased  premisee  withoat  the  written  consent  of  the  lessor;  that 
they  will  not  make  or  sailer  any  unlanful,  improper,  noisy  or  otherwise 
offensive  use  thereof,  nor  any  use  whatsoever  other  tbsn  as  and  for  a  private 
residence  1  that  they  will  oof  drive  any  nails  or  screws  in,  or  otherwise  mar, 
deface  or  alter  the  plastering,  woodwork,  or  any  other  part  of  the  leased 
jiremises;  that  tbey  nill  allow  the  lessor  and  his  heirs  and  assigns,  and  their 
agents,  at  all  seasonable  times  to  enter  upon  said  premises,  and  examine  tlie 
condition  thereof,  aod  make  neeeesary  repairs,  and  show  tbe  said  premises 
to  others,  and  at  any  time  within  three  months  next  before  the  expiration 
of  said  term  affix  to  any  suitable  part  of  said  premises  a  notice  of  letting 
or  selling  and  keep  the  same  so  af&ied  nithout  hindrance  or  molestation,  and 
remove  placards,  signs,  awnings  and  wires  not  approved  and  affixed  as  here- 
in provided;  that  they  will  conform  to  such  reasonable  regulations  as  may 
from  time  to  time  be  established  by  the  lessor,  or  by  hia  hrirs  or  asaigna,  for 
the  general  convenience  and  comfort  of  the  tenanta  and  the  welfare  of  nid 
bnilding;  that  they  will  at  their  own  expense  replace  with  the  same  kind 
Hnd  quality  any  glass  in  the  premises,  including  shades  belonging  to  the  gas 
and  electric  fixtures,  that  may  become  injured  or  broken,  unless  the  same 
shall  be  damaged  by  fire,  aaid  glass  now  being  in  perfect  order;  that  they 
will  compensate  the  lessor  for  any  damage  done  to  the  walla  of  the  halls  or 
any  other  part  of  the  building  by  the  lessee,  his  agents,  servants,  or  others 
in  conveying  furniture,  merchandise,  or  any  article  to  or  from  the  demised 
premises;  that  they  will  indemnify  and  save  harmless  the  lessor  from  all 
loss  or  damage  in  or  about  the  building  of  wliich  tbe  demised  premises  form 
u  part,  caused  by  misuse  or  carele^nesa  of  any  member  of  his  household  or 
others;  that  they  will  not  permit  any  holes  to  be  drilled  or  made  in  the 
atone,  brick,  metal  or  terra  cotta  work  or  roof  of  aaid  bailding;  that  they 
will  not  allow  the  balls  and  stairways  to  be  obstructed  or  to  be  used  for  any 
other  purpose  than  for  ingress  and  egress  to  and  from  their  respective  apart- 
ments; that  they  will  not  hold  the  leasor  or  his  heirs  or  assigns  liable  for 
any  damage  by  water  or  otherwise  to  any  goods  or  property  on  the  prem- 
ises;  that  they  will  pay  all  damages  which  may  resnlt  to  the  bnilding  or  to 
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property  of  teuanti  b«low  from  the  leakage  of  water  in  ot  from  the  suite 
hereby  leased,  caueed  ot  permitted  by  the  lexaee  or  by  his  servants,  agent  or 
personal  repreeentatlTe ;  that  they  wiU  not  allow  tbe  heat  or  water  supplied 
to  the  leased  premises  to  be  wasted,  and  will  not  keep  in  or  about  the  prem- 
ises any  dog  or  other  objectionable  aniioal  after  notice  by  the  lessor;  that 
tbey  will,  at  the  end  of  said  term,  peaceably  deliver  up  to  the  lessor,  or  bis 
heirs  or  assigns,  tbe  leased  premises  and  all  erections  and  additions  made  to 
or  upon  the  same,  and  all  keys  thereto,  in  as  good  order  and  condition  as 
the  same  now  are  or  may  be  put  in,  ordinary  wear  and  damage  by  fire  or  other 
unavoidable  casualty  excepted;  and  that  any  notice  from  the  lessor  to  the 
lessee  relating  to  the  demised  premises,  ot  the  oecnpancy  thereof,  shall  be 
deemed  duly  served  if  left  at  tbe  demised  premises  addressed  to  the  lessee. 

ProTlded  also,  and  these  presents  are  upon  this  condition,  that  if  the 
lessee  shall  neglect  or  fail  to  perform  or  observe  any  uf  the  covenants  con- 
tained In  this  lease,  and  on  the  part  of  said  lessee  to  be  performed  aod  ob- 
served, or  if  said  lessee  shall  be  declared  bankmpt  or  insolvent  according  to 
law,  or  if  any  assignment  shall  be  made  of  bis  property  for  the  benefit  of 
creditors,  then  and  in  any  of  the  said  cases  (notwithstanding  any  license  or 
waiver  of  any  prior  breach  of  condition)  the  lessor  lawfully  may  immediately 
or  at  any  time  thereafter,  and  withoot  demand  or  notice  enter  into  or  npon 
the  said  premises,  or  any  part  thereof  in  tbe  name  of  the  whole,  and  ro- 
possees  the  same  as  of  his  former  estate  and  eipel  the  lessee  and  those  claim- 
ing through  or  under  him  and  remove  their  effects,  (forcibly  if  necessary) 
without  being  deemed  gnilty  of  any  manner  of  trespass,  and  without  prej- 
udice to  any  ramedies  which  might  otherwiw  be  nsed  for  arrears  of  rent  or 
preceding  breach  of  eovenants,  and  upon  entry  as  afores^if  this  lease  shall 
determine. 

And  it  is  agiesd  that  in  ease  of  a  dotenuination  ot  die  estate  faeroby 
created  by  an  entry  for  breach  of  the  eondltioa  herein  contained,  the  lessee 
■hall  indemnify  the  leswr  or  his  heirs  or  assigns,  for  all  loss  or  damage 
which  be  may,  during  the  reudue  of  the  term  above  specified,  sufFer  by  rea- 
son of  soch  determination,  whether  through  decreased  rent  of  said  estate  or 
otherwise;  and  it  is  also  agreed  that  if  the  leased  premises  or  any  part 
thereof,  dtall  be  damaged  by  fire  or  other  unavoidable  casnalty,  so  as  to  be 
thereby  rondered  unfit  for  use  and  oceupaUou,  then  and  in  such  case  the 
rent  hereinbefore  reserved,  or  a  just  and  proportionate  part  thereof,  accord- 
ing to  the  nature  and  extent  of  tbe  injury  sustained,  shall  be  abated  until 
the  said  premises  shall  have  been  duly  repaired  and  restored  by  the  lessor 

or heirs  or  assigns ;   or,  at  the  election  of  the  aaid  lessor  or 

legal  representatives,  this  tease  may  be  determined  and  ended. 

In  witness  Whereof  the  said  parties  hereunto,  and  to  another  instrumeut 
of  like  tenor,  set  their  bands  and  a  common  seal  on  the  day  and  year  first 
above  written. 

Signed  and  sealed  tn  pretence  of 
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Conntry  LeaH,  m  use  in  lome  Western  Statet. 

Thli  IndtBtnte,  Made  thia — ,  day  of in  the  year  of  our 

Lord  one  tbonsand  nine  hundred  and ,  between  (name  of  leitor)  of 

the of  in  the  County  of  and  State  of  

party  of  the  ^rat  part,  and  (name  and  retidenee  of  lessee)  party  of  the  sec- 
ond part,  witneeseth,  That  the  raid  party  of  the  first  part  for  and  in  eonsid- 
enition  of  the  cOTenanta  and  agreementa  beieinaf  ter  mentioned,  to  ie  kept 
and  perfonned  by  the  said  party  of  the  second  part,  Ma  executors,  adminlR- 
trators,  and  assigna,  has  demised  and  leased  to  the  said  party  af  the  second 

part  all  those  premises  situate,  lying  and  lieing  in  the  township  of 

Coonty  of  State  of  known  and  described  as  follows,  to 

wit:  (describe  the  prffnitte*  in  ntcA  way  as  to  identify  Jheni  perfectly  hy 
ntualion,  meteji,  and  bounds,  or  otherKite). 

To  Hare  and  to  Hold  the  said  above-described  premises,  with  the  ftppnr- 
tenanees,  unto  the  said  party  of  the  second  part,  and  hia  executors,  admhi' 

istiators,  and  assigns,  from  the day  of in  the  year  of  onr 

Lord  one  thousand  nine  hundred  and ,  for  and  during  the  term  of 

,  and  until  the day  of in  the  year  of  onr  Lord  one 

thousand  nine  hundred  and  ,  paying  rent   therefor  as  hereinafter 

And  the  said  party  of  the  second  part,  in  consideration  of  the  leaung  of 
the  premises  aforesaid,  by  the  said  party  of  the  flrst  part,  to  the  said  party 
of  the  second  pArt,  does  covenant  and  agree  with  the  said  party  of  the  flrst 
part,  and  hie  heirs,  executors,  HdministratorH,  and  assigns,  to  pay  the  said 
party  of  the  first  part,  as  rent  for  the  said  demised  premises,  the  sum  of 

dollars,   annual  rent,-  payable   quarterly,   in  four   equal   quarterly 

payments,  the  flrst  payment  to  be  due  and  mode  in  three  months  from  the 
date  of  this  lease,  payable  at  the  (here  state  the  place  where  the  rent  should 
be  paid). 

And  the  said  party  of  the  second  part  further'  covenants  with  the  said 
party  of  the  flrst  part,  that  at  the  expiration  of  the  time  in  this  lease  men- 
tioned, he  will  yield  up  the  said  demised  premises  to  the  said  party  of  the 
flrst  part,  in  as  good  condition  as  when  the  same  were  entered  upon  by  the 
said  party  of  the  second  part,  loss  by  flre  or  inevitable  accident,  and  ordi- 
nary wear  excepted. 

It  is  further  agreed  by  the  said  party  of  tlie  second  part,  that  neither  he 
nor  his  legal  representative  will  underlet  said  premises,  or  any  part  thereof, 
or  assign  this  lease,  without  the  vrrittcn  assent  of  said  party  of  the  first  part, 
flrst  had  and  obtained  thereto. 

It  Is  Expretsly  Understood  and  Airreed  by  and  between  the  parties  afore- 
said, that  if  the  tent  above  reserved,  or  any  part  thereof,  shall  he  behind  or 
unpaid,  on  the  day  and  at  the  place  of  payment,  whereon  the  same  ought  to 
be  paid,  as  aforesaid,  or  if  default  shall  he  made  in  any  of  the  covenants 
herein  contained,  to  be  kept  by  the  said  party  of  the  second  part,  his  execu- 
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tors,  adininistratoT*,  and  aBsigns,  it  e^iall  and  ma^  be  lawful  for  the  said 
party  of  the  flret  part,  bis  heirs,  eieentora,  administratorB,  agent,  attomej, 
or  ossigiiB,  at  bis  or  their  election,  to  declare  aaid  term  ended,  and  tiie  said 
demised  premisee,  or  any  part  thereof,  either  with  or  without  process  of  law, 
to  reSuter,  and  the  said  party  of  the  second  part,  ot  anj  other  person  or  per- 
Bona  occDpjing,  in  or  upon  the  same,  to  expel,  remove,  and  put  out,  neing 
such  force  as  may  be  necessary  in  so  doing,  snd  the  said  premiees  again  to 
repoBseBB  and  enjoy,  as  in  his  or  their  first  and  former  estate;  and  it  shall 
be  the  duty  of  the  said  party  of  the  second  part,  his  eiecotors,  administra- 
tors, or  Bisigiis,  to  be  and  appear  at  the  said  place  above  specified,  for.the' 
payment  of  said  rent,  and  then  and  there  tender  and  pay  the  same  as  the 
same  shall  fall  dne  from  time  to  time,  as  above,  to  the  said  party  of  the  flrat 
part,  or  his  agent  or  asugns;  or  in  his  or  their  absence,  if  the  said  party  of 
the  second  part  shall  offer  to  pay  the  same  then  and  there,  Bueh  offer  ehall 
prevent  said  forfeiture. 

And  it  is  expressly  understood  that  it  shall  not  be  necessary  in  any  event 
for  the  par^  of  the  flist  part  or  bis  assigns,  to  go  on  or  near  the  said  de- 
mised premiseB  to  demand  said  rent,  or  elsewhere  than  at  the  place  afore- 
aaid.  And  in  the  event  of  any  rent  being  dne  and  nnpaid,  whether  before 
or  after  snch  forfeitare  declared,  to  distrain  for  any  rent  that  may  be  dne 
thereon,  npon  any  property  belonging  to  the  said  party  of  the  second  part, 
whether  the  same  be  exempt  from  execution  or  distress  by  law  or  not,  and 
the  said  part)'  of  the  second  part,  in  that  case,  hereby  waives  all  legal  rights 
which  he  now  has  or  may  have  to  hold  or  retain  any  such  property,  under 
any  exemption  laws  now  in  force  in  this  State,  or  in  any  other  way.  Mean- 
ing and  intending  hereby  to  give  to  the  said  party  of  the  first  part  and  his 
heirs,  exeCDtora,  administrators,  and  assigns,  a  valid  and  first  lien  npon  any 
and  all  the  goods,  chattels,  or  other  property  belonging  to  the  said  party  of 
the  second  part,  oe  security  for  the  payment  of  said  rent  in  manner  afore- 
said, anything  hereinbefore  cootuned  to  the  contrary  notwithstanding.  And 
if  at  any  time  said  term  shall  be  ended  at  such  election  of  said  party  of  the 
first  part,  or  his  heirs,  eiecntors,  administrators,  or  asBigns,  as  sf  oresaid,  or 
in  any  other  way,  the  said  party  of  the  second  part,  for  himself  and  his 
executors,  administrators,  and  assigns,  does  hereby  covenant  promise,  and 
agree  to  surrender  and  deliver  up  said  above-described  premises  and  prop- 
erty, peaceably,  to  said  party  of  the  first  part,  or  his  helra,  executors,  ad- 
ministrators, and  assigns,  immediately  upon  the  determination  of  said  term 

as  aforesaid;    and  if  be  shall  remain  in  the  possession  of  the  some , 

days  after  notice  of  such  default,  or  after  the  termination  of  this  lease,  in 
any  of  the  ways  above  named,  he  shall  be  deemed  guilty  of  a  forcible  de- 
tainer of  said  demised  premises,  and  shall  be  subject  to  all  the  conditions 
and  provisions  above  named,  and  to  eviction  and  removal,  foreibl/  or  other- 
wise, with  or  without  process  of  law,  as  above  stated. 

And  it  Is  farther  covenanted  and  agreed  by  and  between  the  parties,  that 
the  party  of  the  second  part  shall  pay  and  discbarge  all  costs  and  attorney's 
fees  and  expenses  that  shall  arise  from  enforcing  the  covenants  of  this  in- 
denture by  the  party  of  the  first  part. 


^d  by  Google 


In  Teitlmony  WberMf,  The  said  parties  h&ve  hereunto  wt  tbeu  liaiida 
and  aeala  the  4aj  and  jear  first  above  written. 

(Signature  of  Itfor.)     (SmL) 
'f5i^afur0  o/  Icmm.)      (^mL)  ' 
1»  Presence  of 

oes.) 
AOronud  Leaae. 

TUi  Indenture,  Made  this d^  of in  the  year  of  onr 

Lord  one  thousand  nine  hundred  and ,  between  (nam«  and  retidmoe 

of  leuor)  party  of  the  first  part,  and  (name  and  reiidenee  of  leuee)  party 
of  the  leeood  part,  witnesaeth,  That  the  «aid  party  of  the  first  part  for  and 
in  coDaideration  of  the  covenants  and  agreements  hereinafter  mentioned; 
to  be  kept  and  performed  by  the  pArty  of  the  seeond  part,  hath  demised  and 
leased  to  the  party  of  the  seeood  part,  all  those  preraisea  situate  in  the 

of in  the  Coanty  of and  State  of ,  known 

and  described  as  follows,  to  wit  (here  give  tveh  deteription  of  the  yremiee* 
at  thall  identify  them,  and  diitinguith  them  from  anji  other). 

lo  Hare  and  to  Hold,  The  above  described  premises,  with  the  appur- 
tenances, unto   the  party   of  the   second  part,  from  the  day   of 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and tor 

and  during,  and  until  the  And  the  party  of  the  second  part,  in 

consideration  of  the  leasing  of  the  premiseG  aforesaid,  does  covenant  and 
agree  with  the  party  of  the  first  part  to  pay  to  the  party  of  the  first  part  na 

rent  for  stUd  demised  premises,  at  the  office  of in the  sum 

of  {ttate  the  turn  to  be  paid  at  annual  rent)  in  four  equal  quarterly  pay- 

menta,  each  of  them  the  sum  of dollars,  to  be  paid  on  the  first  (or 

other)  day  of  the  month  of  (the  four  monthi  in  which  the  rent  it  payable) 
in  each  year  (or  deaenbe  othervAte  the  term*  and  timtt  of  the  paymentt  at 
they  may  have  been  agreed  upon) ;  aod  also  that  the  said  party  of  the  aee- 
ond  part  will  pay,  or  caoae  to  be  paid,  all  water-rates,  and  all  taxes,  and  u- 
sessment*  that  may  be  laid,  charged  or  assessed  on  said  demised  premises 
pending  the  existence  of  this  lease;  or  if  at  any  time  after  any  tax,  asaeaa- 
ment,  or  water-rate  shall  have  become  due  or  payable,  the  party  of  the  sec- 
ond part,  or  his  legal  represent ativea,  shall  neglect  to  pay  such  water-rates, 
tax,  or  assessnient,  it  may  be  lawful  for  the  party  of  the  first  part  to  pay 
the  aame  at  any  time  thereafter,  and  the  amount  of  any  and  all  such  pay- 
ments so  made  by  the  party  of  the  first  part  shall  be  deemed  and  taken,  and 
are  hereby  declared  to  be,  so  much  additional  and  further  rent,  for  the  above 
demised  premises,  due  from  and  payable  by  the  party  of  the  second  part; 
and  may  be  collected  in  the  same  manner,  by  distress  or  otherwise,  as  is  here- 
inafter provided  for  the  collection  of  other  rents  to  grow  due  thereon. 

The  part^  of  the  second  part  further  covenants  and  agrees  that  he  win, 

within  nionths  from  the  date  of  this  instrument,  erect  upon  the 

leased  premises  a  building  in  acconlance  with  certain  plans  and  specifica- 
tions made  by ,  architect,  iitentifieil  by  the  signatures  of  the  reapec- 

tive  parties  to  this  instrument,  and  hereby  made  by  reference  a  part  thereof ; 
which  building,  and  all  materials  used  or  to  be  used  in  the  construction  of 
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Uie.Bame  which  ahall  at  an;  time  during  the  tenn  of  this  leaM  be  □pen  the 
leased  premiaei,  ihall  at  oaee  become  the  pTOpert;  of  tbe  part^  of  the  first 
part,  and  laid  building  with  all  ita  appQitenances  of  every  kind  eball  from 
tbe  time  when  its  erectioQ  is  begnn  be  deemed  to  be  annexed  to  and  become 
a  part  of  the  leased  premises  and  of  the  freehold  estate  of  the  partf  of  the 
int  part  therein,  anbject,  howsver,  to  the  liglit  of  the  party  of  the  second 
part  to  Qse  and  oceopT'  the  Mme  under  the  terms  and  conditions  of  this 
lease. 

And  the  party  of  the  seeoDd  part  farther  covenauts  with  the  party  of  the 
first  part,  that,  at  the  expiration  of  the  time  in  this  lease  mentioned  or  of 
any  extension  thereof,  he  will  yield  op  said  demised  premiseB  with  all  the 
bnildingB  and  impTovements  thereon  to  the  party  of  the  first  part,  in  as  good 
eonditioa  as  when  the  same  were  entered  npon  by  the  party  of  the  aeconil 
part,  or  in  which  they  shall  be  pot  by  the  erection  of  tbe  building  herein- 
before agreed  to  be  placed  thereon,  loss  by  fire,  or  inevitable  accident  and 
ordinary  wear  excepted. 

It  is  farther  agreed  by  the  party  of  the  second  part,  that  neither  he  nor 
his  legal  representatives  will  underlet  said  premisea,  or  any  part  thereof,  or 
assign  this  lease,  without  the  written  assent  of  said  party  of  the  first  part 
flrst  had  and  obtained  therennto,  nor  oae  or  suffer  tbem  to  be  used  for  any 
pnrpoee  calculated  to  injure  the  reputation  of  the  premises,  or  of  the  ndgh- 
borhood,  OT  to  impair  the  value  of  the  sarronnding  neighboiiiood  property 
for  present  ase  or  otherwise. 

It  Is  Expressly*  Undentood  and  Agreed,  By  and  between  the  parties 
aforesaid,  that  if  the  rent  above  reserved,  or  any  part  thereof,  shall  be  be- 
hind or  unpaid  on  the  day  of  payment  whereon  the  game  ought  to  be  paid, 
as  aforesaid,  or  if  default  shall  be  made  in  any  of  the  covenants  herein  con- 
t^ued  to  be  kept  by  the  party  of  the  second  part,  executors,  administrators, 
or  asagns,  it  shall  and  may  be  lawful  for  the  party  of  the  first  part,  or  his 
hrirs,  executors,  admin istiatOTS,  agent,  attorney,  or  assigns,  at  hia  or  their 
election,  to  declare  said  term  ended,  and  into  the  said  demised  premises,  or 
any  part  thereof,  either  with  or  without  process  of  Ian*,  to  reenter,  and  tha 
party  of  the  second  part  or  any  other  person  or  persons  occupying,  in  or 
npon  the  same,  to  expel,  remove,  and  put  out,  using  such  force  as  may  be 
necessary  in  so  doing,  and  the  said  premises  again  to  repossess  and  enjoy, 
as  of  his  or  their  first  and  former  estate;  and  to  distrain  for  any  rent  that 
may  be  due  thereon,  upon  any  property  belonging  to  the  party  of  the  aeeond 
part,  whether  the  same  be  exempt  from  execution  and  distress  by  law  or  not; 
and  the  party  of  the  second  part,  in  that  case,  hereby  waives  all  legal  rights 
which  he  now  has  or  may  have,  to  hold  or  retain  any  soch  property  under  any 
exemption  laws  now  in  force  in  this  State,  or  in  any  other  way;  meaning 
and  intending  hereby  to  give  the  party  of  tbe  first  part,  his  heirs,  executors, 
admmistrators,  agent,  attorney,  or  assigns,  a  valid  and  first  lien  Di)on  any 
and  all  the  goods,  chattels,  or  other  property  belonging  to  the  party  of  the 
second  part,  as  security  for  the  payment  of  aaid  rent,  in  manner  aforesaid, 
anything  hereinbefore  contained  to  the  contrary  notwithstanding.  And  if 
at  any  time  sold  term  shall  be  ended  at  such  election  of  said  party  of  tba 
iirst  part,  or  his  heirs,  ezeentors,  administrators,  agent,  attorney,  or  assigns, 
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Bs  sforesaid,  or  in  any  other  way,  the  part;  of  the  second  part  does  hereb; 
covenant  and  agree  to  surrender  and  deliver  op  said  above  described  prem- 
iaes  and  property  peaceably  to  tbs  part;  of  the  first  part,  or  his  heirs,  ex- 
ecutors, administrators,  agent,  attorney,  or  assigns,  immediately  npon  the 
determinatioD  of  said  term  as  aforesaid ;  and  if  the  said  part;  of  the  second 
part,  or  bis  legal  representatives,  shall  remain  in  possession  of  the  aame  one 
da;  after  notice  of  such  default,  or  after  the  termination  of  this  lease,  in 
any  of  the  ways  above  named,  ha  or  they  shall  be  deemed  guilty  of  a  forci- 
ble detainer  of  the  premises,  and  shall  be  subject  to  all  the,  eonditiooa  and 
provisionB  above  named,  and  to  eviction  and  removal,  fordbl;  or  otherwise, 
with  or  without  process  of  law,  as  above  stated. 

And  it  is  further  understood  and  agreed  by  the  said  part;  of  the  sMoud 
part,  that  neither  the  right  given  in  this  lease,  to  said  party  of  the  first  part, 
to  collect  the  rent  that  may  be  due  under  the  terms  of  this  leaae  b;  sale,  or 
any  proceedinga  under  the  aame,  shall  in  any  way  affect  the  right  of  said 
party  of  the  first  part  to  declare  this  lease  void,  and  the  term  hereby  created 
ended,  as  above  provided  upon  default  made  by  said  part;  of  the  second  part. 

And  the  said  part  of  the  firat  part  hereby  waives  bis  right  to  any  notice 
from  said  party  of  the  second  part,  of  his  election  to  declare  this  lease  at  an 
end,  un3er  any  of  its  provisioEH,  or  any  demand  for  the  payment  of  rent,  or 
the  pasBcasion  of  premises  leased  herein;  but  the  simple  fact  of  the  non- 
payment of  the  rent  reserved  shall  constitute  a  forcible  entry  and  detainer 
as  aforesaid. 

And  said  party  of  the  second  part  further  agrees  not  to  remove  an;  boUd- 
ings  or  other  improvements  from  said  premises,  without  written  consent  of 
said  part;  of  the  first  part,  and  that  the  said  second  part;  shell  pay  and 
discharge  all  costs  and  attorney's  fees  and  expenses  that  shall  arise  from 
enforcing  the  covenants  of  this  indenture,  by  tho  part;  of  the  first  part. 

It  Is  Further  Tlnderstood  and  Agreed,  Tliat,  on  written  notice  being 
given  b;  the  party  of  the  second  part  to  the  party  of  the  first  part,  not  less 
than  thirty  days  befpre  the  expiration  of  the  term  of  this  lease,  this  Isaaii 

shall  be  extended  for  the  further  term  of years,  the  rent  for  such 

extended  term  to  be  at  the  rate  of dollars  per  annum,  and  at  the 

same  rate  for  all  such  time  after  the  expiration  of  the  term  of  this  lease, 
or  after  the  expiration  of  such  extension,  as  the  party  of  the  second  part 
shall  occupy  said  premiaes,  whether  as  tenant  at  will  or  at  anfferance,  or 
otherwise,  and  that  In  case  of  such  extension  all  the  terms  and  conditions 
of  this  lease,  so  far  as  applicable,  except  the  right  of  renewal,  shall  con- 
tinue to  be  in  full  force  and  effect. 

It  la  Further  TTndentood  and  Afrreed,  That  all  the  conditions  and  cove- 
nants contained  in  this  lease  shall  be  binding  upon  the  heirs,  eieeutors,  ad- 
ministrators, and  assigns  of  the  parties  to  these  presents  respectively. 

la  Testimony  Whereof,  The  said  parties  have  hereunto  set  their  handa 
and  seals,  the  day  and  year  firat  above  written. 

[Signature  of  lea»or.)      (5«aL) 
(Signatara  of  Jeuee.)      (5*0.) 

Signed,  Sealed,  and  Velivered  in  Presence  of 


i  by  Google 


FORMS  OF  LEASES.  619 

<S99.) 

Au^iuiunt  of  Lesw  and  Orotmd  Sent. 

Thli  ladentoTC,  Made  the  3aj  of fD  the  Tear  of  onr 

Lord  one  tbousaud  nine  hundred  and ,  between  (name  and  retidenee 

of  the  aitignor)  psrtT-  of  the  flnt  part,  and  (luiniB  attd  refidetue  of  the  ai- 
aignae)  party  of  the  second  part,  witnesaath.  That  the  taiA  party  of  the  flrgt 

part,  for  asd  in  eoDuderation  of  the  sam  of dollars,  lawful  money 

of  the  United  States  of  America,  nnto  him  in  hand  well  and  truly  paid  by 
the  said  party  of  the  second  part,  at  the  time  of  the  ezeentioD  hereof,  the  . 
receipt  whereof  ia  hereby  acknowledged,  by  these  presenta  does  grant,  bar- 
gain, sell,  assign,  release,  and  conflrm  nnto  the  said  party  of  the  second  part 

a  certain  indenture,  made  and  executed  on  tlM day  of iii 

the  year  of  oar  Lord  nineteen  hundred  and wherel^  the  aaid  party 

of  the  first  part  leased  to  one  (name  of  the  leuaa  in  ths  I«n*e  here  a»tigne&) 
certain  premises  therein  described  as  follows  (ftere  copy  the  description  of 
the  premitei  in  that  leate)  naerring  a  certain  rent,  payable  to  said  party 
of  the  first  part;  that  ia  to  say  (here  atato  the  rent  r«>cni«d  in  that  lease) 
payable  (Aere  state  the  timet  and  termt  of  payment)  together  with  the  said 
rent  to  the  said  party  of  the  first  part,  payable  aa  aforesaid. 

Together  with  all  right  and  power  of  entry  and  diatrea  and  of  reSntry, 
and  all  other  the  coTeoants,  ways,  means,  and  remedies  for  the  reeavery 
thereof,  and  all  and  singular  the  rights,  incidents,  and  appnrtenascea  what- 
soever, thereunto  belonging,  and  the  rerersions  and  remainders  thereof,  and 
all  the  estate,  right,  title,  interest,  property,  elalm,  and  demand  whatsoever, 
of  him  the  said  party  of  the  first  part,  or  his  legal  repreaentaUves,  either 
in  law  or  equity,  ua  well  of,  in,  and  to  the  aaid  y«arly  rent  or  sum  hereby 
granted  and  asaigned,  aa  also  of,  in,  and  to  the  aaid  lot  or  piece  of 
ground,  with  the  appurtenances,  for  and  out  of  which  the  aame  rent  is  issu- 
ing and  payable. 

To  Hare  and  to  Hold,  receive  and  take,  all  and  singular  the  hereditaments 
and  premises  hereby  granted  and  aaaigned,  with  the  rights,  remedies,  inci. 
dents,  and  appurtenances,  unto  the  said  party  of  the  second  part,  his  heirs 
and  assigns,  to  and  for  the  only  proper  nae  and  behoof  of  him  the  said  party 
of  the  second  part,  his  betra  and  assigns  forever.  And  the  said  party  of 
the  first  part,  and  hia  heirs,  all  and  singular  the  hereditaments  and  premises 
hereby  granted  and  assigned,  with  the  rights,  remedies,  incidents,  and  ap- 
pnrtenances,  nnto  the  aaid  party  of  the  second  part,  and  his  hdrs  and  as- 
signs, againat  him  the  aaid  party  of  the  first  part  aud  hla' heirs,  and  against 
all  and  every  other  person  and  persons  whosoever,  lawfully  claiming  or  to 
cl^m,  by,  from,  or  under  him  or  them,  or  any  of  them,  shall  and  will  war- 
rant and  forever  defend  by  these  presents. 

In  Witness  Thereof.  The  said  parties  to  these  presents  have  hereunto 
Interchangeably  set  their  hands  and  aeals  the  day  and  year  hereinbefore  flrat 
written. 

(Bignatvre  of  the  aitignor.)      (Seal.) 
(Signature  of  the  atiignee.)      (Seal.) 

Signed,  Sealed  and  Deltvtred  in  the  Presence  of 
(Witnmet.) 
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(300.) 
A  Building  Leue, 

TUa  D««d  of  Leate,  Made  and  entered  into,  in  duplicate,  this 

day  of ,  A.  D,  19 — ,  between  (name  of  leitw)  of Countj  of 

and  State  of party  of  tbe  flrat  part,  and  (ruime  of  Iswee) 

of  County  of and  State  of  ,  party  of  tbe  second 

WltaeiMth,  That  the  uid  party  of  the  int  part,  in  consideration  of  the 
coTenantH,  agTeementa,  and  stipulatioaa  hereinafter  mentioned,  as  well  as  the 

yearly  rent  of  doUan,  to  be  paid  to  him  in  four  equal  quarterly 

payments  in  each  year  (tbe  first  payment  to  be  made  on  the day 

of ,  A.  D.  19 ),  doth  by  these  preaeuts  lease  to  tbe  said  party  of 

the  Boecnd  part  for  the  term  of years,  which  said  term  begins  on 

the day  of  ,  19 ,  the  foJlo wing-described  lot  of  land,  to 

wit  (here  deieribe  thg  premiaet). 

The  said  party  of  the  second  part,  for  himself  and  his  heira,  bereby  cove- 
nants with  said  lessor  and  his  heini  to  pay  said  rent  as  afoiesaid,  and  also 
to  pay  all  city,  county,  aod  State  taxes,  and  all  other  taxes  and  demands  of 
every  description,  natnie,  or  kind  whatever,  which  may  from  time  to  time 
be  legally  required  or  demanded  of  said  premiseB,  whether  general  tax  or 
special  tax. 

Every  failure,  first,  to  pay  the  said  tent,  or  any  part  thereof,  when  it  is 
respectively  made  payable;  or,  aecond,  to  pay  the  said  city,  county,  and 
State  taxes,  and  all  other  taxes  and  demande,  or  any  part  thereof  (legally 
required  or  demanded  of  said  premises,  witliin  the  year  the  same  shall  be- 
come due,  assessed  to  either  said  lessor,  bis  heirs  or  representatires,  or  to 
BOid  lesMe  oi  his  representatives) ;  or,  third,  to  keep  and  perform  any  of 
tbe  other  covenants,  agreements,  or  stipulations  bereia  mentioned,  shall  make 
and  create  a  forfeiture  of  this  lease,  and  a  termination  of  the  term  tot  which 
the  above  premises  were  let,  and  all  the  estate  hereby  conveyed  shall  be  ab- 
solutely void,  if  so  determined,  at  any  day  or  time  however  distant,  after 
such  failure,  by  notice  in  writing  to  that  efFect,  given  by  said  leasor,  bis 
heirs  or  assigns,  to  sud  leasee  or  his  assigns;  which  said  notice  may  be 
served  by  posting  a  copy  or  duplicate  of  the  same  np  at  one  of  the  moat 
public  places  on  said  premises,  or  by  delivering  a  copy  or  duplicate  of  such 
notice  to  said  lessee  or  his  assigns. 

This  tease  of  said  premises,  or  any  part  thereof,  is  not  to  be  assigned, 
under  penalty  of  forfeiture,  without  the  written  consent  of  said  lessor,  bis 
heirs  or  assigns.  At  the  expiration  of  this  lease,  tbe  said  premises  to  be 
delivered  to  said  lessor,  his  heirs  or  assigns.  The  aaid  lessee,  and  all  who 
hold  under  him,  hereby  engage  to  pay  double  rent  for  every  day  tbey  or  any 
one  else  in  tbeir  name  ehall  hold  on  to  the  whole  or  any  part  of  said  prem- 
ises, after  the  expiration  of  this  lease,  or  after  forfeiture  thereof. 

Tho  said  lessee  is,  under  penalty  of  forfeiture,  bound  to  keep  said  prem- 
ises free  from  any  disorderly,  bawdy,  or  gambling  establisbnieots,  dram- 
shops, tippllng-shopa,  beer-Bouses,  or  any  nuisances  whatsoever.  And  in 
cose  of  any  forfeiture  of  this  lease,  tbe  said  lessor,  hia  heirs  and  assigns,  may 
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forthwith  tnke  poseaaioD  of  B&id  pTHmiMa,  with  all  the  iinptovement*  there- 
on, and  shall  be  entitled  to  the  same,  any  eostom,  usage,  or  law  to  the  coo- 
traiT  notwithstacding. 

All  imprDvemeuts  emcted  on  said  premiaeB  bj  aald  leaiee  or  his  awigns, 
or  bj  any  one  who  maj  claim  under  them,  sre  bonnd  for  the  p^rment  of  each 
quarterly  instalment  of  rent,  and  for  the  city,  county,  and  State  taxes,  and 
nil  other  taxes  and  demands  as  aforesaid,  and  for  any  arrears  of  rent  or 
taxeg;  and  in  ease  of  the  punctual  paymeBt  of  the  rent  and  taxes,  as  herein 
specified;  the  said  lessee  or  his  asaigns  is  hereby  authorized  to  remove  all 
such  improvements  (and  no  otbers),  at  the  ezpirstion  of  this  lease,  which  he 
or  any  one  who  may  claim  oader  him,  may  have  erected  on  said  premises 
daring  said  term. 

In.  TeMmony  Whereof,  The  'parties  hereto  have  hereunto  set  their  hands 
and  seals  to  dnpliiMte  leases  the  day  and  year  aforesaid. 

(Bignature  of  leator.)     (BedL) 
(SignattHV  of  letfie.)     (Beat.) 

In  Prctm«e  of 

(SOU 

A  Xining  lease. 

Hill  iKdestnre,  Made  tUs  day  of  in  the  year  of  ovr 

Lord  one  thooBand  nine  hundred  and ,  between  (name  and  rHidAWS 

of  the  ttfuor)  of  the  first  part,  and  (name  and  rwidenoa  of  Ae  Uttee)  of 
tlie  seeocd  part,  witnesseth,  That  the  said  party  of  the  first  part,  for  and  in 
consideration  of  the  covenants  aadagreameDta  hereinafter  contained  on  the 
part  of  the  said  party  of  the  second  part,  and  one  dollar  in  band  paid  to 
the  said  party  of  the  first  part,  the  receipt  whereof  is  hereby  acknowledged, 
has  granted  and  conveyed,  and  by  thwe  presents  does  grant  and  convey  to 
the  said  party  of  the  second  part,  his  heirs,  executors,  administrators,  and 
asigns,  the  right  of  entering  in  and  upon  the  lands  hereinafter  described, 
for  the  purpose  of  searching  for  mineral  and  fonil  substances,  and  of  eon- 
daeting  mining  and  quarrying  operations,  to  any  extent  be  or  they  may 
deem  advisable,  (but  not  to  hold  posseaslon  of  any  part  of  said  lands  for  any 
other  pnrpose  whatsoever)  paying  for  the  site  of  buildings  of  any  kind, 
necessary  thereto,  a  reasonable  rent. 

The  BBJd  lands  are  situated  (here  ttate  the  lituation  of  the  premitet  leated, 
nnd  deieribe  them  by  mete*  and  boundt,  dimentiont,  and  reference*  to  other 
tioundariee,  to  a»  to  dittinfft^h  them  perfectly). 

And  the  said  party  of  the  socond  part  hereby  agrees  that  he  or  his  heirs, 
exeenton,  administrators,  or  assiguB,  will  pay  or  cause  to  be  paid  to  the  said 
par^  of  the  first  part,  his  heirs  or  assignB,  an  annual  rent  of  the  amount  of 

doDars,  in  four  equal  quarterly  payments,  payable  severally  on  the 

following  days  (here  etate  the  dayi  tohen  the  payment!  are  to  be  mode,  or 
vihatever  other  term4  or  times  are  agreed  upon)  and  also  covenants  that  no 
damage  shall  be  done  to  or  upon  said  lands  and  premises,  other  than  may  be 
necessary  in  eonductlug  said  operations.  And  it  is  agreed  and  covenanted 
by  and  between  the  parties  hereunto,  that  this  lease  shall  be  and  remain  in 
full  force  and  effect  (subject  to  the  proviso  hereinafter  stated)  
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jea,rB  from  the  date  hereof,  and  no  longer.  Bnt  the  said  partiee  of  the  firet 
and  the  second  part,  each  for  tbemselveB,  their  heira,  executors,  adminiatra- 
tors,  and  asBigiiB,  covenant  and  agree,  and  thia  indentore  is  made  with  thia 
eipreas  proviso,  tbat  if  no  mineral  or  foasil  Bubetanee  be  mined  or  quarried, 

aa  now  coDtemplated  b;  aaid  particB,  within  the  period  of  ^ears 

from  the  present  time,  then  these  presenta,  and  everything  contained  herein, 
shall  cease  and  be  forever  null  and  void. 

Ib  Teatlmony  Whereof,  The  parties  to  these  presents  have  hereunto  set 
their  hands  and  aeala  the  day  and  year  first  above  written. 

(Signature  of  lestor.)      (Seal.) 
(Signature  of  lessee.)      (Seal.) 

Signed,  Sealed,  and  Delivered  in  Pretence  of 

<30«.) 

Lease  of  Land  nipiiosed  to  oonteia  Oil,  Salt,  or  other  Xinenla. 

Artiolea  of  Agreement,  Made  and  concluded  thia daj  of , 

A.  D.  10 ,  between  (name  of  lessor)  of  the  township  of ,  County  of 

,  and  State  of ,  party  of  the  first  part,  and  (name  and  resi- 
dence of  Hie  lessee)  party  of  the  second  part.  Witnesseth,  That  the  said 
party  of  the  first  part,  for  faitnseif  and  his  heirs,  executors,  administrators, 
and  assigns,  for  and  ia  coasi deration  of  the  sum  of  one  dollar,  the  receipt 
of  nhich  is  hereby  acliaowiedged,  and  for  the  further  consideration  herein- 
after mentioned,  and  on  account  of  covenants  hereinafter  contained,  hereby 
leaaea  to  the  said  party  of  the  second  part,  his  heira,  executors,  administra- 
tors, and  assigns,  the  following-described  piece  or  parcel  of  land,  situated 

in  the  townsliip  of  ,   County   of  ,  and  State   of  , 

bounded  and  described  as  follows  (describe  the  premises  as  in  the  preceding 
Form} ;  the  said  land  being  more  fully  described  in  deerl  of  conveyance  by 
(name  of  the  grantor  to  the  lessor)  to  the  said  party  of  the  first  part,  god- 

taining acres,  more  or  less,  for  the  purpose  of  boring,  mining,  and 

operating  for  oil,  salt,  and  other  mberala  on  aaid  land,  for  tiie  term  of 

Said  second  parties  to  have  the  exclusive  right  to  mine  for  oil,  salt,  and 
other  minerals,  on  said  land,  during  the  continuance  of  said  term;  to  have 
the  privilege  of  taking  safRcieut  coal  and  wood  for  conducting  said  boring 
and  mining  operations,  and  timber  for  derricks  and  mill-frames  and  for 
refineries,  and  the  right  to  erect  all  necessary  buildings  upon  said  premises 
for  carrying  on  the  business  of  boring  for  oil,  and  mining,  refining,  and 
storing  away  oil  and  other  minerals ;  and  to  have  the  neceaaary  roads  to  and 
from  any  well  or  walls  tbat  may  be  bored,  or  any  mines;  and  to  have  pos- 
session whenever  they  shall  be  ready  to  commence  operations.  And  in  case 
they  ore  successful  in  obtaining  oil  or  other  minerals,  they  agree  to  deliver 
to  the  said  party  of  the  first  pert  (here  slate  the  part  or  proportion  which  i* 
to  be  given  to  the  leesor)  of  all  oil,  salt,  or  other  minerals  obtained.  Said 
party  of  the  first  part  to  find  his  own  barrels,  and  remove  the  oil  and  other 
minerals  belongiojif  to  him,  as  often  as  required  by  the  second  parties.  Aad 
in  case  said  second  parties  should  not  be  successful  in  obtaining  oil  or  other 
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mluerBl*,  ibtij  sh&U  have  tfae  right  to  remove  all  eogines,  toob,  macbinerj, 
and  baililinga.  And  furtber,  it  is  agreed  that  uid  second  parties  have  the 
right  to  Bob-lease  aaid  land  for  the  purpose  of  boring  for  oil  or  other  min- 
enila;  the  saJd  leasee  or  lewees  being  granted  all  the  rights  and  privilegM 
herein  granted  to  the  aaid  party  of  the  aecond  part 

Witneas  onr  hands  and  seals  this day  of ,  IB 

(5i^atur«  of  Uaaor.)     (£miI.} 
(Signature  of  Imim.)     iSeal.) 
WitnuMg. 

(303.) 

Leaw  of  a  Farm,  retenrii^  Timber. 

Thli  Indcntare,   Made  this  day  of  ,  19 ,  between 

of ,  herainafter  called  the  lessor,  which  expression  shall  also 

include  his  heirs,  eieeatoTs,  and  aBslgns,  of  the  one  part,  and of 

hereinafter  called  the  lassae,  which  eipreeaion  shall  also  inelnde  bis 

executors,  administrators  asd  assigns,  of  the  other  part,  witneweth.  That 
the  said  lessor  doth  hereby  lease  and  demise  onto  the  said  lessee  all  that 

farm  and  lands  in  the  town  of in  the  coonty  of and  State 

of  known  as  the  farm,  with  the  farm  house  and  other 

buildings  thereon,  bounded  and  described  as  follows.  Tit:  (htre  imert  a  de- 
teriplion  jrujfficient  to  identifj/  the  property  intended  to  be  tooted,  but  not 
necemarU}/  ai  minute  at  that  regutred  in  a  deed) ;  excepting  and  reserving 
out  of  this  damise  all  timber  and  other  trees,  and  the  right  to  enter  and  eat 
the  same :    To  hold  the  said  premises,  except  as  aforesaid,  for  the  term  of 

years,  from  the  date  of  these  presents;   yielding  and  paying  rent 

therefor,  during  the  said  tortn,  the  yearly  rent  of  ^^—^^  dollars,  clear  of 

all  deductions,  by  equal  half-yearly  payments  on  the day  of 

and  the day  of in  erery  year,  the  first  of  sueh  payments  to 

be  made  on  the day  of ,  IB — 

And  the  lessee  doth  covenant  with  the  lessor  that  he,  the  lessee,  dnring 
the  said  tenn  will  pay  all  taxes,  rates  and  anessments,  now  payable,  or  hsn- 
after  to  become  payable  in  respect  of  the  aaid  premises,  on  any  port  thereof; 
that  he  will  keep  the  said  premises  insured  against  loss  or  damage  by  flrs 
in  the  noma  and  for  the  benefit  of  the  lessor.  In  such  Insnrance  company  as 
the  lessor  ^all  approve;  and  will,  when  required,  exhibit  to  the  lessor  the 
policy  of  Insnrance,  and  the  cnirent  year's  receipt  for  the  premium  therein; 
that  he  will  keep  the  said  farm-house  and  buildings,  and  all  things  in  and 
about  the  same,  and  all  fences,  ditches,  drains,  watereoarsea,  gates,  fixtures 
and  things  upon  or  about  the  said  farm  and  lands,  in  good  condition  and 
complete  repair,  and  without  any  alteration,  except  such  as  the  lessor  shall 
approve;  that  be  will  cultivate,  manure,  and  manage  the  said  farm  and 
lands  in  a  fair  and  proper  manner,  according  to  the  most  approved  course 
of  husbandry;  that  he  will,  at  the  expiration  or  sooner  determination  of 
said  term,  yield  up  the  aaid  premises  to  the  lessor  in  sneh  good  condition 
and  repair,  and  In  Eucb  fair  and  proper  order  as  the  same  are  now  in;  and 
that  the  lesaor  and  his  agents  and  woitanen,  may  at  all  reasonable  times  dur- 
ing the  said  term,  enter  upon  the  said  premises  to  inspect  the  same,  and  to 
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cut  and  remove  timber  and  other  trees;  and  that  he  will  not  anign  or  tm- 
derlet  the  Bsid  preroisei,  or  any  part  thereof,  without  the  consent  in  writing 
of  the  leBBOi :  Provided  alw&ya,  that  on  any  breach  of  any  of  the  covenanta 
by  the  lesBee  herein  contained,  the  leaser  may  reenter  upon  the  said  prem- 
ises, and  immediately  thereupon  the  said  term  shall  absolutely  determine. 
And  the  lessor  doth  hereby  covenant  with  the  lessee  that  the  lessee,  perform- 
ing and  observing  all  the  eorenauts  by  the  lessee  herein  eontajned,  may 
quietly  hold  and  enjoy  the  said  premises  during  the  said  term,  without  ai^^ 
interruption  by  the  lessor,  or  any  person  claiming  through  him. 

In  Wltneis  Wliereot,  etc. 

For  another  form  of  farm  lease  see  chapter  on  Bighta  of  Fanners,  p.  832. 

Awignmeiit  of  a  leaH. 

Know  all  Men  by  these  Presents,  That  I  (name  and  retid&noe  of  tu- 

tignor)  for  and  in  consideration  of  the  sum  of dollars,  lawfnl  money 

of  the  United  States,  to  me  duly  paid,  by  (name  and  retidence  of  attiffnev) 
have  sold,  and  by  these  presents  do  grant,  convey,  assign,  transfer  and  aet 
over,  unto  the  said  {name  of  atsignee)  a  certain  indenture  of  lease,  bearing 

date  the  day  of  in  the  year  one  thousand  nine  hundred 

and made  by  (name  of  the  lestor  in  the  leate  auigned)  whereby 

he  leaaes  to  me  the  following- described  premises  {here  deteribe  the  premise* 
briefty),  with  all  and  lingular  the  premises  therein  mentioned  and  deacribed, 
and  the  buildings  thereon,  together  with  the  appurtenances. 

To  Have  and  to  Hold  the  same  unto  the  said  {the  name  of  the  auignee) 

and  his  assigns,  from  the  __^ day  of for  and  dnring  all  the 

rest,  residue,  and  remainder  yet  to  come  of  and  in  the  term  of  

years  mentioned  in  the  said  indenture  of  lease,  and  all  my  rights  and  privi- 
legee  in  and  tinder  said  lease;  subject  neverthelew  to  the  rents,  covenants, 
conditioes,  and  provisioos  therein  also  mentioned.  And  I  do  hereby  cove- 
nant, grant,  promise,  and  agree  to  and  with  the  said  (name  of  tht  atngnet) 
that  the  said  assigned  premises  now  are  free  and  clear  of  and  from  all 
former  and  other  gifts,  grants,  bargains,  sates,  leases,  judgments,  executions, 
back  rente,  taxes,  assesBmeuts,  and  incnmbrances  whatsoever. 

Id  Witness  Whereof,  etc. 

Sealed  and  Delivered  in  the  Fretenee  of 

If  the  landlord's  assent  to  the  assignment  be  necessary,  add: 

I  assent  to  the  foregoing  assignment, 

(Signature   of   Landlord.") 
(308.) 
Application  to  Landlord  for  Leave  to  Aia^  or  Vnderlet. 
To 

Pursuant  to  a  stipulation  contained  in  a  lease  dated wherein  the 

premises  therein  described  were  demised  by to  me  for  the  term  of 

years  from  the  date  thereof,  I  hereby  apply  to  yon  for  license  and 
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ftnthority  to  asaiga  aatd  lease   (or  underlet  said  premiaei)   to  

for  the  remainder  of  mj  tenn,  togetber  with  all  ray  interest  i: 


Notioe  to  landlord  of  ABiipunent. 

To 

I  herebj  give  yoa  tiotice  that,  by  an  instriimeiit  in  writing  dated , 

I  have  assigned  to of all  my  right,  title  and  intereat  in  and 

to  the  premises  deacrlbed  and  demiBed  is  a  certain  lease  made  by to 

and  dated for  the  unexpired  reeidue  of  the  term  created 

by  said  lease. 

Dated,  etc 

007.) 

Landlord'!  Notice  to  ttidt  for  HtHt-Pi.7ment  of  Sent. 


f }    "  '1 


Brifit  of  _ 
County  of  _ 
To  (name  of  tenant).     Tou  bang  in  posseMion  of  the  following-described 
premisea,  which  you  oeenpy  as  ray  tenant  (here  describe  the  premitta  tuffi- 

eietitly  to  >dentt/y  them)  in  the  city  (or  tovmahip)  of and-county 

afoTessid,  are  hereby  notifled  to  qnit  and  delirer  up  to  nie  the 

.   premises  aforesaid,  in  fourteen  days  frora  this  date,  aecording  to  law,  your 
rent  being  due  and  unpaid.    Eereof  fail  not,  or  I  shall  take  due  course 
of  law  to  ejeet  you  fnnn  the  same. 
iWttrteaa.) 

(Signature.') 
<808.) 

Landlord'!  Kotioe  to  leave  at  End  of  the  Term. 

To  (name  and  addreu  of  the  tenant). 

Sib, — Yoo  being  in  the  poeaession  of  a  certain  messuage  or  tenemnit,  with 
the  appurtenances,  sitnate  (deteribe  the  preraisei  briefly)  which  said  prem- 
ises were  demised  to  yon  by  me  for  a  certain  term,  to  wit,  ftom  the 

day  of ,  A.  D.  19 ,  until  the day  of ,  A.  D.  19 , 

and  which  said  term  will  terminate  and  expire  on  the  day  and  year  last 
nforeaaid,  I  hereby  give  you  notice,  that  il  is  my  desire  to  have  again  and  re- 
possess the  said  messuage  or  tenement,  with  the  appnrtenances,  and  I  there- 
fore do  hereby  require  you  to  leave  the  same  npon  the  expiration  of  the  aaid  . 
hereinbefore  mentioned  terra. 

Witness  my  hand  this  ^—^—  day  of ,  dty  of  ,  A.  D, 

19_ 

(Signature.) 
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Landlord'!  Notice  to  Detennine  a  Tenuicy  at  Will. 

,  19 

To  (Raffle  of  tenont)-    Voa  being  in  posBeMiou  of  the  folio  wing -described 

prenuseti  in  the  town  (or  «(y)  of ,  which  jon  occupy  as  my  tenant 

at  will  (dMcribing  (hem  n#ci«ntly  to  identt/y  Ihem),  are  hereby  notified 
to  quit  and  deliver  up  to  me  the  premiseB  Bforesaid  (on  *ucA  a  day,  tiating 
here  the  day  <u  far  distant  a»  u  made  Tteceaaary  by  the  reguiMtte  length  of 
notice)  according  to  law,  it  being  my  intention  to  determine  yonr  tenancy  at 
will.  Hereof  fail  not,  or  I  shall  take  a  due  course  of  law  to  eject  you  from 
the  same. 

(SigMiture.) 
(Witnett.) 

The  Same;  Another  Form. 

I  hereby  give  you  notice  to  qait  and  deliver  up  ta  me  on  the        '  day 

of ,  19 ,  tbe  premises  now  beld  by  you  as  my  tenant,  at  No. , 

oa Street  in  the  city  of 

Dated  this day  of ,  19 — 

<311J 

Same;  Where  Commencement  of  Tenancy  ii  Vnoertain. 

I  hereby  give  you  notice  to  quit  and  deliver  up  to  me  at  tbe  expiration  of 
that  month  (or  week,  or  quarter)  of,  your  tenancy  which  ehaQ  I>egin  next 
after  tbia  date,  tbe  premises  now  held  by  you  as  my  tenant  at 

Dated,  etc. 

Tenant'!  Notice  to  Terminate  Tenancy  at  Will. 

I  hereby  give  you  notice  tbat  on  the day  of next  I  sball 

qait  and  deliver  up  possession  of  the  premises  at  No. , in  , 

Street  in  the  city  of which  I  now  hold  of  yon  aa  tenant. 

(313.) 
LcBiee'i  Notice  to  Tenant  to  Quit. 

I  hereby  notify  yon  that has  executed  a  written  lease  to  me  of 

the  premises  now  occupied  by  you  at  T^"  Street  in  the  city 

of ,  for  the  term  of years  from 

As  I  derire  immediBte  pogsession  of  the  said  premises,  you  will  pleaas 
vacate  them  witbont  delay. 
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Ooaraaty  of  Kent  under  Leaie. 

In  eoDsideratiOD  of  tbe  execution  of  the  foregbiiig  lease  faj  the  lessor,  at 
mj  request,  aoil  of  one  dollar  to  me  in  hand  paid,  I  hereby  guarantee  the 
punctual  payment  of  tbe  rent  and  the  performance  of  all  the  covenants  and 
agreements  od  the  |)art  of  tbe  lessee  in  bhIi)  lease,  or  in  any  extension  or 
renewal  thereof,  demand  and  notice  of  default  or  of  non-pajraient  being 
hereby  waived. 

Witness  my  hand  and  seal  this day  of ,  19 . 

(315.) 

Lease  in  me  in  the  Prorince  of  Qnebeo. 

On  this  day,  tbe  of  in  the  year  of  our  Lord  one  thou- 

■and  nine  hundred  and before  the  undersigned  Public  Notary,  duly 

commissioned  and  snorn  in  and  for  tbe  heretofore  Province  of  Lower  Can- 
ada, now  tbe  Province  of  Quebec,  in  tbe  Dominion  of  Canada,  residing  in 
the  city  of  Montreal,  in  the  said  Province,  appeared  {name,  retidence,  atid 
occupation  of  the  leaser)  nbo  declared  to  have  let  and  leased,  and  by  these 
presents  doth  let  and  lease,  and  promise  to  procure  peaceable  enjoyment  unto 
(name,  residence,  and  occupation  of  le»Mee)  present  and  accepting  lease  for 
for,  dnring,  and  until  the  full  end  and  term  of to  be  ac- 
counted and  reckoned  on  and  from  tbe day  of  the  inontli  of 

in  the  year (itwsrt  a  deieription  of  the  premiiei  Icated).     With  the 

whole  the  said  lessee  is  content  and  satisfied,  having  seen  and  viewed  the 

The  present  lease  is  thus  made  for  and  in  consideration  of  the  sum  of 

current  money  of  the  said  Province  of  Canada,  per  year  during  tbe 

said  term,  which  tbe  said  lessee  does  hereby  covenant,  promise,  and  agree, 
and  bind  and  oblige  himself  to  well  and  truly  pay,  or  cause  to  be  paid,  to  the 
said  lessor  or  his  legal  representatives,  in  sjid  by  even  and  equal  qaarterly 

payments  of  _- __  each;    tbe  first  payment  wbereof  to  become  due  and   ■ 

payable  on  the day  of now  next  ensuing,  and  thus  to  con- 
tinue as  aforesaid  during  all  the  said  term ;  and,  in  further  eoDsideratioo, 
that  the  said  lessee  shall  and  doth  hereby  promise  and  agree,  and  bind  and 
oblige  himself  to  pay  the  railway  tax,  the  park  tax,  the  school  tax,  tiie 
water  tai,  the  yearly  assessments  of  said  leased  premisep,  and  every  other 
tax,  charge,  and  burden  which  may  be  imposed  or  levied  (hereon,  during  the 
said  term;  and,  further,  that  the  said  lessee  shall  furnish  the  said  leased 
premises  with  a  snfflcient  quantity  of  household  furniture  or  goods  to  secure 
the  payment  of  the  said  rent,  keep  the  premises  in  repairs  (rfparalions  loca- 
tives), during  the  said  term,  and  deliver  the  same  at  the  expiration  of  the 
present  lease  in  as  good  order,  state,  and  condition  as  the  same  may  bo 
found  in  at  tbe  commencement  of  the  same,  reasonable  tear  and  wear  and 
accidents  by  fire  excepted. 

It  li  expressly  agreed  by  and  between  the  Haid  parties  that  the  said  ' 
lessee  shall  not  transfer  his  tight  in  the  present  lease,  or  sublet  any  part  or 


iwrtion  of  the  nbave  rented  premuee,  without  the  coDMut,  in  writing,  of  the 
Ha  id  leraor  or  his  lepreBentativea. 

The  Mid  lessee  shall  not  make  8117  alteration  in  the  said  leased  premiaes 
without  the  consent  of  the  said  leaser  or  his  tepresentatives;  and,  in  ease 
auj  such  alterations  ^ould  be  made,  then  the  said  lessee  shall  be  bound  to 
put  the-  aaid  leased  premlNS  in  the  eame  atate  in  nhieh  tbej  were  at  the 
eomineneemeiit  of  the  present  lease,  unleaa  the  said  lessor  prefer  that  the 
said  alterationa  ehoold  remain,  without  any  Gompecsation  being  allowed  to 
the  said  lessee  for  aneh  alteration. 

Should  any  grottai  riparatioiu  be  deemed  neeessBrj  in  the  said  leased 
premises,  the  said  lessee  shall  pennit  the  same  to  be  performed,  without  pro- 
tending or  demanding  any  reduction  in  tho  said  rent,  dsmagee,  interest,  or 
compenaatiou ;  prorided  always,  that  tho  said  repairs  be  indispensable,  and 
be  finished  within  a  Taascmable  time. 

The  aaid  leswe  shall,  dniing  the  said  term,  conform  to  the  rules  and 
regulations  of  police,  and  pay  the  sweeping  of  the  chimneys  of  said  leased 
premises  during  the  said  tena  The  said  lessee  ahall,  during  the  last  three 
months  of  the  pieaent  lease,  allow  such  person  or  persons  as  may  be  desirous 
of  obtaining  a  lease  of  the  aaid  premiaeg  to  visit  the  same,  and  will  suffer 
handbills  for  that  purpose  to  be  placarded  and  left  on  the  said  premises. 

The  said  lessee  shall  pay  all  extra  premiums  of  assurance  that  tbe  com- 
pany, at  which  the  premises  now  leased  may  be  insured,  shall  exact  in  con- 
sequence of  the  business  or  works  done  and  carried  on  therein  by  the  said 

And  for  the  execotion  hereof  the  said  parties  to  these  presents  have 
elected  domiciles;  to  wit,  the  said  lessee  at  and  upon  the  premises  now 
leased,  and  the  said  lessor  at  his  place  of  reudence  above  described,  where, 

Done  and  Pasted  at  the  said  city  of  Montreal,  in  tbe  office  of  

the  said  notary,  under  the  number thousand hundred  and 

on  the  day,  month,  and  year  first  above  and  before  written,  and 

signed  by  the  said , With  and  in  tbe  presence  of said  notaiy, 

these  presents  having  been  first  daly  read  to  the  said  parties  by  said  notary. 
(Signatures.)     (Seals.) 
<3I6J 

Lease  in  me  in  the  Provisoe  of  Quebec,  known  u  a  "Private 
XesK." 

This  Indenture  of  Lease,  Made  between  (name,  residence,  and  oeoupation 

of  lessor),  of  the  first  part,  and  (name,  residence,  and  occupotion  of  lessee) 
of  the  second  part, 

Wltneiseth,  That  the  said  doth  hereby  lease  for  the  term   of 

years,  from  the  unto  the  said  hereby 

present  and  accepting  for that  is  to  say  (here  describe  the  premises 

leased  vHh  sufficient  distinttnest)  the  said  leased  premises  being  well  known 
to  tbe  said  lessee,  he  having  seen  and  examined  the  same  before  the  execu- 
tion of  these  presents,  and  with  the  said  leased  premises  is  content  and  sat- 
isfied.   This  lease  is  thus  made  subject  to  tbe  foIloHisg  stipulations:    viz, 
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that  the  leSMe  Bholl  make  all  repairs  eurtomarUy  made  b;  tenants,  daring 
the  present  lease,  and  at  the  termination  thereof  shall  peaceably  surrender 
the  said  premiaeB  in  the  like  condition  as  when  taken  possession  of,  reasona- 
ble tear  and  irear  being  allowed;  that  he  shall  eonstantl;  keep  the  hereby 
leased  pramisea  tumiabed  according  to  law  for  the  seenrity  of  the  rent  here- 
inafter Btipolated;  that  he  shall  not  make  over  his  interest  in  the  present 
lease,  or  snblet  the  whole  or  any  part  of  the  premises  hereby  leased,  with- 
ont  the  consent  of  the  lessor  being  first  obtained  in  writing  for  that  porpose. 

The  said  lessee  promises  to  pay  the  yearly  taxes  or  assessments  for  end 
during  the  said  term,  at  whaterer  rate  or  amoont  or  for  whatever  purpose 
the  same  may  be  levied,  school  tax  and  all  other  taiia  and  assessments,  and 
perform  all  the  reqnireTiienta  of  the  poliee  and  fire  departmrats,  to  the  per- 
fect exoneration  of  the  lessor;  and  during  the  last  three  months  of  tha 
present  lease  shall  allow  soch  person  or  persons  as  may  be  deeirons  of  ob- 
taining a  lease  of  the  aaid  premises,  to  visit  the  same  at  seasonable  hours; 
and  shall  also  permit  notices  of  such  intended  lease  to  be  put  up  on  the 
premises. 

The  lessee  shall  also  pay  any  and  all  extra  premiums  levied  in  consequence 
of  tiie  business  that  may  be  carried  on-  by  him. 

It  is  especially  and  distinctly  understood  and  agreed  by  and  between  the 
parties,  that  the  fnrnitnre,  goods,  chattels,  and  effects  of  every  kind  and 
description  belonging  to  the  lessee  shall  be  aecarity  for  the  payment  of  the 
rent  for  the  entire  term,  and  shall  not  be  ronoved  from  the  said  leased 
premises  until  the  rent  for  the  whole  tern  be  paid,  even  if  not  due,  any  law, 
usage,  or  custom  to  the  contrary  notwithstanding,  for  without  this  condition 
the  present  lease  would  not  have  been. made;  nothing  herein  contained  to  be 
deemed  or  construed  as  commioatory  or  evsaive,  but  of  rigor. 

This  lease  is  further  made  in  considerBtion  of  the  sum  of current 

money  of  this  Provinee,  which  the  said  lessee  binds  and  obliges  IiimBelf  to 
well  and  truly  pay  to  the  said  lessor  or  his  lawful  represent ativeo,  in  equal 

monthly  payments  of  ,  the  firat  payment  whereof  to  be  due  and 

payable  on  the next. 

Signed  in  duplicate,  at  Montreal,  this day  of in  the  year 

of  oor  Iiord  one  thousand  nine  hundred  and  in  (he  presence  of 

(Signalares.)      (SeaU.) 

Leue  of  Land  in  oae  in  Ontario  and  Other  FiOTincea. 

This  Ittdentnre,  Made'the  day  of  in  the  year  of  onr 

Lord  one  thousand  nine  hundred  and  ,  between   (name,  retidence, 

and  oecupation  of  the  lessor),  the  party  of  the  first  part,  and  (name,  r««f- 
dmee,  and  occupation  of  lessee)  tfie  party  of  the  second  part, 

Wltnesseth,  That  in  consideration  of  the  rent,  covenants,  and  agreements 
hereinafter  reserved  and  contained,  and  to  be  paid,  observed,  and  per- 
formed  by  the  said  party  of  the  Becoud  part,  his  executors,  administrators, 

and  assigns, the  said  party  of  the  first  part  has  d:iniBed  and  leased, 

and  by  these  presents  doth  demise  and  leane,  unto  the  said  party  of  the  see- 
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ond  part,  bis  eie«uton,  admiaistrBtoni,  sod  assigiia,  all  tbat  eeitaic  pareel 
iir  tract  of  land  and  premisea  aituate,  Ijing,  sad  beiog  {deicribe  premitet 
leased  irith  nugicienl  dittijictness  to  identify  them  perfectly). 

To  Have  and  to  Hold  the  said  parcel  or  tract  of  land,  with  the  appnr- 
tenancea,  anto  the  said  party  of  the  second  part,  big  executors,  administTa- 
tori,  and  assifsna,  from  the day  of ,  one  thousand  nine  hun- 
dred and ,  for  the  term  of  from  thence  neit  ensuing,  and 

fuliy  to  be  completed  and  ended,  yielding  and  payiBg  therefor  unto  the  said 
party  of  the  flrst  part,  his  executors,  HdminiEtratora,  and  asaigaB,  the  yearly 
rent  or  anm  of of  lawfnl  money  of  Canada,  by  equal  quarterly  pay- 
ments, on  the in  each  and  every  year  during  the  said  term,  the  first 

payment  to  be  made  on  the day  of next  ensuing  the  date 

.  And  the  aaid  party  of  the  second  part  dotb  hereby  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  covenant,  promise,  and  a^ree  with 
and  to  the  said  party  of  the  flrst  part,  his  heirs,  executors,  administrators, 
and  assigns,  that  he,  the  said  party  of  the  second  part,  his  executora,  ad- 
ministrators, and  assigns,  shall  and  will  well  and  truly  pay,  or  cause  to  be 
paid,  to  the  said  party  of  the  first  part,  his  executors,  administrators,  or 
assigns,  the  said  yearly  rent  hereby  reserved,  at  the  times  anil  in  manner 
hereinbefore  mentioned  for  payment  thereof,  without  any  deduction  or  abate- 
ment whatsoever  thereout,  for,  or  in  respect  of,  any  rates,  taxes,  and  iuT- 
. positions,  assessmente,  or  otherwise;  and  will,  dnring  said  term,  discharge 
and  pay  alt  rates,  taxes,  assessments,  and  impositions  now  payable  or  here- 
after ti>  become  payable  in  respect  of  said  premises;  end  also  shall  and  will 
perform  all  statute  labor  in  respect  of  said  premises,  daring  the  irhole  of  the 
term  hereby  granted. 

Provided  always,  and  it  is  hereby  agreed  by  and  between  the  said  parties 
hereto,  that  if,  at  any  time  or  times  during  the  said  term,  the  said  rent,  or 
any  part  thereof,  shall  be  in  arrear  and  unpaid  for  the  npace  of  thirty  days 
after  any  of  the  days  or  times  whereon  the  same  ought  to  be  paid  as  afore- 
said, then  it  shall  be  lawful  for  the  saJd  party  of  the  first  part,  his  heirs, 
executors,  administrators,  or  assigns,  to  enter  into  and  take  possession  nf 
the  [ircmlFies  hereby  demised,  whether  the  same  be  lawfully  demanded  or  not, 
and  the  said  premisea  to  have  again,  repossess,  and  enjoy,  as  if  these  pres- 
ents had  never  been  executed,  without  the  let,  hindrance,  or  denial  of  him, 
the  said  party  of  the  second  part,  his  heirs,  executors,  administrators,  or 
assigns;  and,  further,  that  the  non-fnifllment  of  the  covenants  hereinbefore 
mentioned,  or  any  of  them,  on  the  part  of  the  iessee  or  lessees,  shall  operate 
as  a  forfeiture  of  these  presents,  and  the  same  shall  be  considered  nnll  and 
void  tn  all  intents  and  purposes  whatsoever;  and  also,  that  the  said  party 
of  the  second  part,  his  eiecutors,  administrators^  and  assigns,  shall  not  nor 
will,  during  the  said  term,  grant  or  demise,  or  assign,  transfer,  or  set  over, 
or  nthcrwise,  by  any  act  or  deed,  procure  or  cause  the  said  premises  hereby 
flemiscii  or  intended  so  to  be,  or  any  part  thereof,  or  any  estate,  term,  or 
interest  therein,  to  be  granted,  aBaigned,  transferred,  underlet,  or  set  over 
unto  any  person  or  persons  whosoever,  nor  carry  on  any  offensive  trade  or 
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bn^eas  on  the  premisei,  withoat  the  eonsent  in  writing,  of  the  baid  party 
of  tbe  flrat  pait,  bis  hein  oi  HUigOB,  flrat  had  and  obtained. 

And  tbe  said  part;  of  the  aecond  part  doth  hereby  for  himself,  his  heirs, 
execntors,  adnuDiBtratoiB,  and  auignB,  covenant,  pTOmiae,  and  agree,  with 
and  to  tbe  said  party  of  the  first  part,  hia  heire,  eieeatora,  adminiatiators,  or 
assigns,  that  he,  the  said  party  of  the  second  part,  his  heirs,  execntora,  ad- 
ministrators, or  assigns,  will,  at  the  end  of  the  term  hereby  granted,  peacea- 
bly and  quietly  sarrender  and  deliver  np  posaession  of  the  said  premisoB 
hereby  demised  to  tlie  aaid  party  of  the  first  part,  hia  heirs,  executors,  ad- 
min istrat  ore,  or  assigns. 

Id  Witness  Whereof,  The  parties  to  these  presents  have  hereunto  set  their 
hADds  and  seals  tbe  day  and  year  first  above  written. 

(,8iffitaUtret.)     (Beats.) 

Signed,  Sealed,  and  Delivered  in  the  Preaence  of 

(318.) 

Short  HflUK  Lease  in  nie  in  Ontario  and  other  FroTinoes. 

This  ludentsre,  Made  the  day  of  in  the  year  of  our 

Lord  one  thousand  nine  hundred  and  in  pursnanee  of  tbe  act  re- 
specting short  forms  of  leases  between  (name,  reeidenee,  aitd  oeevpation  of 
the  leuor)  hereinafter  called  the  lessor,  of  tbe  first  part,  and  (name,  resi- 
dence,  and  occv^tion  of  the  leuee)  hereinafter  called  the  leaaee,  of  tbe 
second  part, 

Wltneateth,  That  in  consideration  of  the  rents,  covenants,  and  agree- 
ments hereinafter  reserved  and  cDntsined  on  the  part  of  the  said  lessee,  his 
eieeutors,  administrators,  and  assign*,  to  be  paid,  observed,  and  performed, 
he  the  said  lessor  hath  demised  and  leased,  and  by  these  presents  dotb  de- 
mise aod  lease  unto  tbe  said  lessee,  his  execators,  administrators,  and  as- 
signs, all  that  certain  (desimbe  the  premiiet  leated  vnth  svfflcient  minute- 
nitt  to  define  them  perfectly). 

Togetber  with  all  tbe  rights,  members,  and  appurtenances  whatsoever  to 
the  said  prem'.ses  belonging  or  appertaining. 

To  Have  and  to  Hold  the  said  demised  premises,  with  their  apportenanees, 
unto  the  ssid  lessee,  his  eiecotors,  administrators,  and  assigns,  for  and  dnr- 

ing  the  term  of to  be  computed  from  the day  of , 

one  thouiiand  nine  hundred  and and  from  thenceforth  next  ensuing, 

and  fully  to  be  completed  and  ended,  yielding  and  paying  therefor  yearly 
and  every  year,  during  tbe  said  term  hereby  granted,  unto  the  said  lessor, 

his  heirs,  executors,  administrators,  or  assigns,  the  sam  of dollars 

of  Iai<fu1  money  of  Canada,  to  be  payable  on  tbe  following  days  and  times; 

that  is  to  say, on  the  first  days  of  Jannary,  April,  July  and  October 

in  each  jenr  during  the  said  term,  the  first  of  sach  payments  to  become  dne, 
and  be  made,  on  the day  of next,  and  the  last  of  sach  pay- 
ments tu  be  made  in  advance,  on  the  day  of  payment  of  rent  preceding  the 
expiration  of  the  said  term. 

And  the  said  lessee  covenants  with  the  aaid  lessor  to  pay  rent,  and  to  pay 
taxes,  and  to  repair   (reasonable  wear  and  tear,  and  accidents  by  fire  or 


_iOO^^IC 


tempest  excepted),  and  to  keep  up  feneeg,  and  not  to  ent  dom  timbei;  and 
that  the  said  lessor  majr  enter  and  view  tbe  said  repairs;  and  tbat  the  said 
lesEee  nill  repair  accordiog  to  notice,  and  will  not  assign  or  sublet  without 
leave,  and  nil]  not  carry  on  any  bnunesa  that  shall  be  deemed  a  nuisenee 
on  sail]  premises;  and  that  he  will  leave  the  premises  in  good  repair.  (If 
there  are  any  oWier  agfeemenU  betmeen  the  porliei,  tAey  ihovld  be  imerteA 

And  alio,  that  if  the  term  hereby  granted 'shall  be  at  any  time  aeixed,  or 
taken  in  execution,  or  in  sttaciuneiit,  by  any  eroditor  of  the  said  leasee,  or  if 
tbe  said  lessee  shall  make  any  assignment  for  the  benefit  of  creditors,  or, 
becoming  bankrupt  or  insolvent,  shall  take  the  benefit  of  an;  act  that  may  be 
in  force  for  Imnknipt  or  insolvent  debtors,  the  said  term  shall  immediately 

become  forfeited  and  void,  and  the  full  amonnt  of  tlie  cnrrent rent 

shall  be  at  once  due  and  payable;  and  also,  that  it  tbe  said  premises  be 
destroyed,  or  so  mnch  injured  as  to  become  unfit  for  occupation,  by  fire  or 
other  ca8ualty,'not  caused  by  tbe  wilful  default  or  neglect  of  the  said  lessee, 
his  executors,  administrators,  or  assigns,  the  said  term  hereby  demised  shall 
cease,  and  tbe  current  quarterly  rent  shall  be  fully  apportioned,  and  tbe  due 
proportionate  part  thereof  shall  be  at  once  due  and  payable. 

ProTlso  for  reentry  by  tbe  said  lessor  on  non-payment  of  rent  or  non- 
performance of  covenants,  or  Mimre  or  forfeiture  of  the  said  tenn  for  any 
of  tbe  causes  aforesaid;  the  said  lessor  covenants  with  the  said  leasee  for 
quiet  enjoyment. 

In  Witness  Whereof,  The  said  parties  to  these  presents  have  hereunto  set 
their  bands  and  seats. 

Signed,  Sealed,  and.  Delivered  tn  the  Pretence  of 

(319.) 
Lease  of  Land  in  nie  Generally  in  the  Brituli  Frormoei. 

This  Indenture,  Made  the  day  of  in  tbe  year  of  our 

Lord  one  thousand  nine  hundred  and —^ — ,  betireen  {name,  retidenee, 

and  occupation  of  the  leteor)  of  the  one  part,  and  (n<im«,  retidenee,  and  oc- 
cupation of  the  lettte)  at  tbe  other  part, 

Witnestetb,  That  for  and  in  consideration  of  tbe  rents,  covenants,  agree- 
ments,  and  provisos  herelDafter  reserved  and  contained,  and  which  by  and 

on  the  part  and  behalf  of  tbe  said  ,  bis  executors,  adminiatrators,' 

and  assigns,  are  to  be  paid,  kept,  done,  and  performed,  be  tbe  said 

hatb  granted,  demised,  leased,  set,  and  to  farm  letten,  and  by  these  presents 
doth  grant,  demise,  lease,  set,  and  to  farm  let,  nnto  the  aaid . ,  bis  ex- 
ecutors, administrators,  and  assigns,  all  tbat  tract,  piece,  or  parcel  of  land 

situate,  lying,  and  being  on  lot  or  township  number  : in  the  County 

of  ,  and  tbe  Province  of  ,  bounded  and  described  as  fol- 
lows;  that  is  to  say  (here  describe  ihe  premixeg  leased)  containing,  by  eati- 

mation, acres,  be  the  same  a  little  more  or  leas,  together  with  all 

buildings,  woods,  underwoods,  ways,  waters,  watercourses,  profits,  commodi- 
ties, privilegeH,  advantages,  end  app'artenances  wbatsoerer  to  the  said  prem- 
ises belonging,  or  in  anywise  'appertaining. 
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To  Have  and  to  Hold  the  said  tract,  pieco,  or  parcel  of  land,  and  prem- 
ises hereby  demiBBd,  with  their  appurtenaneaB,  unto  the  said  ,  ei- 

ecDtoTS,  admiiiistrstoi:B,  and  asBiguH,  from  the da;  of  for 

and  during  and  until  the  full  end  aud  term  of  years  from  thence 

next  ensuing,  and  full;  to  be  complete  and  ended;  subject,  nevartlielest,  to 
the  quit-rents  to  become  due,  exceptions,  reeervatious,  covenants,  easements, 
and  conditions  in  tbe  original  grant  or  lettera-patent  of  the  said  premises 
reserved  and  contained.    Yielding  and  paying  therefor  jearly,  and  in  every 

year  during  the  said  term  hereby  granted,  unto  the  said ,  hh  heirs 

or  assigns,  the  clear  yearly  rent  or  sum  of witiout  making  any  de- 
duction or  abatement  wliatever  for  or  in  respect  of  any  present  or  future 
quit-rents,  land  taxes,  or  other  parliamentary,  legislative,  colonial,  or  paro- 
chial taxes,  assessments,  payments,  or  impositions  whatsoever,  by  yearly  pay- 
ments;  that  is  to  say,  on  the day  of in  ever  year,  the  first 

payment  to  become  due  and  be  paid  on day  of And  the 

said doth  for  himsalf  and  bis  beire,  execntors,  and  administrators, 

coYenaat,  promise,  and  agree  to  and  with  the  said ,  his  heirs  and  as- 
signs, in  manner  following;  that  iA  to  say,  that  he  the  said ,  his  ex- 
ecutors, administi^tors,  and  aaalgns,  shaJl  and  will,  from  time  to  time,  and 
at  all  times  during  the  continuance  of  the  term  hereby  granted,  well  and 

truly  pay,  or  cause  to  be  paid,  onto  the  said ,  his  heirs  and  asngni, 

the  said  yearly  rent  hereby  reserved,  npon  the  days  and  times,  and  in  the 
manner  hereinbefore  mentioned  for  the  payment  of  the  same,  sceording  to 
the  true  intent  and  meaning  of  these  presenta.  And  also,  Uiat  he,  the  said 
,  his  executors,  administrators,  and  asaignB,  shall  and  will  p^,  sat- 
isfy, and  discharge,  or  cause  to  be  paid,  satisfied,  and  diachaiged,  all  and 
all  manner  of  quit-rents,  land  taxes,  and  other  parliamentary,  legislative,  or 
parochial  taxes,  rates,  assessments,  payments,  or  impoutions  whatsoever, 
now  or  at  any  time  hereafter  during  the  said  term,hereby  demised,  payable, 
or  to  become  payable,  for  or  in  respect  of  the  said  prenilsee,  or  any  part  of 
them,  or  the  said  yearly  rent  or  any  part  thereof. 

Provided  alwajSi  nevertheleit,  and  these  presenta  are  upon  this  express 
condition,  that  if  the  said  yearly  rent  hereinbefore  reserved,  or  any  pan 

thereof,  shall  be  in  arrear  for  the  space  of after  the  same  ought  to 

have  been  paid  as  aforesaid  (although  no  legal  or  formal  demand  shall  have 
been  made  for  the  same),  that  then,  and  in  every  such  case,  and  at  all  time* 

hereafter,  it  shall  and  may  be  lawful  to  and  for  the  said ,  his  heirs 

and  assigns,  either  to  soe  or  distrain  for  the  same,  or  into  or  upon  the  said 
demised  premises,  or  into  any  part  thereof,  in  the  name  of  the  whole,  wholly 
to  reenter,  and  the  same  to  have  again,  retain,  repossess,  and  enjoy,  as  in 

their  former  state;    and  tbe  said and  other  occupiers  and  possessors 

thereof,  thereout  and  from  thence  utterly  to  expel,  put  out,  and  remove,  any- 
thing hereinbefore  contained  to  the  contrary  thereof  in  anynise  notwith- 
standing.    And  the  said  for  himself,  his  heirs  and  assigns,  doth 

hereby  covenant,  promise,  and  agree  to  and  with  the  said ,  executors, 

administrators,  and  asfugns,  that  he  paying  the  said  yearly  rent  hereby  re- 
served, and  performing  the  covenants  and  agreements  hereinbefore  men- 
tioned and  contained,  and  which  on  his  part  and  behalf  are  or  ought  to  be 
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paid,  done,  and  performed  (snbjeet,  nevertheless,  as  aforeiaid),  ehall  and 
maj  peaceably  and  quietly  have,  hold,  uie,  oecap^r,  posMM,  and  enjof  the 
■aid  bereb;  demised  premisee,  with  the  apparteoaneea,  for  all  the  term 
herobj  granted,  witboot  the  lawful  let,  suit,  trouble,  denial,  oTietion,  ejection, 

intermption,  or  distarbaoce  whatsoever,  of,  from,  or  bj  the  said  , 

heira  or  asBigiis,  or  of,  from,  or  bj'  on;  other  person  or  persoiia  lawfnlljr 
claiming  or  to  claim  the  said  hereby  demised  premises,  or  any  part  or  parcel 

In  Wltneu  Wbereof,  I,  the  said  (name  of  Uttor),  have  hereunto  sub- 
scribed my  name  and  afBzed  my  foa),  at  on  the  day  of 

in  the  year  of  our  Lord 

(Home  of  grmtor.)     (SeaL) 

Sxeov,%eA  and  Delivered  in  the  Pretence  of 


CHAPTER  xxxrn, 


MoRTQAQES  are  now  often  made  of  personal  property.  Any  in- 
strument will  anBwer  the  purpose,  which  would  suffice  as  a  bill  of 
sale  of  the  property,  and  which  contains,  in  addition  to  the  words 
of  sale  and  transfer,  a  clause  providing  for  the  avoidance  of  it 
when  the  debt  is  paid.  I  append  to  this  chapter  forms  for  this 
purpose.  When  the  mortgagor  of  personal  property  retained 
possession,  it  was  formerly  doubtful  what  security  the  mortgagee 
had.  Now,  however,  it  is  generally  provided  by  statute,  that  the 
mortgagor  may  retain  possession,  if  the  mortgage  be  recorded. 

These  instruments  should  always  be  recorded  according  to  the 
provisions  of  the  statute  of  the  State  in  which  they  are  made ;  al- 
though the  general  rule  would  apply  to  them,  that  they  would 
operate  without  record  as  to  all  parties  having  notice  or  knowl- 
edge of  them.  The  statutes  respecting  mortgages  of  personal 
property  always  provide  for  an  equity  of  redemption,  which  is 
usually  very  much  shorter  than  that  of  land.  A  frequent  period 
18  sixty  days.  The  requirements  of  the  statute  in  respect  to 
notice,  foreclosure,  etc.,  must  be  strictly  followed.  It  used  to 
be  thought  that  a  personal  mortgage  might  be  made  to  cover 
property  subsequently  acquired  by  the  mortgagor.  Thus,  a 
dealer  in  dry  goods  would  mortgage  all  his  stock  to  secure  some 
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creditor,  and  provide  in  the  mortgage  that  it  should  operate  upon 
all  goods  subsequently  acquired  by  him.  But  it  is  now  generally 
held  that  such  a  clause  has  no  effect ;  because  no  man  can  make  a 
mortgage  of  property  which  he  does  not  own  at  the  time.  Such 
mortgages  are,  however,  valid  as  between  the  parties,  and  have 
been  authorized  by  statute  in  <}eoi^a  and  I^orth  Dakota,  and  in 
Connecticut  mortgages  of  machinery,  engines,  type,  plates,  etc., 
by  mauufactnring,  printing,  publishing  or  ei^raving  establiah- 
ments  may  include  after  acquired  or  substituted  property  used 
in  such  establishments.  We  give  annexed  to  this  chapter  the 
laws  of  all  the  States  relating  to  mortgages  of  personal  property. 

THE  PLEDGE  OP  PERSONAL  PBOPEBTT. 

A  PLBDOEB  is  bound  to  take  ordinary  (not  extreme)  care  of  the 
thing  pledged ;  and,  if  it  be  lost  or  injured  for  want  of  such  care, 
he  is  answerable.  He  cannot  use  it,  except  at  his  own  peril ;'  that 
is,  he  is  liable  for  any  injury  caiised  by  using  it,  even  if  it  was 
not  his  fault.  If  the  thing — as  a  horse — ^needs  use  for  its  own 
safety,  then  the  pledgee  may  use  it  for  this  purpose,  and  is  liable 
only  for  an  injury  caused  by  his  negligence.  He  must  account 
with  the  pledgor  for  the  income,  increase,  or  profits. 

One  difference  between  a  mortgagee  and  a  pledgee  is  this :  A 
mortgagee  need  not  take  possession,  for  the  mortgagor  may  re- 
taiu  it,  and  now  this  is  provided  for,  as  we  have  seen,  by  record- 
ing the  mortgage.  But  if  a  thing  is  given  in  pledge,  the  pledgee 
must  have  and  keep  possession  of  it. 

The  most  important  difference  is,  this,  A  mortgagee  may  sell 
and  transfer  his  mortgage,  and  his  transferee  may  transfer  it 
again,  and  so  on;  and'when  the  debt  is  paid,  the  mortgagor  re- 
claims it  from  whomsoever  has  it  then.  But  if  a  pledgee  sells  the 
pledge  before  the  debt  is  due,  it  is  held  that  he  is  at  once  answera- 
ble to  the  pledgor  for  its  full  value,  although  the  debt  be  not  paid. 

Some  cases  of  this  kind  have  been  carried  very  far  in  New 
York.  It  is  held  there, — and  on  grounds  which  may  perhaps 
suffice  to  make  it  law  everywhere, — that  if  A  lends  money  to  B, 
and  takes  stocks  in  pledge,  A  cannot  sell  these  stocks  and  keep 
the  proceeds,  and  replace  the  stock  and  return  it  when  the  debt 
is  paid.  He  can  do  nothing  but  keep  the  stock;  and  if  he  sells 
it,  the  pledgor  may  recover  at  once  its  full  value,  and  the  pledgee 
will  have  no  security  for  his  debt.     In  such  a  case,  a  pledgee,  be- 
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ing  sued,  offered  the  testimony  of  broken  and  others  to  prove  a 
uniform  and  established  usage  in  the  city  of  New  York  thus  to 
sell  or  use  pledged  stock  until  the  debt  was  paid ;  but  the  court 
said  the  usage  was  illegal,  and  refused  to  receive  the  evidence. 
But  a  contract  specifically  permitting  such,  sale  or  use  by  the 
pledgee  has  been  sustained  in  Massachusetts,  and  a  clause  to  this 
effect  is  now  frequently  inserted  in  collateral  notes. 

It  is  certain  that  after  the  debt  is  due  and  payable,  and  after 
demand  if  it  be  payable  on  demand,  the  pledgee  may  have  a  de- 
cree in  chanceiy  for  a  sale  of  the  pledge,  or  may  sell  it  himself: 
provided  he  first  gives  a  reasonable  notice  to  the  pledgor,  and 
then  sells  it,  after  a  reasonable  delay,  in  a  proper  manner,  by  a 
public  sale  at  auction ;  and  uses  all  reasonable  precautions  to  get 
its  value,  as  by  advertisement,  etc. ;  and  does  not  buy  it  himself, 
directly  or  indirectly ;  and  conducts  himself  in  all  respects  hon- 
estly; and  then  he  must  account  for  the  proceeds. 

Usually  the  parties  agree,  when  the  ple<^  is  given,  or  after- 
wards, how  the  pledge  shall  be  treated,  or  how  sold  if  not  re- 
deemed, etc. ;  and  such  agreements,  if  fair  and  reasonable,  are 
undoubtedly  binding  on  both  parties. 

It  is  agreed  that  negotiable  paper  is  excepted  from  the  com- 
mon rule;  and  the  pledgee  of  that  may  sell  or  discount  it  before 
the  debt  is  due ;  and  must  account  for  it,  or  its  proceeds,  if  the 
debt  is  paid  and  the  paper  redeemed,  or  f<H-  the  balance  if  he  ap- 
plies it  to  payment  of  the  debt. 

A  loan  of  stock  is  not  like  a  pledge  of  stock,  because  it  author- 
izes the  borrower  to  sell  or  pledge  it,  or  use  it  in  any  way,  at  any 
time  [  but  be  must  replace  and  return  the  aame  quantity  of  the 
same  stock,  when  it  is  called  for.  If  he  could  not  thus  make  use 
of  the  stock,  the  loan  of  it  would  be  of  no  benefit  whatever  to  the 
borrower.  But  he  cannot  thus  use  stock  pledged  to  him,  unless 
by  a  special  agreement  which  permits  this  use. 

A  pledgee,  who  receives  a  pledge  to  secure  one  or  mote  specific 
debts,  cannot  retain  it  to  secure  other  and  further  debts  of  the 
pledgor,  unless  with  his  consent.  This  consent  may  be  express, 
or  implied  from  words  or  circumstances  which  show  that  such 
was  the  understanding  of  the  parties. 
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A  Mortgage  of  Fenonol  Property. 

Know  all  Xen  by  tlieM  FiMests,  That  I  (name  of  mortgagor)  of  tbe 
towQ  of ,  County  of ,  and  State  ol ,  for* and  in  con- 
sideration of doIlBTB,  to  me  in  hand  paid  by  (name  of  mortgagee) 

of  the  town  of  ,  County  of  ,  and  State  afoieaaid,  do  sell 

and  corvey  to  tbe  said  (name  of  mortgagee)  the  faliowing  goods  and  chat- 
tela,  to  wit  (Utt  or  tdiedule  of  lite  articles,  gpecifying  them  with  niffleient 
diitinetneit  to  make  it  certain  wfiat  they  are)  warranted  free  of  incum- 
bianeR,  and  against  any  adverse  etaims:    Upon  condition,  that  if  the  said 

(name  of  the  mortgagor)  pay  to  the  said  (name  of  the  mortgagee)  

dollars  and  intereat,  in  , year    ,  agreeably  to  a  promissory  note  of 

tills  date,  for  that  sum,  payable  to  tbe  said  (name  of  mottgagee)  or  order, 
with  interest,  this  deed  shall  be  void,  otherwise  in  full  force  and  effect. 

The  aforciold  Parties  Airree,  That,  nntil  the  condition  of  this  instru- 
ment is  broken,  the  said  property  may  remain  in  poBBeaaion  of  the  aaid 
(name  of  mortgagor),  bnt  after  condition  broken  the  said  (name  of  mort- 
gagee) may  at  his  pleasnre  take  and  remove  the  same,  and  may  enter  into 
any  bnilding  or  premiaea  of  the  said  (nonie  of  the  mortgagor)  for  that  pnr- 
pose. 

WUiiMi  our  hands  and  Mala  this day  of ,  A.  D. 

(Bxgnatvre  of  mortgagor.)     (Seat.) 
(SigmOnre  of  mortg<^ea.)     (Seal) 

Beaied  and  Delivered  tn  the  Pretence  of 

Comrio, 1 

State  or J  ***■ 

Se  It  Eemembered,  That  on  this day  of ,  nineteen  i^- 

dred  and  ,' before  me,  the  onderaignod.  Notary  Public  in  and  for- 

said  County  and  State,  dnly  commis^oned  and  qualified,  came ,  who 

is  known  to  me  to  be  the  same  person  whose  name  ia  aubscribed  to  the  fore- 
going instnunent  of  writing,  u  party  thereto,  and  he  acknowledged  the 
aaue  to  be  his  act  and  deed,  for  the  purpose  therein  mentioned. 

Is  Testliuoiiy  Whereof,  I  have  hereunto  set  my  hand  and  affixed  my  of- 
ficial Mttl,  at  ofioe,  in  Uto  city  of the  day  and  year  last  af  oresiud. 

Notary  Public 


A  Hor^i^  of  Fenonai  Property,  with  Warraaty. 

Know  all  Men  by  these  Presents,  That  I,  (name  and  retidenee  of  mort- 
gagor) in  consideration  of  the  sum  of to  me  in  band  paid  by  (nome 

and  retidenee  of  mortgagee)  the  receipt  whereof  is  liereby  acknowledged, 
have  granted,  bargained,  and  sold,  and  by  these  presents  do  grant,  bargain, 
and  sell,  nnto.the  said  (name  of  mortgagee)  tbe  following  articles  of  per- 
sonal property;    that  is  to  say  (iwt  or  (chtrdute). 

To  Hare  and  to  Hold  all  and  singnlar,  tbe  said  goods  and  chattels,  nnto 
the  said  (name  of  the  mortgagee)  and  his  executors,  administrators,  and  as- 
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aigns,  to  his  and  tbeir  use  forever.  And  I  the  s&id  mortgagor,  fur  myself 
and  for  my  exeentorB  and  adminiBtratorg,  da  covenant  to  and  with  the  said 
mortgagee,  and  with  his  executors,  adminiBtratars,  and  assigns,  that  1  am 
lawfull;  poBsesBed  of  the  said  goods  and  chattels,  as  of  m;  own  property; 
that  the  sajne  are  free  from  all  incumbrances,  and  that  I  will,  and  mj  ex- 
ecutor* and  Bdministrators  shall,  warrant  and  defend  the  same  to  the  said 
mortgagee,  hi»  executors,  administrators,  and  assigns,  against  the  lawful 
claims  and  demands  of  all  persons. 

PiOTlded  Ifevertlielesi,  That  if  the  said  mortgagor,  his  executors  or  ad- 
ministrators, shall  well  and  truly  pay  onto  the  said  mortgagee,  his  executora, 

administrators,  or  assigns,  the  sum  of dollars,  in  mouths 

from  the  date  hereof  (or  on  a  certain  day,  atating  the  day  when  the  money 

it  to  be  paid)  with  interest  at per  cent.,  then  ttais  deed  as  also  a 

certain  promiasory  note  bearing  even  date  herewith,  signed  by  the  said 
mortgagor,  whereby  he  promises  to  pay  the  said  mortgagee  the  said  earn 
and  interest  at  the  time  aforesaid,  shall  both  be  void;  otherwise  shall  re- 
main in  foil  force  and  virtue. 

And  Fiovlded  Alio,  That  until  default  by  the  said  mortgagor,  or  his  ei- 
ecntora  and  adminiBtrators,  in  the  performance  of  the  condition  aforesaid, 
or  of  some  part  thereof,  it  shall  and  may  be  lawful  for  him  or  (hem  to  keep 
possession  of  the  said  granted  property,  and  to  use  and  enjoy  the  same;  but 
in  case  of  such  default,  or  if  the  same  or  any  part  thereof  shall  be  attached, 
at  any  time  before  payment  as  aforesaid,  by  any  other  creditor  or  creditora 
of  the  said  mortgagor,  or  if  the  said  mortgagor,  or  his  executors  or  adminia- 
trators,  shall  attempt  to  sell  the  same,  or  any  part  thereof,  without  notice  to 
the  said  mortgagee,  gr  bis  executors,  administrators,  or  assigns,  and  without 
hia  or  their  assent  to  such  sale  in  writing  expressed,  or  shall  remove  the 
same,  or  any  part  thereof,  from  the  place  in  which  tlicy  now  are,  without 
eneh  notice  and  assent,  then  it  shall  be  lawful  for  the  said  mortgagee,  or  hii 
executors,  administratorB,  or  asaigos,  ti>  take  immediate  possessian  of  tho 
whole  of  said  granted  property,  to  his  and  their  own  use. 

In  Testlaony  Whereof,  I  have  hereunto  set  my  hand  and  seal  this 

day  of  ,  in  the  year  of  our  Lord  one  thousand  nine  hundred  nnd 

(Signature.)     JBmL) 
Executed  and  Delivered  in  tho  Pretence  of 


A  Kortgagfe  of  Fertosal  Property,  with  ft  Power  of  Sale- 

Know  all  Ken  by  these  Tresents,  That  I,   (name  of  mortgagor)  of  tbo- 

town  (or  city)  of ,  in  the  County  of ,  and  State  of , 

in  consideration  of dollars,  to  me  paid  by  (name  □/  mortgagee)  of 

the  town   (or  city)   of  ,  in  the  County  of  ,  and  State  of 

,  the  receipt  whereof  is  hereby  acknowledged,  do  hereby  grant,  bar- 
gain, and  sell  unto  the  said  (name  of  mortgagee)  and  his  assigns,  forever, 
the  following  goods  and  ehattels,  to  wit  (fiat  or  echedule). 
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To  Have  mud  to  Hold,  All  and  sdnKal&T  tbe  uid  goods  and  cb&ttels  unto 
the  mortgagee  bereiii,  and  his  assigiiB,  to  their  sole  nse  and  behoof  forerer. 
And  the  mortgagor  berein,  for  himself  and  for  his  heire,  execntorg,  and 
administraton,  doea  hereby  covenant  to  and  with  the  Mid  mort^gagee  and  his 
aasignB,  that  said  mortgagor  ia  lawfully  posseBsed  of  the  said  gooda  and 
chattels,  aa  of  his  own  pioperty;  that  the  same  are  free  from  all  ineum- 
ImnceB,  and  that  he  will  warraot  and  defend  the  same  to  him  the  said  mort- 
gagee and  his  aaaigns,  against  the  lawful  claime  and  demands  of  all  petBons. 

Provided,  neTertbeleM,  That  if  the  said  mortgagor  Bhsll  pay  to  the  inoTt> 

gagee,  on  the  day  of  ,  in  the  year  ,  tbe  Bum  of 

dollars,  then  this  mortgage  is  to  be  void,  otherwise  to  lem^n  in 

fall  force  and  effect. 

And  Provided  Ptirtber,  That  until  default  be  made  by  the  aaid  mortgagor 
in  the  performance  of  the  condition  aforesaid,  it  BbaU  and  may  be  lawful 
for  him  to  retain  the  posseseion  of  the  said  goods  and  chattels,  and  to  use 
•ad  enjoy  the  aame;  but  if  the  same  or  any  part  thereof  shall  be  attached  or 
claimed  by  any  other  person  or  persons  Ht  any  time  before  payment,  or  the 
said  mortgagor,  or  any  person  or  persona  whatever,  upon  any  pretence,  shall 
attempt  to  carry  off,  conceal,  make  way  with,  sell,  or  in  any  manner  dispose 
of  th«  same  or  any  part  thereof,  without  the  autbority  and  permission  of  the 
said  mortgagee  or  his  eiecutors,  administrators,  or  assigns,  in  writing  ex- 
pressed, then  it  shall  and  may  be  lawful  for  the  said  mortgagee,  with  or 
without  assistance,  or  hb  agent  or  attorney,  or  his  executors,  adminiatrBtors, 
or  assigns,  to  take  possession  of  said  goods  and  chattels,  by  entering  upon 
&ny  premisea  wherever  the  same  may  be,  whether  in  this  county  or  State,  or 
elsewhere,  to  and  for  the  use  of  sud  mortgagee  or  his  assigns.  And  if  the 
moneys  hereby  secured,  or  the  matters  to  be  done  or  performed,  as  above 
specified,  are  not  duly  paid,  done  or  performed  at  tbe  time  and  according  to 
tbe  conditions  above  set  forth,  then  the  said  mortgagee,  or  his  attorney  or 
agent,  or  his  eiecutors,  sdministrators,  or  assigns,  taay  by  virtue  hereof,  and 
without  any  suit  or  process,  immediately  enter  and  take  posaeaaion  of  said 
goods  and  chattels,  and  sell  and  diapoae  of  the  same  at  publfc  or  private  sale, 
and  after  satisfying  the  amount  due,  and  all  expenses,  the  surplus,  if  any 
remain,  ahall  be  paid  over  to  said  mortgagor  or  bis  assigns.  Tbe  exhibition 
of  this  mortgage  shall  be  suflSeient  proof  that  any  person  claiming  to  act 
for  the  mortgagee  is  duly  made,  constituted,  and  appointed  agent  and  attor- 
ney to  do  whatever  is  above  authorized. 

In  Wltaeis  Whereof,  The  aaid  mortgagor  has  hereunto  set  hia  hand  ana 

seal  this day  of ,  in  the  year  of  our  Lord  one  thousand  nine 

hundred  and . 

(Signature  of  mortgagor.)     (Beai.) 
Signed,  Sealed,  and  DeUvered  in  tJie  Presence  of 

<3230 

Kortga^e  of  Penonal  Property,  with  Power  of  Sale — ^Another 

Form. 
Know  all  Ken  hy  these  Freienti,  That  T,  (name  and  reaidenee  of  mort- 
gagor)  in  consideration  of  the  sum  of  to  me  paid  by   (noms  and 
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ratideiue  of  mortgagte)  tbe  receipt  whereof  1>  hneb^  acknowledged,  bare 
granteil,  bargained,  and  sold,  and  by  these  presentB  do  grant,  bai^in,  and 
■ell  unto  the  said  (name  of  mortgagee)  the  following  named  and  described 
articles  of  persoDsl  property;  that  is  to  say  (here  foltoiea  the  Uet  or  sched- 
ule and  deeeription  of  the  articlet  mortgaged). 

To  Have  anfl  to  Hold,  All  and  singular,  the  said  goods  and  chattels,  onto 
the  said  (name  of  mortgagee)  and  his  exeeators,  ndminiatratore,  and  as- 
signs, to  his  and  their  sole  use  forever.  And  I,  the  said  mortgagor,  for  my- 
self and  my  executors  and  administrators,  do  coTenaot  to  and  with  the  eaid 
mortgagee  and  his  executors,  adtninistrators,  and  assigns,  that  I  am  laW' 
fully  possessed  of  tbe  said'  goods  and  chattels,  as  of  my  own  property:  that 
the  same  are  free  from  all  incumbrances;  and  that  I  will,  and  my  execntors 
Wid  administrators  shall,  warrant  and  defend  the  same  to  tbe  said  mort- 
gagee and  bis  execators,  administrators,  and  assigns,  against  tbe  lawful 
claims  and  demands  of  bH  persons. 

Provided,  ItereTtheleu,  That  if  tbe  said  mortgagor,  or  bis  exeentors  or 
administrators,  shall  well  and  truly  pay  unto  tbe  aaid  mortgagee,  or  his  ex- 
ecutors, administrators,  or  assigns,  tbe  sum  of in months 

from  the  date  hereof,  together  with  interest  on  the  same  at  the  rate  of 

per  cent,  per  annum,  then  this  deed,  as  also  a  certain  promissory 

note  bearing  even  date  herewith,  aigued  by  tbe  said  mortgagor,  whereby  he 
promlBes  to  pa^  the  said  mortgagee  the  said  sum  and  interest  at  the  time 
aforesaid,  shall  both  be  void,  and  otherwise  they  shsil  remain  in  full  force 

And  Provided  Also,  That  until  default  by  the  said  mortgagor  or  bis  ex- 
ecutors and  administrators,  in  tbe  performance  of  the  condition  aforesaid, 
or  of  some  part  thereof,  it  shall  end  may  be  lavrfnl  for  him  or  tbem  to  keep 
possession  of  the  said  granted  property,  and  to  use  and  enjoy  the  same>  but 
in  case  of  such  default,  or  if  the  same  or  any  part  thereof  shall  be  attached 
at  any  time  before  payment  as  aforesaid,  by  any  other  creditor  or  creditois 
of  tbe  said  mor^agor,  or  if  tbe  said  mortgagor,  his  executors  or  admiuis- 
trators,  shall  attempt  to  sell  the  same  or  any  part  thereof  witltoyt  notice  to 
the  said  mortgagee  or  his  executors,  administiSitors,  or  assigns,  and  without 
his  or  their  assent  to  such  sale  in  writing  expressed;  or  shall  remoTe  the 
same,  or  any  part  thereof,  from  the  place  where  they  now  are,  without  such 
notice  and  assent,  then  it  shall  be  lawful  for  the  said  mortgagee,  his  ex- 
ecutors, administrators,  ot  assigns,  to  take  immediate  possession  of  the 
whole  of  said  granted  property  to  his  or  their  own  use,  and  to  sell  at  public 
auction  and  dispose  of  the  whole,  or  of  so  much  of  said  granted  property, 
as  shall  produce  a  sum  of  money  sufficient  to  pay  and  discharge  the  above- 
mentioned  debt  or  liability,  with  interest,  and  all  costs  and  charges  of  keep- 
ing and  selling  the  same,  and  all  just  and  equitable  liens  then  existing  there- 
on, without  further  notice  or  demand,  except  giving  days'  notice 

of  the  time  and  place  of  said  sale  to  said  mortgagor  or  his  legal  representa- 
tives; and  after  the  said  debt  or  liability,  with  interest,  costs,  charges,  and 
liens,  shall  be  so  discharged  and  aatisSed,  tbe  surplus  of  the  money  artaing 
from  said  tale  and  the  reudne  of  said  granted  property,  shall  be  paid  and 


^d  by  Google 


ABSTBACT  OP  CHATTEL  MOBTOAGEB  641 

restoied  to  Bald  mortgagor  or  hia  legal  repreeentatives,  diKbarged  from  all 
claim  under  this  mortgage. 

Ill  Tertlmoiir  Whereof,  I, ,  the  aaid  {name  of  mortgagor)  have 

hereunto  set  my  hand  and  seal  tlkifl day  of in  the  year  of 

our  Lord  one  thousand  nine  hundred  and 

(SiffiMtvrt.)     {SaaL) 

Sxeottted  and  Delivered  in  Treeenee  of 


ABSTBACT  OF  THE  LAWS  OF  THE  STATES  AlTD  TEBBITOSZES 
C0HCEBNI5O  CHATTEL  HOBTOAOES. 

Alttbaaia. — Perconal  property  may  be  mortgaged,  but  to  bo  good  against 
creditors  and  purchasers  without  notice,  the  mortgage  mart  be  recorded  in  tbs 
county  where  the  grantor  Uvea,  and  also  in  tbe  county  where  the  propert; 
is  at  the  time  of  conveyanee.  II  removed  to  another  county,  the  mortgage 
must  be  recorded  there  within  three  months.  Mortgages  of  pergonal  prop- 
erty uauallj  contain  powers  of  sale,  and  are  foreclosed  according  to  the  pro- 
Tisions  of  the  mortgage. 

Alaika. — Any  transferable  interest  may  be  mortgaged,  but  to  be  Tslid 
againat  creditors  poMearion  mart  be  delivered  to  and  retained  by  the  mort- 
gagee, or  an  afSdavit  filed  as  to  good  faith.  The  mortgage  mart  be  ac- 
knowledged, and  filed  in  the  office  of  the  recorder  of  the  precinct  where  the 
mortgagor  la,  and  in  that  where  the  property  is.  Within  thirty  days  next 
preceding  the  expiration  of  one  year  from  the  original  filing,  it  murt  be  re- 
newed, which  has  the  effect  of  extending  the  lien  one  year.  Chattel  mort- 
gages are  foreclosed  in  the  same  manner  as  mortgages  on  real  property.  If 
the  mortgagor  sells  the  property  during  the  existence  of  the  lien  without 
notifying  the  purchaser  of  the  exirtence  thereof,  he  forfeits  twice  the  value 
of  the  property  sold. 

Arizona. — AH  personal  property  may  be  mortgaged.  The  mortgage  mast 
set  forth  the  reaidencea  of  the  mortgagor  and  mortgagee,  the  sum  to  be  se- 
cured, tbe  rate  of  interert  to  be  paid,  and  when  and  where  payable,  an^  both 
parties  must  make  affidavit  that  the  mortgage  is  bona  /Ide,  and  not  made  to 
defraud  or  delay  erediton.  The  mortgage,  with  the  afSdavit  annexed,  must 
be  recorded  in  the  county  where  the  mortgagor  lives,  and  also  where  the 
property  is  situated  when  there  is  not  immediate  delivery  and  continued 
change  of  poSBeasion.  Foreclosure  by  notice  end  sale.  Notice  must  be 
served  on  mortgagor,  subsequent  purchasers  and  persons  having  recorded 
liens,  posted  in  three  public  places  in  tbe  county  ten  days  before  the  sale, 
and  published  once  in  a  newspaper  in  the  county. 

Arkansas. — Chattel  mortgages  must  be  acknowledged  before  some  person 
antboriied  by  lew  to  take  acknowledgments,  and  filed  or  recorded  in  the 
county  where  the  mortgagor  resides,  and  are  liens  on  the  property  mortgaged 
only  from  such  time.  If  filed  without  being  recorded,  the  lien  expires  in 
one  year,  unless  within  thirty  days  before  tbe  expiration  of  the  year  the 
mortgagor  files  an  affidavit  showing  his  interest  in  the  mortgaged  property 
and  the  amount  due.     After  condition  broken,  suit  may  be  brought  on  the 
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mortgage,  and  jndgment  rendered  for  the  sale  of  the  propertf  snd  tlie  re- 
COTei7  of  the  debt  against  the  defendant  perBonallj.  If  the  propert7  does 
not  bring  two-thirde  of  the  appraieed  valne,  the  sale  ia»j  be  postponed  for 
eixtj'  dajs,  nuIeSB  tbe  right  of  appraisal  is  expressly  waived  in  the  mortgage. 

California. — The  following  piopert/  maj  be  mortgaged:  LocomotiTee  and 
rolling  stock  of  a  railroad  company,  steamboat  machinery,  end  machinery 
used  bj  machinists,  fotmdrymen,  and  mechanics,  vessels  of  more  than  five 
tons  burden,  pianos  and  organs,  steam  engines  and  boilers,  mining  ma- 
chinery, printing  presses  and  materials,  professional  libraries,  instruments 
of  surgeons,  physicians,  snrvejrors,  and  dentists,  and  the  iiutruments,  nega- 
tives, and  fixtures  of  photograph  galleries,  upholstery  and  furniture  and 
household  goods,  oil  paintings,  pictures,  and  works  of  art,  growing  crops, 
wine,  fruit  brandy,  fruit  syrup,  or  sugar  and  apparatus  used  in  the  mann- 
factare  or  storage  of  the  same;  iron  and  steel  safes,  cattle,  horses,  moles, 
swine,  and  sheep,  harvesters ''threshing  outfits,  hay  presses,  and  farming  im- 
plements; abstract  systems,  books  and  papers  of  searchers  of  records,  raisina 
and  dried  fruits  cured  or  in  process,  boxes,  fmit  graders,  drying  trays,  and 
fruit  ladder.  The  mortgage  is  void  against  creditors,  unless  accompanied 
by  an  affidavit  of  all  the  parties  that  it  is  made  in  good  faith  and  without 
any  design  to  defraud  creditors,  and  unless  it  is  acknowledged  and  recorded 
in  tbe  same  manner  as  a  deed  of  real  property  in  the  office  of  the  recorder 
for  the  county  where  the  mortgagor  resides,  and  also  where  the  property  is 
situated.  Chattel  mortgages  may  be  foreclosed,  as  in  the  case  of  pledgee 
by  sale  after  demand ;  the  mortgagee  must  give  notice  of  the  time  and  place 
of  sale  which  mnst  be  by  public  auction;  or  he  may  foreclose  by  action,  and 
the  court  by  its  judgment  may  direct  a  sale  of  the  property. 

Colorado. — The  property  must  be  delivered  to  the  mortgagee,  or  the  mort- 
gage acknowledged  aud  filed  or  recorded  in  the  county  or  counties  where  the 
property  is,  and  it  is  then  valid  for  two  years  if  the  mortgage  debt  does  not 
exceed  92,500,  for  five  years  if  the  debt  does  not  exceed  t20,000,  and  ten 
years  for  larger  sums.  If  the  amount  exceeds  (2,500  mortgagee  moat  an- 
nually file  a  sworn  statement  that  the  mortgarge  was  given  In  good  faith  to 
secure  the  sum  mentioned  therein,  and  the  amount  due.  Mortgage  may 
within  thirty  days  after  maturity  of  original  or  extension  be  extended  for 
two  years  by  filing  sworn  statement  showing  amount  of  payments  made  and 
amount  unpaid,  and  that  it  is  still  due.  When  chattel  mortgages  are  iu 
form  of  trust  deeds,  they  contain  a  power  of  sale  by  the  trustee  at  publio 
auction,  on  giving  certain  notice.  Otherwise  there  is  no  statute  provision 
in  regard  to  foreclosure.  After  default  the  mortg^ee  has  thirty  days  to 
take  possession  of  the  property,  and  until  possession  is  taken  mortgagor  baa 
right  to  redeem.  Mortgage  on  honsehold  goods  must  be  executed  jointly  by 
husband  and  wife. 

Connectiont. — Machinery,  engines,  or  implements  situated  or  used  in  any 
manufacturing  or  mechacicB]  establishment,  presses,  types,  etc.,  pertalnihg 
to  ft  printing  establishment,  household  fnmitnre  used  in  housekeeping,  hay 
in  a  building,  tobacco  in  the  leaf,  pianos,  oi^na,  and  melodeona,  and  any  in- 
strument used  by  a  band  or  orchestra,  and  brick,  bnrned  or  unbnmed,  iu  any 
Ulo  or  brickyard  may  be  mortgaged.    The  mortgage  must  be  executed,  ae- 
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knowl^ged,  and  recorded  in  nil  respeeta  aa  a  deed  of  land,  and,  on  breach 
of  condition,  may  be  forecloaed  by  order  of  eourt. 

Delaware. — Chattel  mortgages  mnst  be  aeknontedged  and  recorded  witbia 
ten  days,  and  the  lien  continaee  for  Ave  yeata.  They  mnst  be  renewed  every 
Ave  years.    Mortgages  are  forecloaed  by  anlt  in  court. 

IHatrict  of  Colnmbla. —  Security  on  chattels  is  uaually  t^en  by  deeds  of 
tmat,  which  muat  be  acknowledged  and  recorded,  and  which  nanaJly  confer 
on  t\ie  tmatee  power  to  aell  in  caae  of  defanlt  after  giving  notice  by  adver- 
tiaement.  ' 

Vlorlda. — Tlie  property  mortgaged  ronat  be  delivered  to  the  mortgagee,  or 
the  deed  mnat  be  ezeent«d  and  acknowledged  in  the  same  manner  aa  deeds 
of  real  property  (see  Deeds,  etc.),  and  recorded  within  ninety  days  in  the 
office  of  records  for  the  county  where  the  property  ia  at  the  time  of  the  ex- 
ecution of  the  mortgage.  Tlie  mortgage  ia  foreclosed  by  bill  in  equity  iiv 
the  circuit  court  for  the  county  where  the  property  is,  except  mortgages  for 
lesa  than  one  hundred  dollars,  which  may  be  foreclosed  in  a  justice's  court. 
When  a  mortgage  ia  paid  in  full,  it  must  be  canceled  on  the  records  by  the 
mortgagee,  and  failure  to  do  ao  for  thirty  days  after  written  demand  ia  pun- 
isiiable  by  fine  or  imprisonment  or  both.  ' 

Heorrla. — The  mortgage  muat  dearly  indicate  the  creation  of  the  lien, 
specify  tbe  debt  and  the  property  to  be  aecured.  It  mnat  be  executed  in 
presence  of,  and  attested  or  proved  by  or  before,  a  notary  public  or  a  judge 
or  clerk  of  court,  and  recorded  in  the  county  where  the  mortgagor  reaides, 
and  in  the  coun^  where  the  property  is,  and  ih  valid  sgainst  third  partiea 
only  from  date  of  record.  To  foreclose,  the  mortgagee  muat  go  before  aome 
officer  of  the  state  authorised  to  administer  oaths  (or  a  commissioner  for 
Oeorgia,  if  he  be  a  non-resident),  and  make  an  affidavit  of  the  amount  due, 
and  that  the  mortgagor,  if  a  resident  of  the  State,  resides  in  the  county 
where  the  foreclosure  ia  made,  which  affidavit  ahsll  be  afB^ed  to  the  mort- 
gage, and  the  mortgage  filed  in  the  office  of  the  clerk  of  the  auperior  court 
for  the  county  where  the  mortgagor  resides;  and  the  clerk  ehall  thereupon 
iaaue  an  execution  directing  the  sale  of  the  property.  The  aheriff  shall  levy 
on  the  property,  and  after  advertiaiug  weekly  for  four  weeka,  may  aell  tbe 
same.  When  the  debt  ia  not  over  one  hundred  dollars,  the  proceedinga  may 
be  before  a  justice  of  the  peace,  who  may  issue  execution  after  notice  to  the 
mortgagor,  and  the  constable  may  sell  after  advertising  sale  in  three  or 
more  public  places  in  hie  district. 

Hawaii. — An  chattel  mortgages  not  accompanied  by  immediate  and  cos- 
tinned  possession  mnst  be  acknowledged  and  recorded  in  the  same  manner 
as  conveyances  of  real  estate. 

Idabo. — Uortgages  of  personal  property  must  state  the  residence  of  the 
mortgagor  and  mortgagee,  the  sum  to  be  secured,  rate  of  interest,  and  when 
and  where  payable,  and  the  mortgagor  must  acknowledge  the  iuatrument 
and  make  affidavit  that  the  mortgage  is  bond  ftde,  and  made  without  design 
to  defraud  or  delay  creditors.  The  mortgsge  snd  affidavit  attached  must  be 
recorded  in  the  county  where  the  property  is  situated.  Foreclosure  may  be 
by  action,  or  tbe  mortgaged  property  may  be  Rold  at  aheriff' a  sale. 
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Illlnol*. — Morteages  of  personal  property  are  oot  valid  nuless  the  pnp- 
.  <'rty  ie  ilelivereil  tu  the  mortgagee,  or  the  instniment  is  scknowleOged  before 
n  proper  oSlcer,  ami  recorded  in  the  countj  trhere  mortga^r  resideii,  or  Lf  he 
ia  a  non-resident,  in  the  county  where  the  property  ia.  The  lien  expires  in 
three  years  from  the  date  of  record  unless  nithin  thirty  days  before  the  ei- 
piration  of  three  years,  or  the  maturity  of  the  debt,  the  parties  file  with  the 
I'ceorder  and  with  tlie  justi<;e  upon  vrhose  docket  the  acknowledgment  was 
recorded,  or  his  successor,  an  affidavit  setting  forth  the  intereat  of  the  tnort- 
jiagee  in  the  property,  the  amount  unpaid  and  when  due,  by  which  the  lien 
is  extended  for  one  year  longer  from  tlie  filing  thereof,  or  until  the  maturity 
uf  the  debt,  not  to  exceed  one  year.  After  default,  the  mortgage  must  be  at 
once  foreclosed,  or  the  lien  will  be  loat.  Chattel  mortgages  usually  contain 
a  power  of  sale  and  may  be  foreclosed  in  accordance  therewith,  except  mort- 
gages on  necessary  household  goods,  wearing  apparel,  or  mechanics'  tool^ 
which  can  be  foreclosed  only  in  a  court  of  record,  A  mortgage  by  a  mar- 
ried man  or  woman  on  household  goods  must  be  joined  in  by  wife  or  hua- 
band.  Notes  secured  by  chattel  mortgage  must  so  state- 
Indiana. — If  the  goods  are  not  delivered,  the  mortgage  must  be  acknowl- 
edged in  the  same  manner  as  deeds  of  real  property,  and  recorded  within 
ten  days  in  the  county  where  the  mortgagor  lives,  or-if  he  be  a  non-resident 
In  the  county  where  the  property  is.  There  ia  no  strict  foreeloBure,  The 
mortgagee  is  entitled  to  possesaioa  of  the  property  on  breach  of  the  condi- 
tion, and  may  bring  an  action  to  recover  the  same,  but  the  equity  of  redemp- 
tion of  the  mortgagor  can  be  eitiaguished  only  by  public  sale  after  proper 
notice,  or  by  sale  on  foreclosure  proceedings.  Mortgage  of  household  gooda 
mnst  be  foreclosed  by  suit.. 

Iowa. — Mortgage  amaf  be  executed  and  acknowledged  like  conveyaoce  of 
real  estate,  and  recorded  or  filed  Jo  county  where  property  is  situated,  or, 
if  mortgagor  be  a  resident  of  the  State,  in  the  county  where  the  holder  of 
the  property  resides.  Mortgages  for  the  payment  of  money  only,  and  in 
which  the  time  of  paj'ment  is  fixed,  may  be  foreclosed  by  notice  and  sale. 
Notice  must  contain  a  full  description  of  the  property,  and  the  time,  place, 
and  terms  of  sale,  and  served  on  the  mortgagor  and  purchasers  frotn  him, 
and  on  all  persona  having  recorded  liens  subsequent  to  the  mortgagor,  and 
published  in  the  same  manner  aa  in  case  of  sale  of  property  on  execution. 
Mortgage  of  property  exempt  from  execution  must  be  signed  by  both 
husband  and  wife. 

Kansas. — Unless  the  property  be  delivered  to  the  mortgagee,  the  mort- 
gage, or  a  copy  of  it,  must  be  deposited  in  the  office  of  the  register  of  deeds 
for  the  county  where  the  mortgagor  resides,  or  where  the  property  is  if  he  is 
a  non-resident,  and,  in  order  to  preserve  the  lien,  an  affidavit  must  be  filed 
within  thirty  days  of  the  expiration  of  each  two  years  by  the  mortgagee, 
stating  that  his  interest  is  a  continuing  one,  and  the  amount  then  due.  After 
condition  broken,  the  mortgagee  or  his  assignee  may  proceed  to  sell  the  mort- 
g^ed  property,  or  so  much  thereof  as  is  neceaaary  to  satisfy  the  mortgage, 
having  first  given  notice  of  the  time  and  place  of  the  sale  by  written  or 
printed  handbills  posted  in  at  least  fonr  different  places  in  the  township  or 
city  in  which  the  property  is  to  be  sold,  at  least  ten  days  before  the  sale. 
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or  if  the  mortgage  io  proviiieB  he  ma7  sell  at  private  sale.  Mortgage  of  ex- 
empt property  raust  be  signed  by  husband  and  wife  jointlj.  Promissorj 
notes  and  otber  written  inBtruments  evidencing  conditional  sale  vi  [>erMinal 
property  retaining  titJe  in  vendor  until  price  is  paid  in  full  are  enbject  to 
the  same  provisionB  as  Id  record,  etc.,  as  chattel  mortga^s. 
'Eentnckr. — Chattel  mortgages  must  be  ackaottledged,  and  recorded  in 
the  office  of  the  clerli  of  the  court  for  the  count;  where  the  mortgagor  re- 
sides. They  may  be  foreclosed  by  bill  in  eqnity.  If  the  mortgagee  taXea 
pOBsesaion  for  foreclosare,  the  mortgagor  has  Sve  years  to  redeem. 

LoDltlaxa. — The  following  property  may  be  mortgaged:  lumber,  logs, 
staves,  cross-ties,  bricks  and  lire  stock,  all  kinds  of  vehicles,  and  equip- 
ments, accessories  and  parts  thereunto  belonging,  all  kinds  of  machinery, 
oil  well  casings,  line  pipes,  drilling  rigs,  tanks,  tank  ears,  iron  ami  steel 
safes,  adding  machines,  cash  registers,  musical  instruments,  store  flxturpi 
and  shelving,  buildings  an  leased  grounil,  farming  implements,  tractors, 
ships,  barges,  dry  docks  or  any  kinds  of  water  craft  or  materials  to  be  used 
in  the  construction  thereof,  and  all  other  movable  property  not  specifically  - 
named.  Mortgage  must  be  in  writing,  contain  a  full  description  of  the 
property,  and  the  time  of  maturity,  and  be  signed  by  both  parties  or  their 
lawful  agents  or  attorneys.  To  sfFect  third  parties  without  notice  it  must  be 
passed  by  notarial  act,  and  deposited  forthwith  in  the  office  of  the  Hecorder 
of  Mortgages  of  the  parish  where  the  property  is  then  situated,  and  of  the 
pariah  where  the  mortgagor  resides.  Property  must  not  be  removed  from 
the  parish  without  written  consent  of  mortgagee,  and,  if  removed,  copy  of 
mortgage  roust  be  recorded  in  parish  to  which  removal  ia  permitted. 

Maine.— Mortgages  of  personal  property  are  invalid  as  to  third  persona 
nnleas  property  is  delivered  to  mortgagee  within  ten  days  after  date,  or,  if 
undated,  within  ten  days  after  elocution  and  delivery,  and  retained  by  him; 
or  mortgage  is  recorded  within  said  ten  days  in  the  office  of  the  clerk  of  the 
city,  town  or  plantation  where  mortgagor  resides.  When  all  mortgagors  re- 
side out  of  the  State,  mortgage  must  be  recorded  in  registry  of  deeds  of 
registry  district  where  property  is  when  mortgage  is  made ;  but  if  part  of 
mortgagors  reside  in  the  State,  then  where  such  mortgagors  reside.  If  any 
mortgagor  resides  in  unorganized  place,  record  must  be  in  registry  of  reg- 
istry district  where  such  place  is  located.  Mortgage  by  corporation  recorded 
where  it  has  its  established  place  of  business,  or,  if  none  in  the  State,  or  in 
nuoi^aniEed  place,  then  in  registry  district  where  property  is  located.  Such 
mort^ges  need  not  be  acknowledged.  '  After  condition  broken,  the  mort- 
gagee or  his  assignee  may  give  the  mortgagor  written  notice  of  his  intention 
to  foreclose,  by  leaving  a  copy  thereof  with  the  mortgagor,  or  if  he  is  alment 
from  the  State,  by  leaving  such  copy  at  his  last  and  usual  place  of  abode,  or 
by  pubtithiug  a  copy  once  a  week,  for  three  successive  weeks,  in  one  of  the 
principal  papers  of  the  town  where  the  mortgage  is  recorded.  The  notice, 
with  an  affidavit  of  service,  or  copy  of  the  publication,  must  be  recorded 
where  the  mortgage  is  recorded,  and  all  right  of  redemption  is  forfeited  in 
^xty  days  after  such  notice  is  recorded.  If  the  mortgagee  is  a  non-retident, 
be  must  record  with  such  notice  his  appointment  of  an  agent  in  the  same 
town,  to  whom  tender  or  payment  may  be  made. 
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MaryUod. — Mortgages  aod  bills  of  sale  muit  CDUtain  the  nameg  of  the 
parties,  the  conai deration,  and  a  description  of  the  property  mortgaged,  and 
an  affidnvit  b;  the  mortgagee  that  the  eonsideratlon  named  is  true  and  b<ma 
fide  as  set  forth;  they  must  be  signeil,  sealed,  dated,  and  acknowledged,  and 
recorded,  in  the  (ounty  or  city  where  the  vendor  resides  within  twenty  d«y« 
after  tlio  date  of  the  mortgage.  The  mortgage  may  be  foreclosed  by  sdle 
under  the  supervision  of  a  court  of  eqnity. 

Xaisaoliniett*. — Chattel  mortgages  need  not  be  nnder  seal  nor  acltnowl- 
edged.  Thej  must  be  recorded  within  dfteen  days  after  date  on  the  recorda 
of  the  city  or  town  where  the  mortgagor  resides,  and  also  in  tbe  city  or  town 
in  which  he  principally  transacts  his  business.  If  a  non-resident,  the  mort- 
gage must  be  recorded  in  the  city  or  town  where  tbe  property  Is.  If  it  re- 
quires to  be  twice  recorded,  the  second  record  will  be  good  if  made  within 
ten  days  after  the  first.  A  record  not  made  within  the  time  specified  is  of 
no  effect.  The  same  provisions  apply  to  bills  of  sale  given  as  seenrity.  If 
the  condition  for  redemption  be  in  writing  it  must  be  recorded  with  the  bDI 
of  sale;  if  oral,  a  written  statement  of  such  condition  signed  by  the  mort- 
gagee must  be  recorded.  The  mortgagee  or  his  assigns,  after  condition 
broken,  may  give  to  the  mortgagor  written  notice  of  his  intention  to  fore- 
close the  same,  which  notice  shall  be  served  by  leaving  a  copy  with  tbe  mort- 
gagor, or  person  in  possession  of  the  property  claiming  the  same,  or  by  pub- 
lishing it  at  least  once  a  week,  for  three  successive  weeks,  in  one  of  the  prin- 
cipal newspapers  published  in  the  town  or  city  where  the  mortgage  is  prop- 
erly recorded,  or  vbere  tbe  property  is  situated.  The  notice,  with  an  affi- 
davit of  service,  shall  be  recorded  wherever  the  mortgage  is  recorded.  Un- 
less tbe  mortgagor  tenders  payment  of  tbe  amount  due  witbin  sixty  days 
after  saeh  record  the  right  to  redeem  will  be  foreclosed.  If  the  mortgage 
contain  a  power  of  sale,  the  property  may  be  sold  in  accordance  with  its 

Klcliis'an. — If  not  accompanied  by  delivery  of  tbe  property  mortgaged, 
tbe  mortgage  or  a  copy  thereof  must  be  recorded  in  tbe  office  of  the  clerk  of 
the  city  or  town  where  the  property  is  situated  and  also  of  the  city  or 'town 
where  the  mortgagor  resides,  or,  if  he  be  a  non-resident,  where  the  property 
is,  together  with  an  afSdavit  that  consideration  was  actusl  and  adequate, 
and,  within  thir^  days  before  the  expiration  of  each  yesr,  the  mortgagee 
mnst  file  an  affidavit  setting  forth  his  interest  in  the  property.  ATortgage 
1^  railroad,  electricity,  gss,  telephone  or  telegraph  corporation  must  t>e  re- 
corded in  re^stry  of  deeds  of  each  county  through  which  lines  or  property 
pass,  and  requires  no  renewal.  Uortgsga  on  stock  of  merchandise  purchased 
for  resale  at  retail,  with  affidavit,  must  also  be  filed  in  registry  of  deeds  of 
country  where  property  is.  There  are  no  statute  provisions  in  regard  to 
foreclosure.  Each  mortgage  should  contain  provisions  as  to  its  own  fore- 
closure, which  will  be  carried  into  effect.  In  the  absence  of  snch  proviuons, 
foreclosure  will  be  by  proeedings  in  chancery.  A  mortgage  may  be  made  to 
cover  goods  purchased  to  replace  the  stock  originally  mortgaged. 

Klnneaota. — The  mortgage  must  be  made  in  good  faith  and  not  for  the 
purpose  of  hindering,  delaying,  or  defrauding  creditors.  Tb  must  be  at- 
tested by  two  witnesses,  acknowledgeit  and  recorded  in  tbe  registry  of 
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dMda  of  the  county  ytheie  the  mortgAgor  resides,  or  if  S  non-resident,  where 
the  property  is  situated,  or  if  such  place  be  a  city  of  the  first  class  then 
irith  the  city  clerk,  otherwise  the  mortgagee  must  have  immediate  poi- 
sewion  sad  mftiatain  such  poBsessioo  until  the  debt  is  paid.  The  lien  con- 
tinnes  for  six  years  from  the  date  of  filing,  or,  if  debt  Is  not  then  dne,  for 
two  years  after  maturity.  Mortgage  of  exempt  property  mturt  be  esecated 
by  both  bnsband  and  wife.  Foreclosure  mDst  be  by  public  sale  in  the  county 
where  the  property  is  or  the  mortgage  filed.  Notice  of  sale  containing  names 
of  mortgagor,  mortgagee,  and  assignee,  if  any,  date  of  mortgage,  nature  of 
default  and  amount  due,  deecription  of  the  property,  time  and  place  of  sale 
and  name  of  person  foreelosiug,  must  be  served  upon  person  in  posBession  of 
the  property  and  mortgagor,  If  in  the  county,  and  posted  in  three  public 
places  in  the  county  at  least  ten  days  before  the  sale.  Person  foreclosing 
must  within  three  days  after  sale  file  in  the  office  where  the  mortgage  is  filed 
a  report,  under  oath,  of  foreclosure  proceedings,  specifying  property  sold, 
amount  received,  amount  of  coats  and  expenses  and  of  the  disposition  of 
proceeds  and  amount  applied  on  mortgage  debt,  Property  sold  may  be  re- 
deemed within  two  dayv  after  sale. 

mstliilppi. — Mortgages  of  personal  property  must  be  acknowledged,  and 
recorded  In  the  office  of  the  clerk  of  the  court  of  chancery  for  the  eottnty 
where  the  property  la,  and  ara  notice  to  third  parties  from  the  date  of  rec- 
ord. The  mortgage  should  contain  provisions  as  to  foreclosure,  sale,  etc., 
and  may  be  foreclosed  in  accordance  with  the  terms  expressed  in  the  same. 

lllssonrl. — Mortgages  are  usually  in  form  of  deed  of  trust  with  power  of 
sale.  Unless  the  property  is  delivered,  the  mortgage  must  be  acknowledged 
or  proved  and  recorded  in  the  county  where  the  mortgagor  resides,  or,  if  he 
be  a  noD-rerident,  where  the  property  is.  Mortgagee  with  power  of  sale 
may  be  foreclosed  in  accordance  with  such  power,  and  such  sale  bars  the 
riglit  of  redemption.  AH  roortgagee  in  which  the  debt,  exclusive  of  interest 
does  not  exceed  one  hundred  dollars,  may  be  foreclosed  by  sale  of  the  prop* 
er^  by  the  mortgagee,  he  first  giving  sixty  days'  notice  after  default  that 
the  property  will  be  sold,  and  thirty  days'  notice  of  the  time  and  place  of 
tale.  All  other  mortgages  may  be  foreclosed  by  petition  to  the  circuit  court. 
There  can  be  no  foreclosure  if  note  is  barred  by  limitation. 

Hoatana. — A  chattel  mortgage  must  be  accompanied  by  an  affidavit  of 
mortgagee  that  it  ia  made  in  good  faith  to  secure  the  amount  named  therein, 
and  nithout  design  to  hinder  or  delay  creditors,  and  must  be  acknowledged 
and  filed,  with  mortgagor's  written  receipt  for  copy  of  mortgage  an- 
nexed, in  the  office  of  the  county  clerk  of  the  county  where  the  property 
Is  situated,  and  is  good  for  two  years  and  sixty  days  from  tbe  date  of  filing, 
but  within  sixty  days  after  expiration  of  said  two  years  may  be  renewed  for 
tiiree  years  by  filing  an  affidavit  showing  date  of  mortgage,  names  of  mort- 
gagor and  mortgagee,  date  of  filing,  amount  of  debt  secured  and  amount 
then  due,  and  that  mortgage  was  not  made  or  renewed  to  Under,  delay,  or 
defraud  creditors  or  subsequent  mortgagees.  Mortgage  may  eover  growing 
crops  or  crops  to  be  sown,  and  lien  continues  after  severance  from  the  soil. 
Foreclosure  Is  the  same  as  in  tbe  ease  of  mortgages  of  real  property,  but 
the  mortgage  may  contain  a  clause  aothorixlng  tbe  sheriS  to  sell  the  prop- 
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«rt7  on  default,  In  which  cum  he  ta^j  eell  in  the  manner  speeiAed  in  tb« 
mortgage. 

Ifebraika. — The  propertj  inoBt  be  delivered,  or  else  the  mortgage,  oi  a 
copy,  filed  in  the  office  of  the  county  clerk  of  the  county  where  the  mortgagor 
rerides,  or,  if  he  be  u  non-reiident,  where  the  property  it  aitusted,  and  eeasea 
to  be  valid  as  againit  creditor!,  etc.,  after  five  yean  from  date  of  filing.  A 
mortgage  with  power  of  Bale  may  be  foreclosed  by  giving  at  least  twenty 
days'  notice  of  the  time  and  place  of  sale.  The  notice  ahall  specify  the 
mortgage,  parties,  the  amount  due,  and  deacription  of  the  property,  and 
time  and  place  of  eale,  and  shall  be  pablieh^d  in  some  newepaper  in  the 
county  where  the  property  is,  or,  if  no  newspaper  ia  published  in  said 
county,  then  by  pootiog  up  notice  in  at  least  five  public  places  in  the  county, 
two  of  which  shall  be  in  precinct  where  sale  is  to  take  place.  The  sale  shall 
be  by  public  auction.  If  the  mortgage  contains  no  power  of  sole,  it  may  be 
foreclosed  by  action.  Uortgage  of  bonsehold  goods  mnst  be  signed  and  ac- 
knowledged by  both  husband  and  wife. 

Nevada. — Chattel  mortgages  are  allowed  for  sums  not  less  than  one  hun- 
dred dollars.  TJntess  property  is  delivered  to  mortgagee,  the  mortgage  mnat 
be  recorded  in  the  office  of  the  recorder  of  coanty  where  the  mortgagor  re- 
sides and  also  where  property  is  situated  and  be  accompanied  by  affidavit  of 
both  parties  that  mortgage  is  made  in  good  faith  for  debt  actually  owned  I7 
mortgagor,  the  amount  and  character  of  debt,  and  that  aame  is  not  made  to 
hinder,  delay,  or  defraud  creditors.  Foreclosure  is  by  action  and  decree  for 
sale  of  property. 

B'ew  Hanpihlre. — PosBession  must  be  delivered  to  and  retained  by  the 
mortgagee,  or  the  mortgage  recorded  with  the  clerk  of  the  town  where  tbs 
mortgagor  resides,  or  if  the  mortgagor  resides  out  of  the  State,  in  the  town 
where  the  property  is  situated.  Both  parties  must  make  affidavit  that  tlw 
mortgage  is  made  in  good  faith,  and  to  secure  an  existing  debt.  The  mort- 
gagee, at  any  time  after  thirty  days  from  the  time  the  condition  is  broken, 
may  sell  the  mortgaged  property  at  auction,  notice  of  the  time,  place,  and 
purposes  of  the  sale  being  posted  at  two  or  more  public  places  in  the  town  in 
which  the  sale  is  to  be,  at  least  four  days  prior  thereto.  The  mortgagM 
shall  notify  the  mortgagor  at  least  four  days  prior  to  the  sale.  He  may  pur- 
chase at  such  sale,  and  the  mortgagor  may  redeem  at  any  time  before  tha 
sale. 

Hew  feney. — Unless  accompanied  by  delivery  of  the  property,  the  mort- 
gage must  be  acknowledged  and  it  or  a  copy  thereof,  together  with  an  affi- 
dftTit  of  the  holder  of  the  mortgage,  stating  the  consideration,  and,  as  nearly 
as  possible,  the  amount  due  or  to  become  due  thereon,  must  be  filed  in  the 
clerk's  office  for  the  county  where  the  mortgagor  resides,  or,  if  he  is  a  non- 
resident, in  the  county  where  the  property  is.  If  there  ia  a  registry  of 
deeds  in  the  county,  the  mortgage  must  be  filed  in  ancb  registry.  After  Ac- 
quired property  may  be  included  in  the  mortgage.  Foreclosure  is  usually 
enforced  by  sale  conducted  in  the  same  manner  as  sales  of  personal  property 
taken  under  execution.  Foreclosure  mi^  also  be  made  by  suit  in  equity. 
Five  days'  notice  in  writing,  stating  amount  due,  must  be  given  before  fore- 
closure of  mortgage  on  household  goods. 
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Hew  Hezlco. — All  kinds  of  penonal  property,  including  growing  eropi 
ma;  be  mortgaged.  Mortgage  maat  be  acknonledged  in  tiie  seme  manneT 
as  a  deed  of  real  estate,  and  filed  in  office  of  coan^  clerk  nliere  property  is, 
or  recorded  like  deed  of  real  estate,  and  Is  good  for  eiz  years  from  date  of 
maturity.  After  condition  is  broken,  the  mortgagee  may  sell  the  property, 
□T  so  much  thereof  ei  may  be  necessary,  flrat  giving  notice  of  time  and  place 
of  sale  by  hand  bills  posted  in  four  public  places  in  precinct  where  property 
is  to  be  sold,  ten  days  before  sale, 

Hew  Tork. — The  mortgage,  or  a  true  copy,  must  be  filed  in  the  otSee  of 
the  clerk  of  the  city  or  town  where  the  mortgagor  resides,  or,  if  a  non- 
resident, where  the  property  is,  unless  the  office  of  the  county  clerk  or  reg- 
ister is  in  such  city  or  town,  in  which  ease  it  must  be  filed  therein;  and 
ereiy  year,  witliin  thirty  days  before  the  expiration  of  the  same,  the  mort- 
gagee mnst  file  a  copy  of  the  mortgage  and  an  affld»rit  showing  his  interest 
in  the  property,  or  a  statement  describing  the  mortgage,  the  date  and  place 
of  record,  and  the  interest  of  the  mortgagee  therein.  The  mortgagee  may 
take  possession  of  tbe  property  after  condition  is  broken,  and  sell  the  same 
either  at  private  sale  or  by  public  auction,  tt  it  customary  to  give  three 
days'  pnblie  notice  if  the  sale  is  by  auction,  and  the  mortgagor  may  redeem. 
at  any  time  before  the  sal$,  but  not  after.  If  tbe  mortgage  contains  terms 
or  provisions  as  to  foreclosure,  sale,  etc.,  the  foreclosure  wiU  be  governed  by 
tbem.  Mortgage  on  canal  craft  must  be  filed  in  comptroller's  office  and  is 
valid  as  long  as  debt  is  enforeible. 

Vortli  Carolina. — Mortgages  and  conditional  salas  are  not  valid  unless  re- 
corded in  the  county  where  the  mortgagor  resides,  or,  if  be  is  s  non-reudent, 
in  the  connty  where  the  property  is.  On  breach  of  condition,  if  the  mort- 
gage contain  a  power  of  sale,  the  mortgagee  may  proceed  to  sell  at  auction, 
first  giving  twenty  days'  notice  at  the  court -honse  door  as  well  as  in  the 
manner  prescribed  by  the  mortgage  itself;  or  the  foreclosure  may  be  made 
by  suit  in  court.  If  household  furniture  be  mortgaged  mortgagor's  wife 
most  join. 

Kortb  Dakota. — Unless  the  mortgagor  'a  acknowledgment  is  taken,  a  chat- 
tel mortgage  must  be  in  writing  subscribed  by  the  mortgagor  in  tbe  presence 
of  two  witnesses,  who  must  sign  as  such,  and  be  recorded  in  the  office  of  the 
raster  of  deeds  of  the  county  in  which  the  property  is  situftteil,  and  is  good 
for  three  years.  Mortgagee  must  give  mortgagor  a  copy,  and  receipt  for 
same  mnst  be  filed  with  mortgage.  A  proviso  that  tbe  mortgage  shall  cover 
after  acquired  property  is  valid.  It  may  be  renewed  within  ninety  days  be- 
fore expiration  of  three  years  from  date  by  filing  in  tbe  ofBee  of  the  register 
of  deeds  a  copy  of  the  mortgage  with  a  statement  of  the  balance  then  due, 
subscribed  and  sworn  to  by  mortgagor  or  his  agent  or  attorney.  Foreclosure 
by  action,  or,  if  containing  a  power  of  sale,  by  public  sale  on  nx  days'  no- 
tice if  published  in  a  newspaper,  or  ten  days  if  posted.  'By  giving  notice 
at  sale  mortgagor  may  redeem  in  five  days. 

Ohio. — If  the  property  is  not  delivered,  the  mortgage  is  absolutely  void, 
unless  it,  or  a  copy  is  deposited  with  the  cuunty  recorder  of  the  county  where    . 
the  mortgagor  resides,  or  if  be  is  not  a  resident,  then  of  the  county  wherein 
the  property  is  situated  when  the  mortgage  is  executed,  to  be  kept  by  him 
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for  the  inspection  of  all  penons  intereMed,  or  to  be  recorded.  The  mort- 
gagee must  file  with  the  mortgage  a  atatemeut,  under  oath,  of  his  elaim  in 
dollars  and  fenta,  and  that  it  is  unpaid;  and  a  copy  of  the  mortgage  and  an. 
affidavit  shinviog  mortgagee's  prearait  interest  moat  be  died  within  thirty 
days  before  the  eipiration  of  every  three  years  thereafter.  There  are  no 
provisions  in  regard  to  foreclosure  of  chattel  mortgages  as  distill gnished 
from  otberg.  Any  provisions  in  the  mortgage  nould  be  carried  into  effect. 
The  mortgagor  is  entitled  to  poBsesaion  and  ase  of  the  property.  After  ae- 
qnired  property  mnet  be  reduced  to  possession  by  the  mortgagee  in  lirder  to 
be  covered  by  the  mortgage. 

Oklahoma. — Mortgage  most  be  signed  by  mortgagor  in  presence  of  two 
witnesses,  and  it  or  a  true  copy  must  be  deposited  in  office  of  register  of 
deeds  of  county  where  mortgagor  lives  or  if  a  non-resident,  in  county  where 
the  property  is,  or  it  may  be  acknowledged  and  recorded.  If  merely  filed  it 
is  good  for  only  three  years  from  date  of  filing,  but  may  be  extended  by 
filing  within  thirty  days  before  the  expiration  of  the  three  years  a  copy  of 
mortgage  and  affidavit  of  amount  still  due.  Foreclosure  may  be  by  suit,  or, 
under  certain  conditions  by  sale  after  ten  days'  notice- 
Oregon. — Mortgages  of  personal  property  mnst  be  executed,  acknowl- 
edged, and  recorded  in  the  same  manner  as  conveyances  of  real  estate  (see 
Deeds).  Every  snch  mortgage  is  void  against  subsequent  purchasers  in 
good  faith,  unless  there  has  been  immediate  delivery  and  a  change  of  pos- 
session, or  unless  it  has  been  duly  recorded.  After  condition  broken,  the 
'  mortgagee  is  entitled  to  possesaion,  and  he  may  recover  the  same  by  suit. 
The  mortgage  may  provide  how  it  shall  be  foreclosed,  in  which  case  that 
method,  and  no  other,  shall  be  followed.  In  the  absence  of  any  other  provi- 
sion, foreclosure  is  by  action,  but  where  the  consideration  is  less  than  five 
hundred  dollars,  the  property  may  be  sold  by  a  aheriff  or  constable  on  the 
written  request  of  the  mortgagee. 

Pennsylvania. — Leases  of  collieries,  manufactories,  mines,  and  other  prem- 
ises with  the  buildings  and  machinery,  may  be  mortgaged,  abo  iron  ore, 
manufactured  iron,  boilers,  engines,  oil,  gas,  and  artesian  well  supplies,  pe- 
troleum, roofing  end  manufactured  elate,  asphaltum,  and  cement, — in  these 
latter  cases  for  sums  not  less  than  one  hundred  dollars, — provided  the  mort- 
gage is  recorded  in  the  same  manner  as  deeds  of  real  estate.  With  these 
exceptions,  no  mortgages  of  personal  property  are  anthoriEed  by  statute. 
The  mortgage  must  be  made  in  form  prescribed  by  statute,  and  properly  ac- 
knowledged and  recorded.  Loans  on  personal  security  are  mere  pledges,  and 
th"  lender  must  take  possession  of  the  property  pledged. 

PhUlppInes. — AH  personal  property  is  subject  to  mortgage.  Unless  poa- 
-session  is  delivered  to  the  mortgagee  the  mortgage  must  be  recorded  in  the 
office  of  the  register  of  deeds  of  the  province  in  which  the  mortgagor  re- 
sides or,  if  he  is  a  non-resident,  in  the  province  where  the  property  is  sitn- 
nted.  If  the  property  is  in  a  different  province  from  that  in  which  the  mort- 
R:agor  resides  it  must  be  recorded  in  both  provinces.  After  condition  is  brokm 
mortgagor  may  after  thirty  daya  cause  property  to  be  sold  by  public  officer 
in  the  municipality  where  the  mortgagor  resides  or  where  the  property  la 
situated,  first  giving  ten  days'  notice  of  time,  place,  and  pnrpotte  of  sale. 
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Porto  Kieo. — Chattel  mortgages  are  not  in  nse  in  ToTto  Rico. 

Uiode  iBland. — Unless  the  property  ia  delirered  to  the  mortgagee,  the 
mortgage  must  be  Teeorded  withiD  five  dayti,  in  the  office  of  the  clerli  of  the 
town  where  the  mortgagor  resides,  or  nliere  the  property  is,  if  he  be  a  uou- 
resident.  The  mortgagee  may  take  poSBession  efter  condition  is  brolien.  If 
there  are  any  prOTisions  for  a  sale  in  the  inBtnimeet,  the  property  may  be 
Huld  in  accordance  therewith.  Redemption  at  law  may  be  bad  at  any  time 
within  sixty  days  after  breach,  unless  the  property  has  been  sold  aa  above. 
The  equity  may  be  foreclosed  by  bill  in  equity. 

Boutli  Carolina. — Property  mortgaged  must  be  described  in  writing  or 
typewriting,  not  printing,  on  the  face  of  the  mortgage.  The  mortgage  must 
be  proved  by  affidavit  of  a  subscribing  witness  and  recorded  within  ten  days 
in  the  office  of  the  register  of  mesne  conveyances  if  in  the  counties  of 
Charlerton,  Greenville  or  Spartanburg,  elsewhere  with  the  clerk  of  court  of 
the  county  where  the  mortgagor  resides;  or,  if  he  be  a  non-resident,  where 
the  property  is  situated.  Mortgages  of  stock  in  trade  are  valid  and  cover 
after  acquired  property  substituted  for  goods  sold.  Recording  after  ten 
days  is  notice  only  as  to  sobsequent  creditors  or  purchasers.  Foreclosure  by 
sale  after  notice  posted  for  fifteen  days  in  three  public  places  in  the  eooaty 
where  the  property  is,  one  of  which  shall  be  the  conrt-bouse  door,  or  after 
publication  for  two  weeks  in  the  county  where  the  mortgagee  resides,  unless 
the  mortgagor  has  othervrise  agreed  in  writing. 

Sonth  Dakota. — Mortgage  must  bo  in  writbg  subacribed  by  the  mortga- 
gor in  the  presence  of  two  witnesses,  who  must  sign  as  such,  and  be  filed  in 
the  office  of  the  register  of  deeds  of  the  connty  In  which  the  property  is 
situated.  No  acknowledgment'  is  necessary.  It  must  bear  a  certificate 
signed  by  the  mortgagor  that  he  has  received  from  the  mortgagee  a  tme 
copy  of  the  mortgage.  It  is  good  toi  three  years  from  the  date  of  filing, 
but  may  be  extended  within  thirty  days  before  the  expiration  of  said  three 
years  by  filing  in  the  office  of  the  register  of  deeds  a  cop;  of  the  mortgage 
with  a  sworn  statement  of  the  amount  then  due.  Foreclosure  may  be  by 
action,  or  on  six  days '  notice  by  publication  in  a  newspaper  nearest  the  place 
of  sate. 

Tennenee. — Mortgages  must  be  acknowledged  oi  proved  and  registered 
In  tbe  county  where  the  mortgagor  resides,  or,  if  be  be  a  non-resident,  where 
the  property  Is  situated-  If  the  mortgage  contain  a  power  of  sale,  it  may  be 
foreclosed  in  accordance  therewith;  if  not,  it  is  foreclosed  by  bill  in  equity. 
Texas. — A  chattel  mortgage  must  be  filed  in  the  office  of  the  clerk  of  the 
county  where  the  mortgagor  resides,  or,  if  a  non-resident,  where  the  prop- 
erty is  situated-  It  Is  foreclosed  by  suit,  and  the  property  is  sold  under  de- 
cree of  the  court,  If  the  property  Is  removed  from  the  county  withont  the 
mortgagee's  consent,  tbe  latter  is  entitled  to  immediate  possession  and  sale, 
whether  the  debt  is  due  or  not. 

Utah. — A  chattel  mortgage  must  be  accompanied  by  an  afSdavIt  of  the 
parties  that  it  is  made  in  good  faith  to  secure  the  snm  named,  and  not  in- 
tended to  hinder  or  delay  creditors,  and  be  witnessed,  and  filed  with  the 
recorder  in  the  county  where  the  mortsagor  resides,  or,  if  he  be  a  non-resi- 
dent, where  the  property  is  situated.     Within  thirty  days  after  tbe  expiration 
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of  three  years  from  date  of  filing,  and  witbin  thirty  days  after  the  expira- 
tion of  each  year  thereafter  an  affidavit  of  the  mortgagee,  or  bia  agent, 
shoiring  hiB  interest  in  the  property  and  the  amount  due  must  be  filed.  No 
mortgage  is  valid  for  more  than  five  years.  If  it  eoutain  a  power  of  sale,  it 
may  be  foreclosed  by  the  sale  of  the  property  vithout  legal  proceedings,  pro- 
vided certain  statutory  proviaioDs  aa  to  notice,  etc.,  are  complied  with ;  other- 
wiae  the  foreclosure  will  be  by  auit. 

TeTDont. — Mortgages  of  personal  property  muet  be  recorded  in  the  office 
of  the  clerk  of  the  town  where  the  mortgagor  resides,  or,  if  be  be  a  non- 
resident, where  the  property  is  situated,  and  must  be  accompaoied  by  an 
affidavit,  subscribed  by  the  mortgagor  and  mortgagee,  that  the  mortgage  is 
made  for  the  purpose  of  securiug  the  debt  specified  in  the  condition  thereof, 
and  for  no  other  purpose  nbatever,  and  that  the  same  is  a  just  debt,  honestly 
due,  and  owing  to  the  mortgagee.  At  any  time  after  thirty  days  from  the 
time  of  condition  broken,  the  mortgagee  may  cause  the  property  to  be  sold 
at  public  auction  by  a  public  officer  in  the  tonn  where  the  mortgagor  resides, 
or  where  the  property  is  situated,  provided  notice  of  the  time,  place,  and  pur- 
pose of  the  sale  has  been  posted  in  two  or  more  public  places  in  such  town 
ten  days  previously,  and  ten  days'  notice  in  writing  given  to  the  mortgagor. 
Any  surplus  is  paid  to  the  mortgagor,  or  applied  on  subsequent  mortgages,  if 
there  be  any  ench.  The  officer  must  make  return  of  his  doings  to  be  filed 
ami  recorded  where  the  mortgage  is  recorded. 

Tl^nia. — Chattel  mortgages  are  executed,  acknowledged,  and  recorded  in 
tlie  same  manner  as  deeds  of  real  estate  (see  Deeds).  Chattel  mortgagee 
are  usually  given  as  deeds  of  trust,  in  which  case  they  may  be  foreclosed  by 
the  trustee  according  to  the  terms  of  the  mortgage,  without  the  intervention 
of  the  courta. 

Watblngton. — A  mortgage  of  personal  property  mast  be  accompanied  by 
the  affidavit  of  mortgagor  that  it  is  made  in  good  faith,  and  without  deaign 
to  hinder,  delay,  or  defraud  creditors,  and  must  be  acknowledged  and  filed 
witbin  ten  daya  in  the  office  of  the  couoty  auditor  of  the  eonuty  where  the 
property  is  situated;  if  for  three  hundred  dollars  or  more  it  may  also  be 
recorded  in  the  aame  manner  as  a  deed  of  real  estate.  It  ceases  to  be  notice 
nnless  within  two  years  after  it  becomes  due  mortgagee  files  affidavit  of 
amount  due.  The  mortgagee  may  on  default,  or  previously  if  he  has  rea- 
sonable ground  to  believe  that  the  security  is  endangered,  have  the  property 
taken  and  sold  by  the  aheriff.  Notice  of  the  time  and  place  of  sale  and 
amount  due  must  be  served  on  the  mortgagor,  and  like  notice  must  be  given 
of  the  sale  as  of  sales  on  execntion.  If  the  right  to  foreclose  or  amoont  doe 
is  disputed,  the  proceedings  may  be  transferred  to  the  district  court,  or  the 
foreclosnre  may  be  made  by  suit  in  court  in  the  first  instance. 

Wert  Ttrglata. — Chattel  mortgages  require  the  same  formalities  aa  deeds 
of  real  estate,  must  be  eiecuted  under  seal  or  scroll,  acknowledged,  or  das 
proved  by  two  witnesses,  and  recorded  in  the  conuty  where  the  property  is. 
Chattel  mortgages  are  seldom  used,  and  are  foreclosed  in  court  of  equity 
after  decree.  Deeds  of  trust  usually  take  their  piece,  and,  after  default,  the 
tmstee  may  sell  the  property,  after  due  notice,  without  recoarse  to  the  courtt. 
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WlMOiuiii. — The  tnortgage,  or  a  eopf,  ia  to  be  filed  in  the  office  of  the 
eleik  of  the  town,  dtj,  or  Tillage  when  the  mortgagor  resides,  or  if  he  la  a 
non-reeident,  where  the  propertj  ia;  and  everj  two  7ean,  within  tliiitj  di^a 
before  the  expiration  thereof,  the  mortgagee  must  file  an  affidavit  showing  his 
interest  in  the  mortgaged  property.  After  condition  brokeo,  the  mortgagee 
may  take  possesaioo  of  the  property  and  at  the  expiration  of  Ave  days  sell 
the  same,  and  any  surplne  over  the  debt  and  costi  mnet  be  returned  to  the 
mortgagor.  Mortgages  of  marked  logs  most  be  recorded  in  the  office  of  the 
lumber  inspector  of  the  district  where  the  marka  are  recorded.  Mortgages 
of  exempt  property  or  hoasehold  furniture  must  be  signed  hj  tbe  mortga- 
gor's wife  in  the  presence  of  two  witnesses. 

Wyoming. — A  chattel  mortgage  mast  be  executed  and  acknowledged  like 
conveyances  of  real  estate,  and  filed  in  the  clerk's  office  of  the  county  where 
the  property  is  situated.  It  is  then  valid  for  six  months  after  the  expiration 
of  tbe  term  for  which  it  was  given,  but  may  at  or  Before  the  expiration  of 
the  six  months  be  renewed  for  another  year  by  filing  an  affidavit  setting  forth 
tbe  mortgagee's  interest  in  the  mortgage,  and  may  be  further  renewed  an- 
nually in  the  same  manner.  It  is  foreeloaed  by  sale  at  public  auction,  after 
three  weeks'  advertisement  of  the  time  and  place  of  aueh  sale.  Chattel 
mortgages  may  be  made  to  secure  future  advances. 


CHAPTER  XXXTT. 


Section  4,886  of  the  Revised  Statutes  of  the  United  Statra  pro- 
vides that  "any  person  who  has  invented  or  discovered  any  new 
and  oseful  art,  machine,  manufactnre,  or  composition  of  matter, 
or  any  new  and  useful  improvement  thereof,  not  known  or  used 
by  others  in  this  country  before  his  invention  or  dieeovery  there- 
of, and  not  patented  or  described  in  any  printed  publication  in 
this  or  any  foreign  country,  before  his  invention  or  discovery 
thereof,  or  more  than  two  years  prior  to  his  application,  and  not 
in  public  use  or  on  sale  in  this  country  for  more  than  two  years 
prior  to  bis  application,  unless  the  same  is  proved  to  have  been 
abandoned,  may,  upon  payment  of  the  fees  required  by  law,  and 
other  due  proceeding  bad,  obtain  a  patent  therefor." 
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In  case  of  the  death  of  the  inventor,  his  legal  representatives 
will  be  entitled  to  apply  for  and  receive  the  patent. 

Joint  inventors  are  entitled  to  a  joint  patent,  bat  neither  can 
claim  one  separately. 

An  alien  may  obtain  a  patent  on  the  same  terms  as  a  citizen. 

Merely  conceiving  the  idea  of  a  machine  or  improvement  is  not 
such  an  "invention"  or  "discovery"  aa  will  prevent  a  sabse- 
quent  inventor  from  obtaining  a  patent.  In  order  to  have  this 
effect,  the  alleged  prior  invention  must  have  been  reduced  to  a 
practical  form,  capable  of  actual  use ;  and,  in  most  cases,  actual 
use  itself  is  also  held  to  be  necessary. 

Nor  will  the  fact  of  prior  use  or  invention  abroad  prevent  the 
issue  of  the  patent,  unless  the  invention  has  been  patented  or  de< 
aeribed  in  some  printed  publication. 

As  between  two  rival  inventors,  however,  the  rule  is  that  he 
who  first  conceives  the  idea  of  an  invention,  and  uses  reasonable 
dil^nce  in  reducing  it  to  practice,  is  the  prior  inventor  as 
against  one  whose  conception  of  the  idea  was  later,  though  he  was 
the  first  to  reduce  it  to  practice.  In  such  case,  drawings,  models, 
or  even  oral  descriptions  may  be  used  for  the  purpose  of  proving 
the  date  of  the  conception  of  the  invention. 

When  two  or  more  persons  apply  for  patents  for  the  same  in- 
vention an  "interference"  is  declared  between  them.  Each 
party  is  required  to  file  a  statement  under  oath,  of  the  date  and 
circumstances  of  his  alleged  invention,  testimony  is  taken  in  sup- 
port of  their  respective  claims,  and  a  trial  is  tiien  had  before  an 
examiner  in  the  Patent  Office  to  determine  which  was  the  first 
Inventor.  An  interference  may  be  declared  even  though  one  of 
the  parties  has  already  obtained  a  patent. 

The  inventor  may  employ  mechanics  to  embody  his  ideas,  and 
may  avail  himself  of  their  suggestions  as  to  form  and  details,  if 
the  plan  of  the  invention  he  his  own. 

An  inventor  may  abandon  his  invention.  By  "abandonment" 
is  meant  a  public  use  of  it  with  the  knowledge  and  consent  of  the 
inventor.  If  he  had  knowledge  of  such  use  his  assent  is  implied 
from  his  silence  or  the  absence  of  effort  to  prevent  it ;  and  both 
knowledge  and  acquiescence  may  be  inferred  from  circumstances. 

Patents  are  now  granted  for  the  term  of  seventeen  years,  and 
confer  on  the  patentee,  his  legal  representatives  and  assigns,  the 
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ezcliuive  right  to  make,  use,  and  vend  the  invention  throughont 
the  United  States  during  that  time. 

WHAT  MAY  BE  PATENTED. 

This  is  defined  in  the  statute  above  quoted  as  "307  new  and 
useful  art,  machine,  manufacture  or  composition  of  matt^*,  or 
any  new  and  useful  improvement  thereof." 

The  invention  must  be  "new."  By  this  ia  not  meant  that  all 
the  parta  of  a  machine  or  the  ingredients  of  a  composition  of  mat- 
ter were  before  unknown.  A  machine  is  said  to  be  new  in  the 
sense  of  the  patent  law  when  its  principles  or  mode  of  operation 
are  different  from  any  previously  known.  A  new  combination 
of  old  parts,  producii^  a  new  result,  or  an  old  result  in  a  new 
way,  is  a  valid  subject  of  letters  patent. 

It  must  be  "useful."  This  means  that  it  must  not  be  harmfnl, 
or  opposed  to  the  public  welfare,  but  promises  some  po«tive  ad- 
vantage. It  is  an  implied  requirement,  also,  that  the  means  em- 
ployed do  actually  produce  the  result  attributed  to  them. 

The  patent  is  prima  facie  evidence  both  of  the  novelty  and  util- 
ity of  the  invention  described  in  it  as  against  an  infringer. 

It  is  held  that  the  mere  substitution  of  a  new  material  to  pro- 
duce a  known  article  does  not  constitute  invention,  nor  does  the 
substitution  of  a  known  equivalent  for  one  of  the  elements  of  a 
known  combination. 

A  patent  cannot  legally  be  granted,  or  is  void  if  granted,  for 
a  mere  property  or  function  of  matter,  a  motive  power  of  the 
elements,  or  a  physical  law  or  force.  Bat  any  of  these  being  dis- 
covered, or  a  new  use  of  any  of  them,  the  discoverer  or  inventor 
may  have  a  patent  for  his  mode  or  method  of  appfying  it  to  use. 
Hence  a  patent  may  be  taken  for  a  new  "process"  or  method  of 
producing  a  certain  result,  even  though  the  process  be  carried  out 
by  the  use  of  mechanism  or  other  means  not  in  themselves  patent- 
able. But  the  mere  discovery  that  an  old  machine  can  be  applied 
to  a  new  use,  without  more,  as,  for  instance,  that  a  machine  used 
for  cutting  wood  can  be  used  to  cut  iron,  will  not  sustain  a  patent. 

If  the  result  of  the  process  he  a  new  product,  that  also  may  be 
patented  as  a  new  manufacture  or  composition  of  matter,  as  well 
as  the  process. 

It  is  of  the  utmost  importance  that  the  description  of  the  in- 
vention in  every  patent  should  be  clear  and  accurate,  and  that 
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tbe  claim  should  Cover  neither  more  nor  less  than  the  actual  in- 
vention. This  is  the  more  important,  as  the  right  to  surrender 
and  re-isBue  a  patent  on  account  of  defects  in  these  respects,  has 
recently  been  greatly  limited  by  the  courts.  The  claima  espe- 
cially should  be  drawn  with  great  care,  so  as  to  cover  all  that  the 
inventor  is  entitled  to. 

We  therefore  earnestly  advise  eveiy  inventor  to  employ  aome 
skillful  and  experienced  solicitor  to  procure  his  pt^tent  ior  him 
whenever  it  is  possible  for  him  to  do  so. 

It  sometime  happens,  however,  that  this  cannot  be  done,  but 
as  printed  copies  of  the  Patent  Laws,  Rules  of  Practice  and 
Forms,  including  full  instmctions  for  taking  out  a  patent,  can 
be  obtained  gratis  by  writing  to  the  Commissioner  of  Patents, 
Washington,  D.  C,  it  seems  unnecessary  to  give  any  farther  in- 
structions on  the  subject. 

The  government  fees  for  a.  United  States  patent,  when  there 
are  no  interference  or  appellate  proceedings,  are  thirty-five  dol- 
lars, exclusive  of  solicitor's  fees  and  cost  of  drawings.  Of  this 
amount  fifteen  dollars  are  payable  when  the  application  is  filed, 
and  the  balance  on  the  allowance  of  the  patent. 

FORKIQN  PATENTS. 

The  taking  out  of  a  patent  in  a  foreign  eonntry  does  not  prej- 
udice a  patent  previously  obtained  here ;  nor  does  it  prevent  ob- 
taining a  patent  here  subsequently  by  a  person  otherwise  entitled 
thereto  unless  the  application  for  such  foreign  patent  waa  filed 
more  than  twelve  months,  or  in  cases  of  designs  four  months, 
prior  to  the  filing  of  the  application  in  this  country,  in  which. case 
no  patent  will  be  granted. 

An  application  for  a  patent  in  this  country  by  any  person  who 
has  previously  filed  an  application  for  the  same  invention  in  a 
foreign  country  which  affords  similar  privileges  to  citizens  of  the 
United  States  will  have  the  same  force  and  eifect  as  the  same  ap- 
plication would  have  if  filed  in  this  eonntry  on  the  date  of  first 
filing  of  such  foreign  application,  provided  the  application  here 
is  filed  within  twelve  months,  or  in  ease  of  designs  four  months, 
from  the  date  of  such  foreign  application,  and  provided  also  that 
the  invention  has  not  been  in  public  use  or  on  sale  in  this  country 
or  been  described  in  a  printed  publication  for  more  than  two 
years  prior  to  the  filing  of  the  application  in  this  country.    When 
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applicstioa  is  made  for  a  patent  for  an  invention  Trhich  has  been 
already  patented  abroad,  the  inventor  will  be  required  to  make 
oath,  that,  according  to  the  best  of  his  knowledge  and  belief,  the 
same  has  not  been  in  public  oae  or  on  aale  in  the  United  States 
for  more  than  two  years  prior  to  the  application.  An  applicant 
who  has  obtained  a  foreign  patent  or  patents,  shoold  state  in 
what  country  or  conntrieB  such  patents  have  been  obtained,  and 
the  dates  and  numbers  thereof.  The  reason  of  this  is,  that  the 
statute  provides  that  the  patent  granted  in  this  country  shall  ex- 
pire with  the  foreign  patent,  or,  if  there  be  more  than  one,  at  the 
same  time  with  that  having  the  shortest  tinexpired  term ;  and  in 
no  case  can  it  be  in  force  more  than  seventeen  years. 

UABEINQ  PATENTED  ARTICLES. 

The  statute  provides  that ' '  it  shall  be  the  duty  of  all  patentees, 
and  their  asdgns  and  legal  representatives,  and  of  all  persons 
makit^  or  vending  any  patented  article  for  or  under  them,  to 
give  sufficient  notice  to  the  public  that  the  same  is  patented; 
either  by  fixing  thereon  the  word  'patented'  together  with  the 
day  and  year  the  patent  was  granted;  or  when,  frwn  the  charac- 
ter of  the  article,  this  cannot  be  done,  by  fixing  to  it,  or  to  the 
package  wherein  one  or  more  of  them  is  enclosed,  a  label  contain- 
ing the  like  notice;  and  in  any  suit  for  infringement  by  the 
party  failing  so  to  mark,  no  damages  shall  be  recovered  by  the 
plaintiff  except  upon  proof  that  the  defendant  was  duly  notified 
of  the  infringement,  and  continued  after  such  notice  to  make  use, 
or  vend  the  article  so  patented." 


The  statute  gives  to  the  patentee  the  exclusive  right  of  mak- 
ing, using  and  selling  the  patented  invention.  It  has  been  held, 
however,  by  the  Supreme  Court  of  the  United  States  that  when 
he  has  sold  a  patented  article  his  control  over  it  is  at  an  end, 
and  that  he  cannot  reserve  a  control  over  the  re-eale  or  use  of  the 
article  by  fixing  a  minimum  price  for  such  re-sale,  or  by  placing 
any  limitation  on  its  use. 

ASSIGNMENTB  AND  QRANTS. 

A  patent  may  be  assigned,  either  as  to  the  whole  interest  or 
any  undivided  part  thereof,  by  an  instrument  of  writing.     No 
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particular  form  of  words  is  necessary  to  confltitiite  a  valid  assign- 
ment; nor  need  the  instrument  be  sealed,  witnessed,  or  acknowl- 
edged. It  is  advisable,  however,  that  every  assignment  be  ac- 
knowledged before  a  notary  public  or  other  proper  officer,  as  the 
certificate  of  the  latter  under  his  hand  and  seal  ia  prima  fade 
evidence  of  the  execution  of  the  instrument.  A  patent  will, 
upon  request,  issue  directly  to  the  assignee  or,  ass^ees,  of  the 
entire  interest  in  any  invention,  or  to  the  inventor  and  the  as- 
signee jointly  when  an  undivided  part  only  of  the  entire  interest 
has  been  conveyed.  In  every  case  where  a  patent  issues  or  re- 
issues to  an  assignee,  the  assignment  must  be  recorded  at  the 
Patent  Office  at  a  date  not  later  than  that  on  which  the  final  fee 
is  paid;  and  the  specification  must  be  sworn  to  by  the  inventor. 
The  patentee  may  also  grant  rights  imder  the  patent  to  be  exer- 
cised by  the  grantee  only  within  a  specified  territory.  Every  as- 
signment and  every  grant  of  an  exclusive  territorial  right  must 
be  recorded  in  the  Patent  Office  within  three  months  from  the 
execution  thereof ;  otherwise  it  will  be  void  as  against  any  sub- 
sequent purchaser  or  mortgagee  for  a  valuable  consideratiiHi 
without  notice ;  but  if  recorded  after  that  time,  it  will  protect  the 
assignee,  or  grantee,  against  any  such  subsequent  purchaser 
whose  assignment  or  grant  is  not  then  on  record. 

The  receipt  of  assignments  is  generally  acknowledged  by  the 
oflice.  They  will  be  recorded  in  their  turn  within  a  few  days 
after  their  reception,  and  then  transmitted  to  persons  entitled  to 
them, 

(3240 

Form  of  Asai^nment  of  the  Entire  Interest  in  Letters  Patent  before 
issne,  with  Beqaeit  that  they  be  issued  to  the  Assignee. 

Whereai,  I,  ,  of ,  in  ttie  County  of ,  and  State 

of ,  have  invented  certain  new  and  useful  improvements  in  plougba, 

for  which  I  Bin  about  to  make  application  far  letters  pHtent  of  the  United 

States;    aud  whereas of  hafi  agreed  to  purchase  from  me 

all  the  right,  title,  and  interest  which  I  have,  or  may  have,  in  and  to  tlie 
aaid  invention,  in  consequence  of  the  grant  of  letters  patent  therefor,  and 

bas  paid  to  me,  the  said the  sum  of  five  thousand  dollars,  the  receipt 

of  which  is  hereby  acknowledged:  Now  this  indenture  witnesseth,  that  for 
and  in  consideration  of  the  said  sum  to  me  paid,  I  have  assigned  and  trans- 
ferred, and  do  hereby  assign  and  transfer,  to  the  said the  full  and 

exclusive  right  to  all  the  improvements  made  by  me,  as  fully  set  forth  and 
described  in  the  specification  which  I  have  prepared  and  executed  under  date 
of preparatory  to  the  obtaining  of  letters  patent  of  the  Uidted 
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Stat«s  tberefOT.    And  I  do  hereby  authome  and  request  tbe  Comtaiuioner 

of  Patents  to  issae  tbe  said  letters  patent  to  the  said as  the  aaaigoee 

of  tay  whole  right  and  title  thereto,  for  the  sole  hm  and  behoof  □(  tbe  Biiid 
and  his  legal  representatives , 

Xa  Testlmoiiy  Whereof,  I  have  hereunto  set  my  baud  and  afflxed  my  seal 

this day  of ,  19 — 

(Signature.)     (Seal) 

Executed  and  Delivered  in  Presence  of 

(3SB0 

Fonn  of  Ain^ment  of  Patent  or  of  an  VndiTided  Interut  tlieieuL 

To  ALL  WHOlf  IT  UAT  CWNCIXH ; 

Whereai,  of  in  the  County  of  .  and  State  of 

did  obtain  letters  patent  of  the  United  States  for ,  which 

letters  patent  bear  date  and  are  numbered  {If  the  at- 

tignment  is  made  by  an  amgnee  add,  and  whereas u  nolo  aole  owner 

of  said  tettcri  patent,  or  of  a  one-half  interest  in  said  letters  patent  ae  the 
eate  may  be.) 

And  Whereai, is  desirous  of  acqoiring  an  interest  therein:    Now 

this  indenture  witnesseth  tliat  in  consideration  of  tbe  sum  of  in 

hand  paid,  the  receipt  of  which  is  hereby  acknowledged,  I,  tbe  said , 

have  Bstsigned,  sold,  and  set  over,  and  do  by  these  presents  assign,  sell,  and 

set  over  unto  tbe  sud all  (or  one-half,  a*  the  cote  may  he)  tbe 

right,  title,  and  interest  I  have  in  and  to  the  said  letters  patent  and  the  in- 
vention thereby  secured. 

Tbe  same  to  be  held  and  enjoyed  by  the  said for  his  own  use  and 

behoof,  and  for  the  use  and  behoof  of  his  legal  representatives,  to  thS  full 
end  of  the  term  for  which  said  letters  were  granted,  as  fully  and  entirely  as 
the  same  would  have  been  held  and  enjoyed  by  me  had  this  assignment  and 
sale  not  been  made. 

In  Testimony  WlL«r«of,  I  have  berennto  set  my  hand  and  affixed  my  seal 

this day  of ,  IB — 

{Sig-Mtrtre.)     (Seal.) 

Sealed  and  Delivered  in  Pretence  of 

(3S60 
Form  of  a  Grant  of  a  Territorial  'Right  in  a  Patent. 

Whereas,  I, of in  the  County  of and  State  of 

,  did  obtain  letters  patent  of  the  United  States  for  which 

letters  patent  bear  date  the  day  of ..  .  .,  19 ;    and  whereas 

of is  desirous  of  acquiring  an  interest  therein;    Now  this 

indenture  witnesseth,  that  for  aod  in  consideration  of  the  sum  of  two  thou- 
sand dollars,  to  me  in  hand  paid,  the  receipt  of  which  is  hereby  acknowl- 
edged, T  have  granted,  sold,  end  set  over,  and  do  hereby  grant,  sell,  and  set 
over,  onto  the  said all  the  right,  title,  and  interest  which  I  have  in 
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the  said  invention,  as  secured  to  me  hj  said  lettera  patent,  for,  to,  uid  in 
the  several  States  of  New  York,  New  Jersey,  and  Pennsylvania,  and  in  no 

other  place  or  places;   the  same  to  be  held  and  enjojed  bj  the  said 

for  his  own  use  and  behoof,  and  for  the  nae  and  behoof  of  his  legal  repreaent- 
!itives,  to  the  full  enil  of  the  term  for  wbieh  said  letters-patent  s.re  grant«<l 
(</  it  U  intended  to  grant  for  any  extended  term,  then  add — and  for  the 
term  of  any  extetuion  thereof),  as  fully  and  entirelj  as  the  same  would  have 
been  held  and  enjoyed  bj  me  bad  this  grant  and  aale  not  been  made. 

In  Teitimonr  Whereof,  I  hereunto  set  mj  band  and  afGx  mj  seal  this 

day  of ,  19 — 

ISignatwe.)     (Seal.) 

Sealed  aitd  Delivered  in  Preaenee  of  , 

LICENSES. 

The  patentee  or  any  assignee  of  the  patent  or  of  any  undivided 
interest  therein  may  license  others  to  practice  the  invention  to 
any  extent,  and  the  grantee  of  a  territorial  interest  may  do  the 
same  within  the  limits  of  the  territory  granted  to  him. 

Such  licenses  should  be  made  in  writing,  but  this  is  not  abso- 
lutely essential. 

The  btatute  does  not  require  that  licenses  should  be  recorded 
although  it  is  common  to  do  so. 

No  special  form  is  prescribed  for  licenses,  and  their  terms  will 
vary  according  to  the  special  contract  between  the  parties. 

The  following  forms,  however,  may  be  useful  as  guides : 

<82T.) 

Lioenie— Shop  Right. 

In  consideration  of  the  sum  of  fifty  dollars  paid  by  the  firm  of  8.  J.  ft 
Co.,  of  L.,  in  the  county  of  M.  and  State  of  N.,  I  do  hereby  lieense  and 
empower  the  said  S.  J.  &,  Co.,  to  manufacture  in  said  L.,  the  improvement  in 
cotton  seed  planters,  for  which  letters  patent  of  the  United  States  No.  71,840 
were  granted  to  me,  November  13,  19 ,  and  to  sell  the  roachinea  so  manu- 
factured throughout  the  United  States,  to  the  full  end  of  the  term  for  which 
said  letters  patent  are  granted. 

Signed  at  L.  aforesaid  this  2Sd  day  of  April,  19 . 

A.  a 

(888.) 

License — not  Ezolmive — with  Royalty. 

TIili  Agreement,  Made  this  12th  day  of  September,  1900,  between  A.  B. 

of  L.,  in  the  County  of  M.  and  State  of  N.,  party  of  the  first  part,  and  C. 

B.  &  Co.  of  0.,  in  the  County  of  B.  and  State  of  S.,  party  of  the  second  part, 

witnesseth,  that  whereas  letters  patent  of  the  United  States  No.  87,540,  for 
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an  improTemant  in  bone  rakes,  were  gruited  to  the  party  of  tbe  first  part, 

dated  Oetobei  4,  19 ,  and  whereas  the  partj  of  tbe  eeeond  part  is  desirouB 

of  fflanufactDring  boree  rekea  eontaimng  said  patented  improvenieiit.    Now 
therefore  the  parties  have  agreed  as  follows: 

1.  The  party  of  tbe  first  part  hereby  lie^iBeB  and  empowers  the  party  of 
the  second  part,  Bubjeet  to  the  eouditiona  hereinafter  named,  to  the  end  of 
the  term  for  which  said  letters  patent  were  granted,  to  manufacture  horae 
rakes  containing  the  patented  imprevements  and  to  sell  the  same  within  the 
United  States. 

2.  The  par^  of  the  second  part  agrees  to  make  fnll  and  tme  returns  to 
tbe  par^  of  tbe  first  part,  npon  the  first  days  of  July  and  January  in  each 
year,  of  ^1  horse  iskes  containing  the  patented  improreiaent  mannfaetqred 
by  them. 

3.  The  party  of  the  second  part  agrees  to  pay  to  tbe  party  of  the  first  part 
five  dollars  as  a  license  fee  upon  every  horse  rake  mannfactured  by  said 
par^  of'  the  second  part  containing  tbe  patented  improTements,  said  pay- 
ments to  be  made  within  ten  d^s  after  tbe  days  abtrre  provided  for  the  semi- 
annnal  returns. 

4.  Upon  failure  of  tbe  party  of  the  aecond  part  to  make  retnrna  or  to  make 
payment  of  license  fees,  as  herein  provided  for,  thirty  days  after  the  days 
herein  named,  the  party  of  the  first  part  may  terminate  this  license  by  serv- 
ing a  written  notice  upon  the  party  of  the  second  part;  but  tbe  party  of  the 
second  part  aball  not  thereby  be  disdUTged  from  any  liatnlity  to  the  party 
of  the  first  part  for  any  lieeose  fees  due  at  tbe  time  of  the  service  of  said 

In  Wltneu  Wliereot,  Tbe  parties  above  named  have  hereanto  set  their 
hands  tbe  day  and  year  first  above  written. 

A.  B. 

C.  D.  ft  Co. 

THE  DOMINION  OP  CANADA. 

The  Patent  Law  of  the  Dominicm  of  Canada  in  its  leading  prin- 
ciples and  purposes  is  very  similar  to  the  law  of  the  United 
States,    The  principal  differences  are  as  follows ; 

The  Patent  Office  is  a  part  of  the  Department  of  Agriculture. 
There  is  a  Commissioner  of  Patents,  and  applications  for  any 
purpose  connected  with  patents  must  be  made  to  him. 

No  inventor  can  have  a  patent  if  his  invention  has  been  in  pub- 
lic use  or  on  sale  more  than  a  year  in  Canada,  previous  to  his  ap- 
plication, with  the  consent  of  the  inventor.  Nor  if  a  patent  for 
the  same  exists  in  another  country  more  than  twelve  months 
previous  to  application.  If,  during  said  twelve  months,  any  per- 
son begins  to  manufacture  the  article  in  Canada,  he  shall  have  the 
right  to  continue  the  same.  Applicant  must  elect  a  domicile  in 
Canada  for  the  porposes  of  bis  patent,  and  declare  the  same  in 
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his  petition.  The  article,  after  one  year,  must  be  made  in  Can- 
ada, and  not  imported ;  and  the  manufacture  must  begin  within 
two  years  from  the  granting  of  the  patent ;  but  these  limits  may 
lie  extended  by  the  CommiBSioner.  The  patent  is  granted  for  six, 
twelve  nr  piprhteen  years,  at  option  of  applicant. 


Patents  for  Designs  are  provided  for  by  section  4929  of  the 
Kevised  Statutes  of  the  United  States,  as  follows : 

' '  Any  person,  who  by  his  own  industry,  genius,  efforts,  and  ex- 
l)euae,  has  invented  or  produced  any  new  and  original  design  for 
II  manufacture,  bust,  statue,  alto-relievo,  or  bas-relief ;  any  new 
and  original  design  for  the  printing  of  woolen,  silk,  cotton,  or 
other  fabrics ;  any  new  and  original  impression,  ornament,  pat- 
tern, print,  or  picture,  to  be  printed,  painted,  cast,  or  otherwise 
placed  onor  worked  into  any  article  of  manufacture;  or  anj' 
new,  useful,  and  original  shape  or  configuration  of  any  article  of 
manufacture,  the  same  not  having  been  known  or  used  by  others 
before  his  invention  or  production  thereof,  or  patented  or  de- 
scribed in  any  printed  publication,  may  upon  payment  of  the  fee 
prescribed  by  law,  and  other  due  proceedings  had,  the  same  as  in 
cases  of  inventions  or  discoveries,  obtain  a  patent  therefor." 

Patents  for  designs  may  be  granted  for  the  term  of  three  years 
and  six  months,  or  for  seven  years,  or  for  fourteen  years,  as  the 
applicant  may  in  his  application  elect. 

-  The  fee  for  a  design  patent  for  three  and  one-half  years  is  ten 
dollars,  for  one  for  seven  years  fifteen  dollars,  and  for  fourteen 
years  thirty  dollars,  payable  in  each  case  when  the  application 
is  filed. 

In  all  other  cases  in  which  fees  are  required  the  same  rates  are 
charged  as  in  the  case  of  patents  for  inventions  or  discoveries. 

The  proceedings  on  applications  for  patents  for  designs  are 
substantially  the  same  as  in  those  for  inventions  or  discoveries. 

Forms  and  Rules  of  Procedure  can  be  obtained  by  application 
to  the  Commissioner  of  Patents. 

The  specification  must  distinctly  point  out  the  characteristic 
features  of  the  design  and  carefully  distinguish  between  what  is 
old  and  what  is  claimed  to  be  new. 

The  design  must  be  represented  by  a  drawing  made  to  conform 
to  the  rules  lud  down  for  drawings  of  mechanical  inventions. 
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TKADE-MAKKS. 

By  the  common  law  a  merchant  or  manufacturer  is  entitled 
to  the  exclodve  use  of  a  "trade-mark"  to  designate  his  goods, 
provided  he  has  used  it  so  long  that  it  has  become  generally  recog- 
nized aa  his. 

The  trade-mark  may  consist  of  words,  letters,  figures,  or  draw- 
ings, or  a  combination  of  two  or  more  of  them. 

It  must,  however,  indicate  only  the  origin  or  ownership  of  the 
goods  to  which  it  is  applied,  and  not  be  descriptive  of  their  char- 
acter, quality,  or  composition. 

Thus,  for  example,  a  miller  may  mark  his  flour  with  the  figure 
of  an  eagle  or  with  the  name  of  his  mill,  and  these  marks  will 
after  a  time  be  recognized  as  indicating  that  the  fiour  so  marked 
is  made  by  htm  or  at  his  mill. 

But  he  cannot  appropriate  to  his  exclusive  use  such  words  as 
"snow  white,"  "superfine,"  "family  flour,"  or  any  other  de- 
scriptive term,  as  any  other  person  manufacturing  a  similar  ar- 
ticle has  a  right  to  describe  it  by  any  appropriate  language. 

So  the  name  of  the  place  where  a  manufacturer  carries  on  busi- 
ness cannot  be  so  appropriated  as  to  prevent  others  in  the  sanie 
place  from  using  it  in  connection  with  their  goods. 

No  one  will,  however,  be  permitted  to  represent  his  goods  as 
the  goods  of  another,  by  imitating  the  latter's  labels,  descrip- 
tions, or  peculiar  methods  of  putting  up  his  goods,  even  if  the 
latter  do  not  strictly  constitute  a  trade-mark ;  and  in  all  cases  of 
this  kind  it  is  enough  for  the  plaintiif  to  show  that  the  imitation 
is  sufficiently  close  as  to  deceive  the  public,  although  there  be  dif- 
ferences in  the  details. 

If,  however,  the  plaintiff  is  himself  defrauding  the  public  by 
falsely  describing  the  character,  quality,  or  composition  of  hia 
goods,  or  when  the  articles  themselves  are  injurious  in  their  char- 
acter, he  can  claim  no  assistance  from  a  court  of  equity, 

A  trade-mark  may  be  sold  and  assigned  with  the  business  with 
which  it  is  connected  or  the  factory  where  the  goods  are  made  to 
which  it  is  applied.  In  the  settlement  of  partnership  affairs,  or 
in  connection  with  the  sale  of  the  good  will  of  a  business,  it  is 
often  an  item  of  great  value. 

The  Act  of  February  20,  1905,  as  subsequently  amended,  pro- 
vides for  the  registration  in  the  Patent  OfRce  of  trade-marks  used 
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in  commerce  with  foreign  nations,  or  among  the  several  States, 
or  with  Indian  tribes. 

A  trade-mark  may  be  registered  by  any  person,  firm  or  cor- 
poration, domiciled  within  the  territory  of  the  United  States,  or 
residing  or  located  in  any  foreign  country  which  affords  similar 
privileges  to  citizens  of  the  United  States,  or  by  the  owner  of  a 
trade-mark  resident  or  located  in  a  foreign  country  when  used  on 
the  products  of  a  manufactory  in  this  country  belonging  to  such 
owner. 

No  trade-mark  will  be  registered  which  consists  of  or  comprises 
immoral  or  scandalous  matter,  or  represents  the  fiag  or  coat  of 
arms  or  other  insignia  of  the  United  States  or  of  any  State,  mu- 
nicipality or  foreign  nation,  or  any  emblem  of  a  fraternal  society, 
or  any  name,  character,  emblem,  flag,  banner,  etc.,  adopted  by 
any  organization  in  any  State  and  adopted  and  publicly  used  by 
such  organization  prior  to  date  of  adoption  and  use  by  applicant, 
or  which  is  identical  with  a  trade-mark  now  in  use  by  another 
and  appropriated  to  merchandise  of  the  same  descriptive  prop- 
erties, or  so  nearly  resembles  such  a  trade-mark  that  it  will  tend 
to  confuse  the  public  or  deceive  purchasers.  No  trade-mark 
which  consists  merely  in  the  name  of  an  individual,  firm,  cor- 
poration or  association,  not  written,  printed,  impressed,  or  woven 
in  some  particular  or  distinctive  manner  or  in  association  with  a 
portrait  of  the  individual,  or  merely  in  words  or  devices  which 
are  descriptive  of  the  goods  with  which  they  are  used,,  or  of  the 
character  or  quality  of  such  goods,  or  merely  a  geographical 
name  or  term,  or  one  used  in  any  unlawful  business  or  on' any  ar- 
ticle injurious  in  itself,  or  used  with  the  design  of  deceiving  the 
public,  or  one  which  has  been  abandoned,  will  be  registered.  No 
portrait  of  a  living  individual  may  be  registered  as  a  trade-mark, 
except  by  the  consent  of  such  individual,  evidenced  by  an  instru- 
ment in  writing.  Nothing,  however,  shall  prevent  the  registra- 
tion of  any  mark  which  has  been  in  actual  and  exclusive  use  as  a 
trade-mark  for  ten  years  next  preceding  February  20,  1905.  If 
the  applicant  is  resident  in  a  foreign  country  his  statement  must 
set  forth  that  the  trade-mark  has  been  registered  or  application 
filed  in  that  country,  with  the  date  thereof.  Application  for 
registration  of  a  trade-mark  previously  registered  in  a  foreign 
country  affording  similar  privileges  to  citizens  of  the  United 
States,  if  filed  in  this  country  within  four  months,  shall  have 
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same  force  and  effect  as  ii  filed  on  the  d&te  of  foreign  application. 
Where  an  applicant  for  a  trade-mark  does  not  reside  in  the 
United  States,  he  must  designate  by  a  notice  in  writing,  filed  *iu 
the  Patent  Office,  some  person  residing  within  the  United  States 
on  whom  process  or  notice  of  proceedings  may  be  served. 

In  case  of  conflicting  applications  for  registration  of  a.  trade- 
mark, or  in  any  dispute  as  to  the  right  to  use  the  same,  the  Office 
will  declare  an  interference,  and  the  proceedii^s  for  interference 
between  applications  for  patents  will  be  followed  aa  nearly  as 
practicable.  Any  person  who  believes  he  would  be  damaged  by 
the  registration  of  a  trade-mark  can  oppose  the  same  by  filing  in 
duplicate  a  written  notice  of  opposition  verified  by  the  person 
under  oath.  Any  person  believing  himself  injured  by  the  regis- 
tration of  a  trade-mark  can  apply  to  have  such  trade-mark  can- 
celed, such  application  to  be  in  duplicate  \inder  oath. 

The  term  of  a  trade-mark  is  twenty  years,  with  privilege  of 
renewal  for  the  same  terra  on  an  application  made  not  more  than 
six  months  before  its  expiration.  Those  trade-marks  granted 
before  April  1,  1905,  remain  in  force  for  the  original  term 
granted,  and  then  may  be  renewed  for  twenty-year  terms  as  with 
original  applications.  The  fee  payable  on  an  original  applica- 
tion for  registration  is  ten  dollars,  and  the  same  in  each  applica- 
tion for  renewal 

Trade-marks  may  be  sold  and  assigned  with  the  good  will  of 
a  bosineBs,  but  the  sale  or  assignment  mdist  be  made  by  instru- 
ment in  writing  duly  acknowledged  according  to  the  laws  of  the 
country  or  State  in  which  the  same  is  executed.  The  assignment 
must  be  recorded  within  three  months  from  the  date. 

A  register  of  a  trade-mark  most  give  notice  to  the  public  that 
the  trade-mark  is  registered,  either  by  afBxii^  thereon  the  words 
"Registered  in  U.  S.  Patent  Office,"  or  "Reg.  U.  S.  Pat.  Off.,"  or, 
when  that  cannot  be  done,  by  putting  same  words  on  a  label 
placed  on  the  packages  or  receptacles.  No  snit  can  be  brought 
for  infringement  of  a  trade-mark  unless  this  piiblic  notice  is 
given,  unless  proof  is  offered  that  the  defendant  was  duly  notified 
of  infringement  and  continued  to  use  the  same  after  such  notice. 

The  Circoit  and  Territorial  Courts  of  the  United  States  and 
the  Supreme  Court  of  the  District  of  Columbia  have  original  ju- 
risdiction of  all  suits  at  law  or  in  equity  representing  trade- 
marks registered  under  the  act,  without  regard  to  the  amount  in 
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controversy.  Recovery  on  a  judgment  includes  profit  accruing 
to  defendant  and  damages  sustained  by  complainant.  The  seT- 
ei'al  courts  may  grant  injunctions  pending  suits,  and  may  in- 
crease said  judgment  not  exceeding  three  times  the  amount  of 
the  verdict,  and  may  order  copies  and  representations  of  in- 
fringing trade-marks  destroyed. 

In  assessing  profits,  the  plaintiff  is  required  to  prove  the  de- 
fendant's sales  only.  The  defendant,  on  the  other  hand,  must 
prove  all  elements  of  cost  which  are  claimed. 

Imported  goods  bearing  foreign  trade-marks  injuriously  imi- 
tating United  States  trade-marks  will  be  refused  entry  at  all 
United  States  custom-houses ;  and  to  prevent  their  entry,  each 
owner  of  a  trade-mark  shonld  lodge  with  the  Commissioner  of 
Patents  a  copy  and  description  of  it.  copies  of  which  will  be  for- 
warded to  each  collector  or  other  proper  officer  of  customs. 

PRINTS  AND  LABELS. 

The  Act  of  Congress  of  June  18,  1874  (18  Statutes  at  Large, 
p.  78),  provides  for  the  registry  of  prints  and  labels  in  the  Patent 
Office.  Under  the  rules  of  the  office  the  distinction  between  the 
two  is  that  a  label  is  intended  to  be  impressed  upon  or  affixed  to 
an  article  or  to  the  receptacle  containing  it,  while  a  print  is  not. 
Only  such  prints  or  labels  as  properly  belong  to  an  article  of 
manufacture  and  are  descriptive  thereof  can  be  roistered.  A 
print  or  label  may  be  registered  by  the  proprietor  who  is  a  citizen 
of  the  United  States,  by  an  alien  domiciled  in  the  United  States, 
by  the  citizen  of  a  country  granting  similar  rights  to  citizens  of 
the  United  States,  or  by  the  proprietor  by  assignment  from  some 
other  person  entitled  to  register. 

The  application  must  be  accompanied  by  ten  copies  of  Ae 
print  or  label,  and  a  registry  fee  of  sis  dollars. 

(329.) 

Form  of  Application  for  Registration  of  Prints  and  Labels. 

To  THE  CoMMisaiONEB  or  Patents: 

The  undersigned ,  a  citiaen  of  the  United  States  (or  suhjgct,  etc.), 

residing  at ,  aod  doing  business  at  ,  hereby  applies  as  au- 
thor {or  proprielnr,  and  if  the  latter,  give  name  and  cituen»hip  of  author) 
for  registration  of  the  print  (or  label)  shonu  in  the  accompanTing  copies, 
ten  of  which  are  furnished.    The  print  (or  label)  tthb  first  pnbUshed  with 
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Notice  of  Copyright  thereon  on ;  its  title  Ib ,  and  it  ia  need 

for  adrertiBing  purposes  for  (_or  if  a  label,  used  on)  {kind  of 

goodt). 

Author  or  Proprietor. 

Before  filing  the  application  the  print  or  label  must  be  pub- 
lished,— which  in  this  connection  means,  publicly  used  or  sold — 
with  a  notice  of  copyright  thereon,  consisting  of  the  word  "  Copy- 
right," or  "Cop'r,"  the  name  of  the  proprietor  and  the  year  of 
publication.  This  notice  of  copyright  must  also  appear  on  every 
copy  of  the  registered  print  or  label  subsequently  used  or  sold. 

The  certificate  of  registration  will  continue  in  force  twen^- 
eight  years,  but  may  be  renewed. 

Prints  and  labels  are  assignable  by  written  instntment  signed 
by  the  proprietor. 

Copies  of  the  acts,  relating  to  the  registration  of  Trade-marks, 
Prints  and  Labels,  with  Forms  and  Kales  of  Procedure  can  be 
obtained  by  applying  to  the  Commissioner  of  Patents. 


CHAPTER  XZXV. 

COFTBIOHT. 


The  law  of  copyright  is  regulated  by  the  Act  of  Congress  of 
March  4,  1909  (35  Statutes  at  Large,  Chap.  320),  and  subse- 
quent minor  amendments  thereto. 

The  subjects  of  copyright  may  be  books,  including  composite 
and  cyclopedic  works,  directories,  gazetteers  and  other  compila- 
tions; periodicals,  including  newspapers;  lectures,  sermons,  ad- 
dresses prepared  for  oral  delivery ;  dramatic  or  dramatic -musical 
compositions;  musical  compositions;  maps;  works  of  art, 
models  or  designs  for  works  of  art ;  drawings  or  plastic  works  of 
a  scientific  or  technical  character;  photc^aphs;  prints  and  pic- 
torial illustrations;  motion  pictures,  photo  plays,  and  motion 
pictures  other  than  photo  plays. 

The  Act  grants  to  the  author  or  proprietor  the  exclodve  right 
to  print,  re-print,  publish,  copy  and  bind  the  copyrighted  work; 
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to  translate  it,  if  it  be  a  literary  work,  into  other  langnages,  or 
make  any  other  variation  thereof ;  to  dramatize  it  or  convert  a 
drama  into  a  novel  or  other  form ;  to  arrange  or  adapt  it,  if  it  be 
a  musical  work;  and  to  complete  and  execute  it  if  it  be  a  model 
or  design  for  a  work  of  art ;  to  deliver  or  authorize  the  delivery 
of  it  in  public  for  profit,  if  it  be  a  sermon,  address  or  similar  pro- 
duction ',  to  perform  or  represent  it,  if  it  be  a  dramatic  work  not 
reproduced  in  copies  for  sale ;  to  vend  any  transcript  or  record 
thereof,  and  to  make  any  transcript  or  record  thereof  for  per- 
formance or  representation ;  to  perform  it  publicly  for  profit  if 
it  be  a  musical  composition,  and  for  purposes  of  publication  to 
make  any  arrangement  or  setting  oE  it  or  of  the  melody,  in  any 
system  of  notation  or  record  by  which  it  may  be  re-produced. 

When,  however,  the  owner  of  a  musical  copyright  has  per- 
mitted the  use  of  the  work  on  parts  of  instruments,  by  which  it 
is  reproduced  mechanically,  any  other  person  may  make  a  like 
use  of  it  by  notifying  the  owner  and  paying  him  a  roj'alty  of  two 
cents  for  each  of  such  parts. 

Compilations,  abridgements,  translations,  etc.,  of  works  in  the 
public  domain,  or  of  copyrighted  works  when  produced  with  the 
consent  of  the  owner  of  the  copyright,  or  works  republished  with 
new  matter,  are  regarded  as  new  works  subject  to  copyright,  but 
without  affecting  the  force  or  validity  of  any  subsisting  copy- 
right on  matter  employed  therein. 

A  foreign  author  or  proprietor  may  have  a  copyright  upon  the 
same  terms  as  a  citizen ;  but  only  if  he  be  domiciled  in  the  United 
States  at  the  time  of  the  first  publication  of  his  work,  or  when  the 
nation  of  which  he  is  a  citizen  or  subject  grants  to  citizens  of  the 
United  States  the  benefit  of  copyright  on  substantially  the  same 
basis  as  to  its  own  citizens,  or  protection  equal  to  that  secured  to 
the  foreign  author  by  copyright  act  or  treaty  of  the  United 
States,  or  when  such  nation  is  a  party  to  an  international  agree- 
ment providing  for  reciprocity  in  granting  copyrights  to  which 
agreement  the  United  States  may  become  a  party. 

Copyright  is  secured  by  publication  of  the  work,  with  notice  of 
copyright  consisting  of  the  word  "Copyright,"  or  the  abbrevia- 
tion "Copr., "  accompanied  by  the  name  of  the  proprietor,  and, 
in  a  printed  literary,  musical  or  dramatic  work,  the  year  in  which 
the  copyright  was  secured  by  publication.  In  ease  of  a  book  or 
other  printed  publication  the  notice  is  to  be  printed  on  the  title 
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page,  or  page  immediately  following,  and  of  a  periodical  on  the 
title  page  or  the  first  page  of  each  separate  number  or  under  the 
title  heading,  or  if  a  musical  work  on  the  title  page  or  first  page 
of  music.  Such  notice  Aust  be  affixed  to  each  copy  offered  for 
sale.  In  case  of  maps,  prints,  photographs,  works  of  art,  etc., 
the  notice  may  consist  of  the  letter  "C"  enclosed  within  a  circle, 
accompanied  by  the  initials,  monc^ram,  mark  or  symbol  of  the 
copyright  proprietor,  provided  that  bis  name  shall  also  appear 
on  some  accessible  part  of  the  work. 

After  publication  there  must  promptly  be  deposited  in  the 
Copyright  Office,  or  sent  by  mail  addressed  to  the  Roister  of 
Copyright,  Washington,  D.  C,  two  complete  copies  of  the  best 
edition  of  the  work,  or,  in  ease  of  a  contribution  to  a  periodical, 
for  which  special  registration  is  requested,  one  copy  of  the  issue 
or  series  containing  such  contribution,  accompanied  by  an  affi- 
davit setting  forth  that  the  type  from  which  the  work  was 
printed  was  set  up,  or  the  plates  etc.,  made  in  the  United  States, 
and  that  the  printing  and  binding  were  done  there.  Such  affi- 
davit is  not  required  as  to  books  of  foreign  origin  in  languages 
other  than  English,  or  works  in  raised  characters  for  the  blind, 
or  books  published  abroad  in  the  English  language  seeking  in- 
terim protection. 

Copyright  of  works  of  which  copies  are  not  reproduced  for  sale 
may  be  had  by  deposit,  with  claim  of  copyright,  of  one  complete 
copy  of  the  work,  or  a  photographic  print  if  the  work  be  a  photo- 
graph, or  a  photograph  or  other  identifying  representation  if  it 
be  a  work  of  art,  or  a  plastic  work  or  drawing. 

In  ease  of  books  published  abroad  in  the  English  language  be- 
fore publication  in  this  country,  an  interim  copyright  may  be  se- 
cured by  deposit  in  the  Copyright  Office,  within  thirty  days  after 
publication,  of  one  complete  copy  of  the  foreign  edition,  with  re- 
quest for  reservation  of  copyright,  and  statement  of  name  and 
nationality  of  author  and  copyright  proprietor  and  date  of  pub- 
lication. Whenever  within  said  time  said  book  shall  be  published 
in  the  United  States,  and  the  other  requirements  of  the  Act  as  to 
deposit  of  copies,  registration,  etc.,  are  complied  with,  the  copy- 
right shall  be  extended  to  the  full  term. 

In  the  case  of  each  entry  the  person  recorded  as  claimant  of 
the  copyright,  on  payment  of  a  fee  of  one  dollar — or  fifty  cents 
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in  ease  of  a  photograph — is  entitled  to  a  certificate  of  registration 
under  seal  of  the  Copyright  Office. 

The  original  term  of  a  copyright  is  twenty-eight  years  but  pro- 
vision is  made  in  the  Act  for  an  extension  for  the  further  term  of 
twenty-eight  years,  and  for  an  extension  of  copyrights  in  exist- 
ence at  the  date  of  the  Act  for  a  term  not  exceeding  with  the 
.original  term  fifty-six  years. 

Copies  of  the  Copyright  Act  with  full  directions  for  securing 
a  copyright,  forms  of  application  and  other  necessary  papers  will 
be  furnished,  gratis,  on  application  to  the  Register  of  Copyrights, 
Washington,  D.  C. 

A  copyright  is  assignable  by  an  instrument  in  writing  signed 
by  the  owner — and,  if  executed  abroad,  acknowledged  before  a 
consular  officer  or  secretary  of  legation — and  recorded  in  the 
Copyright  Office  within  three  calendar  months  after  its  execution 
in  the  United  States,  or  within  six  months  after  execution  if  ex- 
ecuted abroad. 

In  case  of  infringement  the  Act  provides  remedies  by  injunc- 
tion, the  payment  of  specified  damages  and  the  surrender  of 
piratical  copies. 

Wilful  infringement  of  copyright  for  profit,  and  fraudulently 
marking  works  as  copyrighted  which  are  not  so,  are  also  punisha- 
ble by  fines. 

The  importation  from  abroad  of  copyrighted  books  not  printed 
or  manufactured  in  the  United  States  is  forbidden  except  in  the 
following  cases:  (a)  works  in  raised  characters  for  the  blind; 
(b)  foreign  newspapers  or  magazines  containing  matter  author- 
ized by  owner  of  copyright;  (c)  the  authorized  edition  of  a  book 
in  a  foreign  language  of  which  only  a  translation  has  been  pub- 
lished in  this  country;  (d)  any  book  published  abroad  with  au- 
thorization of  owner  of  copyright  as  follows,  (1)  when  imported, 
not  more  than  one  copy  at  a  time,  for  individual  use  and  not  for 
sale,  provided  it  he  not  a  foreign  reprint  of  a  book  by  an  Ameri- 
can author  copyrighted  in  this  country,  or  (2)  when  imported 
by  authority  or  for  use  of  the  United  States,  or  (3)  when  im- 
ported for  use  and  not  for  sale,  not  more  than  one  copy  in  an  in- 
voice, for  any  society  or  institution  incorporated  for  educational, 
literary-,  philosophical,  scientific  or  religious  purposas,  or  for  the 
encouragement  of  the  fine  arts,  or  for  any  college,  academy,  school 
or  seminary  of  learning,  or  for  any  State,  school,  college,  nni- 
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Tereity,  or  free  public  library  in  the  United  States,  or  (4)  when 
Buch  booka  form  parts  of  libraries  or  collections  purchaaed  en 
hloc  for  the  use  of  societies,  institntions,  etc.,  above  enumerated, 
or  form  parts  of  the  libraries  or  personal  baggage  belonging  to 
persons  arriving  from  foreign  countries  and  not  intended  for  sale. 

It  is  held  that  letters  may  be  the  subject  of  copyright ;  but  the 
right  of  publication  belongs  to  the  writer  and  his  representatives, 
and  not  to  the  receiver,  who  has,  at  moat,  only  a  special  property 
in  tb«m. 

It  has  also  been  held  by  the  Supreme  Court  of  the  United 
States  that  the  control  of  the  owner  of  copyright  over  a  copy- 
righted volume  ends  when  the  boofa  is  sold,  and  that  a  condition 
imposed  npon  the  purchaser  that  he  shall  have  the  right  to  sell  it 
only  at  a  fixed  price  is  void. 

A  Canadian  copyright  may  be  taken  out  by  "any  person  resi- 
dent in  Canada,  or  any  person,  being  a  British  subject  and  resi- 
dent in  Great  Britain  or  Ireland.  The  book  must  be  printed  and 
published  in  Canada. 

030.) 
Agreement  between  Author  and  Fvbliaher. — Short  Form. 

TUi  AcrMment,  Uade  this :  Aaj  of ,  in  the  jear  19 — ,  by 

and  between  (nofli^  of  catthor)  kdA  (name  of  publither)  iritnesaeth  M  fol- 

The  said  (noflw  of  author)  being  now  preparing  a  worii,  to  be  called 

(or  on  the  aubjeet  of )  to  be  in volume     hereto 

agreea  aod  promiMB  to  complete  the  same  for  the  press  as  rapidly  as  prac- 
tieSible,  and  to  sell  to  the  said  (name  of  the  pubUaher)  for  the  Hum  of 

doilars,  to  be  paid  as  hereinafter  mentioned,  the  ezelualTe  right 

of  printing,  publishing,  and  selling  the  first  edition  thereof,  to  consist  of 

copies.     The  copyright  of  said  work  to  be  secured  and  retained  by 

said  (name  of  authar")  ae  author  and  proprietor. 

And  the  Haid  (namf-  of  pablUher)  hereby  agrees  and  promises  to  publish 

said  edition  of  copies,  and  to  pay  to  said   (name  of  author)  the 

said  enm  of  dollars,  I^  tiis  promissory,  negotiable  notes,  payable 

at  average  credit  of months  from  the  day  of  publication  of  said 

edition;   and  also  to  give  him copies  of  said  work,  for  presentation. 

WltncM  onr  hands,  in  duplicate,  this day  of , 

(Siffnature  of  author.) 
(Signature  of  pubUaher.) 

,^;reement  between  Author  and  FnbliBher. — ^Fnller  Form. 

Artleles  of  Agreement,  Made  this day  of ,  A.  D.  19 , 

by  and  between of  the  first  part,  and of ,  State  of 
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,  booksellers  and  pablishera,  of  the  second  part,  nitnesseth,  That  the 

said  {name  o/  the  author)  in  consi  deration  of  the  agreementB  of  the  said 
(_name  of  pvblithers)  hereinafter  contained,  hereby  agrees  triUi  them-  knd 
their  represeDtativee  sjid  assigni  that  he  trill  deliver  to  them  on  or  before 

the day  of ,  A.  D.  IB ,  the  manuscript  ot  a  book  now  in 

course  of  preparation  by  liiiii,  to  be  entitled ,  said  mannscrfpt  to  be 

properly  prepared  for  the  press,  and  to  be  sufCeient  in  amount  for 

volume     of  not  leas  than pages, similar  to  those  of 

that  he  frill  secure  in  liis  own  name  a  good  and  valid  copyright  thereof  for 
the  United  States,  and  any  renewab  or  extensions  of  such  copyright  to 
which  ho  may  hereafter  be  entitled,  and  will  defend  the  same  from  all  in- 
fringements and  adverse  elaimg,  and  wiH  save  the  said  and  their 

representatives  and  assigns,  harmless  and  indemnified  from  all  sneh  infringe- 
ments and  claims,  and  from  all  damage,  costs,  and  expenses  ariaing  to  them 

by  reason  thereof;  that  he  will  license  and  allow  the  said and  their 

r^resentatives  and  sasigns,  but  no  other  party  or  parties,  to  print,  publish, 
and  sell  the  aforesaid  book,  and  any  revisions  of  the  same,  durii^  tbe  eon- 
tinnanee  of  any  copyrights  or  renewals  thereof  which  he  may  obtain  there- 
for;  provided,  however,  tliat  the  said and  their  repreaeutstives  and 

assigns  shall  in  substantial  good  faith  keep  and  perform  their  agreements 
hereinafter  contained;  and  that  during  tbe  continuance  of  the  exclusive 
rights  hereby  granted,  he  will  revise  said  book  as  occasion  may  require,  and 
will  with  all  reasonable  diligence  and  speed  superintend  in  the  osnal  manner 
of  authors  the  printing  of  all  editions  thereof;  and  will  not  prepare,  edit, 
or  caase  to  be  published,  in  his  name  or  otherwise,  anything  which  may  in- 
jnre  or  interfere  with  the  sale  of  the  aforesaid  book. 

And  the  said  (name  of  the  publishers}  in  consideration  of  the  foregoing 
agreements  of  the  said  author  of  the  aforesaid  book,  hereby  agree  on  their 
part  tiiat  they  will,  upon  the  delivery  to  them  of  the  mannseript  thereof  as 
aforesaid,  proceed  at  once  to  print  and  publish  an  edition  of  said  book,  of 

at  least  copies,  of  which  they  will  deliver  to  the  said 

author  for  bis  own  vae  without  charge;  that  tbey  will  subsequent^,  from 
time  to  time,  during  the  continaance  of  their  enjoyment  of  tbe  eielurive 
rights  herein  granted  them,  print  and  publish  such  other  editions  of  said 

book  as  the  demand  for  the  same  may  require,  copies  of  each  of 

which  they  will  deliver  to  said  author  for  bis  own  use  witbont  charge;  that 
they  will  use  their  best  exertions  to  secure  tbe  speedy  sale  of  all  such  edi- 
tions published  by  them  as  aforesaid;  and  that,  upon  tbe  publication  of 
each  and  every  edition  of  said  book,  they  will  pay  unto  th«  said  author,  or 

his  representatives  or  assigns,  a  sum  equal  to upon  each  and  every 

eop;  of  which  said  edition  shall  consist  (excepting,  however,  said  eopiea  to 
be  given  to  stud  author  as  aforesaid,  and  such  other  copies  as  may  be  used 
for  presentation  to  editors  and  others  for  the  purpose  of  obtaining  reviews 
and  notices,  or  otherwise  to  promote  the  sale  of  said  book},  which  said  sum 
shall  be  paid  as  follows  (ttate  the  manner  and  times  of  payment,  as  by  eaah 
or  notes}  but  from  any  sum  so  to  be  paid  as  aforesaid  shall  first  be  deducted 
the  cost  of  any  alterations  or  corrections,  eieeeding  ten  per  cent,  of  the  cost 
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of  flnt  MttinK  up  the  type,  made  bj  the  laid  author  in  said  book  ftfter  the 
portion  altered  or  corrected  is  in  type. 

In  Witneii  Whereof,  The  said  parties  have  hereto,  and  to  another  instru- 
ment of  like  tenor,  set  their  hands  the  day  and  year  first  above  written. 
(Stgnatitre  of  avthor.) 
(Signature  of  pttblithgrt.) 
(WiUiestei.) 

(33X0 

All  Awignmmt  of  a  Copyrigltt. 

To  all  Wlion  It  may  Ooneem:  Wli«reas  I,  (nonitf  of  aaaignor)  of 

in  the  County  of ,  and  State  of did  obtain  a  copyright  from 

the  United  States  for  &  work  entitled  ,  and  the  certiflcate  of  aaid 

copyright  bears  date ,  A.  D.'nineteeti  hondxed  and  .^__^ 

Now  thla  Deed  Wttnessetli,  That   for  a  valaable  eonsideration,  vix: 

to  me  in  hand  paid,  the  receipt  of  which  ia  hereby  acknowledged,  I 

have  assigned,  sold,  and  set  over,  and  by  these  presentH  3o  assign,  sell,  and 
eet  over  unto  the  said  (name  of  atiignee)  all  the  right,  title,  and  interest  I 
have  in  the  above  book  (or  deMgn,  etc.)  as  secnred  to  me  by  said  copyright. 
The  same  to  be  held  and  enjoyed  by  the  said  (name  of  auignee)  for  his  own 
Dse  and  behoof,  and  for  the  nae  and  behoof  of  his  legal  repreaantativea,  to 
the  full  end  of  the  term  for  which  said  coj^right  was  issued,  as  folly  and 
entirely  as  the  same  would  have  been  held  and  enjoyed  by  me  had  this  aa- 
eignment  and  sale  not  beeo  made. 

In  Teitlmonr  Whereof,  I  have  hereunto  set  mj  hand  and  affixed  my  seal, 
this day  of in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and 

(SignatitTC.)     {Seal.) 

Sealed  onJ  Delivered  in  Pretence  of 


CHAPTER  TXXVl, 
HXAlrS  TXOVIDXD  FOB  TEE  EECOTSST  AND  COLLIOTZOH  OF  DEBTS. 

1.  Arrest  and  Imfbisonhent. — In  many  States,  no  person  can 
be  arrested  or  imprisoned  for  debt.  In  California  no  female,  and 
in  Louisiana  no  female,  and  no  person  who  has  not  a  domicil  in 
the  State,  and  in  Ohio  no  female,  nor  any  officer  or  soldier  of  the 
Revolutionary  army,  can  be  arrested  or  imprisoned  for  debt.  In 
all  the  States,  the  intention  of  the  law  is  to  limit  imprisonment 
to  those  cases  in  which  either  fraud  was  committed  in  the  con- 
traction of  the  debt,  or  the  debtor  intends  to  abscond  out  of  tha 
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reach  of  process.  The  provisions  to  effect  this  are  very  varions. 
Generally,  the  plaintiff  must  file  in  the  clerk's  office,  or  indorse 
upon  the  writ,  an  affidavit  of  the  facta  on  which  he  grounds  the 
right  of  arrest.  In  some  of  the  States,  provision  is  made  for  the 
imprisonmeDt  on  execution  of  a  debtor  who  can  be  found  to  pos- 
sess, and  refuses  to  surrender,  property  or  interest,  real  or  per- 
sonal, which  might  be  made  available  for  the  payment  of  his 
debts. 

2,  The  Trustee  Process. — The  trustee  process,  or  garnishee 
process,  or  process  of  foreign  attachment, — by  all  which  names 
it  is  known, — is  now  nearly  or  quite  universal.  It  is  substaa- 
tially  this :  A  owes  B  a  debt ;  but 'A  has  no  property  in  his  hands 
or  possession  which  B  can  get  at ;  but  A  has  deposited  in  the 
hands  of  C,  goods,  or  property,  or  credits  of  some  kind,  or  A  has 
a  valid  claim  against  C  for  services  rendered,  or  money  loaned, 
or  goods  sold,  or  something  else ;  and  this  B  gets  by  suing  A,  not 
with  a  common  writ,  but  with  a  trustee  writ,  so  called,  in  which 
he  declares  that  C  is  the  trustee  of  A,  for  property,  etc. ;  and  on 
this  writ,  if  B  recovers  judgment  against  A,  he  will  have  an  ex- 
ecution against  all  A's. property  in  the  hands  of  C,  and  all  A's 
valid  demands  against  C.  But  'C,  when  notified,  may  come  into 
court,  and,  in  answer  to  all  questions  put  to  him,  declare  that  he 
(C)  has  no  property  in  his  hands  belonging  to  A,  and  that  he 
does  not  owe  A  anything.  And  then  the  plaintiff  may  shape  the 
questions  as  he  pleases,  to  draw  out  the  truth. 

No  one  is  adjudged  trustee,  or  made  to  pay  to  the  creditor  the 
debt  due  to  the  debtor,  if  he  has  given  a  negotiable  note  for  it, 
because  he  might  have  to  pay  it  again  to  an  honest  indorsee.  Nor 
if  the  debt  is  not  certainly  due;  nor,  generally,  if  it  is  due  from 
the  trustee  in  any  official  capacity,  which  will  require  him  to  ac- 
count over  for  the  money  in  his  hands;  nor  if  the  debtor  has  re- 
covered a  judgment  against  the  trustee,  on  which  execution  may 
issue. 

The  Jaws  of  the  British  Provinces  for  the  collection  of  debts 
are  similar  in  substance  and  purpose  to  those  of  the  United 
States,  with  similar  provisions  against  abuse  or  oppression. 

3.  The  Homestead. — In  most  of  the  States,  a  homestead  is  pro- 
tected from  creditors,  and  exempted  from  all  attachment  or  ex- 
ecution, excepting  in  some  States  for  taxes,  or  wages  of  labor  to 
a  certain  amount. 
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Varions  proviBions  are  made  in  each  of  these  States  to  combine 
a  due  protection  of  the  creditor  with  proper  prevention  of  fraud. 
The  most  common  means  are  b;  requiring  that  "the  homestead" 
shotild  be  distinctly  defined  and  set  apart,  and  in  many  cases  by 
the  additional  requirement,  that  the  description  and  location  of 
it  should  be  put  on  public  record. 

In  all  the  States  there  are  also  exemption  laws.  These  provide 
very  ^nerally  that  bed  and  bedding  and  other  necessary  furni- 
ture, needful  clothing,  a  Bible  and  school-books,  and  a  certain 
amount  of  /aod  and  fuel,  shall  not  be  taken  on  attachment  or  ex- 
ecution. In  some  states,  the  tools  of  a  trade,  the  uniform,  arms, 
and  equipments  of  soldiers  or  officers  in  the  militia,  the  family 
burying-vaalt  and  gravestones,  a  team  or  yoke  of  oxen,  bees  with 
their  hives  and  honey,  a  boat  for  fishing,  etc.,  are  exempted. 
These  statutes  often  enumerate  the  articles  exempted  quite  mi- 
nutely, and  then.add,  that  necessary  articles  to  a  certain  amount 
of  value,  usually  one  or  two  hundred  dollars,  are  also  exempted. 

We  give  annexed  to  this  chapter  an  Abstract  of  the  Laws  of 
all  the  States  relating  to  the  collectioQ  of  debts. 

ABSIBACT  OF  LAWS  SELAHNO  TO  THE  COLLECTION  OF 


ALABAMA. 

AonOHs.  Civil  actions  are  begun  l^  Berrice  of  aaminoDs,  ieatied  by  the 
elerk  of  court,  and  accompanied  bj  the  complaint  of  the  plaintiff.  All  ac- 
tions on  contracts  for  the  parent  of  monej  maj  be  joined  in  one. 

ArrAOHMIMT  may  ba  levied  on  any  real  estate,  or  peraonal  property,  or  bj 
^miahment.  It  may  israe,  (1)  to  enforce  the  collection  of  any  debt,  (2) 
for  any  money  demand,  (3)  to  recover  damages  for  the  breach  of  aoy  con- 
tr&ct,  or,  (4)  yihea  the  action  souuda  in  damages  mersly,  on  affidavit  by  the 
plaintiff  that  the  defendant  resides  out  of  the  State,  or  has  absconded,  or 
haa  secreted  himself,  or  ia  about  to  remove,  or  has  or  is  aboat  to  dispose  of 
his  property  frandulcntly.  Affidavit  mnst  set  forth  amount  of  debt  or  de- 
mand, that  it  is  justly  due  and  that  attachment  is  not  for  purpose  of  barasS' 
ing  defendant.  Plaintiff  must  also  give  bond  to  defendant  to  prosecute  at- 
tachment to  effect,  and  pay  all  damages  suatained  by  wrongful  suing  ont  of 
attachment,  except  in  action  against  non-resident. 

OabkibhhXht.  The  judgment  creditor  in  any  action  may  obtain  a  process 
of  garaiabment  agaiurt  any  person  supposed  to  be  indebted  to  the  defendant. 
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and  the  plaintiff  tua;  obtain  such  process  when  a  summons  and  complaint 
liave  isBued  iu  any  case  upon  giving  bond. 

JUOGUENT  is  H  lien  for  ten  years,  after  filing  a  certificate  of  tbe  clerk  of 
tbe  court  in  tlie  office  of  the  judge  of  probate  of  the  county  where  it  was 
obtained. 

Stay  Law.  In  aetiooB  before  a  justice  of  tbe  peace  defendant  may,  at 
any  time  before  execution  is  issued,  stay  the  issue  thereof  thirty  days,  if  the 
judgment  be  less  than  twenty  dollars,  or  sixty  dsya  if  over  twenty  dollars, 
by  giving  a  bond  with  surety  in  double  tbe  amount  of  tbe  Judgment.  Tn 
eases  in  tbe  Circuit  court  eifcution  can  be  stayed  only  by  appeal  to  the  Bn- 
preme  Court  and  giving  bond. 

EXEUFTiONS.  Personal  property,  to  be  selected  by  tbe  debtor,  to  tbo 
value  of  one  thousand  dollars,  is  exempt  from  sale  on  eiMntion,  or  other 
process  of  court,  also  tbe  homestead  of  the  debtor,  not  exceeding  one  hundred 
and  sixty  acres  and  not  exeeeding  two  thousand  dollars  in  value,  not  in  any 
city,  town,  or  vil1a)!e,  or  in  lieu  thereof,  any  lot  in  any  city,  town,  or  village 
with  the  bnildinfcs  thereon  owned  and  occupied  by  the  debtor,  not  exceeding 
two  thousand  dollars  in  value.  Also  are  exempt,  lots  in  cemeteries,  pew  or 
seat  in  church,  proper  wearing  apparel,  family  portrait,  books  used  in  the 
family,  and  the  wages  or  sslaries  of  laborers  or  employees,  for  peraonal 
service,  not  exceeding  twenty-five  dollars  per  month. 

ALASKA. 

Actions.  There  is  but  one  form  of  civil  action,  wiiicb  must  be  prosecuted 
by  the  real  party  in  interest.  Actions  are  begun  by  filing  a  complaint  with 
the  clerk  of  the  court,  and  the  issuance  of  a  summons  thereupon. 

Attachment  is  allowed  for  unsecured  contract  claims  for  the  payment  of 
money,  or  in  action  against  non-resident.  The  plaintiff  must  file  an  under- 
taking with  sureties.     All  property,  including  debts  not  due,  is  attachable. 

Abkest.  The  defendant  may  be' arrested  in  the  following  actions:  (1) 
Recovery  of  money  or  damages  where  he  is  about  to  remove  with  intent  to 
defraud  creditors;  for  injury  to  person  or  property,  including  conversion; 
(3)  Fine  or  penalt;,  embezzlement  or  misapplication  of  funds  by  a  public 
officer  or  one  in  a  fiduciary  capacity;  (3)  To  recover  peraonal  property  un- 
justly detained,  where  it  is  concealed,  disposed  of,  or  removed;  (4)  Where 
the  defendant  is  guilty  of  fraud  in  contracting  tbe  debt  or  obligation,  or  of 
ronccBlia^  at  disposing  of  propeiTf  for  the  recovery  of  which  tbe  action,  to 
brou);ht;  (5)  When  tbe  deteitdaht  has  removed  or  disposed  of  property 
with  tlie  intent  of  defrauding;  creditors,  or  is  about  to  do  so.  No  female 
can  be  arrested  in  a  civil  action,  except  for  injuries  to  person  or  property. 
In  all  cases  the  plaintiff  must  ^ve  an  undertaking  with  sureties. 

Oarkishmekt.     This  is  provided  for  by  the  attachment  law. 

JuDG^[ENT  is  a  lien  for  ten  years  after  docketing  thereof,  In  the  eoun^ 
where  it  was  issued,  or  where  the  transcript  is  filed,  upon  alt  real  property 
therein  belonging  to  tbe  judgment  debtor. 

Exemptions.  (1)  Earnings  for  personal  services  within  sixty  days;  (2) 
Books,  pictures,  and  musical  inatrnmenta  to  the  value  of  seventy-five  dol- 
lars;   (3)  Neceasary  wearing  apparel,  but  jewelry,  including  watches,  not  te 
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exceed  $100  in  value;  (1)  The  tools,  implemente,  or  other  property  necea- 
sary  to  enable  the  debtor  to  carry  on  his  tiade,  occupation,  or  profeBsioo,  not 
to  exceed  $500  in  value;  (S)  To  the  head  of  a  family  enumerated  property 
not  exeeedinK  $300  in  value;  (6)  The  seat  or  pew  oecnpied  by  the  family; 
(7)  AD  property  of  public  corporations,  and  the  homestead  of  any' family 
not  to  exceed  $2,500  in  value,  or  more  than  160  aerea  in  the  conntry,  or  one- 
'f onrth  of  an  acre  in  a  city. 

ABIZONA. 

Actions.  There  is  but  one  form  of  civil  action.  This  is  commenced  by 
filing  a  eomplaint  with  the  clerk  of  the  conrt  and  taking  out  a  summons. 
Actions  must  be  brougbt  in  the  name  of  tbe  real  party  in  interest.  If  the 
plaintiff  be  a  non-resident,  defendant  may  require  security  for  costs. 

AlTACHmNT,  Will  issne  on  filing  with  tbe  clerk  an  afBdavIt  settitig  forth 
that  defendant  is  indebted  to  plaintiff  on  contract  for  direct  payment  of 
money  made  or  payable  in  the  State,  that  it  is  unaecnred  and  that  demand 
has  been  made  for  payment,  or  that  defendant  is  a  non-resident  or  foreign 
corporation,  or  that  he  ie  about  to  remove  property  from  jurisdiction  of 
court  to  avoid  payment,  or  that  the  action  ia  brought  on  Judgment  of  an- 
other State  or  Territory,  and  that  attachment  ia  not  sbught  for  malicious 
purpose  or  to  hinder  or  delay  creditors.  Attachment  may  issue  on  debt  or 
demand  not  due,  on  affidavit  of  first  ground  above  stated,  or  that  defendant 
is  about  to  remove  permanently  from  tbe  State  and  has  refused  to  secure  the 
debt,  or  has  secreted  property  to  defraud  creditors,  or  is  about  to  remove 
property  from  the  State  without  leaving  aufflelent  to  pay  his  debts,  or  has 
or  ie  aboat  to  dispose  of  property  to  defrand  emditors,  and  also  that  the 
attachment  is  not  soed  out  to  injure  or  harass  defendant,  and  that  plaintiff 
will  probably  lose  his  debt  nnlesa  attachment  iasuee.  Plaintiff  mnat  give 
bond  with  eureties  to  prosecute  suit  and  for  damages  and  coets  in  case  at- 
tachment was  wrongfully  obtained. 

Akhist — not  authorized  for  debt.  But  every  debtor  who  fraudulently  re- 
moves from  territory  or  fraudulently  conceals  or  dispoaes  of  property  with 
intent  to  defraud  or  hinder  creditors  is  punishable  by  fine  and  imprisonment. 

Gabhishuint.  Writ  issnee  on  plaintiff's  filing  aflidavit  showing  either 
that  an  original  attachment  has  been  issued,  or  that  debt  is  just,  due,  and 
unpaid  and  that  defendant  has  not  property  anlBcient  to  satiefy  debt,  and 
that  the  gamishment  is  not  saed  oat  to  injure  either  defendant  or  garnishee ; 
or  that  plaintiff  has  a  judgment  and  that  defendant  has  not  property  to  sat- 
isfy it;  and  farther,  that  the  garnishee  ia  indebted  to  defendant  or  has  ef- 
fects of  defendant,  or  that  garnishee  is  a  joint  stock  company  and  defend- 
ant owns  sharee  or  some  interest  therein.  If  application  is  made  on  second 
ground  above  stated  plaintiff  must  give  bond  with  sureties  for  damages  and 

JUDOuiNT  is  a  lien  for  five  years  on  all  real  estate  owned  by  the  defend- 
ant in  the  county  where  the  judgment  is  rendered  or  where  a  transcript  of 
the  seme  baa  been  filed. 

Stat  Law,    There  Is  no  stay  of  execution  except  in  ease  of  appeal. 
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EZKUPnoiis.  To  every  bead  of  a  f&milj  a  homeatead  not  ezoeeding 
tweutf-flve  bnndred  dollars  in  value;  personal  propertj  to  the  value  of  flva 
hundred  dollars  to  be  Belected  b;  the  debtoi,  aod  earning  for  perBonal  serv- 
ices for  thirty  days  preceding  the  lev;.  Also  prospector's  tools  and  camp 
ontfit. 

ARKANSAS. 

Actions,  Fotms  of  aetiona  existing  before  tiie  adoption  of  the  code  ai« 
abolished,  and  there  ia  now  one  form  of  action  for  priTate  rights,  called  ft 
civil  action.  The  civil  action  is  begun  b;  filing  with  the  clerk  o^  the  coart 
a  complaint  and  causing  a  anmnioiiH  to  issue  tbereoa.  Several  causes  of  ac- 
tion may  be  joined  in  the  same  complaint,  and  should  be  in  the  name  of  the 
real  party  in  interest. 

Attac&VGNT.  The  plaintiff  may  have  an  attachment  for  the  recovei7  of 
money,  including  damages,  nhen  the  defendant  is  a  non-resident  of  the 
State;  or  has  been  absent  from  the  State  fonr  months;  or  has  departed 
with  intent  to  defraud  his  creditors;  or  has  left  county  to  avoid  service  of 
Biimmons,  or  so  conceals  himself  that  summons  cannot  be  served  on  him,  or 
baa  removed  his  property  from  the  State,  or  is  about  to  do  so,  not  leaving 
enough  to  satisfy  the  claime  of  creditors;  or  has  disposed  of  his  property, 
or  is  about  to  da  so  with  fraudulent  intent  to  cheat,  hinder,  or  delay  hia 
creditors.  An  order  of  attachment  is  made  by  the  clerli  of  the  court  on  the 
filing  by  tlie  plaintiff  of  an  affidavit  showing  the  nature  and  amount  of  the 
plaintiff's  claim,  that  it  is  just,  and  the  existence  of  one  of  the  gronnds  of 
attachment  above  mentioned,  and  filing  a  bond  of  indemnity  to  the  defend- 

Abbest.  The  defendant  in  n  civil  action  may  be  arrested  ou  filing  by  the 
plaintiff  witb  the  clerk  of  the  court,  of  an  affidavit  showing  the  nature  of 
the  claim,  and  charging  the  defendant  with  fraud  in  contracting  the  debt, 
that  it  is  a  jast  claim,  and  the  amount  expected  to  be  recovered,  and  that 
the  affiant  believes  that  the  defendant  Is  about  to  depart  from  the  State, 
and  has  concealed  bis  property  with  the  intent  to'  defraud  bis  creditors,  or 
that  he  has  property  and  is  about  to  depart  from  the  State  witbont  leaving 
enough  to  satisfy  the  plaintiff's  claim,  and  filing  a  bond  of  indemnity. 

Oabnishment.  Process  of  garnishment  may  issue  whenever  the  plaintiff 
believes  that  any  person  is  indebted  to  the  defendant,  or  has  in  his  bands  or 
possession  goods  and  chattels,  moneys,  credits,  etc.,  belonging  to  defendant, 
except  for  wages  less  than  two  hundred  dollars,  provided,  if  garnishment 
issue  before  judgment,  that  plaintiff  shall  give  a  bond  of  indemnity. 

JcDOMEST  rendered  by  the  Supreme  or  CSrcuit  Court  of  the  State,  or  by 
the  District  or  Circuit  Court  of  the  United  States,  is  a  lien  on  the  real  estate 
0..  the  defendant  lying  in  the  connty  for  which  the  court  is  held,  and  becomes 
a  lien  on  lands  in  any  other  county  on  filing  a  transcript  with  the  clerk  of 
the  Connty  Circuit  Court.     The  lieu  continues  for  three  years. 

Stay  Law.  Execution  may  be  stayed  six  months,  when  the  judgment  i» 
a  decree  for  money,  by  giving  a  bond  with  good  surety,  except  in  actions 
against  a  eollectiug  oflicer,  attorney,  or  agent,  or  by  a  surety  against  his 
principal,  or  in  a  suit  brought  to  enforce  a  vendor's  or  mortgagee's  lien. 
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ExxMprtoVB.  Persona]  property  of  a  person  nimuirrled  and  not  th«  head 
of  a  family  to  tbe  value  of  two  hundred  dollars,  in  addition  to  wearing  ap- 
parel, unless  the  debt  was  eoutracted  for  tbe  purchase  prieo  thereof.  Per- 
sonal property  of  a  person  married  or  the  head  of  a  family  to  the  value  of 
five  hundred  dollars,  in  addition  to  wearing  apparel.  Uniform  and  eqaip- 
ments  of  membera  of  the  State  Guard.  The  wages  for  not  exceeding  siity 
days  of  all  laborers  and  mechanics.  The  homestead  of  a  married  man  or  the 
head  of  a  family,  except  on  judgments  for  the  purchase  money,  or  to  enforce 
specific  liens  against  the  property,  or  for  debts  due  in  a  fidaciary  eapaait;. 
Saeh  homestead,  if  outside  of  a  town  or  village,  shall  consist  of  not  exceed- 
ing one  hnndred  and  sixty  acres  of  land,  with  tbe  improrenients  tbeieon,  oc- 
cupied as  a  residence,  in  all  not  exceeding  in  value  twenty-flve  hundred  dol- 
lars, or  not  lees  than  eighty  acres  without  regard  to  value.  If  within  a  elty, 
tows,  or  village  and  owned  and  occupied  as  a  residenee,  it  shall  eonsliit  of 
not  exceeding  one  acre  of  land  with  improvements,  not  in  all  exceeding  in 
value  twenty-five  hnndred  dollars,  or  not  less  than  a  quarter  of  an  acre  with- 
~  out  regard  to  value, 

CALIFORNIA. 

AonONS.  There  is  only  one  form  of  action  for  private  remedies,  which  is 
commenced  by  filing  a  complaint,  and  issuing  a  summons  thereon,  directed 
to  the  defendant,  and  must  be  brought  in  the  name  of  the  real  party  in  in- 

Attichuimt.  a  writ  of  attachment  may  issue,  in  actions  on  eontraets 
for  the  direct  payment  of  money  made  or  payable  in  the  State,  and  not  se- 
cured or  where  security  has  become  valueless,  and  in  actions  of  contract  of 
tor  injury  to  property  in  tbe  State  against  a  non-testdeot  defendant,  on 
filing  with  the  clerk  of  the  court  an  affidavit  that  tbe  defendant  is  actually 
indebted  to  the  plaintiff,  stating  tbe  amonut  due,  and  also  that  the  action 
is  one  of  tbose  above  specified;  and  filing' a  bond  of  indemnity  to  the  de- 
fendant. 

Abxist.  The  defffiidant  nu^  be  arrested  in  an  action  tor  the  reeoveiy  of 
money  or  damages,  when  he  is  about  to  leave  the  State  with  intent  to  de- 
fraud his  creditors,  or  in  an  action  to  recover  possesdon  of  personal  prop- 
erty when  the  property  has  been  fraudulently  concealed  or  disposed  of  and 
cannot  be  found,  or  when.tbe  defendant  was  gnUty  of  fraud  in  coutraeriug 
the  debt,  or  of  embezzlement  or  fraudulent  misapplication  of  money  or  prop- 
erty, or  of  misconduct  or  neglect  in  office,  or  in  professional  employment,  or 
of  wilful  violation  of  duty,  or  where  the  defendant  has  removed  or  dis- 
posed of  Ms  property  with  intent  to  defrand  bis  creditors.  The  order  for 
arrest  is  obtained  from  a  judge  of  the  court,  on  affidavit  of  one  or  more  of 
tbe  above  causes,  and  furnishing  leeority  to  defendant  for  damages  in  case 
the  arrest  proves  nnlawfoL     No  female  can  be  arrested  in  any  civil  action. 

Qabnibhhxnt.  Debts  doe  the  defendant,  and  credits  or  personal  prop- 
erty of  the  defendant  in  tbe  bands  of  a  third  party  may  be  attached  by  serv- 
ing a  copy  of  tbe  writ,  and  a  notice  that  the  debts,  credits,  or  personal  prop- 
erty are  attached. 
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Jvoenxm  is  a  lieu  on  real  proper^  of  tbe  debtor,  not  exempt  f  nmi  being 
taken  on  execution,  which  Ib  situated  iu  the  coontj  where  tbe  action  waa 
broaght,  aud  becomes  a  lieu  on  real  estate  in  other  counties  by  filing  a  tran- 
Kript  of  such  judgment  iu  the  several  eonaties.  The  lieu  continues  for  fire 
years. 

Stat  Law.  The  power  of  stajing  execution  for  a  reasonable  time  is  dia- 
cretionaiy  with  the  court.  An  appeal,  accompanied  bj  sufficient  securi^, 
operates  as  a  staj. 

EZBUFTiONS.  Chairs,  tables,  desks,  and  booki  to  the  valna  of  two  hun- 
dred dollars,  necessary  household  furniture,  inclndiag  one  sewing  machine 
and  one  piano,  stoves,  stovepipe,  and  utensils,  wearing  apparel,  beds,  bed- 
ding, and  bedsteads,  family  portraits  and  pictures  painted  by  any  member 
of  the  family,  provisions  and  fuel  actually  provided  for  tbree  months,  three 
cowB  and  tbeic  sacking  calves,  four  hogs  with  tbelr  socking  pigs,'  and  food 
for  such  cews  and  hogs  for  one  month;  farm  utensils  not  exceeding  one 
tbousand  dollars  in  valve,  two  oxen,  or  two  borsea,  or  two  mules,  and  hameas, 
one  cart  or  buggy  and  two  wagons,  and  food  for  said  animals  for  one  montb, 
seed,  grain,  or  vegetables  for  sowing,  not  exceeding  in  value  two  hundred 
dollars;  and  seventy-five  bee-bives,  and  one  horse  and  vehicle  belonging  to 
any  person  who  is  maimed  or  crippled,  the  same  being  neceaaary  to  his  busi- 
ness; tools  of  mechanics  or  artisans;  the  office  fumitore,  records,  and  seal 
of  a  notary  public;  the  ioBtruments  of  surgeons,  dentists,  physicians,  sur- 
veyors, with  their  professional  libraries  and  office  furniture;  the  professional 
libraries  and  ofBce  furniture  of  lawyers,  judges,  miniBt«rs,  editors,  school 
and  music  teachers,  and  the  indexes,  abstracts,  books,  papers,  maps,  and 
office  fumitore  of  searchers  of  records  necessary,  to  be  used  In  tbeir  profes- 
sion, instruments  actually  used  by  music  teacbers  in  giving  instmetions,  abo 
typewriters  used  by  owner  in  making  his  living,  also  one  bicycle;  tbe  cabin 
of  a  miner,  not  exceeding  five  hundred  dollars  in  valne,  witb  all  the  imple- 
ments and  gear  necessary  for  his  business,  not  exceeding  five  bundred  dollars 
in  value,  with  two  horses,  mules,  or  oxen,  and  harness  necessary  to  operate 
the  mine,  and  food  for  the  same  for  one  month,  and  tbe  miner's  claim 
worked  by  him,  not  exceeding  one  thousand  dollars  in  value;  two  oxen, 
mules,  or  horses,  and  harness,  with  food'for  the  same  for  one  month,  and  tbo 
cart  or  other  vehicle  by  which  carters,  hackmen,  peddlers,  etc.,  habitually 
earn  their  living,  one  horse,  vehicle,  and  harness  used  by  a  physician,  con- 
stable, or  minister  in  the  practice  of  bis  professioti,  with  food  for  eneh  ani- 
mals for  one  month;  fishing  boat  and  net  of  fisherman  not  exceeding  fira 
hundred  dollars;  poultry  not  worth  more  than  seventy-five  dollars;  sea- 
men's and  sea-going  fishermen 's  wages  not  exceeding  three  hundred  dollars; 
tbe  earnings  of  tbe  judgment  debtor  for  personal'  services  rendered  within 
thirty  days  next  preceding  the  levy,  when  it  appearsby  affidavit  that  each 
earnings  are  necessary  for  family  support,  but  only  half  of  such  earnings  an 
exempt  when  tbe  debt  Is  for  necessaries;  shares  in  homestead  associations 
not  exceeding  one  thousand  dollars,  when  the  debtor  has  no  homeatead 
selected;  nautical  instruments  and  wearing  apparel  of  any  mariner;  life  in- 
surance policies,  when  the  premium  does  not  exceed  five  hundred  dollars; 
all  firearms  required  by  law  to  be  kept  by  any  person,  one  rifie  and  one  shot- 
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gnu  Beleeted  b^  the  debtor;  all  matenBl  not  over  one  thonsand  dollars  pur- 
ctiBBod  in  good  faith  for  uBe  in  or  about  to  be  applied  in  good  faith  to  tb« 
eonatruetion,  alteration,  or  repair  of  enj  building,  mining  claim,  or  other 
improvement,  except  npon  a  Judgment  reeovoied  for  its  price,  or  foreclosure 
of  a  mortgage  thereon,  all  machineiy,  etc.,  neeeMarj  in  construction  of  arte- 
sian wells  or  surface  veils  to  the  value  of  one  thouaaod  dollars;  shares  of 
stoiA  in  anj  building  and  loan  association  to  the  value  of  one  thousand  dol- 
lars; also  a  homestead,  consisting  of  the  land  on  which  the  debtor  resides, 
to  be  selected  hj  him,  to  the  value  of  Ato  thoDssnd  dollars,  if  the  head  of  a 
familj,  or  one  tbonsand  dollars  of  any  other  person;  monsTS  deriTOd  from 
U.  S.  pension. 

OOLOEADO. 

AOTIOMS.  Then  is  only  one  fonn  of  setioii  In  civil  eases,  and  actions  are 
begun  by  filing  with  the  clerk  of  the  court  a  written  complaint,  or  hj  the 
service  of  a  sommons.    Non-residents  must  give  security  for  costs. 

Attachuent.  Writ  of  attaehment  may  issue  on  filing  with  the  dark  of 
the  court  a  bond  with  Hnreties  in  doable  the  amount  claimed,  and  an  affidavit, 
signed  by  the  plaintiff  or  on  his  behalf,  stating  the  nature  and  amount  of 
the  claim,  as  aear  as  may  be,  and  that  defendant  is  a  nou-rendent  or  a  for-f 
eign  corporation  or  a  corporation  whose  chief  ofBce  or  place  of  business  Is 
out  of  the  State,  or  that  he  conceals  himself  or  stands  in  defiance  of  an  of- 
fleer  so  that  process  cannot  be  served  on  him,  or  that  for  more  than  four 
months  defendant  has  been  absent  from  the  State,  or  his  whereabouts  un- 
known, the  iodebtednees  having  been  due  during  the  whole  of  said  period, 
or  that  he  is  about  to  remove  bis  property  from  the  State  with  intent  to 
defraad  or  delay  ereditors;  or  that  he  has  fraadnlently  assigned,  concealed, 
removed,  or  disposed  of  his  property  to  hinder  or  delay  creditors,  or  is  about 
to  do  so;  or  that  he  is  about  to  depart  from  the  State  with  the  intention  of 
having  his  effects  removed  from  the  Stat«;  or  that  he  has  failed  or  refused 
to  p^  the  price  of  any  article  delivered  to  Imn  which  should  have  been  paid 
for  on  delivery,  or  to  pay  for  any  services  rendered  by  plaintiif  at  his  re- 
quest, which  were  to  be  paid  for  when  said  services  were  rendered;  or  that 
the  debt  was  fraudulently  contracted;  or  that  defendant  procured  property 
of  plaintiff  by  false  repreBentations  or  fraudulent  conduct.  Attachment  may 
issue  on  debts  not  due  if  attachment  levies  on  defendant's  property  are  suffl- 
dent  to  render  him  insolvent.  Writs  of  attaehment  may  iasne  on  Sunday  or 
on  legal  holidays  in  urgent  cases. 

AsuBi.  No  person  can  be  arrested  on  mesne  process,  and  only  on  execu- 
tion when  it  is  in  an  action  of  tort  in  which  the  finding  shall  be  for  the 
plaintiff,  and  shall  state  that  the  defendant  was  guilty  of  malice,  fraud,  or 
willful  dee^t  in  committing  the  tort,  and  in  this  case  he  may  be  imprisoned 
for  one  year,  or  until  the  judgment  is  pajd. 

Qabhishxknt.  Plaintiff  may  have  a  writ  of  garnishment  upon  the  is- 
suing of  a  writ  of  attachment,  or  at  any  time  thereafter,  and  if  the  sheriff 
cannot  Hod  any  property  of  the  defendant,  or  sufllcient  to  satisfy  the  at- 
tachment he  may  summon  such  persons  as  plaintiff  may  direct,  who  are  in- 
debted to,  or  have  goods,  effects,  or  credits  of  the  defendant  in  their  hands ; 
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and  in  any  eiM  on  the  retara  of  an  ezecQUoD  anntiefied,  ■  writ  of  guniali- 
ment  ma;  inue. 

JUDOMENT  beeomes  a  lien  on  the  real  eat«t«  of  the  defendant  in  any  conuty 
by  filing  in  saeh  covntj  an  abatiaet  of  the  judgment,  and  eontinoea  as  meh 
for  gix  yean,  but  eiecution  must  isaae  within  one  year.  From  tba  time  that 
the  eiecntiOD  is  delivered  to  the  officer  the  judgment  becomes  a  lira  on  all 
the  goods  and  chattels  of  the  debtor. 

Stay  Law.  There  la  no  stay  of  execution  in  Colorado  except  on  appeal  or 
in  eaie  of  a  writ  of  error  bj  a  supenedeas. 

EziUPnoNS.  The  following  property  of  a  person  being  the  head  of  a 
family  is  exempt,  and  if  the  head  of.  the  family  dies  the  family  is  entitled  to 
the  same  exemption:  The  pictures,  school-books,  and  library  of  the  debtor; 
a  seat  or  pew  in  church;  one  bnrial  lot;  necessary  wearing  apparel  of  the 
famSy;  M  beds  and  bedding,  stoves  and  cooking  utensils  nsed  by  the  debtor 
or  bis  family,  and  other  bousebald  furniture  not  exceeding  one  hundred  dol- 
lars in  Talae;  provisions  for  the  debtor  and  his  family  for  six  months,  and 
fuel  for  aiz  months ;  onebicycle;  ocd  sewing  machine ;  the  tools,  implements, 
or  stoek-iu-tiade  of  a  mechanic,  miner,  or  other  person,  nsed  and  kept  for  the 
pnrpow  of  trade,  not  exceeding  in  value  two  hnndred  dollats;  the  library 
and  implements  of  professional  men,  not  exceeding  three  hnndred  dollars; 
working  animals  to  the  value  of  two  hundred  dollars;  one  cow  and  calf,  tAi 
alieep,  and  the  necessary  food  for  the  same  for  aiz  months,  provided  or  grow- 
ing, or  both;  also  one  farm  wagon,  one  plow,  harrow,  and  other  farm  im- 
plements, including  harness  and  tackle  for  the  team,  not  exceeding  fifty  dol- 
lars. The  wearing  apparel  and  the  working  animals  of  any  person  to  the 
value  of  two  hnndred  dollars  and  U.  S.  pension  money  are  also  exempt  from 
execution;  the  earnings  of  husband  or  wife,  If  the  family  Is  dependent  in 
whole  or  in  part  on  them  for  support,  are  exempt  to  tbe  amount  of  sixty  per 
cent,  of  the  amount  due  at  the  time  of  levy,  when  snch  family  resides  in  the 
State.  Every  householder,  the  head  of  a  family,  is  entitled  to  a  homestead 
to  the  value  of  two  thousand  dollars  while  such  homestead  ia  oeenpied  by 
the  owner  or  his  or  her  family,  but  to  secure  this  he  must  cause  the  word 
"homwtead"  to  be  entered  on  the  margin  of  the  recorded  title  signed  by 
himself  and  atteated  by  the  recorder,  together  with  the  date  of  record. 

CONNECTICUT.  , 

AfToasB.  There  is  but  one  form  of  civil  action,  which  Is  commenced  by 
writ  of  summons  or  attachment,  accompanied  by  tbe  complaint,  which  con- 
tains a  statement  of  the  facts  constituting  the  cause  of  action  and  a  demand 
for  the  relief  sought. 

AttaciAibnt.  The  defendant's  estate,  real  or  personal,  may  be  attached 
in  all  complaints  containing  a  money  demand  at  tbe  commencement  of  the 
action,  or  at  fhe  discretion  of  the  court  during  the  pendency  of  the  same, 

AbkeST.  Defendant  cannot  be  arreated  In  any  action  founded  on  con- 
tract merely,  except  for  breach  of  promise  to  marry,  misconduct  or  neglect  in 
any  office  or  professional  employment,  or  in  actions  against  a  public  officer, 
trustee,  or  person  acting  in  a  flduciary  capacity  to  recover  moneys  received 
hj  Um.    Defendant  may  be  arrested  on  mesne  process  or  execution  when  the 
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deelaratlon  sets  forth  that  he  eontneted  the  debt  b7  frand,  or  that  he  cod> 
eeals,  removes,  or  ton-rvje  aira?  his  property  to  prevent  ita  being  taken  by  ' 
legal  proeett,  or  refnwB  to  pa;  an  admitted  debt  or  judgment,  having  suffi- 
eient  property  to  discharge  the  same  concealed  or  vrithhsld,  or  refnsas  to  dis- 
eloBO  rights  of  action  with  intent  to  prevent  tlieir  being  taken  by  foreign  at- 
tachment. 

Oabnibhuint.  Goods  concealed  Id  the  hands  of  agents  so  that  tbej  can- 
not be  attached,  or  debts  due  from  any  person  may  be  readied  by  process  of 
foreign  attachment. 

JuDOMEKT  is  not  a  lien  on.  lands  nnlesa  attached,  or  nnleSB  a  cerUflcate  de- 
scribing the  coart,  date  of  judgment,  names  of  parties,  amount  uusatisfled, 
and  the  premises  on  which  the  lien  is  claimed  is  recorded  in  the  town  where 
the  lands  lie. 

Stai  Law.  Stay  of  execution  can  be  had  only  on  appeal,  on  a  Judgment 
against  an  executor  or  administrator  in  the  settlement  of  an  insolvent  estate, 
in  ease  of  foreign  attachment  where  it  shall  appear  on  aeire  faciaa  that  the 
debt  due  the  principal  is  not  yet  payable,  and  on  a  jndgment  for  a  mort- 
gagee in  ejectment  pending  foreclosure  of  a  mortgage. 

EzxuPTIOHs.  The  necessarj  apparel  and  bedding,  household  fumitare 
neeeasary  for  sapporting  life  (which  clause  ta  construed  liberally),  the  arms, 
military  equipments,  nniforms,  or  musical  instraments,  owned  by  members 
of  tbe  militia,  pen^n  money  received  from,  the  United  States,  implements  of 
the  debtor's  trade,  library  not  exceeding  in  value  five  hnudred  dollars,  one 
cow  not  exceeding  one  hundred  and  fifty  dollar*  in  value,  sheep  not  exceed- 
ing ten,  or  one  hundred  and  fifty  dollars  in  v-olne,  two  swine,  and  two  hun- 
dred pounds  of  pork,  and  poultry  not  exceeding  twenty-fiva  dollars  in  vslne. 
Of  the  property  of  any  one  having  a  wife  or  family,  twenty-five  bnshels  of 
charcoal,  two  tons  of  other  coal,  two  hundred  ponnds  of  wheat  fiour,  and  two 
cords  of  wood,  two  tons  of  hay,  two  hundred  pounds  of  beef  and  flafa  each, 
five  bnshels  each  of  potatoes  and  tnmlps,  ten  bushels  each  of  Tadtan  com 
and  rye,  or  the  meal  and  flour  therefrom,  twenty  pounds  each  of  wool  and 
fiax,  or  tbe  yam  and  cloth  therefrom;  the  horse  or  bicycle  of  a  practicing 
physician  not  exceeding  two  hundred  dollars  in  value,  and  his  saddle,  bridle, 
harness,  and  buggy;  one  boat  owned  t^  one  person  and  used  by  him  in  the 
bosioess  of  planting  or  taking  oysters  or  clams,  or  taking  shad,  together 
with  the  tackle,  sails,  rigging  and  Implements  used  in  said  business,  not  ex- 
ceeding in  value  two  hundred  dollars,  one  sewing  machine,  being  the  prop- 
erty of  one  person,  one  pew,  and  lot  in  a  burying  ground.  Wages  of  any 
person,  including  services  of  minor  child,  not  exceeding  fifteen  dollars,  ex- 
cept on  a  claim  for  personal  board  or  house  rant  not  exceeding  twenty-five 
dollars,  all  benefits  from  charitable  associations,  sick  benefits  allowed  by  as- 
sociations to  members,  and  insurance  on  exempt  property  are  exempt.  Home- 
stead to  the  value  of  one  thousand  dollars  in  any  dwelling  owned  and  occu- 
pied by  the  claimant  is  exempt,  provided  a  declaration  to  that  effect  has  been 
executed  and  recorded  in  the  same  manner  as  a  deed  of  land,  or  inserted  in 
tbe  conveyance  to  him. 
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DELAWABE. 

AOTIONB  may  be  commenced  bj  a  writ  of  espiaa  or  Hummono,  or  in  the 
eate  of  a  non-resident  defendant  hj  attoeliment  of  propertj. 

Abbbst.  The  defendant  maj  be  arreated  on  mesne  process,  but,  if  he  be  a 
eitiien  of  tbe  State,  onlj  on  plaintiff's  filing  an  affidsTit  of  fraud,  except  in 
actions  for  libel)  slander,  or  injnr;  to  peraon  or  property  accompanied  with 
violence.  A  nou-reaident  plaintiff  cannot  arrest  on  mesne  process  .t  non- 
resident defendant  for  debt  contracted  withont  the  limits  of  the  State. 

The  defendant  can  be  arrested  on  exeention  only  on  affidavit  of  frand,  and 
when  it  appears  b^  affidavit  or  the  return  on  tcire  fadat  that  he  has  no  prop- 
erty in  the  county  sufficient  to  pay  the  debt  and  costs, 

Attachiuht.  Writ  of  domestic  attachment  ma;  issoe  after  return  by 
the  officer  showing  that  the  defendant  cannot  be  fooud,  and  proof  of  the 
cause  of  action,  or  on  affidavit  dJed  with  the  prothonotary  that  the  defendant 
is  justly  indebted  to  the  plaintiff  in  a  sum  exceeding  fifty  dollars,  and  has 
abeconded  from  his  usual  place  of  abode,  or  gone  out  of  the  State  with  intent 
to  defraud  bis  creditors  or  to  elude  process,  as  it  is  believed.  The  prooeeda 
of  sale  of  property  so  attached  are  divided  equally  among  defendant 's  credi- 
tors, except  that  the  attaching  creditors  are  entitled  to  a  double  shareto  the 
extent  of  their  debt. 

A  writ  of  foreign  attachment  for  debt,  but  not  for  damages,  may  issue 
against  a  person  not  an  inhabitant  of  the  Btate  or  foreign  corporation  after 
a  return  as  above,  on  an  affidavit  that  the  defendant  resides  out  of  the  State, 
and  is  justly  indebted  to  the  plaintiff  in  a  sum  exceeding  Dfty  dollara. 

Oabniskhbmt.  Tbe  property,  rights,  or  credits  of  a  defendant  against 
whom  judgment  baa  been  obtained,  in  the  hands  of  a  third  party  may  be  at- 

JuDOiiKNT  of  Superior  Court  is  a  lien  on  real  estate  of  the  defendant  for 
ten  years  from  the  date  of  entering  same.  After  twenty  yeara  it  is  prs- 
sumed  to  be  paid. 

Stat  Law.  Execution  on  judgments  for  want  of  affidavit  of  defense  may 
be  stayed  six  months  on  ^ving  good  security.  In  suits  before  a  magistrate 
six  months'  stay  on  defendant's  pleading  his  freehold,  nine  months  on  giving 

Judgments  obtained  at  second  term  after  suit  are  allowed  a  stay  of  three 
months. 

EzKupnoMs.  The  family  Bible,  school  books  and  family  library,  family 
pictures,  a  seat  or  pew  in  church,  burial  lot,  all  the  neariug  apparel  of  debtor 
and  family,  and  in  addition  the  tools,  implements,  and  flitures  necessary  for 
cATrying  on  his  trade  or  buBioess,  not' exceeding  seventy-five  dollars  in  New 
Csatio  and  Sussex  Counties,  and  fifty  dollars  in  Kent  County.  There  is  ex- 
empted to  the  head  of  the  family,  in  addition  to  the  above,  other  personal 
property  (goods  of  merchantable  character  bought  to  be  sold  in  transaction 
of  debtor's  business  excepted)  not  excee<1ing  two  hundred  dollars  in  New 
Castle  County,  and  not  exceeiling  one  hundred  and  fifty  dollara  consisting  of 
household  goods  only  in  Kent  County.  There  is  no  such  additional  exemp- 
tion in  Sussex  County,  and  there  is  no  such  additional  exemption  when  such 
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exemption  woald  prevent  tbe  collection  of  «  debt  due  or  gtoViiig  due  for 
labor  or  serricea  (other  tban  profeaaioital  serviceB)  reodered  by  any  clerk, 
mecliBnic  or  other  employee  of  the  debtor.  Sewing  machines  owned  and  used 
by  seamstreBBCs  or  private  familiea  are  alBo  exempt. 

In  New  Castle  County  90%  of  all  wages  are  exempt  from  attachment, 
except  for  board  or  lodging,  or  both,  not  exceeding  $50.  Widows  In  aU 
cases  shaU  bave  the  same  exanptioos  oat  of  the  basband'a  gooda  tbat  he 
wonld  hzve  if  liviDg.  Funeral  expenses,  reasonable  bills  for  medjdne  and 
medical  attendance,  nursing  and  necessaries  of  last  aickness  are  paid  out  of 
the  personal  propertj  of  a  deceased  person,  before  there  is  any  appUcatlon  to 
the  execntion.  The  above  exemptions  extend  to  diatresB  for  rent.  Pianos, 
piano  playing  attachments  and  organs  leased  or  hired  are  exempt  from  ex- 
eentiOD  or  from  distress  for  rent  dne  from  the  person  leasing  or  biring,  after 
notice  of  the  lease  to  the  landlord. 

There  is  no  homestead  exemption. 

DISTBICT  OP  COLUMBIA. 

Actions  in  the  Supreme  Court  of  tbe  District  are  commenced  by  dling  in 
the  clerk's  ofBce  a  libel  or  information,  bill,  petition,  or  declaration,  and 
service  of  writ  and  payment  of  deposit  to  secure  costs  of  salt. 

Plaintiff  may  inelnde  in  his  declaration  aU  cansee  of  action  against  tbe 
defendant,  stating  them  in-separate  counts. 

AsaasT.  No  person  can  be  arrested  in  a  civil  suit,  or  imprisoned  for  debt 
other  than  fines. 

AiTACHXENT.  Writs  of  attachment  and  garnisbmeot  may  issue  either  at 
the  eommeneemeut  or  during  the  pendency  of  the  action,  od  plaintiff's  filing 
an  affidavit,  supported  by  testimony  of  one  or  more  witnesBen,  setting  forth 
the  grounds  of  action  and  that  plaintiff  has  a  good  rigbt  to  recover,  and  also 
stating  either  that  defendant  ie  a  foreign  corporation  or  a  non-resident  or 
baa  been  absent  therefrom  at  least  six  months  and  has  estate  or  debts  owing 
him  in  said  District,  or  evades  service  of  process  by  concealing  himself  or 
withdrawing  temporarily  from  the  District,  or  has  removed  or  is  abont  to 
remove  some  of  his  property  from  the  District  to  deteat' just  demands,  or  has 
assigned,  disposed  of,  or  secreted  property,  or  is  about  ta  do  so  with  intent 
to  hinder,  delay,  or  defraud  creditors,  or  fraudulently  contracted  tbe  debt  or 
incnrred  tbe  obligation  sued  on.  Attachment  may  he  dissolved  by  defendant 
giving  bond.     The  plaintiff  must  file  an  undertaking  and  bond. 

JtT1>011IHT  is  a  lieu  on  real  estate  from  the  date  of  rendition  and  as  long 
as  the  jadgment  remains  in  force. 

Stax  Law.     Execution  is  stayed  only  by  appeal  and  filing  a  bond. 

EXBUPTtoHS.  Wearing  apparel  of  all  persons;  and  to  beads  of  famUies 
who  are  householders,  beds,  bedding,  household  fnrniture,  stoves,  cooking 
utensils,  etc.,  not  exceeding  tbree  hundred  dollars  in  value;  provisions  for 
three  months'  support,  whether  provided  or  growing;  fuel  for  three  months; 
mechanics'  tools,  and  implements  of  debtor's  trade  or  business,  amounting  to 
two  hundred  dollars  in  value,  with  two  hundred  dollars'  worth  of  stock  for 
carrying  on  business  of  debtor  or  bis  family;  library  and  implements  of  pro- 
fessional man  or  artist,  to  value  of  three  hundred  dollars;    one  borse,  one 
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mnle,  or  ^oke  of  men,  one  cart,  mgon  or  drs;,  and  harneEs  for  team ;  farm- 
ing utensils,  with  food  for  sui^h  team  for  three  montlis;  and  if  debtor  be  a 
fanner,  an;  other  farming  toolt  to  the  value  of  one  hundred  dollars;  alt 
familT  pictures,  and  all  family  library  not  exceeding  in  valne  four  hundred 
dollars;  one  cow,  one  swine,  six  dieep.  The  earnings,  not  exceeding  one 
hundred  dollars  per  month,  of  actual  residents  of  the  District  who  are  mar- 
ried persons,  or  who  have  to  provide  for  the  support  of  a  familj  in  the  Dis- 
trict, for  two  months  preceding  the  issnlng  of  proeem  are  also  exempt. 
There  is  no  homestead  exemption. 

PLOBIDA. 

Actions  at  law  are  commenced  by  filing  a  praeipe  with  the  clerk,  and  may 
be  brought  in  the  name  of  the  real  party  in  interest. 

Arrkst.  There  is  no  statute  law  anthorizing  the  arrest  of  a  defendant  in 
a  cItU  action. 

Attachubht  may  issue  on  the  affidavit  in  writing  before  a  jostice  of  the 
peace  or  clerk  of  the  circuit  court,  that  the  amonnt  demanded  is  actually  dne, 
and  that  the  plaintiff  has  reason  to  believe  that  the  defendant  will  part  with 
his  property  fraudulently  before  judgment  can  be  obtained,  or  is  actually 
moving  his  property  out  of  the  Btate,  or  is  about  to  do  so,  or  resides  ont  of 
the  State,  or  is  removing  or  about  to  remove  from  the  State,  or  absconds  or 
eoneesls  himaelf  or  his  property  or  is  fraudalently  disposing  of  the  same,  or 
is  removing  or  is  about  to  remove  beyond  the  judicial  circuit  in  which  be  re- 
sides; and  furnishing  security  for  costs  and  damages.  Writ  of  attachment 
may  issue  before  the  debt  or  demand  is  due,  provided  it  will  become  due 
within  nine  months,  on  plaintiff 's  filing  an  affidavit  that  the  amonnt  clamed 
is  actually  an  existing  debt  or  demand,  the  amount  »ad  date  when  it  will 
become  doe,  and  also  that  the  debtor  is  actually  removing  his  property  be- 
yond the  limits  of  the  State,  or  is  fraudulently  diaposing  of  or  secreting  the 
^me  for  the  pnrpoae  of  avoiding  the  payment  of  his  just  debts.  The  plain- 
tiff must  give  a  bond  with  sureties. 

OAunsHiiENT.  Every  person  who  has  brought  suit  to  recover  a  debt,  or 
who  has  recovered  judgment  in  rtiy  court  of  the  Btate,  may  have  a  writ  of 
garnishment  on  filing  affidavit  that  the  debt  sued  on  is  jutt,  due  and  unpaid, 
that  the  writ  is  not  sued  out  to  iujure  defendant  or  garnishee,  and  that 
affiant  does  not  believe  that  defendant,  after  execution,  will  have  visible 
property  sufficient  to  satisfy  plaintiff's  claim.  Plaintiff  must  also  file  bond 
with  two  snreties  in  double  amount  of  claim. 

JtnxiHKNT  is  a  lien  on  real  estate,  and  becomes  so  in  any  county  by  re- 
cording it  In  Bnch  county  before  the  alieuation  of  the  property.  It  is  bind- 
ing in  the  county  in  which  suit  was  brought  from  the  date  when  it  was  ren- 
dered. Mortgages,  notices  of  liens,  or  judgments  when  extinguished,  most 
be  canceled  by  holder  on  the  records  under  penalty  for  failure.  Judgments, 
the  records  of  whii^h  have  been  destroyed  by  fire,  are  not  good  against  credi- 
tors and  bona  flde  purchasers  without  notice  unless  legal  proceedings  to  re- 
establish the  same  are  begun  within  nine  months. 

Judgments  of  a  lower  court,  sustained  in  the  Supreme  or  Circuit  Court  on 
appeal  or  supersedeas,  run  against  sureties  on  bond. 
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Sta7  Law.    There  is  no  aUtj  of  ezecntios  tn  Florida. 

Exemptions.  Tbere  is  exempt  to  the  bead  of  eaeb  familj  a  homeetead  nf 
one  Imndred  and  nxtj  acrei,  or  one-half  an  aero  in  an  incorporated  dty  or 
town,  with  the  improTementa  on  such  real  estate,  together  with  ooe  thonsaud 
dollars'  worth  of  personal  property,  to  he  selected  hy  the  debtor,  but  no 
property  is  exempt  from  sale  for  taxes,  for  obligations  contracted  for  the 
purchase  of  the  same  or  in  making  improvements  thereon,  or  for  l^Mr  per- 
formed thereon. 

Money  due  for  personal  labor  or  serriens  of  the  head  of  &  familj  is  ex- 
empt  from  attachment  or  garnishment. 

OEOBGIA. 

ACTtONB.  AU  distinctions  between  real,  personal,  and  mixed  actions  are 
abolished. 

Akbest.  Imprisonment  for  debt  is  abolished,  but  in  actions  for  the  re- 
covery of  personal  property,  on  plaintiff's  making  affidavit  that  be  has  rea- 
son to  believe  that  said  property  has  been  or  will  be  eloigned  or  moved  away, 
or  will  not  b«  forthcoming  to  answer  the  judgment,  defendant  may  be  ar- 
rested and  committed  to  jail,  unless  be  give  bond  with  good  security,  or  on 
application  to  the  judge  states  on  oath  that  he  Is  neither  able  to  give  the 
security  required  by  law  nor  produce  the  properly,  and  can  famish'  satisfac- 
tory reasons  for  its  non -product!  on,  when  he  may  be  discharged  on  his  own 
recoguiianee.  He  shall  also  traverse  the  plaintiff's  statements  la  his  afB- 
davit. 

AiTAOHmNifi  may  issue  whether  the  debt  is  doe  or  not.  1.  When  the 
debtor  resides  out  of  the  State.  2.  When  he  is  actually  removing  or  Is  about 
to  remove  without  the  limits  of  the  county.  3.  When  he  absconds.  4.  When 
he  conceals  himself.  5.  When  he  resists  legal  arrest.  6.  When  he  is  caoring 
his  property  to  be  removed  b^ond  the  limits  of  the  State,  when  he  is  dispos- 
ing of  or  threatens  to  dispose  of  or  conceals  his  property  liable  to  the  pay- 
ment of  his  debts,  or  makes  a  fraudulent  lien  thereon,  to  avoid  payment  of 
his  debts.  Plaintiff  mast  make  affidavit  before  a  judge  of  the  superior 
court,  or  county  conrt,  a  justice  of  the  peace,  or  a  notary  public,  setting 
forth  one  of  the  above  canses,  and  the  amount  of  the  debt  claimed,  and  must 
give  a  bond  to  the  defendant  to  prosecute  his  suit,  and  the  defendant  may 
dissolve  the  attachment  I^  giving  bond. 

Gabkishukkt  may  issue  before  or  after  judgment  against  debtors  of  the 
defendant,  on  plaintiff's  making  affidavit  of  the  amount  due,  and  that  he 
has  reason  to  apprehend  the  loss  of  the  same  or  of  some  part  thereof  nnless 
garnishment  issue,  and  giving  bond  with  security  for  damages  and  costs. 

Jui>eiiENT  is  a  lien  on  all  property,  real  or  personal,  except  promissory 
notes  and  choses  in  action.  All  judgments  di«w  lawful  interest  which  Is  7%. 
The  judgment  Hen  is  discharged  in  four  years  on  real  property,  and  two 
years  on  personal  property  sold  to  a  bona  fide  purchaser  tor  a  valuable  con- 
sideration. 

Btat  Law.  If  the  debtor  gives  a  bond  with  good  security,  execution  may 
be  stayed  six^  days. 
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ExBMPTioNS.  Hie  Constitntion  ot  1677  provides  tbat  there  Bhall  be  ex- 
empt from  lev;  and  sale  by  Tirttie  of  axtj  proceea  irhatever,  of  the  propertj 
of  erery  head  of  a  family,  or  guardian  or  traatee  of  a  famUj  of  minor  chil- 
dren, or  everT-  aged  or  infirm  person,  or  p«rson  haring  the  care  and  support 
of  a  dependent  female  of  anj  age  who  is  not  the  head  of  a  family,  real  or 
personal  property,  or  both,  to  the  value  of  sixteen  hnodred  dollars,  except 
that  such  property  is  liable  for  taxes,  purchase  money,  labor  done  thereon,  or 
materials  famished  therefor,  and  for  the  expense  of  removing  encumbrances 
thereon.  Debtor  may  waive  in  writing  the  benefit  of  these  exemptions,  ex- 
cept as  to  wearing  apparel  and  not  exceeding  three  hundred  dollars'  worth  of 
household  and  kitchen  furniture  and  proriaiona  to  be  selected  by  himself  and 

If  the  debtor,  being  the  head  of  a  family,  does  not  avail  himself  of  the 
foregoing  exemption,  he  may  claim  those  allowed  by  prior  laws,  viz:  fifty 
acres  of  land  and  five  acres  additional  for  every  child  under  sixteen  years, 
including  the  dwelling-house,  if  such  hooae  and  improvements  do  not  exceed 
in  value  two  hundred  dollars,  such  homestead  not  to  be  In  any  city,  town,  or 
village;  or  in  lieu  thereof,  real  estate  in  a  city,  town,  or  village,  not  exceed- 
ing five  hundred  dollars  in  value;  also  one  farm  horse  or  mule,  one  cow  and 
calfj  ten  bead  of  hogs,  and  fifty  dollars '  worth  of  provisions,  and  five  dollars ' 
worth  additional  for  every  child,  beds,  bedding,  and  common  bedsteads  saf- 
fleient  for  the  family,  one  loom,  one  spinning-wheel,  and  two  pairs  of  cards 
and  one  hundred  pounds  of  lint  cotton,  common  tools  of  trade  of  the  debtor 
and  his  wife,  ordinary  cooking  nteneils  and  table  crockery,  wearing  apparel 
of  the  debtor  and  his  family,  library  of  a  profesdonal  man  in  actual  prac- 
tice not  exceeding  in  value  three  hundred  dollars,  to  be  selected  by  the 
debtor.  Also  fifty  bushels  of  com,  one  thousand  poanda  of  fodder,  one  one- 
horee  wagon,  one  table,  one  set  of  chairs  sufficient  for  the  use  of  the  family, 
and  household  and  kitchen  furniture,  all  not  to  exceed  one  hundred  and  fifty 
dollars  in  value.  A  family  sewing-maebine  is  exempt,  whether  the  owner  is 
the  head  of  a  family  'or  not.  Wages  to  the  amount  of  tl.£5  per  day  and 
.^0%  of  the  excess  above  that  amonnt  are  exempt  from  gamisliment. 

HAWAII, 

Actions.  All  civil  actions  are  commenced  by  the  filing  of  a  verified  com- 
plaint, and  the  issuing  of  a  summons.  The  assignee  of  a  non-negotiable 
chose  in  action  may  sue  in  his  own  name. 

Abbest.    There  is  no  provision  for  arrest  in  civil  actiona. 

Attachmbht.  Attachment  may  issue  at  any  time  on  plaintiff 's  filing 
affidavit  tbat  defendant  is  indebted  to  him,  specifying  the  amount  above  all 
just  credits,  and  that  attachment  ie  not  sought  or  action  prosecuted  to  hin- 
der, delay  or  defraud  any  creditor  of  defendant,  and  by  furnishing  bond  with 
sureties  to  prosecute  the  action  without  delsy  and  pay  any  costs  and  any 
damages  which  defendant  may  suCFer  if  attachment  be  wrongfully,  oppres- 
sively or  maliciously  sued  out. 

Qarktshuent.  Goods,  effects  and  credits  in  the  bands  of  third  persons 
may  be  attached  in  the  original  proceedings  against  the  defendant  or  In  sup- 
plemental proceedings.     In  case  of  any  salary,  annuity  or  pension  payable 
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by  gamiBhee  the  latter  mtut  retain  twenty-flre  per  cent,  until  milt  is  deter- 
mined, and  continue  to  retain  tweutj-Sve  per  cent,  antil  judgment  is  ntia- 
fied. 

JinMUKNT.  Jndgment  of  district  court  may  be  made  a  lien  oa  real  estate 
by  docketing  it  in  the  office  of  the  circuit  court,  and  within  flfteen  daya 
thereafter  recording  the  docketed  judgment  in  tbe  registry  of  deeds. 

ExXMPTiONS.  One  piece  of  land,  not  exceeding  one  acre,  vitb  dwelling 
and  otber  buildingB  thereon,  not  exceeding  one  thousand  dollars  in  value, 
when  owned  by  a  bonsekeeper  having  a  family,  except  as  against  me- 
chanics' liens.  Also  tbe  following  penonal  property:  All  necessary  house- 
hold, table,  and  kitchen  furniture,  one  sewing  machine,  crockery,  tin  and 
plated  nare,  calabsshes  and  mats,  family  portraits  and  photographs  and  . 
their  frames,  wearing  apparel,  bedding,  honsehold  linen,  and  provisioiui 
for  three  months.  Farming  instmmenta  and  utensils  not  exceeding  five 
hundred  dollars  in  value ;  two  oien,  two  horses  or  mnlea,  and  their  harness, 
and  food  for  one  month;  one  horse,  one  set  of  single  harness  and  one  vehicle 
of  any  person  who  is  maimed  or  crippled;  tbe  tools  or  implementa  of  a 
mechanic  or  artisan  necesaair  to  carry  on  his  trade;  the  instmiiientB  and 
chests  of  a  physician,  dentist,  or  surveyor  uecesssry  to  tbe  exercise  of  bis 
profession,  together  with  necessary  ofBce  furniture  and  fixtures;  the  necea- 
sary  office  furniture,  fixtures,  blanks,  stationery  and  office  equipment  of  at- 
torneys and  judges,  ministers  of  the  gospel  and  rabbis;  the  typewriter,  one 
deak  and  sis  chairs  of  a  stenographer  or  typewriter;  tbe  mnsicBl  instrumeuta 
of  every  teacher  of  music  used  in  giving  instruction;  one  bicycle;  the  fish- 
ing nets,  clips  and  seines,  and  boats  with  their  tackle  and  equipment,  of 
every  fisherman ;  two  horses  or  mules  and  their  harness,  one  cart,  wagon  or 
atage,  one  dray  or  tmcb,  one  coupe,  back,  or  carriage  for  one  or  two  horses, 
one  automobile,  one  motorcycle  or  other  vehicle  by  use  of  which  a  cartman, 
drayman,  truckster,  huckster,  peddler,  hackmsn,  teamster,  chauffeur,  driver  - 
or  other  laborer  earns  his  living;  and  two  horses  and  harness  and  one  ve- 
hicle or  one  antomobile  or  motorcycle  used  by  a  physician,  surgeon  or  min- 
ister of  the  gospel  in  tbe  practice  or  exercise  of  his  profession;  the  nautical 
instruments  and  wearing  apparel  of  every  master,  officer  or  seaman  of  any 
steamship  or  other  vessel;  all  books,  papers,  bookcases,  etc.,  except  those 
kept  for  aale;  proceeds  of  insurance  or  of  sale  of  property  aforesaid;  for 
three  months  after  they  are  received;  one  half  of  wages  of  every  wage  earner; 
also  the  family  Bible,  pictures  and  school  books,  two  swine  or  six  goats  and 
all  necessary  fish,  meet,  flour  and  vegetables. 

IDAHO. 

AOTioNa.  There  is  but  one  form  of  action,  which  is  commenced  I^  filing 
a  complaint  and  causing  a  summons  to  be  issued  thereon,  and  must  generally 
be  in  the  name  of  the  real  party  in  interest. 

Abbkit.  Defendant  may  be  srrested  in  the  following  cases:  In  an  action 
on  a  contract  when  defendant  is  about  to  depart  from  the  State  with  in- 
tent to  defraud  his  creditors;  in  an  ai?tion  for  wilful  injury  to  person,  char- 
acter, or  property;  in  an  action  for  a  fine  or  penalty,  or  on  a  promise  to 
marry,  or  for  money  or  property  embeztled  or  fraudulently  misapplied,  or 
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for  miscoDduet  or  neglect  in  ofHee  or  in  prof ettional  emploTiiieiit,  or  for  will- 
fal  violation  of  dul^;  in  an  action  to  recover  poBsesaion  of  peraonnl  prop- 
erty unjnsti;  detained,  where  the  property  has  been  concealed,  removed,  or 
disposed  of  to  prevent  its  being  found;  when  defendant  was  gniltj  of  frand 
In  contracting  the  debt  or  obligation  sued  on,  or  in  concealing  or  dispodng  of 
the  property  for  the  taking,  detention,  or  conversion  of  which  the  action  was 
brought,  or  when  defendant  has  removed  or  disposed  of  his  property  or  ia 
about  to  do  so  to  defraud  his  ereditors. 

Plaintiff  .must  file  affidavit  showing  one  or  more  of  the  above  eaases  and  a 
bond  of  indemnity  to  the  defendant. 

Attachment  may  issue  in  actions  on  jndgments,  or  on  contracts  for  the 
express  payment  of  money,  where  there  is  no  secnrity,  or  in  an  action  of 
eontiaet  against  a  non-resident;  an  affidavit  must  be  filed  setting  forth  the 
amannt  due,  and  the  groond  of  attachment,  and  that  the  attachment  is  not 
sought  nor  the  action  prosecuted  to  hinder,  delay,  or  defraud  creditora,  and 
bond  with  two  sureties  must  also  be  filed. 

Oariiishkknt.  On  notice  in  writing  from  the  plaintiff  that  any  person 
has  property  or  credits  belonging  to  the  defendant,  the  sheriff  may  attach 
ilie  same  by  serving  on  such  person  a  copy  of  the  writ  of  attachment  or  ei- 
•ention,  together  with  notice  that  snch  property  or  credita  are  attached. 

JUDOUENT  Is  a  lien  for  two  years  from  the  time  of  docketing  the  same,  on 
all  real  estate  owned  by  the  defendant  in  the  connty,  and  in  any  other  county 
for  two  years  after  a  transcript  of  the  original  docket  has  been  flled  with 
the  recorder  thereof. 

Sta?  Law.  There  Is  no  st^  of  execution  except  in  case  of  appeal  with 
bond  given. 

ExEMPTiOK.  Except  on  judgments  for  the  pnrehase  price:  1.  Chairs, 
tables,  desks,  and  books  to  the  value  of  two  hnndred  dollars.  2.  Necessary 
household  fnmitnre  to  the  value  of  three  hnndred  dollars,  pictures  and  draw- 
ings, family  portraits  and  their  frames,  provisions  for  six  months,  two  cows 
with  their  sucking  calves,  and  two  hogs  with  their  sucking  pigs.  3.  Farm- 
ing utensils  and  implements  not  exceeding  three  hundred  dollars  in  value, 
four  oxen  or  four  horses  or  males  and  their  harness,  one  cart  or  wagon,  and 
food  for  such  oxen,  horses,  or  mules  for  six  mouths;  water  right  not  exceed- 
ing one  hundred  and  sixty  inches  of  water  for  irrigation  purposes,  and  crops 
growing  or  grown  on  fifty  acres  of  land  leased,  owned,'  or  possessed  by 
claimant.  4.  Necessary  tools  or  implements  of  a  mechanic  or  artisan  not  ex- 
ceeding five  hundred  dollars,  notarial  seal  and  records  of  a  notary  public, 
instruments  and  chests  of  a  surgeon,  physician,  sarveyor,  or  dentist,  with 
their  scientific  and  professional  libraries,  professional  libraries  and  office 
famiture  of  attorneys,  counsellors,  and  judges,  and  libraries  of  ministers  of 
the  Gospel.  5.  The  cabin  or  dwelling  of  a  miner  not  exceeding  five  hnndred 
dollars,  also  Ms  mining  tools  and  apparatus,  and  a  pack-horse  of  prospector, 
of  value  of  two  hundred  and  fifty  dollars.  6,  Team,  wagon  or  cart  and  ' 
harness  of  teamster,  or  other  laborer,  and  one  horse  with  vehicle  and  harness 
used  by  a  physician,  surgeon,  or  minister  in  making  bis  professional  visits, 
with  food  for  ench  animais  for  six  months.  7.  The  earnings  of  the  jndg- 
meat  debtor  for  personal  services  rendered  within  thirty  daya  of  the  levy 
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of  eiezution,  when  Bucti  eamiiiga  are  necessai;  for  the  snppOTt  of  the  family 
and  famjl?  resiileB  in  State.  S.  Shares  helcl  b;  B  membei  of  local  homestead 
asBOciatiDii  or  buililiag  bdJ  loan  asaociation,  to  amount  of  $1,000,  if  the 
holder  is  not  tlie  owner  of  a  homestead.  9.  Inenrance  on  the  life  of  the 
debtor  to  the  extent  of  an  annual  premium  not  exceeding  two  hundred  and 
fifty  dollars.  10.  Uniforms  and  apparatus  of  fire  eompany  or  department. 
11.  Arms,  unifonoB,  etc.,  required  by  lew  to  be  kept.  12.  Public  buildings, 
grounds,  and  personal  property  pertaining  thereto.  A  horoestead  not  ex- 
ceeding five  thousanil  dollars  to  head  of  family,  and  one  thousand  dollars  . 
to  otiier  persons,  if  declaration  be  acknowledged  and  recorded. 

ILLINOIS. 

Actions  are  begun  by  a  summona  iseued  under  the  seal  of  the  court,  and 
are  aubetantially  in  form  as  at  common  law. 

Attachuents.  The  creditor  may  have  an  attachment  against  the  prop- 
er^ of  the  defendant  nhen  the  debt  exceeds  twenty  dollara.  1.  Where  the 
debtor  is  a  non-reaident.  £.  Where  the  debtor  conceals  himself,  or  standa  in 
defiance  of  the  officer  so  that  process  cannot  be  served.  3  and  4.  Where  the 
debtor  has  departed,  or  is  about  to  depart  from  the  State  with  the  intent  to 
have  bis  effects  removed  from  the  State.  5.  Where  the  debtor  is  about  to 
remove  hia  property  from  the  State,  to  the  injury  of  creditors.  6,  7,  and  8. 
Where  the  debtor  baa,  within  two  years  preceding  the  filing  of  the  affidavit, 
fraudalently  conveyed,  concealed,  or  disposed  of  his  property  so  as  to  hinder 
or  delay  his  creditors,  or  la.about  to  do  so.  9.  Where  the  debt  sued  for  was 
fraudolcntly  contracted,  provided  the  fttatements  have  been  rednced  to  writ- 
ing by  him  or  his  agents.  The  creditor  muEt  file  an  affidavit  with  the  dark 
of  the  court,  stating  the  nature  and  amount  of  the  indebtedness,  and  any  oue 
of  the  preceding  causes,  and  the  place  of  residence  of  the  defendant,  if 
known;  most  give  a  bond  to  the  defendant  to  proseeute  his  case  and  to  pay 
eoata  if  not  succeaafol.    Officer  also  generally  requires  an.  indemnity  bond. 

Abrbst.  The  defendant  may  be  arrested  on  mesne  process,  in  actions  of 
contract  and  on  judgments,  on  an  affidavit  setting  forth  the  cause  and 
amount  due,  and  facts  showing  that  the  defendant  fraudulently  contracted 
the  debt,  or  that  he  has  concealed,  assigned,  or  diaposed  of  property  with  in- 
tent to  defraud  his  creditors;  or,  in  aetioua  sounding  in  damagea  merely,  the 
facts  of  the  case,  and  that  the  plaiutiS  believes  that  the  benefit  of  the  judg- 
ment will  be  lost  unless  the  defendant  ia  required  to  give  bail.  Plaintiff 
must  alBO  give  security  for  damagea  and  costs. 

After  return  of  eiecntion  unsatisfied,  an  order  of  arrest  may  be  procured 
on  plaintiff 'a  afSdavit  that  demand  has  been  made  for  property  to  satisfy 
execution,  and  that  he  believes  that  debtor  has  properly  specified,  not  exempt, 
which  he  unjnatly  refusea  to  anrrender,  or  that  since  debt  was  contracted  or 
cauae  of  action  accrued,  debtor  has  fraudulently  conveyed,  concealed,  or 
otherwiae  diapoaed  of  some  part  of  hia  estate  to  aeeure  aame  to  his  own  use, 
or  with  intent  to  defraud  creditors,  and  setting  forth  facts  on  which  belief 
is  founded.  The  judgment  is  aatiafied  at  the  rate  of  one  dollar  and  fifty 
cents  per  day  during  the  debtor 'a  impriaonment. 


i  by  Google 


692  ABSTRACTS,  COLLECTION  OF  DEBTS. 

Gaunishuekt.  On  a  wfit  of  attaelmieiit,  nhen  the  officer  is  unable  to 
find  property  of  the  ilsfendmit,  he  may  Bununon  anj  perBone  designated  bj 
the  plaintiff,  who  have  pTopertj  of  the  defendaat,  or  nho  owe  debts  to  the 
deieadant,  the  same  as  if  they  weie  inserted  in  the  writ.  Hb  maj  also  tara- 
moQ  sach  persQQs  after  judgment  and  return  bj  the  officer  of  "no  property 
found,"  on  affidavit  bj  the  plaintiff.  The  wages  of  defendant  who  is  the 
head  of  a  faiuil;r,  and  residing  with  the  soma,  to  the  amount  of  fifteen  dol- 
lars per  week  are  exempt, 

JuDUiUNT  is  a  lien  against  real  estate  in  the  county  for  seven  7«ais,  and 
bears  interest  at  six  per  cent.  There  is  no  priority  of  lien  in  reepeet  to  judg- 
ments rendered  at  the  same  term  of  the  court. 

Stat  La.w.     There  is  no  ataj-  of  execution  in  Illinois. 

EXBMPnONS.  A  householder  having  a  family,  is  entitled  to  a  homestead 
in  a  fsrm  or  lot  of  land,  and  the  buildings  occupied  as  a  residence,  to  the 
value  of  one  thousand  dollars;  of  personal  property,  the  necessary  wearing 
apparel.  Bibles,  school-books,  family  pictures,  one  hundred  dollars'  worth  of 
Other  property  to  be  selected  by  the  debtor,  and,  where  the  debtor  is  the  head 
of  a  family,  three  hnndred  dollars'  worth  of  snch  property.  No  personal 
property  exempt  from  judgment  for  wages  of  laborer  or  servant. 

INDIANA. 

AonoKS.  All  distinetiona  of  actions  are  abolished,  and  there  is  bnt  one 
form  for  lafr  and  equity;  mnat  be  prosecuted  in  the  name  of  the  real  party 
to  the  snit,  and  are  begun  by  filing  with  the  clerk  ^  complaint  and  causing  a 
summons  to  issue  thereon. 

Abkest.  The  defendant  may  be  arrested  and  held  to  bail  at  any  time 
before  judgment,  on  an  affidavit  on  behalf  of  the  plaintift,  specifying  his 
right  to  recover  an  existing  debt  or  damages,  and  stating  that  affiant  believes 
that  the  defendant  is  about  to  leave  the  State,  taking  his  property  with  him, 
with  intent  to  defraud  his  creditors.  Plaintiff  must  give  bond  to  pay  to  the 
defendant  all  damagm  if  the  order  bo  wrongfully  obtained. 

Attachuknt.  Plaintiff  may  have  a  writ  of  attachment  at  any  time  where 
the  action  is  for  the  recovery  of  money,  where  the  defendant  is  a  foreign 
corporation  or  a  non-resident  of  the  State,  or  secretes  himself,  or  is  secretly 
leaving  the  State  or  has  left  it,  with  intent  to  defrliud  his  creditors,  or  is  re- 
moving, or  about  to  remove,  hia  property  from  the  State,  not  leaving  enough 
to  satisfy  the  plaintiff's  clainis,  or  has  sold,  conveyed,  or  otherwise  disposed 
of  hia  property  with  intent  to  defraud  or  delay  hia  creditors,  or  is  abont  to 
do  so.  He  must  file  with  the  clerk  an  affidavit  showing  the  nature  and 
amount  of  his  claim,  that  it  is  just,  and  that  he  believes  he  ought  to  recover 
the  same,  and  one  of  the  grounds  of  attachment  mentioned  above,  and  give 
security  to  the  defendant  for  damages  and  costs. 

Qarvtshueht.  If  an  affidavit  is  filed  at  any  time  stating  that  the  affiant 
has  good  reason  to  believe  that  any  one  has  property  of  the  defendant  vbich 
cannot  be  attached,  or  is  indebted  to  him,  the  clerk  may  issue  a  summons  to 
such  person  or  persons  to  appear  as  garnishee.  The  garnishee  may  be  ar- 
rested on  affidavit  filed,  that  it  is  believed  that  he  is  about  to  abscond,  with 
intent  to  defraad  creditors,   and  that  he  has  property  of  the  defendant. 
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Wages  of  an  employee  to  the  value  ot  twen^-£ve  dollars  exempt  so  long  as 
he  lemaina  in  iame  emplo;. 

JDIMUKHT  for  the  recovery  of  monej  or  costs  is  a  lien  on  tlie  real  estaCa 
and  chattels  of  the  defendant  in  the  coontj  where  judgment  was  rendered, 
for  ten  Tears,  and  becomes  such  a  lien  in  other  counties  at  the  filing  therdn 
of  a  certified  copy.  Judgments  bear  interest  from  the  date  of  ^gning,  at  the 
same  rate,  not  exceeding  tax  per  cent.,  as  the  contracts  on  which  they  were 
rendared. 

SlUT  Law.  On  giving  bond  with  good  snretT,  ezeention  maj  be  stayed 
as  follows:  On  earns,  exdnding  costs,  not  exceeding  six  dollars,  thirty  days; 
on  all  Boms  between  six  and  twelve  dollars,  sixty  days ;  between  twelve  and 
twenty  dollars,  ninety  days;  between  twenty  and  forty  dollars,  one  hundred 
and  twenty  days;  between  forty  and  one  hundred  dollars,  one  hundred  and 
fifty  days;   over  one  hundred  dollars,  one  hundred  and  eighty  days. 

ExiUPTiONS.  An  amount  of  property,  real  or  personal,  not  exceeding  six 
hnndred  dollars,  is  exempt  for  any  debt  growing  out  of  or  fonnded  on  con- 
tract. The  debtor  may  select  the  property  that  he  wishes  to  have  exempt. 
There  is  no  homestead  exemption. 

IOWA. 

Actions.  All  diatinctions  of  forms  are  aboliebed.  They  mnst  be  prose- 
cnted  by  and  in  the  name  of  the  real  party  in  interest,  except  in  the  ease  of 
exeentors,  adminiBtrators,  goftrdiane,  and  truatees,  and  are  began  by  serving 
the  defendant  with  a  notice  that  a  suit  will  be  brought  on  or  before  a  eer- 
tsia  day,  and  filing  a  petition  containing  a  statement  of  the  facts  conatitnt- 
ing  the  cause  of  action. 

Abbcst.    No  arrest  on  mesne  process  or  final  jwoeeas  except  in  ease  of 

Attacukeht.  There  may  be  an  attachiaent  at  any  time  on  a  sworn  pe- 
tition, stating,  1,  That  defendant  is  a  foreign  corporation.  2.  Non-resident. 
8.  Is  about  to  remove  his 'property  from  the  State  without  leaving  sufflcient 
for  payment  of  debts.  4.  Has  disposed  of  bis  property  with  intent  to  de- 
fraad  his  creditors.  5.  Is  abont  to  do  so.  6.  Has  absconded,  so  that  ordi- 
nary proeess  eaunot  be  served  on  him.  7.  Is  about  to  remove  permanently 
from  the  county,  and  lias  property  therein  not  exempt  and  that  he  refuses 
to  pay  to  the  creditor.  8.  Is  about  to  remove  permanently  from  the  State 
and  refuses  to  pay  or  secure  the  debt.  9.  la  aboat  to  remove  his  property 
oat  of  the  eonnty  with  intent  to  defraud  creditors^  10.  Is  about  to  convert 
his  property  into  money  with  intent  to  place  it  out  of  reach.  11.  Has  prop- 
erty concealed.     12.  That  the  debt  is  for  property  obtained  under  false  pre- 

Property  may  be  attached  before  debt  becomes  due  when  nothing  but  time 
is  waotJug  to  fix  an  absolute  indebtedness,  if  petition,  in  addition  to  that 
fact,  states  that  defendant  has  disposed  of  bis  property  with  intent  to  de- 
fraud creditors,  or  is  about  to  do  ho,  or  that  he  is  about  to  remove  from  the 
State  and  refuses  to  make  any  arrangements  for  aecQriug  the  payment  of  the 
debt,  which  contemplated  removal  was  not  known  to  plaintiff  at  the  time 
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wbea  the  debt  ma  eontracted,  or  that  the  debt  wu  inenrred  foT  propertj'  ob- 
tained under  false  preteneea. 

Plaintiff  muBt  file  a  bond  with  aureties  before  tbe  isaaing  of  tbe  vrit. 

Oabnibhuknt.  On  a  writ  of  attachment  tbe  sheriff  shall  euDunon  aach 
peraona  as  garDishees  as  plaintiff  may  direct,  giving  them  written  notice  not 
to  paj  any  debt  dne  tbe  defendant  or  thereafter  to  becoma  due,  and  to  retain 
any  property  belonging  to  defendant  to  be  dealt  with  aeeording  to  law. 

JUDOMXNT  is  a  lien  on  real  estate  for  ten  years,  in  the  county  where  it  wQS 
rendered,  from  the  date  of  such  rendition,  and  id  other  conntieB  from  the 
date  of  filing  an  attested  copy  therein,  and  bears  interest  at  aiz  per  cent.,  nn- 
leaa  a  different  rate  was  expresaed  in  tbe  contract,  in  which  eaae  it  shall  bear 
Boch  rate  of  interest,  not  exceeding  eight  per  cent 

SiAT  Law.  On  all  judgments  for  the  recovery  of  money,  except  those 
rendered  on  appeal  or  writ  of  error,  or  for  money  received  in  a  fiduciary 
capacity,  or  for  breach  of  official  doty,  or  against  the  snrety  in  a  stay  of  ex- 
ecution, or  judgment  obtained  by  a  laboring  man  or  a  mechanic  for  his  wages, 
execution  may  be  stayed  by  giving  bonds  with  good  security,  as  follows: 
on  sums  not  exceeding  one  hundred  dollara,  three  months;  an  sums  exceed- 
ing one  hundred  dollars,  six  months.  All  judgments  on  which  execution  is 
stayed  bear  interest  at  tbo  same  rate  as  tbe  judgment. 

ExEUFTiONB.  To  a  debtor,  resident  of  the  State  and  head  of  a  family, 
the  wearing  apparel  for  himself  and  his  family  and  tninlu  to  contain  the 
same,  one  musket  or  rifie  and  shot  gun,  private  libraries  and  family  Biblea, 
portraits,  pictures,  musical  instruments,  paintings,  not  kept  far  sale,  seat  or 
pew  in  church,  and  lot  in  borying-ground,  not  exceeding  one  acre,  two  cows 
and  two  calves,  one  horee,  fifty  sheep  and  the  wool  tiierefrom  and  materials 
manufaelared  from  such  wool,  six  stand  of  bees,  five  hogs  and  all  the  pigs 
nnder  six  months,  poultry  to  the  value  of  fifty  dollarE,  the  necessary  food 
for  all  animals  exempted,  for  six  months,  one  bedstead  and  bedding  for  every 
two  persons,  cloth  manuractured  by  the  debtor  not  exceeding  one  hundred 
yards,  household  and  kitchen  fumitore  not  eiceediog  two  hundred  dollars  in 
value,  spinning-irhcel  and  looms,  one  sewing  machine  and  other  inetrumenta 
of  domestic  labor  kept  for  actual  use,  neceesai;  provisions  and  fuel  for  six 
montha,  tools,  instruments  or  bonks  of  the  debtor.  If  a  farmer,  mechanic, 
surveyor,  orjirofcssionsl  man;  horse  or  team  consisting  of  not  more  than  two 
horses  or  mules  or  two  yoke  of  oxen,  and  wagon  or  otiier  vehicle  with  tbe 
harness  and  rigging,  by  the  uee  of  which  the  debtor  earns  his  living,  and  if 
the  debtor  is  a  printer,  printing  press,  types,  furniture,  and  materials  neces- 
sary for  bia  business  not  exreeiling  twelve  hundred  dollars  in  value.  The 
earnings  of  the  debtor  if  a  resident  and  head  of  a  family  within  ninety  days 
of  the  levy  are  also  exempt.  If  debtor  is  seamstress,  one  sewing  machine. 
If  the  debtor  has  started  to  leave  the  State  he  will  have  exempted  only  the 
wearinf?  apparel  of  himself  and  family  and  other  property  not  exceeding 
seventy-five  dollars  in  value.  No  exemption  of  goods  from  judgment  for 
purchase  price  thereof.  Policies  of  life,  endowment,  or  accident  insurance 
are  exempt. 

The  liomestead  of  the  debtor  is  also  exempt  (except  for  debts  prior  to  ita 
purchase,  nnless  purchased  with  peni^on  money)  embracing  the  house  need 
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bj  him  aa  a  tome,  and  if  in  a  tonn  plat,  sot  exceeding  ons-half  an  acre  in 
extent,  or  not  exceeding  forty  acres  if  not  in  any  town  plat  witliont  limita- 
tion as  to  value.  To  an  unmarried  penon  not  the  head  of  a  family  or  to  a 
non-resident  there  is  exempt  ordinary  wearing  appaiel  and  tnmk  neceeaarj 
to  contain  the  eame.     U.  S.  pension  money  U  exempt  in  all  oaHes. 

KANSAS. 

AcnONB  are  broDght  in  the  name  of  the  real  party  intereBted,  and  begun 
by  filing  with  the  clerk  a  petition,  and  eaaeing  a  amnmona  to  isBue  thereon 
npon  the  filing  of  a  bond  for  costs. 

Abrest.  Debtor  may  be  arrested  before  judgment  on  plaintiff's  giving 
MCarity  and  filing  with  the  clerk  an  affldavit,  stating  the  nature  and  the 
amount  of  the  claim,  and  that  it  is  jnst,  and  one  of  the  following  reasona: 
1.  That  defendant  has  or  is  about  to  remove  hia  property  out:  of  the  jnris- 
diction  of  the  court  with  intent  to  defraud  creditors.  2.  Tliat  he  has  begun 
to  convert  hia  property  into  money  for  the  purpose  of  placing  it  beyond  the 
reach  of  hia  creditors.  3.  That  he  has  property  fraudulently  concealed.  4. 
That  be  has  aaeigned  or  disposed  of  his  property,  or  begun  to  do  so,  with 
intent  to  defravd  his  creditors.  6.  That  he  fraudulently  contracted  the  debt. 
The  affidavit  moat  also  state  the  facte  claimed  to  justify  the  belief  in  the 
above  cavses  for  arrest.  Arrest  may  be  made  on  eimilBT  proceedings  after 
judgment. 

Attachubht.  Writ  of  attachment  may  issue  for  one  of  the  following 
caaiea;  1.  That  the  defendant  is  a  foreign  corporation  or  non-resident  (but 
in  thia  case  only  on  a  demand  arising  upon  a  contract,  judgment,  or  decree, 
unless  the  cauae  of  action  arose  wholly  within  the  limits  of  the  State).  2. 
That  he  has  absconded  with  intent  to  defrand  creditors.  3.  That  he  has  left 
the  county  with  intent  to  avoid  service.  4.  So  conceals  himself  that  sam- 
mons  cannot  be  served  on  him,  5.  Is  about  to  remove  his  property  from  the 
jurisdiction  of  the  court  with  intent  to  defraud.  6.  Is  al>out  to  convert  his 
property  into  money  in  order  to  place  it  beyond  the  reach  of  creditors.  7. 
Has  property  concealed.  8.  Has  assigned  or  disposed  of,  or  is  about  to  dis- 
,  pose  of,  property  to  defraud  or  delay  his  creditors.  9.  That  he  frandolently 
contracted  the  debt.  10.  Where  the  damages  sought  to  be  recovered  are  for 
injuries  resulting  from  the  commisBion  of  a  felony  or  raisderoeanor  or  the 
seduction  of  a  female.  II.  Where  the  debtor  failed  to  pay  the  price  of  any 
article  delivered,  when  by  the  contract  he  was  "bonnd  to  pay  for  on  delivery. 
An  affidavit  must  be  filed  stating  the  nature  and  amount  of  the  claim,  and 
that  it  is  a  jnst  one,  and  also  one  of  the  above  caosee,  and  security  must  be 
given  unless  the  defendant  is  a  foreign  corporation  or  a  non-resident. 
Where  either  the  fifth,  sixth,  seventh,  or  eighth  of  the  above  grounds  exists 
the  action  may  be  brought  and  attachment  made  before  the  maturity  of  the 
debt  by  special  order  of  the  court.  Attachment  may  be  dissolved  by  thn  de- 
'  feadaut  by  giving  bonds.  The  plaintiff  must  give  security  unless  tlie  de- 
fendants are  non-residents. 

Garnishment  issues  on  filing  with  the  clerk  aa  affidavit  setting  forth  the 
amount  of  claim,  that  affiant  believes  that  the  person  or  persona  named  have 
property  of  the  defendant,  or  are  indebted  to  him,  that  the  same  is  not  ex- 
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empt  and  that  defendant  has  not  propertj  liable  to  execution,  sufficient  to 
satis^  debt,  and  flliug  bond  to  defendant. 

JUDOilBNT  is  a  lien  on  real  estate  in  tbe  county  irhere  it  was  rendered  from 
the  first  daj  of  term  in  which  it  was  bo  rendered,  and  in  other  counties  from 
the  filing  tlterein  an  attested  copy  of  the  judgment,  and  such  lien  continues 
for  five  years.  Judgment  by  confession,  or  those  rendered  at  tbe  term  the 
action  is  commenced  are  liens  only  from  the  date  of  entry.  Unless  execu- 
tion is  taken  out  within  one  year  the  lien  ceases  hs  against  any  other  judg- 
ment creditor. 

Judgments  bear  interest  at  the  rats  of  six  per  cent.,  or  when  rendered  on 
contract  the  rate  mentioned  therein,  not  exceeding  ten  per  c«nt, 

Stat  Law.  There  is  no  stay  of  eiecutiou  in  the  District  Courts  except 
on  appeal.  In  justices'  courts  stay  is  granted  on  filing  a  bond  with  good 
Mcurity,  as  follaws:  on  amounts  not  ezreediog  twenty  dollars,  thirty  days; 
between  twenty  and  fifty  dollars,  sixty  days;  between  fifty  and  one  hundred 
dollars,  ninety  days;'  over  one  hundred  dollars,  one  hundred  and  twenty 

ExufPTlONs.  A  homestead  of  one  hundred  and  sixty  acres  of  farming 
land  with  tbe  improvements,  or  one  acre  in  an  incorporated  city  or  town,  oc- 
cupied as  the  resideoce  of  the  debtor  and  his  family.  Personal  property  of 
^  a  debtor  who  is  the  head  of  a  family,  consisting  of,  1,  family  Bible,  school- 
books,  and  family  library;  2,  family  pictures,  and  musical  instruments  osed; 
3,  seat  or  pew  in  church  and  lot  in  barying-ground;  4,  wearing  apparel,  beds, 
bedding,  and  bedsteads  used  in  the  family,  stoves  and  cooking  utensils  neces- 
sary for  the  Dse  of  the  debtor  and  his  family,  one  sewing-machine,  all  spin- 
ning-wheels and  looms,  and  all  other  implements  of  industry  and  other 
household  furniture  not  exceeding  in  value  five  hundred  dollarsi  5,  two  cows, 
ten  hogs,  one  yoke  of  oxen,  one  horse  or  mule,  or  in  lien  of  one  yoke  of  oxen, 
and  one  horse  or  mule,  a  span  of  horses  or  mules,  twenty  sheep  and  the  wool 
of  the  same;  6,  tbe  necessary  food  for  the  support  of  the  stock  mentioned  for 
one  year,  one  wagon,  cart,  or  dray,  two  plows,  one  drag,  and  other  farm  uten- 
bUb,  including  harness  for  teams,  not  exceeding  three  bnndred  dollars  in 
valae;  7,  grain,  meat  and  other  provisions  necessary  for  one  year,  and  fuel 
for  one  year ;  8,  necessary  tools  of  mechanic,  miner,  or  other  person  used  for 
trade  or  business,  and  in  addition  thereto  stock  in  trade  not  exceeding  fonr 
hnndred  dollars  in  value;  S,  library,  implements,  and  office  furniture  of  a 
professional  man.  If  the  debtor  is  a  resident,  but  not  the  head  of  a  family, 
his  wearing  apparel,  seat  or  pew  in  church,  burial  lot  and  as  above  In  8  and 
9,.  The  earnings  of  the  debtor  for  three  months  to  the  extent  of  ninety  per 
oent.  when  necessary  for  maintenance  of  family. 

KENTUCKY. 

AcnoKB.    There  is  only  one  form  for  civil  actions,  which  are  begun  by 

filing  with  the  clerk  of  the  court  a  petition,  and  cauaing  a  summons  to  issue 

thereon.     Non-resident  plaintiffs  must  execnte  a  bond  for  costs  before  the 


Abbbst.     The  defendant  moj  be  arrested  and  held  to  bait  at  any  time  be- 
fore judgment,  on  plaintiff's  filing  an  affidavit  showing,  1,  the  nature  of 
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the  claim;  E,  that  it  Is  just;  3,  the  amcwnt;  and  4,  that  the  affiant  believes 
either  that  the  defendant  Is  about  to  leave  the  State,  and  with  intent  to  de- 
fraud hia  creditors,  has  concealed  or  removed  from  the  State  hia  proper^,  so 
that  there  nilt  not  be  enough  left  to  satiafj  the  plaintiff's  claim,  or  that  the 
defendant  has  monej  or  securities  or  evidences  of  debt  and  is  about  to  leave 
the  State,  without  leaving  enough  to  satisfy  the  plaintiff's  clum.  Plaintiff 
must  also  give  bond  with  sureties. 

ATTACHHiNn  Writ  of  attachment  issnes  against  the  property  of  a  de- 
fendant or  garnishee,  in  an  action  for  the  recovery  of  money,  in  the  follow- 
ing cases:  1.  Where  the  defendant,  or  one  uf  them,  is  a  foreign  corpora- 
tion, or  uon-reudent  of  the  State  (but  in  this  ease  only  for  a  debt  or  demand 
arising  on  contract  or  a  judgment  or  award).  2.  Or  has  been  absent  from 
the  State  four  months.  3.  Has  departed  from  the  State  with  intent  to  de- 
fraud his  creditors,  i.  Has  left  his  county  to  avoid  service.  5.  Conceals 
himself  so  that  summons  cannot  be  served  on  him,  6.  Has  removed  or  is 
about  to  remove  bis  property  from  the  State,  not  leaving  enough  to  satisfy 
the  plaintiff's  claim  or  claims  of  creditors.  7.  Has  sold  or  disposed  of,  or 
suffered  to  be  disposed  of,  his  property  with  intent  to  defraud  or  delay  his 
creditors.  S.  Is  about  to  sell  or  dispose  of  bis  property,  with  such  intent. 
Attachment  roay  issue,  also,  In  action  for  recovery  of  money  due  on  eontraet, 
judgment,  or  award  if  defendant  have  not  property  in  the  State  to  satisfy 
plaintiff's  demand  and  collection  will  be  endangered  by  delay.  Also  in  ac- 
tion to  recover  personal  property  ordered  to  be  delivered  to  plaintiff  whieh 
has  been  disposed  of  or  concealed  so  that  order  for  delivery  cannot  be  ex- 
ecuted. 

Plaintiff  must  give  security  and  file  an  affidavit  showing  the  nature  of  the 
claim,  that  it  is  just,  the  amount  of  the  same,  and  one  of  the  foregoing  causes. 

QABrnsHUKMT.  On  return  of  the  execution  with  return  of  "no  property 
fonnd,"  the  plaintiff  may  bring  a  suit  against  the  defendant  for  discovery, 
and  bring  in  any  parties  indebted  to  the  defendant,  or  Who  have  property  of 
the  defendant,  as  parties  to  the  suit. 

JupaiixMT  is  not  a  lien  on  defendant's  property. 

Stat  Law.  At  any  time  before  sale  on  execution,  defendant  roay  replevy 
the  judgment  for  three  months  by  ^ving  bond  with  surety. 

ExsuPTiOKB  of  a  householder  with  a  family  revdent  in  the  State,  two 
work  beaata,  or  one  and  yoke  of  oxen,  two  plows  and  gear,  one  wagon  and 
set  of  gear,  or  cart,  or  dray,  two  axes,  three  hoes,  one  spade,  one  shovel; 
two  cows  and  calves;  beds,  bedding,  and  furniture  sufficient  for  family  use; 
one  loom  and  spinning-wheel,  and  pair  of  cards;  all  the  spun  yam  and  cloth 
manufaetured  by  the  family  necessary  far  family  use;  carpeting  for  all 
family  rooms  in  use;  one  cooking  stove  and  all  cooking  utensils  not  ex- 
ceding  twenty-flve  dollars  in  value;  one  table;  nil  books  not  to  exceed 
seventy-fire  dollars  in  value;  two  saddles  and  their  appendages;  two  bri- 
dles; six  chairs,  or  so  many  as  shall  not  exceed  ten  dollars  in  value;  one 
cradle;  all  poultry  on  hand;  ten  head  of  sheep,  not  to  exceed  twenty-five 
dollars  in  value;  all  wearing  apparel;  sufflcient  provisions  for  the  family 
for  one  year,  provender  for  live  stock  to  the  value  of  seventy  dollars;  If 
not  on  hand,  other  personal  property  not  to  exceed  seventy  dollars  in  value; 
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tM  waihing  apparatus  not  to  eicewl  serentj-aTe  dollara  in  value;  anns, 
ammunitloa,  and  equipTneuts  of  a  milititi-niaD;  one  sewing-inachiiie ;  all 
famUf  portraits  and  pictures;  tools,  not  eieeding  one  buodred  doUan  in 
value,  of  an;  mecbasie;  libraries  of  ministers,  profesaionaJ  libraries  of 
phjsieiflns,  snrgeoas,  and  attornejs,  and  instnimenta  of  phjaiciaiis  and  sar- 
geons,  not  exceeding  Ave  hundred  dollara  la  value.  Also  dwelling-houae  and 
land,  not  exeeedipg  one  thousand  dollars  in  vahie. 

Ninety  per  cent,  of  wages  or  aalarles  of  persons  earning  seventj-five  dol- 
lars per  month  is  exempt;  also  sixty-five  dollars  and  &  half  per  month  of 
those  of  persons  eemlng  more. 

LOUISIANA. 

Actions  are  begun  bj  petition,  stating  all  the  facts  neceseary  to  the 
cause  and  identification  of  the  parties,  on  which  a  citation  issues,  addreeaed 
to  the  defendant. 

Abbest.  The  'defendant  cannot  be  arrested  to  secure  payment  of  a  debt, 
but  only  to  secnre  his  person  to  answer  to  the  suit.  A  non-resident  cannot 
be  arrested  unless  it  appear  on  oath  that  he  has  absconded  from  his  residenee 
In  his  own  State. 

Plaintiff  must  file  affidavit  of  amount  due.  that  he  believes  defendant  is 
about  to  remove  from  the  State  without  leaving  suflleient  property  to  satisfy 
his  demand  and  that  he  asks  this  remedy,  not  to  vex  defendant  but  only  to 
secure  liis  demand.     He  must  also  give  security  to  defendant. 

Attachugnt.  Writ  of  attachment  issnes  when  the  defendant  resides  out 
of  the  State,  or  has  left  or  is  about  to  leave  the  State  permanently;  or  when 
he  conceals  himself  to  avoid  service  of  summons;  or  when  he  has  assigned 
or  disposed  of,  or  is  about  to  assign  or  dispose  of,  his  property,  with  intent 
to  defraud  his  creditors  or  give  an  unfair  preference;  or  when  he  has  con- 
verted, or  is  about  to  convert  his  property  into  money,  with  intent  to  conceal 
the  same ;  or  when  he  is  about  to  remove  his  property  from  the  State  before 
the  debt  becomes  due.  The  plaintiff  must  file  a  sworn  petition,  setting  forth 
the  facta  which  render  the  writ  necessary,  and  the  nature  and  amount  of  the 
claim,  and  give  bond  with  surety.  Writs  of  sequestration  and  provisional 
seizure  issue  in  certain  cases. 

GARHI8HMKNT.  In  cases  of  attachmeut,  or  in  proceedings  after  judgment, 
where  the  creditor  believes  that  any  other  parties  have  property  of  the  de- 
fendant, or  are  indebted  to  liim,  he  may  cite  them  in  as  parties. 

JuiKiMiNT  acts  as  a  mortga);e  on  all  real  estate  of  the  debtor,  from  the 
date  of  the  record  in  the  offlce  of  the  Parish  Recorder.  It  is  prescribed,  and 
ceases  to  be  a  lien  in  ten  years. 

Stay  Law.     There  is  nn  stay  of  execution  in  Louisiana  except  on  appeal. 

Exemptions.  A  homestead  consisting  of  land  with  the  buildings  occupied 
by  the  debtor  as  a  reaidence  and  owned  by  him,  when  he  has  a  family  de- 
pendent on  him,  together  with  a  certain  amount  of  stock ;  but  the  homestead 
in  no  case  to  be  worth  more  than  two  thousand  dollars,  and  no  homestead  ia 
allowed  if  the  wife,  in  her  own  right,  owns  property  to  the  amount  of  two 
thousand  dollars,  A  written  declaration  of  homestead  must  be  executed  bj 
the  person  claiming  the  benefit  of  the  same,  and  recorded  in  the  book  of 
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mortgages  for  tbe  parisb  where  tbe  bomeatead  ia  situated.  Also  are  exempt 
the  elotbea  and  linen  of  debtor  or  hie  wife,  hie  beds,  bedding,  and  bedsteads, 
or  those  of  bis  familj',  bis  arms  and  military  aeeoutremsnts,  tbe  tools,  instrn- 
ments,  books,  and  sewing-macliines  necessacy  for  the  trade  or  calling  by  which 
the  debtor  makes  a  living,  eooking-Btoves  and  utensils,  dining-table  and 
chaire,  dishes,  knives  and  forks,  etc.,  wash-tnfaB,  smaothing-irons  «nd  ironing- 
tnmaees,  family  portraits,  bdonging  to  the  debtor,  and  mnsical  inatruments 
in  ase;  ineome  of  dotal  property,  money  dne  for  the  salary  of  an  olHeer,  la- 
borer's wages,  and  proceeds  of  life,  health  and  aeeident  insQranee. 

MAINE. 

Actions  are  begun  by  original  writ,  framed  to  attach  the  goods  and  eetate 
of  the  debtor,  and  for  want  thereof  his  body,  or  by  summons  with  or  without 
,  an  order  of  attachment,  in  the  county  where  either  party  lives,  nnless  it  be 
a  real  action,  when  it  most  be  brought  where  the  land  lies. 

Absbst.  Defendant  may  be  arrested  on  mesne  process  in  an  action  of 
tort,  and  in  an  action  of  contract,  when  the  debt  is  over  ten  dollars,  ezclnsive 
of  interest,  and  tbe  debtor  is  about  to  depart  permanently  from  the  State, 
'  with  his  property  exceeding  the  amount  required  for  immediate  support,  on 
affidavit  by  the  creditor  or  hie  agent  to  the  above  effect.  Be  may  also  be 
arrested  on  execution  in  actions  tor  torts  but  not  in  actions  founded  on  eon- 
tract  onlees  in  special  proceedings  for  disclosure  he  fails  to  appear  for  exam- 
ination, or  to  obtain  the  benefit  of  disclosure  proceedings  by  reason  of  fraud. 

Attachuent.  ah  property  not  exempt  may  be  attached  without  affldarit, 
bond,  or  order  of  court,  and  it  continnes  under  lien  for  thirty  days  after 
judgment. 

GABmsHUSNT  in  this  State  is  called  Tbustxe  Fbocebb.  Personal  actions, 
except  detinue,  replevin,  malicious  prosecution,  slander,  libel,  and  assault  and 
battery,  may  bo  begun  by  such  process,  when  the  trustee  has  any  property  or 
effects  of  the  defendant,  or  u  indebted  to  him,  but  the  wages  of  the  defend- 
ant, for  the  month  proceeding  not  exceeding  twenty  dollars,  are  exempt,  ex- 
cept for  necessaries,  and  ten  dollars  in  aU  cases. 

Judgment.  There  is  ao  lien  of  judgment,  its  place  being  supplied  by  the 
lien  of  attaehiuent. 

ExEUPnoHs.  The  homestead  of  a  householder  to  tbe  value  o?  Ave  hnn- 
dred  dollars,  provided  a  certificate  has  been  filed  in  the  registry  of  deeds, 
and  one  cemetery  lot.  Of  personal  property,  the  debtor's  wearing  apparel, 
necessary  household  furniture  not  exceeding  in  value  one  hundred  dollars, 
one  bed,  bedstead  and  bedding  for  every  two  persons,  family  portraits,  Bi- 
bles and  school-books,  a  copy  of  the  State  Statutes,  and  library  not  exceed- 
ing one  hundred  and  fifty  dollars  in  value,  a  pew  in  a  meeting-house,  one 
cooking-stove,  and  iron  stoves  used  for  beating,  charcoal,  five  tons  of  anthra- 
cite coal,  fifty  bushels  of  bituminous  coal,  twelve  cords  of  wood,  ten  dollars' 
worth  of' lumber,  wood,  or  bark,  produce  of  farm  until  harvested,  one  barrel 
of  floor,  thirty  bushels  of  com  and  grain,  potatoes  for  debtor  and  family, 
flax  raised  on  half  an  acre  of  ground,  and  articles  manufactured  therefrom 
for  the  family,  tools  of  trade,  fifty  dollars  In  material  and  stock,  sewing- 
machine,  one  pair  of  working  cattle,  or  pair  of  mules,  or  one  or  two  horses. 
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not  exceeding  in  value  three  bondred  doUare,  ftud  tay  for  the  winter,  one 
liaraeM  worth  twenty  dollatB  for  each  horse  or  mule,  a  borae^ed  or  os-«led, 
two  Bwine,  one  cow  »nd  heifer,  or  two  eows  if  no  oien,  hone  or  tniile,  ton 
ahecp,  and  the  lambs  and  wool  from  tbem  and  haj  for  the  winter;  fifty  dol- 
lara'  worth  of  domestic  fowls;  a  plow,  cart,  hvrow,  and  70b,  two  chains, 
a  mowing  machine,  and  one  boat  of  two  tons,  employed  in  fishing;  and  life 
and  accident  insurance  policies,  except  eiceaa  of  annnal  cash  premiums  for 
two  years  above  one  hundred  and  fifty  dolUrs,  and  two  abares  in  loan  and 
building  associations. 

MAKTLAND. 

Actions  are  begun  as  at  common  law,  and  the  common  law  forms  of  ae- 
tiona  remain  as  simplified  by  the  Code  of  Procedure. 

Arrest  for  debt  is  abolished. 

Attachuent  may  iasne  where  tbe  defendant  ia  a  non-resident,  or  where 
he  abftconds,  on  affidavit  that  the  debt  is  a  bona  fide  one,  and  that  defendant 
ii  a  non-reaident  or  has  absconded,  together  with  the  evidences  of  the  debt. 
It  may  also  issue  on  an  original  process  based  on  an  account,  note,  bond,  or 
other  evidence  of  debt,  on  an  affidavit  that  the  defendant  is  really  indebted, 
and  is  about  to  leave  the  State,  or  that  he  baa,  or  ia  aboot  to  asaign  or  dis- 
pose of  his  property  with  intent  to  defraud  his  creditors,  or  that  ha  franda* 
lently  contracted  the  debt  for  which  tbe  action  is  brought,  or  that  the  dO' 
fendant  has,  or  is  about  to,  remove  bis  property  out  of  the  Btate  with  intent 
to  defraud  his  creditors.  Attachment  may  issue  where  two  summons  have 
been  returned  "non  ett,"  on  proof  by  the  plaintiff  of  his  claim  by  affid&vit 
and  the  pro<luction,  if  any,  of  written  evidence  of  the  debt;  also  against  non- 
resident or  absconding  debtors  in  ease  of  actions  for  false  imprisonment  or 
ill^al  arrest,  for  tbe  amount  of  damages  claimed.  Tbe  salary  of  a  publie 
officer,  or  employee  of  a  municipal  corporation,  funds  in  hands  of  govern- 
ment due  its  agents,  or  property  or  funds  in  custody  of  the  law  or  under  cou- 
trol  of  court  cannot  be  attsched.  Wages  and  salary  not  due  at  the  time  of 
attachment,  cannot  be  attached,  and  one  hundred  dollars  is  eiempt  out  of 
what  ia  due.     The  plaintiff  must  give  secority. 

Oabnishukht  may  be  issued  against  property  of  the  defendant  in  tbe 
hands  of  aliy  person  by  attachment.     (See  Attachment.) 

JuDOMEKT  ia  a  lien  on  real  estate  of  the  defendant  acquired  after  judg- 
ment as  well  as  what  was  owned  by  him  at  tbe  date  of  rendition,  and  be- 
comes a  lien  in  other  counties  by  transferring  it  to  eueh  counties;  bears  in- 
terest at  ail  per  cent.    Judgments  remain  a  lien  for  twelve  years. 

Stat  Laws.  On  all  judgmenta  rendered  by  the  circuit  eonrta  for  the  coun- 
ties the  second  term  after  the  defendant  has  been  SQmmoued,  he  is  entitled  to 
Htay  of  execution  until  tbe  first  Thursday  of  the  following  term.  Bnt  judg- 
ments rendered  by  the  law  courts  of  Baltimore  city  are  not  aabject  to  stay. 

Judgments  may  be  stayed  by  ntpersedeaa  for  six  mouths,  sureties  being 
given  for  the  amount. 

Exemptions.  Wearing  apparel,  boohS]  and  tools  used  for  trade  or  earn- 
iaga  of  living,  and,  except  under  executions  upon  judgments  for  seduction 
or  breach  of  promise  to  marry,  one  hundred  dollars '  worth  of  other  property, 
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Mlected  bj  the  debtor,  and  moitej  payable  in  the  nature  of  insnriuiM  for 
xickaess,  accident,  death,  et«.  A  chose  in  action,  or  an;  intangible  property, 
real  or  personal,  eicept  stocks,  or  equitable  ioteresta  in  personal  property, 
caJinot  be  taken  in  execution.     There  is  no  homestead  exemption. 

MASSACHUSETTS. 

Actions  are  begun  by  original  irrit,  framed  to  attach  the  goods  or  eitate 
of  the  defendant,  or  for  want  thereof,  to  take  his  body,  ar  by  summono,  trith 
or  viithoiit  an  order  of  attachment,  in  either  caae  accompanied  by  a  separate 
summons  to  be  served  on  the  defendant,  and  May  be  brought  in  the  county 
where  either  party  lives  unleBs  it  is  to  recover  real  estate,  when  it  must  be 
brought  where  the  land  lies,  or  in  trustee  protess  when  it  must  be  brou^M  in 
the  county  of  the  trustee. 

Arkest.  Defendant  may  be  arrested  on  mesne  process  on  tbe  plaintitf 
making  affidavit  and  proving  to  the  satisfaction  of  the  court  to  which  tbe 
writ  is  returnable :  1.  That  one  of  tbe  parties  resides  or  has  a  usual  place  of 
buainess  in  the  State,  and,  except  in  actions  on  negotiable  instmments,  that 
the  plaintifF  is  an  original  party  to  the  cause  of  action,  or  his  executor  or  ad- 
ministrator. 2.  That  he  has  a  good  cause  of  action  and  reasonable  expectation 
of  recovering  twenty  dollajs  exclusive  of  any  costs  of  a  former  action  in  an 
action  of  contract,  or  one  third  at  least  of  the  damages  claimed  in  an  action 
of  tort.  3.  That  he  believes  and  has  reason  to  believe  that  defendant  intends 
to  leave  the  State,  so  that  exeeation,  if  obtained,  could  not  be  served  upon 
him.  4.  That  he  does  not  know  of  any  property  within  tlie  State  which  can 
be  reached  by  attachment,  or  otherwise,  sufficient  to  satisfy  any  judgment 
he  may  recover.  5.  That  he  believes  and  has  reason  to  believe  that  defend- 
ant bas  property  not  exempt  from  being  taken  on  execution  which  he  does 
not  intend  to  apply  to  payment  of  plaintiff's  claim;  or  instead  of  3,  4  and 
5,  that  defendant  is  an  attorney -at -law  or  engaged  in  the  business  of  col- 
lecting money,  and  that  the  debt  is  for  money  collected  which  defendant  un- 
reasonably neglects  to  pay.  No  Hirest  on  mesne  proceaa  is  allowed  in  ac- 
tion for  libel  or  slander.  Defendant  may  be  arrested  on  execution,  in  an 
action  of  tort,  without  an  affidavit,  and  in  an  action  of  contract,  where  the 
damages,  exclusive  of  costs,  amount  to  twenty  dollars  or  more  on  affidavit 
(1}  that  the  debtor  has  property  not  exempt  which  he  does  not  intend  to 
apply  to  the  payment  of  the  debt;  (2)  that  since  the  debt  was  contracted  or 
the  cause  of  action  accrued,  the  debtor  has  fraudulently  conveyed  or  con- 
cealed his  property  with  a  design  to  secure  tbe  same  to  his  own  use  or  to 
defraud  creditors;  (3)  that  since  the  debt  was  coDtracted,  or  cause  of  action 
accrued,  the  debtor  has  lost  one  hundred  dollars  or  more  in  illegal  gambling; 
(4)  that  since  tbe  debt  was  contracted  the  debtor  has  willfnlly  misspent  his 
property  so  as  to  be  able  to  swear  that  he  has  no  property  not  exempt;  (5) 
that  tbe  debtor  contracted  the  debt  with  an  intention  not  to  pay  it;  (6)  that 
the  debtor  is  an  attorney-at-law,  and  neglects  nnreasonabfy  to  pay  money 
collected  by  bim  for  the  creditor. 

On  appLcation  baaed  upon  any  of  these  gronnda,  unless  it  appears  thkt 
the  debtor  is  about  to  leave  the  State  the  magistrate  must  first  issue  an  order 
of  notice  to  the  debtor  to  appe'ar  and  submit  to  examination  touching  his  es- 
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tate.  it  on  sucli  examioatiDii  it  appears  that  he  haa  property  not  exempt  he 
will  be  required  to  UBsigu  the  same  for  the  lieneflt  ot  the  creditor. 

If  he  fails  to  appear  or  obey  any  lawful  order  of  the  magiatrate  hia  arreat 
on  the  execution  will  be  authorized. 

Attachmbht,  All  goods  and  estate,  real  and  personal,  may  be  attached 
without  any  aiSdadt,  and  the  attachment  continuea  as  a  lien  for  thirty  days 
after  judgment.  AttacbmentB  may  be  diasolveil  by  the  defendant,  by  giv- 
ing bond  to  p&y  all  damages  recovered  with  costs,  or  to  pay  the  appraiacd 
value  of  the  property  released. 

Gabkishuent,  called  Tritsteb  Pbocess.  All  actions  except  replevin, 
tort  for  malicious  proseention,  libel  and  alander,  and  assault  and  battery, 
may  be  begun  by  trustee  process;  ami  any  one,  including  a  corporation,  who 
ia  inilebted  to  the  defendant,  or  who  has  property  of  the  defendant,  except 
non-resi dents  and  foreign  corporations  having  no  place  of  business  in  tha 
State,  may  be  summoned. 

Aasignmeuts  of  future  wages  must  be  In  standard  form,  signed  by  aa- 
signor  pCTEonally,  stating  dates,  value  of  eonsideratioD  and  rate  of  interest. 
Valid  only  to  secure  existing  debt,  and  for  term  of  one  year.  Must  bave 
wife's  written  consent.  If  for  less  than  three  hundred  dollara  must  be  ac- 
cepted }n  writing  by  employer,  and,  with  acceptance,  recorded  with  clerk  of 
town  or  city  where  Msignor  lives,  or  if  a  noo-resiilent,  where  he  is  employe*). 
AssignmeDt  mnst  state  on  its  face  that  three  fourths  of  assignor's  wages  ar» 
exempt  from  assignment. 

JUDOMBNT  is  not  a  lien  {$ee  Attachmknt),  but  bears  interest  from  the 
date  of  rendition,  at  six  per  cent.     There  is  no  stay  of  eiecutiob. 

Exemptions.  The  homestead  of  a  hoaseholder  having  a  family,  to  the 
value  of  eight  hundred  dollars  in  the  farm  or  lot  of  land  and  buildings 
owned  and  occupied  by  him  as  a  residence,  provided  the  design  to  hold  it  as 
such,  haa  been  duly  recorded.  Necessary  wearing  apparel  for  the  family,  one 
bedstead  and  bedding  for  every  two  persons,  one  iron  stove  used  for  warm- 
ing the  dwelling-house,  and  fuel  for  the  same  not  exceeding  tiventy  dollars  In 
value,  other  necessary  household  furniture  not  exceeding  three  hundred  dol- 
lars in  value;  Bibles,  school-books,  and  library  used  by  himself  or  family, 
not  exceeding  flfty  dollars  in  value;  one  cow,  sii  sheep,  one  Swine,  and  two 
tons  of  bay;  toolB,  implements,  and  flitures  necessary  for  business  or  trade, 
not  exceeding  in  value  one  hundred  dollars;  materials  and  stock  designed 
and  necessary  for  bis  trade  or  business,  not  exceeding  one  hundred  dollars  in 
valne;  provisions  necessary  and  procured  for  debtor  and  his  family,  not  ex- 
ceeding fifty  dollars  in  value;  one  pew  in  church;  the  boats,  tackle,  and 
nets  of  fishermen  actually  used  by  them  for  their  business,  to  the  value  of 
one  hundred  dollars;  the  uniform,  arms,  and  accoutrements  of  n  militia 
man;  rights  of  burial  and  tombs;  one  sewing-machiue  not  exceeding  one 
huodred  dollars  in  valne,  and  shares  in  certain  cooperative  associations  not 
szceeding  twenty  dollars  in  value.  Wages  to  the  amount  of  twenty  dollars, 
□nlesB  the  debt  was  incurred  for  necessaries,  and  then  ten  dollars,  are  also 
exempt. 
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Actions  are  BUbstantially  tbe  lame  as  at  common  law,  aod  are  begnn  by 
original  writ.  The  aasignse  of  any  bond,  note,  or  otber  choae  in  action  mn; 
me  in  bie  own  name. 

Abkbbt.  Personal  actions  on  contraet  inaj  be  bcynn  bj  a  writ  of  eapiai  ad 
fMiKniJenilum,  onlj'  to  reeorer  damages  for  breach  of  promise,  or  for  money 
collectad  by  a  public  officer,  or  for  miseondnct  or  neglect  in  office,  or  in  any 
professional  employment,  or  fraud  or  breach  of  trust,  on  affidavit,  on  bebalf 
of  the  plaintiff,  stating  that  he  has  good  cause  of  action,  and  believes  that 
he  is  entitled  to  recover  more  than  one  hundred  dollars.  Personal  actions 
may  also  be  begnn  bjr  eaptas  in  cases  of  claims  for  damages  other  than  those 
arising  on  contract,  where  an  order  for  bail  is  indorsed  on  tbe  writ  by  a  judge 
of  the  coort  from  which  tbe  proeeos  issues,  or  a  circuit  court  conunismoner. 

Attactmxnt.  The  creditor  may  proceed  at  any  time  before  judgment  by 
attachment,  on  giving  bond  and  filiog  an  affidavit  stating  tbe  indebtedness, 
the  amount  of  which  must  exceed  one  hundred  dollars,  and  that  it  is  due  on 
a  contract,  together  with  one  of  the  foTlowing  causes:  1.  That  the  defendant 
has  absconded;  or  is  about  to  abscond,  or  is  concealed,  to  the  injury  of  his 
creditors.  2.  That  defendant  has  assigned,  concealed,  or  disposed  of,  or  is 
about  to  assign  or  dispose  of  his  property  with  intent  to  defraud  his  credi- 
tors. 3.  That  the  defendant  hasor  is  about  to  remove  his  properly  from  the 
State,  with  intent  to  defraud  hia  creditors.  4.  That  tbe  defendant  fraudu- 
lently contracted  tbe  debt.  G.  That  he  is  a  non-resident,  and  has  been  so 
for  three  montha  previous  to  making  the  af&davit.  6.  That  it  is  a  foreign 
corporation.  Attachment  is  a  lien  on  real  estate  from  the  date  of  deposit- 
ing a  certified  copy  in  the  registry  of  deeds  for  tbe  county  Where  the  land 
lies.  Attachment  by  order  of  coort  may  issue  on  either  of  the  grounds  speci- 
fied in  subdivisions  1  and  2  before  debt  is  due,  in  which  ease  the  affidavit 
must  show  when  it  will  be  due  and  the  reasons  for  tbe  application.  The 
plaintiff  must  give  an  undertaking  nith  sureties. 

Qakmisbicent.  In  all  actions  in  justices'  eonrts  or  circuit  courts,  at  the 
eommenesment  of  the  suit,  or  at  any  time,  the  plaintiff  may  have  a  writ  of 
garnishment  on  filing  with  the  clerk  an  affidavit  that  he  believes  that  any 
person  (naming  him)  has  property,  effects,  or  credits  of  the  defendapt,  or  la 
indebted  to  hint,  and  that  he  is  in  danger  of  losing  the  same  unless  garnish- 

JuDOUKNT  bears  interest  at  the  rate  of  five  per  cent.,  unless  it  is  on  a 
written  instrument  embodying  a  different  rate.  In  which  case  such  rate  is  fol- 
lowed not  exceeding  seven  per  cent.  Judgment  bccemes  a  lien  on  real  prop- 
erty from  tbe  levy  of  execution,  and  from  tbe  time  of  filing  a  notice  of  such 
lev7,  containing  tbe  names  of  the  parties,  description,  and  date  of  the  levy, 
in  the  office  of  the  registry  of  deeds  for  tbe  county  where  the  land  lies. 

Stat  Laws.  Defendant  may  have  a  stay  of  execotioo  in  justices'  courts 
within  five  days  after  tbe  justice  is  authorized  to  issue  execution,  by  filing  a 
bond  with  good  surety,  as  follows:  for  four  months  after  commencement  of 
suit  where  the  execution  does  not  exceed  fifty  dollars,  and  six  months  where 
it  does  exceed  fifty  dollars. 
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ExufTTioNS.  1.  Bpimiiiig-nhMlB,  wekviag  looms,  and  atores  pat  up  and 
k«pt  for  use.  2,  Seat  oi  pew  in  church.  3.  Cemeteriea,  tombs,  and  rights 
of  burial  while  in  aae.  4.  Arms  and  accoutrementH  required  by  law,  and  all 
wearing  apparel.  5.  Library  and  school-booki  of  each  member  of  the  family, 
not  excteding  in  value  one  hundred  and  fifty  dollan,  and  family  pictoTca. 
6.  To  every  househalder,  ten  oheep  and  fleecea  (or  the  yam  or  elotfa  from 
the  aamc),  two  cows,  fire  swine,  and  th«  proviaiona  and  fuel  for  the  comfort 
of  the  family  for  six  months.  T.  To  a  honseholder,  all  household  goods, 
fnmitnre  and  utensils,  not  exceeding  in  value  two  hundred  and  fifty  dollaia. 

8.  Tools,  implements,  materials,  stock,  apparatus,  team,  vehfeles,  liOTBea, 
hameea  or  other  things  which  enable  a  person  to  carry  on  the  businew  in 
which  he  is  engaged,  not  exceeding  in  value  two  hundred  and  fifty  dollars. 

9.  Sufficient  grain,  hay,  feed,  and  roots,  whether  growing  or  otherwise,  for 
keeping  all  animals  exempt  for  six  months.  ID.  Bewing-maehine.  Also  m 
homestead  of  forty  acres,  and  the  dwelling-house  and  appurtenances  not  in  a 
city,  or  village,  or  instead,  one  lot  in  a  city  or  .village,  and  the  dwelling-hoase 
thereon,  owned  and  occnpled  as  a  residence,  not  exceeding  in  either  ease  llf- 
teen  bnndred  dollara  in  value. 

Only  hoDsehold  goods,  library,  pictures,  rights  in  cemeteries,  one  cow,  and 
provisions  and  fnel  for  one  month,  not  exceeding  five  hnndred  dellara  in 
value,  are  exempt  from  execution  on  judgments  for  labor. 

MINNESOTA. 

AcnoKS.  AU  distinctions  are  abolished,  and  there  is  bat  one  fono  of  ac- 
tion, whieh  is  begun  by  filing  complaint  and  Issuing  summoDB  to  defendant, 
and  mast  be  proaecnted  by  the  real  party  in  interest. 

Attachukmts  may  be  bad  at  any  time  in  actions  for  the  recovery  of 
money,  except  for  libel,  slandM',  aedaetion,  breach  of  promise,  false  impriaon- 
meat,  malicious  prosecution  and  assault  and  battery,  and  are  sued  out  on 
affidavit  specifying  the  cause  and  amount  and  grounds  for  the  action,  and 
that  the  defendant  is  a  foreign  corporation,  or  a  non-resident,  or  has  departed 
from  the  State  with  intent  to  defraud  or  delay  creditors,  or  to  avoid  the 
service  of  the  summons,  or  that  defendant  keeps  himself  secreted  witii  like 
intent,  or  has  assigned,  secreted,  or  disposed  of  his  property,  or  is  about  to 
do  so,  with  intent  to  defraud  hia  creditors,  or  that  the  debt  was  fraudulently 
contracted.     Plaintiff  must  also  give  soenrity  for  costs  and  damages. 

Aait£BT  for  debt  is  abolished. 

QiUNiSBiiBHT  is  allowed  in  actions  on  contracts,  on  filing  an  affidavit  at 
any  time  before  or  after  judgment,  stating  that  it  is  believed  that  any  per- 
son (naming  him)  has  property  of  the  defendant,  or  is  indebted  to  him  in  a 
sum  exceeding  twenty-five  dollara  if  the  action  is  in  a  court  of  record,  or  ten 
dollHrs  in  a  jnrtices '  court. 

JunokfiNT  is  a  lien,  in  the  connty  where  the  cause  was  tried,  from  docket- 
ing the  same,  and  in  other  counties  from  the  date  of  filing  a  transcript  in  the 
oRlce  of  the  District  Court,  and  continues  a  lien  for  ten  years. 

Stay  Laws.  Stay  of  execution  may  be  had  in  justices'  courts  for  a  period 
from  one  to  sis  months,  in  addition  to  ten  days  allowed  for  appeal,  the  time 
varying  according  to  the  amount  of  the  judgment.    Debtor  must  file  a  bond. 
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with  fmretj,  conditioned  to  pB7  amount  of  judgment  with  six  per  cent,  inter- 
est. In  district  eourte,  on  judgments  for  recovery  of  money,  stay  may  be 
had  for  six  months  on  giving  security  for  payment  of  judgment  irith  intereat 
at  eight  per  cent. 

ExEumONs.  1.  Family  Bible.  2.  Family  pictures,  sebool -books,  or  li- 
brary, and  moaiaal  inBtnunents  for  use  of  family.  3,  Seat  or  pew  in  church. 
4.  Lot  in  burying-groand.  5,  Wearing  apparel,  beds,  bedsteads,  and  bed- 
ding kept  and  used  in  the  family,  stoves  and  appendages,  and  cooking  nten- 
sils,  and  all  other  household  furniture  not  enumerated,  and  not  exceeding  Ave 
hundred  dollars  in  vahie.  6.  Three  cows,  ten  swine,  one  yoke  of  oxen,  and 
ooe  horse,  or,  in  lien  of  oxen  and  horse,  a  span  of  horses  or  mules,  twenty 
sheep  and  the  wool  therefrom,  either  raw  or  manufactured,  food  for  the  stock 
for  one  year,  one  wagon,  cart,  or  dray,  one  sleigh,  two  plows,  one  drag  and 
other  farm  utensils,  not  exceeding  three  hundred  dollars  in  value.  7.  Watch, 
sewing-machine,  bicycle,  and  type-writer.  8.  Grain  for  one  year's  seed,  not 
exceeding  one  handled  bushels  wheat,  one  hundred  bushels  oats,  one  hundred 
bushels  barley,  one  hundred  bushels  potatoes,  ten  bushels  com  and  binding 
material  used  in  harvesting  crop.  B.  Provisions  and  fuel  for  debtor  and 
liis  family  for  one  year.  10.  Tools  and  instruments  of  mechanic,  miner,  or 
other  person,  used  in  carrying  on  his  trade,  and  in  addition,  stock-in-trade, 
not  exceeding  fonr  hundred  doQara  in  value,  and  librarjr  and  implements  of  a 
professional  man.  Also  the  wages  of  any  resident  laboring  man  or  woman, 
or  their  minor  chUdren,  not  exceeding  thirty-five  dollars,  for  thirty  days  pre- 
ceding  the  service  of  process..  The  presses,  type,  and  other  implements  used 
in  the  printing  or  pnblication  of  &  newspaper,  not  exceeding  two  thousand 
dollars  in  valne,  and  stock-in-trade  not  exceeding  fonr  hundred  dollars,  are 
also  exempt.  Also  a  homestead  of  eighty  acres,  and  the  dwelling-house 
and  appurtenances,  not  in  an  incoTporated  city,  town  or  village,  or  in'  lieu 
thereof,  one  lot  in  an  incorporated  city,  town,  or  village  having  over  5,000 
inhabitants,  or  one-half  an  acre  of  land  in  a  city,  town,  or  village  having 
less  than  5,000  inhabitaQts,  with  the  house  thereon.  By  statute  of  lOOQ  as 
to  debts  contracted  after  March  I,  1906,  homesteads  within  an  incorporateil 
city,  village,  or  borough  of  6,000  or  more  shall  not  exceed  one  quarter  of  an 
acre.  Money  received  from  insurance  on  life  of  deceased  husband  or  father 
not  exceeding  ten  thoasand  dollars  is  exempt. 

MISSISSIPPL 

ACTioKs  are  begun  by  filing  a  declaration  and  issuing  summons,  and  the 
forms  of  actions  and  modes  of  proceeding  are  substantially  as  at  common 
law.  Security  for  costs  may  be  required  before  the  commencement  of  ac- 
tions by  non-residents  or  insolvents. 

Attachment.  Hemedy  by  attachment  applies  to  all  liquidated  debts,  and 
to  all  claims  for  damages  for  breach  of  contract,  and  process  issues  on  an 
affidavit  filed  by  the  creditor  or  his  agent,  stating  the  nature  and  amount  of 
the  claim,  and  one  or  more  of  the  following  causes:  1.  That  defendant  is 
a  foreign  corporation,  or  non-resident.  2.  That  he  hns  removed,  or  is  about 
to  remove,  himself  or  property  out  of  the  State.  3.  Or  fo  absconds  or  con- 
ceals himself  that  service  cannot  be  made  on  him.  4.  That  he  contracted 
45 
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the  debt  or  inetirred  the  obligation  iu  conducting  the  bnuneu  of  a  ahip, 
BteamboBt,  or  other  water  craft  in  some  of  the  navig&ble  waters  of  the  State, 
5.  Or  that  he  has  property  which  he  conceals,  and  refusea  to  apply  to  the 
pajmctit  of  his  debts.  6.  Or  that  ha  has  assigned  or  diaposed  of,  or  is  abont 
to  asai^  or  dispose  of,  his  property  with  intent  to  defraod  creditors.  7.  Ur 
that  he  has  or  is  about  to  eonvert  bis  property  iato  money  in  order  to  place 
it  beyond  the  reach  of  his  creditors.  8.  Or  that  he  fraudulently  contracted 
the  debt.  S.  Or  that  within  six  months  he  has  dealt  in  "futures."  10.  Or 
that  be  is  a  public  defaulter.  11.  Or  that  he  is  a  banker  and  haa  received 
deports  knowing  himself  to  be  insolvent,  or  has  publiahed  falK  and  fraudn- 
lent  statements  as  to  his  financial  condition. 

Attachment  may  issue  for  a  debt  not  due  if  sued  on  either  of  the  last  six 
gtounds  if  the  creditor  affirm  that  he  has  just  cause  to  suspect  and  verily  be- 
lieres  that  the  debtor  will  remove  himself  or  his  effects  out  of  the  State  be- 
fore said  debt  will  become  payable,  with  intent  to  hinder,  delay,  or  defraud 
his  creditors,  or  that  he  has  removed  with  like  intent,  leaving  property  in  the 
8Ut«. 

Plaintiff  mast  also  give  secnrity  for  damages  and  costs. 

Abust.    There  is  no  arrest  for  debt. 

QABNieHUENT.  If  any  third  person  has  any  property,  effects,  or  credita 
of  the  defendant,  or  is  indebted  to  him,  he  may  be  tammoned  as  garnishee. 

JUDGUXNT.  Judgment  is  a  lien  on  all  property  in  the  county  where  ren- 
dered, from  the  date  of  rendition,  if  enrolled,  and  in  other  counties  from  the 
date  of  enrolling  the  same  In  the  ofQce  of  thf  clerk  of  the  court  for  such 
connty.    The  time  of  limitations  for  judgments  is  seven  years. 

Stat  Laws.  Stay  of  execution  is  allowed  in  justices'  courts  on  giving 
bond  with  surety  as  follows:  On  sums  not  exceeding  Sttj  dollara,  thirty 
days;  on  sums  over  fifty  dollars,  sixty  days. 

BZBHPnONB.  1.  Tools  of  a  mechanic  necessary  for  his  trade.  S.  Agfi- 
cnltnral  impletnenta  of  a  farmer  necessary  for  two  male  laborers.  3 
plements  of  a  laborer  necessary  for  his  nsual  employment.  4.  Books  of  stU' 
dent  for  edncational  purposes.  S.  Wearing  apparel.  6.  Library  of  all  per- 
sons net  ezeeediog  Ave  handred  dollars  in  valne,  and  iDatruments  of  a 
geon  or  dentist  to  value  of  two  hundred  and  fifty  dollars.  7.  Anns  and 
accoutrements  of  militia  men.  8.  Qlobes,  books,  and  maps  of  a  teacher. 
And  also  of  the  property  of  each  head  of  a  family  ,on0  yoke  of  oxen  and  two 
work  horses  or  mules,  two  cows  and  calves,  twenty  hogs,  ttrent;  sheep,  colts 
nnder  three  years  old,  poultry,  two  hundred  and  fifty  bnshels  of  com,  five 
.  handred  bundles  of  fodder,  one  thousand  pounds  of  hay,  ten  boshels  of  whest 
or  rice,  five  hundred  pounds  of  pork  or  other  meat,  one  cart  or  wagon  and 
harness,  one  sewing  machine,  and  household  and  kitclien  furniture  not  ex- 
ceeding two  handred  dollars  in  value,  one  saddle,  bridle  and  side  saddle,  one 
hundred  bushels  of  cotton  seed,  forty  gallons  of  molasses  or  syrup,  and  one 
thousand  stalks  of  sugar  cane,  molasses  mill  and  equipments  not  exceeding 
one  hundred  and  fifty  dollars,  mower,  rake,  family  portraits,  wages  to 
amount  of  fifty  dollars  per  month,  and  procee'ds  of  judgment  for  personal  in- 
juries not  exceeding  $10,000.  For  residents  in  cities,  towns,  and  villages,  per- 
sonal proper^  in  lien  of  foregoing  not  exceeding  two  hundred  and  fifty  dol- 
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lars,  also  to  every  hcuMbolder  hsving  a  fai>u]j,  a  homeatead  not  exceeding 
one  hundred  and  sixty  ncres  in  extent,  or  tbree  thouiand  dollara  in  value. 


Actions  ars  begun  flnt,  b;  flUng  with  tbe  clerk  a  petition  setting  forth 
the  cause  of  action,  and  the  naedj  aoagbt,  and  the  ToluntaT;  appearance 
of  ths  other  party,  or  aecond,  bj  filing  aueh  petition,  and  suing  oat  tbereon 
a  HnmmonB  against  the  person,  or  an  attachment  agninit  property.  Non- 
residents ranst  give  aecnri^  for  costs. 

Arbxst.    There  ia  none  for  debt. 

Attachiumt  may  be  bad,  1.  'Where  the  defendant  is  a  non-resideut.  2. 
Where  the  defendant  is  a  foreign  corporation.  3.  Where  tbe  defendant 
coneeais  himself  so  that  service  cannot  be  had  on  him.  4.  Where  he  has 
absconded  or  absented  himself  so  that  sammonB  eannot  be  served  on  him.  5. 
Where  defendant  is  abont  to  remove  his  property  from  the  State  with  Intent 
to  defrand,  hinder,  or  delay  his  creditors.  S.  Where  defendant  is  sbout  to 
remove  oat  of  the  State  with  intent  to  change  hia  domicile.  7.  Where  de- 
fendant has  fraudulently  conveyed  his  property  so  as  to  binder  or  delay  his 
creditors.  8.  Where  defendant  has  fraudnlently  concealed,  removed,  gr  dis- 
posed of  Ms  property  with  a  like  intent.  9,  10.  Where  he  is  about  to  fraudu- 
lently convey  or  conceal  his  property  nitb  like  intent.  11.  Where  cause  of 
action  accmed  out  of  the  State,  and  the  defendant  has  absconded,  or  re- 
moved his  property  to  this  State.  12.  Where  tbe  damages  sought  are  for  in- 
juries arising  from  commission  of  a  felony  or  misdemeanor,  or  the  seduction 
of  a  female.  13.  Where  the  defendant  has  failed  to  pay  the  price  of  an  ar- 
ticle delivered,  which  by  contract  he  was  bonnd  to  pay  for  on  delivery.  14. 
Where  the  debt  was  fraudulently  contracted.  Plaintiff  mast  file  an  afHdaTit 
statiDg  the  nature  and  amount  of  bis  claim,  and  bis  bSlief  that  one  or  more 
of  the  above  causes  are  true,  and  give  bond  for  damages  and  costs.  Attach- 
ments may  be  had  for  a  debt  not  yet  due  on  any  of  the  grounds  above  speci- 
fied, except  the  first  four. 

QABNISHinNT.  The  writ  of  attachment  may  be  served  on  any  one  hav- 
ing pro[ierty  of,  or  who  is  indebted  to  tbe  defendant,  or  who  may  be  named 
bj  the  plaintiff  as  a  garnishee.  The  same  may  be  done  on  execution,  where 
insuflieient  property  of  the  defendant  is  found  to  satisfy  tbe  claim. 

JuDflmNT  is  a  lieil  from  the  date  of  its  rendition  in  the  county  where 
rendered,  and  becomes  a  lien  on  real  estate  in  any  other  county  by  filing  a 
transcript  in  the  office  of  the  clerk  of  tbe  circuit  coort  for  such  county,  and 
it  extends  to  real  estate  acquired  after  the  rendition  or  filing  of  transcript, 
as  well  as  to  what  was  owned  at  the  time,  and  it  continues  for  three  years. 
Judgments  bear  interest  at  six  per  cent.,  unless  another  rate  was  expressed  in 
the  contract,  in  which  case  such  rate  is  taken,  not  exceeding  eight  per  cent. 
There  is  no  stay  of  execution  except  on  appeal. 

ExiiiFTIOKS.  To  every  head  of  a  family,  I.  Ten  bead  of  choice  hogs, 
ten  head  of  choice  sheep,  and  produce  in  wool,  yarn  or  cloth,  two  cows  and 
ealves,  two  plows,  one  axe,  one  boe,  one  set  of  plow  gears,  and  all  necessary 
fanning  implements  for  one  man.  2.  Two  working  animals  and  feed  to  the 
vftlue  of  twenty-five  dollars.    3.  Bpinnlng-wbeels  and  cards,  one  loom  and 
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applianceB  for  mannfutiiring  cloth  in  and  for  tlie  private  family.  4.  Span 
yarn,  cloth,  and  thread  mannfietuced  for  family  use.  5.  Hemp,  flax,  and 
wool,  not  exceeding  twenty-five  pounds  each.  6.  Wearing  apparel,  four  beds 
and  bedding,  and  other  household  and  kitchen  furniture,  not  exceeding  in 
vahia  one  handred  dollare.  7.  NeceBsary  tools  and  implementB  of  trade  of 
a  mechanic  S,  Arms  and  accoutremeats  of  a  militia  man.  9.  Provisions 
for  the  family,  not  exceeding  one  hundred  dollars  in  valne.  10.  Bibles  and 
other  books,  lettered  graveatonee,  and  pen  in  cbnreh.  II.  Lftwyers,  phyn- 
eiana,  and  elnrgymen  may  select  neressary  books  in  place  of  other  property 
exempt,  and  doctors  may  select  medicines.  Tbe  head  of  a  family  may  selset, 
in  lieu  of  the  property  mentioned  in  the  above  first  two  BubdiviaionB,  other 
property,  real  or  personal,  not  exceeding  in  value  three  hundred  dollars. 

Every  hoosekeeper  or  head  of  a  family  Is  also  entitled  to  bold  exempt  from 
execution  the  homestead  occupied  by  him,  not  exceeding  in  extent  eighteen 
square  rods,  or  in  value  three  thonaand  dollars,  in  citiea  of  over  forty  thoO' 
sand  inhabitants ;  and  not  exceeding  in  extent  thirty  square  rods,  or  in  value 
fifteen  hundred  doUars,  in  cities  having  leas  than  forty  thousand  and  moro 
than  ten  thousand  iahabitanta;  and  five  acres  in  extent,  and  fifteen  hundred 
.  dollars  in  value,  in  citiea  having  less  than  ten  thousand  inhabitants ;  and  not 
exceeding  one  hundred  and  sixty  acres,  and  fifteen  hundred  dollara  in  value, 
in  the  country. 

To  a  person  not  the  head  of  a  family  there  ia  exempt  his  wearing  apparel, 
and  if  a  mechanic,  the  necessary  tools  and  implements  of  his  trade. 

MONTANA. 

Actions.  There  is  but  one  form  of  civil  action,  which  is  eommeuced  by 
the  filing  of  a  complaint  and  the  issuance  of  a  summons,  and  moat  be  in  the 
name  of  the  real  party  in  interest. 

Abbest  may  be  had  on  filing  affidavit  and  bond  in  cases  of  fraud,  or  when 
defendant  is  about  to  leave  the  State  vrith  intent  to  defraud  creditoia,  or 
when  the  action  is  for  willful  injury  to  person,  character,  or  property;  also 
in  an  action  for  fine  or  penalty,  or  for  money  or  property  embedded  or 
fraudulently  misapplied  by  a  public  officer,  officer  of  a  corporation,  attorney, 
or  other  person  acting  in  a  fiduciary  capacity;  or  where  defendant  faas  re- 
moved, concealed,  or  disposed  of  his  property,  or  la  about  to  do  so,  with  in- 
tent to  defraud  creditors. 

Attachment.  All  property  not  exempt  from  execution  may  be  attached 
on  filing  a  suffij^ient  bond,  and  an  affidavit  showing  that  defendant  is  in- 
debted to  plaintiff  upon  a  contract,  express  or  implied,  for  the  payment  of 
money,  unsecured  by  pledge  or  mortgage,  or  the  security  on  which  has  be- 
come insufficient. 

Attachment  may  bo  made  before  the  demand  :a  due,  if  the  defendant  is 
leaving  or  about  to  leave  the  State  with  all  his  property  which  might  be  sub- 
jected to  the  payment  of  the  debt,  for  the  purpose  of  def randing  his  credi- 
tors; or  is  disposing  of  or  about  to  dispose  of  bis  property  subject  to  execu- 
tion, for  the  same  purpose.     This  must  be  shown  by  affidavit. 
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Gabnishhent.  Personal  property  or  credits  in  the  posseagion  or  onder 
tha  control  of  another  may  be  attached  by  serving  on  auch  person  a  copy  of 
the  writ  and  notice  that  the  property  or  credits  are  attached. 

JuDGUBNTS  are  liens  on  real  estate  of  the  debtor  then  omed  or  afterwards 
acquired,  in  the  county  where  the  JQd)[inent  i»  entered,  for  six  years  from  the 
time  of  docketing  the  aame.  A  similar  lien  may  be  acquired  on  lands  in  any 
other  county  by  filing  a  certified  transcript  of  the  docket  with  the  recorder. 

8ta7  L&n'.  There  is  no  statutory  enactment  on  the  sabjeet  but  stay  is 
granted  by  tho  eonrts  upon  proper  sboning  and  upon  appeal. 

ExxuPTiONS.  Married  persons  or  heads  of  families  have  exempt  all  cloth- 
ing of  the  debtor  and  family,  and  chairs,  tables,  desks,  and  books  to  the  value 
of  two  hundred  dollars;  also  all  necessary  household  furniture,  and  provi- 
sions and  fuel  for  lliree  months;  one  sewing-machine,  clock,  and  famUy  pic- 
tures; also  one  horse,  saddle  and  bridle,  two  cows  with  their  calves,  four 
swine  and  fif^  domestic  fowl,  with  feed  for  them  for  three  months.  In 
addition  to  the  above,  there  is  eiempt  to  a  farmer  his  farming  utensils  not 
exceeding  six  hundred  dollars  in  value,  two  oxen,  or  two  horses  or  mules  and 
their  harness,  one  cart  or  wagon,  and  food  for  such  stock  for  three  manthe, 
two  hundred  dollars'  worth  of  seeds,  grain,  or  vegetables  actually  provided 
for  the  purpose  of  sowing  or  planting.  The  proper  tools,  iustruments,  or 
books  of  any  mechanic,  physician,  dentiet,  lawyer,  or  clergyman,  and  office 
furniture.  To  a  miner,  his  dwelling,  and  all  his  tools  and  machinery  neceo- 
•ary  for  carrying  on  his  avocation,  sot  to  exceed  in  value  the  at;gregate  sum 
of  one  thousand  dollars,  and  one  horse  or  mule  and  its  harness,  with  food  for 
three  niontha,  in  ease  such  stock  is  used  in  working  the  mine.  One  horse  or 
mule,  or  two  oxen,  vehicle  and  harness,  by  which  the  debtor  habitually  earns 
his  living,  and  one  horse,  with  vehicle  and  harness,  of  physician  01  clergy- 
man used  in  making  professional  visits,  with  food  for  such  stock  for  three 
months.  All  arms,  uniform,  etc.,  required  by  law  to  bo  kept  by  any  person. 
The  wages  of  the  debtor  earned  within  the  forty-flvd  days  precedint!  the  levy, 
If  necessary  for  the  use  of  his  family  supported  wholly  or  partly  by  his  labor, 
but  whore  debt  is  for  neeessariea,  only  half  is  exempt.  T.'nmarried  persons 
have  only  wearing  apparel  exempt.  None  but  bona  fide  ri>siitents  can  claim 
the  beueflt  of  this  law.  A  homestead,  not  to  exceed  in  value  twenty-flve 
hondred  dollars;  if  agricultural  land,  not  to  exceed  one  hundred  and  sixty 
acres;  if  within  a  town,  city  or  village,  not  to  exceed  one-fourth  of  an  acre. 

NEBRASKA. 

There  is  but  one  form  for  all  civil  actions,  which  must  be  prosecuted  by 
the  real  party  in  interest,  and  which  are  begun  by  filing  a  petition  with  the 
alerk  of  the  court,  and  causing  a  summons  to  issue  thereon. 

Abkbst — abolished  in  civil  actions. 

Attachmsnt  may  issue  in  actions  for  the  recovery  of  money  on  filing  with 
the  clerk  an  affidavit  stating  the  nature  and  amount  of  the  claim,  that  it  is 
just,  and  one  of  the  following  grounds;  1.  The  defendant  is  a  foreign  cor- 
poration, or  non-resident.  2.  That  ho  has  absconded  with  intent  to  defraud 
oreditors.  3.  That  he  has  left  the  county  of  his  residence  to  avoid  service 
of  the  Bummons.     4.  That  he  ho  conceals  himsplf  that  wrvicc  cannot  be  maila 
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upon  him.  5.  Tfaat  be  is  about  to  remove  his  propert;  bejoud  tbe  jurladie- 
tioa  of  the  court  with  intent  to  defraud.  6.  That  be  ia  about  to  eoevert  his 
property  into  money  to  place  it  beyond  the  reach  of  creditors.  7.  That  he 
has  property  concealed.  8.  That  he  has  remored  or  diaposed  of  hia  property, 
or  is  about  to  do  bo,  irith  intent  to  defraud.  8.  That  he  fraudulently  con- 
tracted the  debt. 

A  boud  is  also  required,  unless  the  defendant  is  a  non-resident. 

Oabnishuent.  In  cases  of  attachroent,  if  the  plaintiff  makes  an  affidavit, 
'  that  he  believes  that  any  person  or  corporation  named,  and  nithin  the  county, 
has  property  of  the  defendant  (deacribiug  it),  the  said  property,  whether 
debts,  ehoses  in  action,  or  other  property,  may  be  garnisheed,  and  the  gar- 
nishee anmnioned  to  appear  in  eonrt  and  ausirer  in  relation  thereto.  Also 
on  return  of  an  execution,  unsatisfled,  the  judgment  creditor  may  hav«  a 
writ  of  garnishment. 

JuDOUENT  in  the  district  court  is  lien  on  lands  within  the  county  where 
it  was  rendered,  from  the  first  day  of  the  term  at  which  judgment  is  ren- 
dered (except  judgments  by  confession  and  those  rendered  at  same  term  that 
action  was  commenced,  which  are  liens  from  the  date  of  rendition),  and  in 
other  counties  from  the  filing  a.  transcript  with  the  clerk  of  the  court,  and 
the  lien  continues  for  five  years.  Judgments  of  justices'  and  county  courts 
are  liens  from  the  date  of  docketing  a  transcript  thereof  In  the  office  of  the 
clerk  of  the  district  court.  Interest  on  all  decrees  or  judgments  for  tbe  pay- 
ment of  money,  shall  be  from  the  rendition  thereof,  at  the  rate  of  seven  per 
cent,  till  paid,  unless  the  contract  on  which  the  judgment  was  entered  sp^- 
fled  a  different  rate,  then  at  Buch  rate,  not  to  exceed  ten  per  cent. 

Stay  Laws.  In  district  conrts  judgments  for  fifty  dollars  and  under, 
three  months,  between  fifty  and  one  linndred  dollars  six  months,  over  ona 
hundred  dollars  nine  months. 

In  justices'  courts,  judgments  for  ten  dollars  and  under,  sixty  days,  be- 
tween ten  and  fifty  dollars  ninety  days,  between  fifty  and  one  hundred  dol- 
lars six  months,  between  one  hundred  and  two  hundred  dollars  nine  months. 

In  county  courts  judgments  for  sums  under  two  hundred  dollars  on  the 
same  terras  as  In  the  justices'  courts,  over  two  hundred  dollars  same  as  In 
district  courts. 

Boud  with  sureties  is  required. 

No  stcy  is  allowed  ou  jndfrments  rendered  on  appeal  or  for  money  reedved 
in  an  official  or  fiduciary  capacity. 

EXEUPnoNs.  Homestead  not  exeeeding  two  thousand  dollars  in  value, 
consisting  of  dwelling-house  and  one  hundred  and  dxty  acres  not  in  an  In- 
corporated city  or  village,  or  two  contiguous  lots  on  a  recorded  plot  in  a 
city,  town  or  village.  If  debtor  has  no  lands,  personal  property  to  the  value 
of  five  hundred  dollars  is  exempt.  Of  personal  property:  1.  Family  Bible. 
2.  Family  pictures,  school-books,  and  library  for  use  in  the  family.  3.  Seats 
or  pew  in  church.  4.  Lot  in  burying-ground.  S.  Necessary  wearing  apparel, 
beds,  bedding,  and  bedsteads  necessary  for  the  family,  all  stoves  and  ap- 
paratus, not  exceeding  four,  cooking  utensils  and  other  household  furniture 
not  enumerated,  not  exceeding  one  hundred  dollars  in  value.  6.  One  e«w, 
three  bogs,  and  all  pigs  under  six  months,  and  if  tbe  debtor  be  actually  en- 
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gaged  in  agriculture,  one  joke  of  oxen,  or  in  lien  thereof,  oae  pair  of  hormc, 
ten  sheep  and  tbe  nool  tberefrom,  Di&nufaetnred  or  not,  neeeiaarj  food  for 
Btoek  for  three  months,  one  -nagon,  cart,  or  draj,  two  plowe,  and  one  drag, 
neceasaiy  gear,  and  farming  implements  not  exceeding  iltj  dollara  in  value. 
7.  ProTisioQS  and  fuel  for  six  E:onths.  8.  Tools,  inatmmeats  of  a  mechanic 
or  miner  or  other  person,  nsed  for  earrTing  on  hie  trade  or  business,  library 
and  implementa  of  a  professional  man,  head  of  a  family,  and  vages  of  la- 
borers, meehaniee,  and  clerks,  heads  of  fsmiliee,  for  siztj  d^s.  Pendon 
niooej  of  XT.  8.  soldiers  and  sailors  and  property  porchased  or  improved 
therewith. 

KEVADA. 

AonoNB.  There  ia  only  one  form  of  action,  which  is  prosecuted  by  the 
real  party  in  interest,  and  ia  begun  by  filing  a  complaint  with  tbe  cleik,  and 
issuing  a  summons  thereon.  The  defendant  may  appear  voluntarily,  when 
he  waives  notice  of  the  summons. 

Abbxst.  Defendant  may  be  arrested  and  held  to  bail,  1.  In  an  action 
for  tbe  recovery  of  money  or  damages  in  an  action  on  contract,  where  he  is 
abont  to  leave  the  State  vrith  intent  to  defraud  his  creditors,  or  where  the 
action  is  for  libel  or  slander.  2.  In  an  action  for  a  fine  or  penalty,  or  for 
embeDtlement,  or  fraudulent  misappropriation  of  money  by  a  public  ottLeer 
of  a  corporation,  or  an  attorney,  agent,  broker,  etc.,  or  any  other  person  in 
a  fiduciary  capacity,  or  misconduct  in  office  or  professional  employment.  8. 
In  an  action  to  recover  property  nnjustly  detained,  where  the  property  has 
been  removed  or  concealed-  4.  Where  the  defendant  fraudulently  contracted 
the  debt.  S.  Where  tbe  defendant  has  or  is  about  to  dispose  of  his  property 
fraudulently.  Plaintiff  mnst  make  affidavit  of  one  61  the  above  grounds, 
and  give  security  for  damages  and  costs. 

ATT1.CB1IINT  may  be  had  at  any  time — 1.  In  an  betion  of  contract  for 
the  direct  payment  of  money  made  or  payable  in  Nevada,  and  not  secured, 
or  the  secnrity  for  which  has  become  worthless  by  act  of  defendant.  £.  In 
an  action  of  contract  against  a  non-resident  3.  In  an  action  by  resident 
for  recovery  of  value  of  property  converted  by  defendant.  4.  Where  de- 
fendant has  absconded  or  is  about  to  do  so  to  defraud  creditors.  S.  Where 
he  conceals  himself  to  avoid  service  of  summons.  6.  When  he  is  about  to 
remove  property  beyond  jurisdiction  of  court  with  intent  to  defraud.  7. 
When  he  ia  abont  to  convert  property  into  money  to  place  it  beyond  reach  of 
creditors.  6.  When  he  has  removed  or  disposed  of  property  to  def  rand  credi- 
tors. 9.  When  he  fraudulently  or  criminally  contracted  the  debt.  Plaintiff 
must  file  an  sfSdavit  vrith  the  clerk  of  the  court,  stating  natiue  and  amount 
of  his  claim  and  one  of  tbe  gronnds  mentioned,  and  give  secnrity  to  defend- 

OAUHSHintm'.  Debts  and  credita  of  tlie  defendant  in  the  hands  of  third 
parties  may  be  attached  on  original  process. 

JuDOMiNT  is  a  lien  in  tbe  county  where  it  was  rendered  from  the  time  of 
docketing,  and  in  other  counties  from  the  date  of  filing  a  transcript;  the  lien 
continues  for  two  years.     The  legal  rate  of  interest  on  judgments  is  seven 
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per  cent,  but  parties  may  otipnlftte  for  any  rate  by  contract  which  ia  fol- 
lowed in  the  judgment- 
There  is  DO  ata;  of  execution  except  on  appeal  end  filing  a  bond. 
ExEMTTiONS.  1.  CliHirg,  tables,  desks,  and  books  to  the  value  of  OM  hun- 
dred dollari.  2.  Necessar;  honseliold  fumitore,  wearing  apparel,  proTUiona 
and  f  re-wood  for  one  month.  3-  Faria  utenells,  aleo  two  oxen,  or  horaes,  or 
mulea  and  their  hHrnesBeB,  two  cowh,  one  cart  or  wagon,  and  food  for  stock 
for  one  month,  seed  grain,  or  vegetables  for  planting  or  sowing  within  six 
months,  to  the  value  of  two  hundred  dollars.  4.  Tools  and  implements  of 
mechanic  or  artisan  uecessary  to  his  trade,  and  instnuneDtB  and  chests  of  a 
surgeon,  physician,  surveyor,  or  dentist,  necessary  for  their  profeation,  witli 
their  soientiflo  or  professional  libraries,  and  library  of  an  attorney  or  clergy- 
man. S.  Cabin  of  a  miner  not  exceeding  five  hnndrad  dollars  in  value,  also 
all  mining  apparatus  and  tools  to  the  value  of  five  hundred  dollars,  and  two 
horses,  mules,  or  oxen,  and  their  harness  necessary  for  working  his  mine,  and 
food  for  stock  for  one  month.  6.  Two  oxen,  horeca,  or  mnles,  and  their  har- 
ness, and  cart  by  which  a  carter,  or  teamster,  etc.,  earns  bis  living,  one 
borse,  vehicle,  and  harness  necessary  for  a  physician  or  clergyman,  and  food 
for  one  month.  7.  Sewing-machine  in  actual  use.  8.  Arms  and  accoutre- 
ments of  a  militia  men.  9.  For  livery  stable  keeper,  two  horses  with  ve- 
IiicleB  and  harness,  not  exceeding  five  hundred  dollars  in  value.  10.  Eftmings 
of  debtor  not  exceeding  fifty  dollars  if  necessary  for  family.  11.  A  hwne- 
Btead  not  exceeding  in  valoe  five  tlioiiaand  dollars. 

NEW  HAMP8HIBE. 

ACTioHB  are  begun  by  writ  of  sumtaons,  attachment,  or  capias,  tmst«e 
process,  or  replevin.  Security  for  costs  must  be  given  by  non-rMldents  by 
having  the  siunmous  endorsed  by  a  responsible  person. 

Ai^AOUUENT.  All  property  not  exempt, from  being  taken  on  execution 
may  be  attached,  of  right,  without  an  affidavit,  aod  the  lien  eoDtinaea  for 
thirty  days  after  judgment. 

Abbest.  The  defendant  roay  be  arrested  on  an  action  of  contract  if  tha 
debt  or  damage,  exclurive  of  all  coats,  amounts  to  thirteen  dollars  and  thirty- 
three  cents,  OD  an  affidavit  indorsed  on  tha  bock  of  the  writ  or  executioa  that 
the  affiant  believes  that  the  defendant  is  justly  indebted  to  the  plaintiff,  and 
that  he  conceals  bis  property  so  that  no  attachment  can  be  made,  or  that  he 
has  good  reason  to  believe  that  defendant  is  going  to  leave  the  State  to 
avoid  payment  of  his  debts.  No  sheriff,  or  VQter  on  election  day,  is  liable  to 
arrest,  nor  any  woman  in  action  founded  upon  contract,  nor  upon  a  condi- 
tional sale  of  clothing. 

Oaknishmeht,  called  Tkusteb  Pbocxss.  All  actions  except  replevin,  tres- 
paas  to  the  person  and  defamation  and  malicious  prosecution,  may  be  begun 
by  trustee  process.  It  is  in  the  form  of  an  attachment  and  summons,  and  the 
names  of  other  parties  may  be  inserted  in  the  writ  as  trustees,  at  any  time 
before  service  on  the  defendant. 

Jddouknt  is  not  a  lien-  {See  Attacbuknt.)  There  is  no  stay  o(  ezeco* 
tion  except  by  special  order  of  the  court. 
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EziifPTioyB.  NecesBary  ireaiing  appaiel,  beds,  beddii^,  and  bedsteads 
for  tiie  debtor  and  his  familj,  houiehold  furniture  to  the  -value  of  one  hun- 
dred dollars,  one  eooking-Btove  and  its  fumitare,  one  sewing-machine.  Bibles, 
school-books,  and  libraij  to  the  v«hie  of  two  hundred  dollaTs;  one  con,  air 
Bheqt  sfid  tbeir  fleeces;  one  hog,  one  pig,  and  the  pork  of  the  same  when 
^ughtered;  tools  of  his  ocenpation  not  eieeeding  one  haudreil  dollara  in 
valne;  prorisiona  and  fuel  to  the  value  of  fifty  dollars;  uniform  and  ae- 
eoutrementa  of  a  militJA  man ;  pew  in  a  church;  a  lot  in  a  burying-grouad; 
beaats  of  the  plow  not  ezeeeding  one  yoke  of  oxen  or  a  horae,  and  hay  not  ex- 
ceeding four  tons;  domestic  fowls  not  exceeding  in  value  fifty  dollars.  Also 
a  homettMid  of  the  head  of  a  family  not  exceeding  in  value  Ave  hundred 
dollan,  or  of  an  nnmarried  person  owning  the  aame. 

NEW  JEBBEY. 

Aonms  nndar  tho  provisions  of  the  common  law,  aa  modified  by  statute, 
are  begun  by  writs  of  summons,  capias,  or  warrant  attachment,  etc. 

Absesi.  a  writ  of  capias  isnw  on  an  afSdavit,  specifying  the  nature 
and  particulars  of  the  debt,  and  one  or  more  of  tbe  following  causen:  1. 
That  the  defendant  is  abont  to  remove  any  property  out  of  the  jariidiction 
of  the  court  with  intent  to  defraud  creditors.  2.  That  the  defendant  has 
proper^  or  rights  which  he  fikodnlently  conceals.  3.  That  he  has,  or  is 
about  to  assign,  remove,  or  dispose  of  hia  property  with  intent  to  defraud  his 
creditors,  i.  Or  that  the  debt  was  frandalentlj  contracted.  No  woman  can 
be  arrested  on  civil  proeew,  nor  can  a  voter  be  arrested  on  election  day. 

Attachmskt.  a  writ  may  issue  on  affidavit  on  behalf  of  the  creditor 
that  the  defendant  has  absconded,  and  ia  not,  to  his  belief,  a  resident  of  the 
State,  or  against  a  def  andant  living  ont  of  the  State. 

Gasnibbmdit  is  allowed. 

JvDGUmtn  ia  a  lien  on  real  estate  from  the  entry  of  judgment  and  remains 
a  lien  for  the  period  of  limitation,  twenty  years,  and  bears  interest  at  six  per 
eant. 

Stat  IiAws.  Stay  of  execution  is  allowed  only  in  jasticee'  conrts  where 
defendant  appears  on  the  day  judgment  ia  given  and  gives  a  bond  with 
surety, — on  sums  not  exceeding  fifteen  dollars,  one  month;  between  fifteen 
and  Nxty  dollars,  three  months;    and  over  sixty  dollars,  six  months. 

ExnomOHB.  Oooda  and  chattels,  shares  of  stock  in  any  corporation  and 
personal  property  of  every  kind  to  the  value  of  two  hundred  dollars  (ex- 
ehirive  of  wearing  apparel),  and  wearing  apparel,  of  the  debtor  having  a 
family.  Also  the  lot  and  building  owned  and  occupied  by  the  debtor,  if  he 
is  bead  of  a  family,  to  the  value  of  ooe  thousand  dollars,  provided  the  neces- 
sary steps  required  by  statute  to  secure  the  same  have  been  taken. 

NEW  MEXICO. 

AcnoHS  at  law  are  commenced  by  filing  a  declaration  and  service  of  sum- 
mons ;  the  snbsequent  proceedings  are  substantially  the  same  as  at  common 
law. 

ABsneT  not  allowed  except  in  eaaea  of  fraud  and  personal  injuries. 

Attachmkht  may  issue  if  the  demand  amounts  to  fifty  doUars  in  the  fol- 
lowing cases:    1.  When  the  debtor  is  a  non-resident     2.  Or  has  concealed 
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hiiUBetf ,  or  sbBCopded,  or  absented  himmlf  tiom  his  anial  place  of  &bode  In 
tbe  State,  so  tl«t  ordiuar;  procees  of  law  cannot  be  Berred  upon  him. 
8.  Or  is  about  to  remove  his  prapertj  from  the  State,  or  has  franUnlentlr 
concealed  or  disposed  of  the  same,  so  as  to  Mnder,  delay,  or  defraud  his 
creditora  4.  Or  h  aboat  to  fraudulently  coavey  or  assign,  conceal  or  di»- 
pose  of  his  property,  to  hinder,  delay,  or  defraud  his  cieditora.  5.  When 
the  debt  was  contracted  out  of  the  State  and  the  debtor  has  absconded  or 
secretly  removed  his  property  or  effects  into  the  State  with  like  intent.  6. 
When  the  defendant  is  a  corporation  whose  principal  oCGce  or  place  of  bad- 
ness is  out  of  the  State,  nnlass  it  has  a  designated  s^ent  within  the  State,  on 
whom  service  of  process  may  be  made.  T.  When  defendsnt  has  fraudulently 
contracted  tbe  debt,  incurred  the  obligation,  or  obtained  credit  from  the 
plaintiff  by  false  pretenses.  Attachment  may  issue  on  a  claim  not  yet  ma- 
tared. 

Plaintiff  must  file  an  afSdavit  setting  forth  that  defendant  is  justly  in- 
debted to  him  after  allowing  all  just  off-sets,  and  one  of  the  above  causes  of 
attachment,  and  give  eeenrity  for  costs  and  damages. 

Q^aNiBBMENT.  Any  person  liaving  property  or  credits  of  the  defendant 
in  his  possession  may  be  garnished  if  he  is  indebted  to  the  defendant  and 
has  money  credits  or  property  belonging  to  him  in  bis  possession. 

JnsoKiNTa  of  the  district  courts  for  tlie  counties  of  Santa  ¥6,  8an  Ifiguel, 
Bernalillo,  and  Dona  Ana,  Chavee,  Otero  and  Socorro,  are  Heaa  on  real  estate 
from  date  of  rendition,  if  within  sixty  days  tranoeript  of  the  docket  of  such 
Judgment  be  filed  in  the  office  of  the  recorder  of  the  county  in  which  the  teal 
estate  is  dtuated.  In  all  other  eounties  and  on  judgments  of  the  Supreme 
Conrt,  from  the  date  of  the  filing  of  such  transcript. 

EtTAT  Law.    There  is  no  stay  or  eiecntion  except  in  case  of  appeal 

ExxifFTTONe.  Beal  estate  to  the  valoe  of  one  thousand  dollars,  in  favor 
of  heads  of  families  actually  residing  on  tbe  same;  also  the  wearing  apparel, 
beds,  and  bedding  necessary  for  the  use  of  the  family,  one  cook  stove  and 
one  stove  to  warm  the  dwelling,  with  pipe,  end  fuel  for  sixty  days,  one  cow, 
two  swine,  and  us  sheep  and  food  for  them  for  sixty  days,  or  in  lien  of  each, 
spedfled  amount  of  household  furniture,  all  Bibles,  hymn-books,  Testaments, 
sehool-books  used  by  the  family,  and  pictures;  prorisionB  to  the  amount  of 
fifty  dollars,  and  household  and  kitchen  furniture  to  the  value  of  two  bun- 
dred  dollars,  to  be  selected  by  the  debtor.  Also  all  tools  and  implements 
belonging  to  the  debtor  necessary  to  enable  him  to  carry  on  his  trade  or  busl- 
nees,  whether  agricultural  or  mechanical,  to  be  selected  by  him,  and  not  to 
exceed  one  hundred  and  fifty  dollars  in  value;  one  sewtng-maebine,  one  knit- 
ting-machine, and  one  gun  or  pistol;  specimens  and  cabinets  of  natunl 
history  or  science  not  exhibited  for  gain.  Every  drayman  or  other  carrier 
shall  hold  in  addition  one  horse,  harness,  dray  or  wagon,  and  every 
bead  of  family  engaged  in  agriculture  two  horses,  or  one  yoke  of  oxen,  with 
gearing,  and  one  wagon ;  every  physician,  head  of  a  family,  one  horse,  sad- 
dle and  bridle,  and  books,  medicines,  and  inrtrnmcnts,  not  exceeding  one 
hundred  dollars  in  value;  every  unmarried  woman,  wearing  apparel  not  ex- 
ceeding one  hundred  and  fifty  dollars  in  value,  one  sewing-machine  and  one 
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knitting-macliise,  and  if  engaged  in  teaching  masic,  one  piano  or  organ,  a 
Bible,  hymn-book,  paalin-book,  album,  and  other  books,  not  eicee<ling  Sttj 
doUarB  in  value;  every  lawyer,  bead  of  a  family,  professional  library,  not 
eieeeding  five  hundred  dollars.  Only  20%  earnings  of  debtor  for  30  days 
subject  to  garaisbment,  eicept  for  debts  for  necessities  of  life,  or  irhen 
debtor  is  not  head  of  a  family,  or  family  do  not  reside  in  State.  If  mges 
exceed  $76  per  mouth  excess  not  exempt. 

Head  of  a  family,  not  owner  of  a  homestead,  may  hold  real  or  personal 
property,  in  addition  to  the  above,  to  amount  of  five  hundred  dollars. 

NEW  TOES. 

There  is  bnt  one  form  of  action,  which  is  regulated  by  the  code  of  civil 
procedure.  It  is  begun  by  the  service  of  a  summons,  specifying  the  names 
of  all  parties,  on  the  defendant  personally,  if  within  the  State.  The  action 
mnst  be  proBe«nted  ia  the  name  of  the  real  party  In  intereet, 

AxaiST.  The  defendant  may  be  arrested  on  mesne  process.  1.  To  re- 
cover a  fine  or  penalty.  S.  Or  damages  for  a  personal  injury  or  an  'injury 
to  property,  inclnding  the  taking,  detaining,  or  conversion  of  the  same, 
breach  of  promise  to  marry,  misconduct  or  negligeace  in  an  official  or  pro- 
festdoual  employment,  fraud,  and  deceit.  3.  To  recover  property  owned  or 
held  by  the  State  or  some  department  thereof,  which  defendant  has  wrong- 
folly  obtained,  or  to  recover  damages  therefor.  4,  To  recover  a  chattel, 
concealed  or  disposed  of  in  order  to  prevent  the  plaintiff  from  obtaining  the 
same.  5.  To  recover  on  a  contract  other  than  a  promise  of  marriage,  when 
the  defendant  has  been  guilty  of  fraud  in  contracting  the  debt,  or  has,  or 
is  about  to  dispose  of  his  property  with  intent  to  defraud  his  creditors.  6. 
To  recover  for  money  or  property  embeiiled  or  fraudulently  misapplied  by 
a  public  officer  or  other  person  acting  in  a  fiduciary  capacity.  7.  An  order 
of  arrest  may  also  be  granted  agaisst  a  non-resident  or  a  resident  about  to 
depart  from  the  State  in  an  action  wherein  the  judgment  demanded  reiguires 
the  performance  of  some  act  the  failure  to  .perform  which  would  be  a  con- 
tempt of  court.  A  woman  can  be  arrested  only  in  the  case  last  mentioned, 
or  in  an  action  for  wilful  injury  to  person,  character,  or  property.  The 
plaintiff  must  give  security, 

AiTACBUKNT  may  issue  where  the  complaint  demands  judgment  for  a  sum 
of  money  only,  as  damages  for  one  of  the  following  csQees:  1.  For  breach 
of  contract  other  than  a  promise  to  marry.  2.  For  wrongful  conversion  of 
I)ersonal  property.  3.  For  any  other  injui^  to  personal  property  in  conse- 
quence of  fraud,  negligence,  or  other  misconduct.  On  an  affidavit  showing 
sufficient  eause  as  above,  and  that  defendant  is  a  foreign  corporation  or 
non-resident,  or  that  he  has  departed  from  the  State  with  intent  to  defraud 
creditors,  or  to  avoid  service,  or  keeps  himself  concealed  with  like  intent, 
or  has  or  is  about  to  dispose  of  his  property  with  intent  to  defraud  creditors 
or  that  he  made  a  false  statement  in  writing  of  his  financial  condition  to  pro- 
cure credit,  or,  if  defendant  is  domestic  corporation,  that  no  person  can  bo 
found  on  whom  summonB  can  be  Pen-ed.     Plaintiff  must  give  security. 

JnnGUENT  for  an  amount  exceeding  twenty-five  dollars  is  a  lien  on  the 
real  estate  of  defendant  from  the  time  of  docketing  in  the  county  where  the 
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laud  U  aitaat«d,  and  lemaini  «  lien  for  ten  jears.    Then  ia  no  ntiij  of  ezoea- 
tion  except  in  eases  of  appeal  or  bj  order  of  court. 

ExilIPnONS.  Of  a  bouHholder:  1,  Spianing-nheelR,  weaving -looms,  and 
stofea  pat  up  and  for  uw  in  tbe  dwelling-house,  and  one  Bewing-maetiine 
and  appurtenanees.  £.  Family  Bible,  family  pictures,  seboot-books,  and 
otber  books  not  exceeding  ittj  dollars  In  valne.  3.  Beat  or  pew  in  eburcb. 
4.  Ten  sbeep  and  their  fleeces,  and  7am  or  cloth  mannfaetured  tlierefrom, 
one  cow,  tno  swine,  neceasarT-  food  for  animals  and  for  the  household,  and 
fnel,  oil,  and  candles  for  sixty  days.  5.  WeHring  apparel,  beds,  bedding 
and  bedsteads  Deceesaiy  for  the  family,  necessary  epoking  utensila,  one  table, 
six  chairs,  certain  table  utensili,  crane  and  appendages,  andiroiia,  coal-acuttle, 
shovel,  tongs,  lamp,  and  candlestick.  6.  Tools  and  implements  of  a  mechanic 
neeassary  for  carrying  on  his  trade  not  exceeding  twenty-five  dollars  in  vali-,e. 
In  addition,  when  debtor  is  a  householder,  or  has  a  family  for  whom  be  pro- 
vides, neeetsary  honsshold  famiture,  working  tools  and  team,  professional 
iDBtrumenta,  fumitare  and  library,  not  aiceeding  two  hundred  and  fifty  dol- 
lars in'Taiue,  together  with  necessary  food  for  tbe  team  for  ninety  days,  and 
groceries  for  family  use,  are  exempt  except  in  actions  for  wages  by  domestic 
servants  or  for  purchase  money  of  some  article  exempt.  Earnings  of  debtor 
for  sixty  days  when  necessary  for  support  of  family,  but  ten  per  cent,  may 
be  reached  in  certain  cases.  Shares  in  credit  unions  to  six  hundred  dollars. 
Burying-ground  not  exceeding  a  quarter  of  an  acre.  Homestead  of  a,  honse- 
holder,  baring  a  family,  owned  and  occupied  by  him  to  tbe  value  of  one 
thousand  dollars,  provided  it  is  recorded  as  homestead  property  in  the  olEce 
of  the  clerk  of  the  county  where  it  is  sitnated,  bot  it  is  not  exempt  in  suits 
for  taxes,  purchase  money,  or  debts  contracted  before  record. 

NOETH  CABOLINA. 

AOTIONS,  Tbe  distinctions  between  law  and  equity  and  the  forma  of  ae- 
tious  are  abolished,  and  there  is  but  one  form  of  action,  which  is  begun  by 
issuing  a  Bummons  from  the  clerk  of  the  court,  tind  which  is  proaecnted  in 
the  name  of  tbe  real  party  in  interest,  except  in  case  of  executors,  etc. 

AUEST.  Defendant  may  be  arrested  and  held  to  bail,  where  he  is  a  non- 
resident or  is  about  to  remove  from  the  State.  1.  In  an  action  for  damages 
not  on  contract,  or  for  injury  to  person  or  charHcter,  or  for  injuring,  tak- 
ing, detaining,  or  converting  of  property.  2.  In  an  action  for  a  fine  or 
penalty,  or  for  seduction,  or  for  money  received  or  property  embezzled,  or 
fraudulently  misappropriated  by  a  public  ofRcer,  attorney,  solicitor,  officer  of 
a  corporation,  factor,  agent,  or  broker,  or  for  misconduct  or  negligence  in 
office  or  professional  employment.  3.  In  an  action  to  recover  personal  prop- 
erty unjustly  detained  and  concealed  so  that  the  sheriff  cannot  find  it,  *. 
Where  the  debt  was  frsudulently  contracted,  or  where  defendant  fraudu- 
lently conceals  or  disposes  of  the  property  for  which  action  is  broaght,  or 
whon  the  action  is  for  damages  for  fraud  or  deceit.  5.  Where  defendant 
has  removed  or  disposed  of  his  property,  or  is  about  to  do  so,  with  intent  to 
defrand  creditors.  Plaintiff  must  make  affidavit  of  the  cause  of  action,  and 
showing  one  of   the  above  gronnds,  and  give  security  to  defendant.     No 
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wom&n  eau  be  arrested  except  for  irilfol  injury  to  perHon,  character,  or 
property. 

Attacsueht  is  allowed  at  tbe  time  of  iaeuisg  summiiiia,  or  at  anj  time 
thereafter,  in  an  action  for  tbe  recovery  of  moaey  only,  or  for  damages  for 
breach  of  contract,  cODTersion.  of  perBODal  property,  or,  injury  to  the  per- 
son or  to  real  or  personal  property  through  negligence  or  other  wrongfnl  act, 
against  a  foreign  corporation  or  a  noD-reddent,  or  against  a  defendant 
absconding  or  concealing  hiniBelf,  or  who  is  aboat  to  remove  his  property 
from  the  State,  or  vrho  has  assigned,  secreted,  or  disposed  of  his  property  or 
is  about  to  do  so,  irith  intent  to  defraud  creditors,  on  an  affidavit  specifying 
the  CRUM  of  action,  tbe  amount,  gronnda,  and  one  of  tbe  above  reasons,  and 
giving  security  for  damages  and  coats, 

QABNiSHifiNT.  Qamishment  is  allowable  by  original  attachment,  and 
service  of  snmmonsee  im  tbe  persons  supposed  to  be  indebted  to  the  defead- 

JuDOUKNT  )b  a  lieu  on  real  estate  in  every  eoonty  from  the  time  of  docket- 
ing or  filing  a  transcript  thereof  in  eueh  county,  and  remains  a  lien  for  ten 
years;  it  bears  interest  at  mx  per  cent. 

Stay  Laws.  Stay  of  execution  ia  allowed  on  judgments  in  juaticea '  courts 
a4  followa:  On  sums  not  exceeding  twenty-five  dollars,  one  month;  between 
twenty-five  and  fifty  dollars,  three  months;  between  fifty  and  one  hnndred 
dollars,  four  months;  over  one  hundred  dollars,  six  months.  Defendant 
must  give  bond  with  surety. 

GxEuFTiotis.  Homestead  occupied  by  the  debtor  to  tbe  value  of  one  thon- 
sand  dollars;  also  personal  property,  to  be  selected  by  the  debtor,  to  the 
value  of  five  hundred  dollars  except  on  claims  for  purchase  price  of  home- 

KORTH  DAKOTA. 

Actions  are  commenced  by  service  of  summons,  and  must  be  prosecuted 
by  the  real  party  in  intereet. 

Abbest.  Defendant  may  be  arrested:  1.  In  an  action  for  recovery  of 
damages  for  injury  to  person,  or  character,  or  for  injuring  or  wrongfully 

taking,  detaining  or  converting  property.  2.  In  action  for  money  or  prop- 
erty embezzled  or  fraudulently  misapplied  by  a  public  officer,  officer  of  a 
corporation,  or  attorney,  agent  or  other  person  in  fiduciary  capacity.  3.  In 
action  to  recover  possession  of  personal  property  concealed  or  disposed  of 
80  as  to  prevent  its  being  found  and  taken  by  sheriff.  4.  When  defendant 
has  been  guilty  of  fraud  in  contracting  debt  or  in  concealing  or  disposing 
of  property  sued  for,  or  in  action  for  damsges  for  fraud  or  deceit.  5.  When 
defendant  has  removed  or  disposed  of  property,  or  is  about  to  do  so,  to  de- 
fraud creditors. 

Plaintiff  must  file  affidavit  setting  forth  ground  of  application  and  give 
security.  No  female  can  be  arrested  except  for  wilful  injury  to  person, 
character,  or  property.     Imprisonment  for  debt  Is  abolished. 

Attachkent.  Property  of  defendant  may  be  attached  in  action  on  con- 
tract or  judgment  for  recovery  of  money  only,  or  for  conversion  of  personal 
property,  or  for  damages  whether  arising  out  of  contract  or  otherwise.     1. 
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Wlieii  defenduit  ia  &  nqii-retident  or  foreign  corpontlon.  2.  Wh«D  be  ha* 
Absconded  or  eoneeftlH  himseU.  3.  When  he  hu  or  ]b  about  to  remove  prop- 
erty from  the  State,  not  lesTing  enough  for  payment  of  hie  debta.  4.  Where 
he  hu  diapoaed  of  his  proper^  or  is  about  to  do  bo  to  defraud  crediton,  or 
hindei  or  delay  them.  5.  Where  be  is  about  to  remore  Ub  reddenee  from 
the  eonnty  withoot  giTing  aecnri^  on  demand  for  the  debt  aned  on.  6: 
When  debt  waa  incarred  for  proper^  obtained  under  falM  pretenses.  7. 
When  defendant  is  about  to  remove  property  from  the  State  to  defraud 
crediton,  8.  Ooods  may  be  attached  on  suit  to  recover  the  purchase  price. 
The  plaintiff  muat  give  aeenrity  for  the  costs  and  damages. 

Q^aNisBioHi.  On  filing  afBdavit  that  third  peraon  has  property  of  the 
defendant  or  is  indebted  to  him,  such  property  or  debta  may  be  gamiahed. 

JimeHKNT  is  a  lien  on  defendant 'a  real  estate  in  every  eoan^  where  it  is 
docketed,  for  ten  years  from  tbe  time  of  docketing  in  the  eoan^  iffaere  r^- 
dered. 

EzxicPTIOM.  A  homeatead  not  exceeding  in  value  Ave  thousuid  dollars, 
and  if  in  town  plot  not  exceeding  two  acrea,  provided  claimant  be  the  head 
of  a  family.  All  family  pictures,  pew,  burial  lot,  family  Bible,  and  school 
booka^i  family  librar;;  not  exceeding  in  value  one  hundred  dollars,  wearing 
apparel  of  debtor  and  family,  proviaioua  and  fuel  for  one  year,  and  other 
personal  property  to  be  selected  by  the  debtor  not  exceeding  in  value  five 
hnndred  dollars. 

Instead  of  the  five  hundred  dollan  exemption  debtor  may  select  the  fol- 
lowing: books  and  mnaieal  instnunenta  for  family  use  not  exceeding  in  value 
five  hundred  dollars,  household  and  kitchen  furniture  used  by  debtor  and 
.  family,  not  exceeding  five  hundred  dollars,  three  cowa,  ten  swine,  one  yoke 
of  cattle  and  two  horsee  or  mulea,  or  two  yoke  of  cattle  or  two  pair  of 
boraes  or  mules,  one  hnndred  sheep  and  their  lambs  under  rix  months  old, 
•nd  all  wool  of  aame  and  cloth  or  yarn  made  therefrom,  food  for  animals 
for  one  year,  one  wagon,  one  aleigh,  two  plowa,  one  harrow,  and  farmin); 
toola  and  tackle  not  exceeding  three  hundred  dollars;  the  toola  and  imple- 
menta  of  a  meebanie  used  for  the  purpose  of  bis  buaiueaa,  and  stock  in  trade 
not  exceeding  two  hundred  dollara;  library  and  inetruments  of  a  profea- 
sional  man  not  exceeding  in  valae  six  hundred  dollars. 

OHIO. 

AOTCOHS.  All  diatinctioua  are  abolished;  must  lie  prosecuted  in  tbe  name 
of  the  real  party  in  interest,  except  in  case  of  executors,  etc.,  and  are  begun 
by  filing  with  the  ckrk  of  the  court  a  petition  and  a  precipe,  stating  tbe 
names  of  the  parties  and  demanding  a  summons  thereon. 

Arkebt.  Defendant  may  be  arrested  on  affidavit  made  before  any  judge, 
clerk  of  the  court,  or  justice  of  the  peace,  stating  the  nature  and  amount  of 
the  claim,  that  it  is  just,  and  one  of  the  fallowing  grounds:  1.  That  the  de- 
fendant has  removed  or  ia  about  to  remove,  his  property  out  of  the  jurisdic- 
tion of  the  court  with  intent  to  defraud  creditors-  2.  That  he  hsa  begun 
to  convert  bia  property  into  money  with  intent  to  place  it  beyond  the  reach 
of  bis  creditors.  3.  That  be  has  property  or  rights  that  he  fraudulently 
conceals.     4.  That  he  has  asaigned,  removed,  or  diapoaed  of  hts  property,  or 
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baa  begun  to  io  eo,  with,  intent  to  defraad  creditors.  J.  Tbat  the  debt  was 
frandulentlj  contracted.  6.  That  the  moaey  or  thing  for  which  recovery  ia 
Bought  naa  loat  by  gaming  or  by  a  wager.  The  aiSdavit  muBt  alao  state  the 
facts  claimed  to  jastlfy  belief  in  the  ground  alleged,  and  th«  order  may  issue 
at  any  time  before  judgment  Plaintiff  must  also  give  security  for  damages. 
Defendant  may  also  be  arrested  on  any  judgment  for  payment  of  money  on 
grounds  enbatantially  the  same  as  above,  and  also  when  he  was  arrested  be- 
fore judgment  and  has  not  been  discharged  as  an  insolvent  debtor. 

Females  are  privileged  from  arrest  on  all  process,  mesne  or  final,  for  any 
debt  or  demand  founded  on  contract,  and  sundry  other  persons,  officiaJs  and 
Others,  are  exempt  oa  certain  occasions. 

Attachment  is  granted  in  civil  action  for  recovery  of  money  on  an  affi- 
davit stating  the  nature,  amount,  and  justice  of  the  cause,  and  one  of  the 
following  causes;  1.  That  the  defendant  is  a  foreign  corporation  or  a  non- 
resident. 2.  Or  has  absconded  with  intent  to  defraud  creditors.  3.  Has  left 
the  county  of  his  residence  to  avoid  service  of  the  summons.  4.  80  conceals 
himself  that  service  cannot  be  had  on  him.  5.  Is  about  to  remove  his  prop- 
erty b^^nd  the  jurisdiction  of  the  court,  to  defraud  his  creditors.  6.  Is 
about  to  convert  his  property  into  money  to  place  it  beyond  the  reach  of  his 
creditors.  7.  That  he  has  property  or  rights  of  action  wMeh  he  conceals.  8. 
Ebb  asugned  or  removed,  or  la  about  to  assign  or  remove  his  property  with 
intent  to  defraud  creditors.  9.  That  the  debt  was  fraudulently  or  criminally 
contracted.  10.  Tliat  the  claim  is  for  work  or  labor  or  for  DecessarieB.  Bat 
ftttacbment  is  not  to  issue  on  the  ground  that  the  defendant  la  a  foreign  cor- 
poration or  non-resident,  for  any  claim  other  than  a  debt  or  demand  arising 
on  a  contract,  judgment,  or  decree,  or  for  causing  death  by  a  negligent  or 
wrongful  act.  Security  must  be  given  unless  defendant  ia  a  foreign  cor- 
poration or  non-reaident.  Attachment  may  be  granted  in  certain  cases  be- 
fore debt  is  due. 

QAa!4iBHlIBMT.  If  the  plaistift,  or  some  one  on  bis  behalf,  shall  make 
oath  in  writing  that  any  person  or  corporation  named  has  any  property  of 
the  defendant  (describing  it),  such  person  or  corporation  may  be  summoned 
as  garnishee. 

JimGtntNT  is  a  lien  on  real  estate  within  the  county  where  rendered,  from 
the  flrst  day  of  the  term,  except  judgments  by  confession,  and  those  rendered 
at  term  when  action  ia  commenced,  which  bind  from  the  date  when  they  are 
raidered;  in  other  counties  from  date  of  filing  transcript.  Lien  continues 
for  Ave  years,  but  execution  must  issue  on  the  judgment  withiu  one  year,  or 
the  lien  is  lost,  as  against  any  other  judgment  creditor.  Judgment  bears 
intereat  at  the  same  rate  as  the  contract  oh  which  it  was  rendered. 

Stat  Laws.  Stay  of  execution  is  allowed  0UI7  in  justices'  courts  on  giv- 
ing bond  with  surety  within  ten  days  after  judgment  was  given,  as  follows; 
On  sums  not  exceeding  five  dollars,  sixty  daysj  between  five  and  twenty  dol- 
lars, ninety  days;  between  twenty  and  fifty  dollars,  one  hundred  and  fifty 
days;   of  fifty  dollars  and  over,  two  hundred  and  forty  days. 

SxEUPTiONS.  The  homestead  of  the  head  of  a  family  to  the  value  of  one 
thousand  dollars,  or  if  he  does  not  own  any  homestead,  be  may  select  per- 
sonal or  real  property  to  the  value  of  five  hundred  dollars  in  addition  to  the 
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amonnt  of  peraonal  property  otherwise  exempt,  tiz:  1.  Wearing  Bpp&ral, 
beds,  bedding,  aod  bedBteads  necessary  for  the  familj,  one  eooking-Btove, 
and  one  stove  used  for  warming,  and  fuel  for  stxty  Aa.J».  i.  One  cow,  or,  if 
the  debtor  has  no  cow,  iiousebold  famiture  to  the  value  of  thirt^'-flve  dollan, 
two  swine  or  their  pork,  or,  in  lien  thereof,  household  property'  to  the  vahie 
of  fifteen  dollars,  six  sheep  and  the  wool  and  cloth  therefrom,  or  household 
furnitDie  to  the  value  of  fifteen  dollars,  and  food  for  sueh  a"''"n^',  if  anj, 
for  aixtj  daja.  3.  Bible,  hTmn-books,  psalm  books,  testaments,  and  school- 
books,  and  family  pictures.  4.  Provisions  actually  provided  to  the  value  of 
iUty  dollars,  and  other  articles  of  honsehold  and  kitchen  furniliire  to  the 
vahie  of  fifty  dollars.  S.  One  sewinK-maebine,  one  knitting-machine,  tools 
and  implements  for  trade  not  exceeding  one  hundred  dollars  in  value.  8. 
Personal  earnings  of  the  debtor  or  his  minor  children  for  three  months  on 
an  affidavit  that  it  Is  necessary  for  the  support  of  the  family,  bat  in  action 
for  necoBsarieB  only  ninety  per  cent,  is  exempt.  7.  All  srtieles,  specimens, 
and  cabinets  of  natural  history  or  science,  unless  the  same  are  used  for  a 
show  or  for  making  money. 

In  addition  to  the  above,  to  a  head  of  a  family  who  is  a  drayman,  one 
horse,  harness,  and  dray;  or  who  is  engaged  in  agriculture,  one  horse  or 
yoke  of  cattle,  the  necessary  gear,  and  one  wagon;  or,  if  a  person  piactie- 
ing  medicine,  one  horse,  saddle  and  bridle,  and  books,  medicines,  and  instru- 
ments not  exceeding  in  value  one  hundred  dollars. 

Of  the  property  of  an  unmarried  woman — wearing  apparel  to  the  value  of 
one  hundred  dollars,  sewing-machine,  knitting-machine,  Bible,  hymn-book, 
psalm  book,  and  other  books  to  the  value  of  twenty-live  dollars. 

OKLAHOMA. 

There  is  no  distinction  between  law  and  equity,  and  but  one  form  of  civil 
action,  which  is  begun  by  filing  a  petition  with  the  clerk,  and  the  summons 
being  issued  thereupon. 

ARBE8T  is  not  allowed  in  civil  actions.    ' 

Attachment  may  be  granted  in  civil  action  for  recovery  of  money  on 
executing  and  filing  a  bond  to  the  defendant  and  filing  affidavit  showing  na- 
ture and  amount  of  plaintiff 's  claim,  and  that  it  is  just,  and  one  of  tbe  fol- 
lowing grounds:  1.  That  the  defendant  is  a  foreign  eorporatioo  or  non-reu- 
dent.  2.  Has  absconded  with  intent  to  def rand  creditors.  3.  Has  left  eouufy 
of  residence  to  avoid  service  of  summons.  4.  Conceals  himself  so  that  sum- 
Dions  cannot  be  served  on  him.  5.  Is  about  to  remove  property  beyond  juris- 
diction of  court  to  defraud  creditors.  6.  la  about  to  convert  property  into 
money  to  place  it  beyond  reach  of  creditors.  7.  Has  property  or  rights  of 
action  concealed.  8.  Has  assigned,  removed,  or  disposed  of  property,  or  is 
about  to  do  bo  to  defraud  creditors.  9.  Fraudulently  contracted  debt  sued 
on.  10.  That  damages  sought  are  for  Injuries  resulting  from  commisaion  of 
felony,  misdemeanor,  or  seduction.  11.  Or  tor  price  of  article  agreed  to  be 
paid  for  on  delivery. 

Attachment  may  be  made  before  debt  is  due  when  defendant  has  been 
guilty  of  fraud. 
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Gabnisbuxnt.  Ma7  iseue  on  affidavit  st&ting  amount  of  claim,  tlut 
plaintiff  believes  that  garnishee  has  propertj  of  defendant  in  Iiia  posseBsion 
not  exempt  from  execution,  or  ia  indebted  to  him,  aail  that  defendant  hag  not 
property  euffieient  to  satiafj  plaintiff's  claim. 

JUDOUBNTS  are  liens  on  debtor's  lands  in  the  county  where  rendered  from 
first  daf  of  the  term  when  rendered,  and  in  other  eonnties  from  date  of  filing 
transcript,  add  continue  in  force  five  jears. 

Stat  Laws.  Stay  of  eiecation  on  jadgmenta  by  justices  of  the  peace: 
between  twenty  and  thirty  dollars,  thirty  days;  between  tliirty  and  fifty 
dollars,  sixty  days;    between  fifty  and  one  hnndred  dollars,  ninety  days. 

ExxuFTioNs.  To  head  of  famUy,  a  bomeetead  of  not  exceeding  one  hon- 
dred  and  sixty  acres  with  improvements,  or,  in  a  city,  a  lot  not  exceeding 
one  acre  with  Improvements,  bnt  not  exceeding  five  thousand  dollars  in  value 
if  more  than  a  quarter  of  an  acre;  all  household  fnrnitnre;  cemetery  lot; 
farming  implements  used  on  farm ;  tools,  books  or  apparatus  used  in  any 
trade  or  profession;  family  library,  family  portraits,  pictures,  and  wearing 
apparel;  five  milch  cows  and  their  calves;  one  yoke  of  oxen  with  yokes  and 
chains;  two  hoTses  or  mules  and  one  wagon,  cart,  or  dray;  one  carriage  or 
boggy;  one  gun;  ten  hogs';  twenty  sheep;  saddles,  bridles,  and  hameBs; 
all  prorisionB  and  forage  for  home  consumption  and  use  of  exempt  stock 
for  one  year;  seventy-five  per  cent,  of  current  wages  or  earnings  for  per- 
sona] or  professional  services  earned  within  ninety  days.  To  a  person  not 
head  of  a  family,  cemetery  lot,  wearing  apparel,  tools,  apparatus,  or  books 
belonging  to  trade  or  profesrion,  one  horse,  bridle,  and  saddle,  or  one  yoke 
of  oxen,  and  seventy-five  per  cent,  of  cnrrent  wages  for  personal  services. 
All  pendon  mon^  Is  exempt.  Also  the  library  and  office  equipment  of  min- 
isters of  the  gospel. 

OREGON. 

40TION8.  AU  distinctions  sre  abolished;  there  is  but  one  form,  which  is 
proseented  in  the  name  of  the  real  party  in  interest,  except  in  case  of  execu- 
tors, administrators,  etc.,  and  which  is  begun  by  filing  a  complaint  with  the 
clerk  of  the  court,  and  causing  at  any  time  a  summons  to  issue  thereon  to  be 
served  on  the  defendant. 

ABSI8T.  Defendant  may  be  arrested  at  any  time  before  judgment,  on 
filing  an  affidavit  with  the  clerk  of  the  court.  1.  In  an  action  for  the  recov- 
ery of  money,  or  damages  on  a  contract  when  the  defendant  is  a  non-resident, 
or  is  about  to  remove  from  the  state,  or  when  the  action  ia  for  injuries  to 
person  or  character,  or  injuries  to,  or  wrongful  taking,  detaining,  or  con- 
verting of  proper^.  2.  In  an  action  for  a  fine  or  penalty,  or  on  a  promise 
to  marry,  or  for  money  received,  or  property  embeziled  or  fraudulently  mis- 
appropriated, or  converted  by  a  public  officer  or  ottomey,  or  officer  of  a 
corporation,  as  such,  or  by  a  factor,  agent,  or  broker,  or  for  misconduct  or 
neglect  in  office,  or  in  professional  employment.  3.  In  an  action  to  recover 
possession  of  personal  property  detained,  when  it  is  concealed  so  that  it  can- 
not be  found  by  the  officer,  with  intent  to  deprive  the  plaintiff  of  the  uso 
thereof.  4.  Where  defendant  was  guilty  of  fraud  in  contracting  debt  or  in 
concealing  or  disposing  of  property  for  which  action  is  brought.     5.  Where 
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defendant  has  remored,  or  dieposed  of  his  property,  or  ii  aboat  to  do  so, 
with  Intent  to  defraud  ereditoTB.  No  arreit  of  f emslea  except  for  injory  to 
penon,  character,  or  propertj. 

Attachmknt.  Defendant's  propertj. maj  be  attached  at  the  time  of  ia- 
aning  the  siunmonH,  or  at  any  time  thereafter,  on  plaintiff's  fllisg  a  bond  ftnd 
an  affidavit  showing,  1,  that  defendant  ia  indebted  to  him  upon  a  contract 
for  the  direct  payment  of  money,  specifying  the  amonnt  doe  abore  all  legal 
aet-offe;  2,  that  the  payment  baa  not  been  aecured  by  mortgage,  or  that,  if 
so  secured  security  has  been  rendered  nugatory  by  act  of  defendant,  etc,  or 
that  defendant  is  a  non-resident ;  and  3,  that  the  aiun  claimed  is  a  h&na  Jide 
debt,  and  that  attaclunent  is  not  sought  and  action  proseented  to  hinder,  de- 
lay, or  defraud  creditors.  The  plaintiff  muat  give  aecuritf  for  the  costs  and 
damages. 

Qakmishuknt  is  allowed  on  original  process  by  attachment;  there  ia  no 
distiuetive  process. 

JuDOMENT  Is  a  lien  on  real  estate  in  the  county  wliere  it  was  rendered, 
from  the  date  of  docketing,  and  in  other  counties  from  tlie  flUng  a  transcript 
in  Huch  county,  and  continues  as  such  for  ten  years,  and  bears  interest  at  six 
per  cent,  unless  b  different  rate  was  eontraeted  for,  when  such  rate  is  taken, 
not  exceeding  ten  per  cent. 

Btat.  There  is  do  stay  of  eieentioD  in  Orgeon,  except  on  appeal  and 
filing  a  bond. 

ExBMPnoNS.  1.  Books,  pictures,  and  musical  instruments  to  tbe  value  of 
seventy-flve  dollars.  £.  Neceasary  wearing  apparel  of  the  debtor  to  the 
value  of  one  hundred  dollara,  and,  if  a  householder,  clothing  for  each  mem- 
ber of  the  family  to  the  value  of  fifty  dollars.  3.  Tools,  implements,  ap- 
paratus, team,  vehicle,  harness,  or  library  necessary  for  the  trade,  occupation, 
or  profession  of  the  debtor  to  the  value  of  four  hnndred  dollars,  and  suffi- 
cient food  for  tbe  team  for  sixty  days.  4.  Of  property  of  a  householder,  ten 
sheep  and  one  year's  fleece,  or  the  yam  or  the  cloth  thereof,  two  cows,  Ave 
awine;  household  goods,  furniture,  and  utensils  to  the  value  of  three  hun- 
dred dollars ;  food  for  animals  for  three  months,  and  for  the  family  for  aix 
months;  three  cords  of  wood  or  one  ton  of  eoal;  domestic  fowls  to  value 
of  (50,  and  a  aeat  or  pew  in  cfanrch.  For  each  white  male  eitiien  above  the 
age  of  sixteen,  one  gun  and  one  revolver.  Homestead  not  exceeding  $3,000, 
nor  160  acres,  or  one  block  in  a  city,  tbe  actual  abode  of  and  owned  by  a 
family  or  some  member  thereof,  Is  exempt.  Also  earnings  for  preceding 
month  to  extent  of  seventy-five  dollars  if  needed  for  family;  but  when 
d(^t  is  for  family  expenses  incurred  within  six  months  only  fifty  par  cent, 
of  such  earnings  is  exempt. 

PBNNSYLTANTA. 

ACTIOHB.  Personal  actions,  except  in  some  special  eases,  are  begun  by  a 
summons;  there  are  practicslly  only  two  classes  of  action,  assumpait  and 
trespass. 

Abbxst.  a  writ  of  capias  may  issue  in  actions  of  tort.  No  person  can  ba 
arrested  in  an  action  to  recover  money  due  on  a  judgment  or  a  contract,  or 
for  damages  for  the  non-performance  of  a  contract,  except  in  pioceediugi^ 
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as  for  coDtempt,  to  enforce  civil  procees.ln  actions  for  fines  or  penalties,  for 
breach  of  promise  of  marriage,  for  rnoue)'  collected  bj*  a  public  officer,  or 
for  nuBconduct  or  negJeet  in  office  or  profegsional  employment.  But  after 
bringing  suit,  before  or  after  judgment,  defeudaot  may  be  arreirted,  on  affi- 
davit tbat  he  is  about  to  removs  Ms  property  beyond  tbe  jariadiction  of  the 
court  to  defrand  creditors,  or  has  done  so,  or  that  he  has  property  frandu- 
lently  concealed,  or  rights  of  action  or  interest  in  public  or  corporate  etoeks, 
which  he  ref obcb  to  apply  to  the  payment  of  his  debts,  or  that  he  fraudulently 
contracted  the  debt.  In  these  cases  affidavit  must  be  made  of  the  necessary 
facts. 

Attachuekt.  Property  of  the  defendant  may  be  attached,  if  the  pl^n- 
tiff  makes  affidavit  tliat  the  defendant  is  justly  indebted  to  him  in  a  sum  ex- 
ceeding one  hundred  dollars,  stating  the  uature  and  amount  of  the  claim,  and 
that  defendant  is  about  to  remove  hia  property  out  of  the  jurisdiction  of  the 
court,  with  intent  to  defraud  creditors,  or  that  he  has  property  or  rights  that 
he  fraudulently  conceals,  or  that  he  has  assigned,  disposed  of,  or  concealed 
his  property,  or  is  about  to  do  so,  with  intent  to  defraud  creditors,  or  that  he 
fraudulently  contracted  the  debt.  The  property  of  non-reaidentB  may  be  at- 
tached without  affidavit,  except  in  actions  ese  da}ietu.     Plaintiff  must  give 

Qaskishuekt.  Attachment  may  issue  after  judgment,  on  the  property  or 
debts  due  the  defendant  in  the  hands  of  third  parties,  and  garnishee  may  b« 
summoned  in. 

JUDOUKNT  bears  interest  at  six  per  cent.,  and  is  a  lien  on  real  estate  in  the 
couDty  where  rendered.  It  may  be  transferred  to  other  counties  and  con- 
tinues a  lieu  for  five  years,  but  after  that  may  be  revived  by  scire  facta*. 

Stay  Laws.  Stay  of  execution  ia  allowed  on  judgments  in  actions  of  con- 
tract, by  giving  bond  with  surety,  or  offering  saffldent  unincumbered  real 
estate,  as  follows;  On  suras  not  exceeding  two  hundred  dollars,  six  months; 
between  two  hundred  and  Ave  hundred  dollars,  nine  months;  over  Ave  hun- 
dred dollars,  one  year.  In  justices'  courts,  as  follows:  On  sums  not  ex- 
ceeding twenty  dollars,  three  months;  between  twen^  and  sixty  dollars,  six 
months;  over  sixty  dollars,  nine  months.  There  is  no  stay  on  judgments 
for  one  hundred  dollars  or  less,  for  wages  of  manual  labor. 

BxEUPnoHB.  Property,  real  or  personal,  to  the  value  of  three  hundred 
dolbn,  exclusive  of  wearing  apparel  of  the  defendant  and  bis  family,  and 
all  Bibles  and  school-books  in  use  in  the  family,  and  sewing-machine.  There 
is  no  exemption  in  judgment  for  wages  of  manual  labor  for  one  hundred  dol- 
lars or  less,  or  for  board  for  four  weeks  or  less.  There  is  no  homestead  ex- 
emption. 

THE  PHILIPPINES. 

AcTioNB.  All  actions  must  be  prosecuted  in  the  name  of  the  real  party  in 
interest,  and  are  commenced  by  filing  a  complaint  setting  forth  the  grounds 
of  action,  on  which  the  clerk  of  court  issues  a  summons  to  the  defendant. 

Abbgst.  Defendant  may  be  arrested  in  an  action  for  recovery  of  money 
or  damages  on  cause  of  action  arising  on  contract  express  or  implied:  1. 
When  defendant  is  about  to  depart  from  the  Philippines  with  intent  to  de- 
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fraud  creditors;  2.  In  action  for 'money  or  property  embezzled  or  fraadn- 
lently  misapplied  or  converted  to  his  own  ose  by  a  public  officer,  officer  of  a 
corporation,  sttoroey,  factor,  agent  or  clerk,  or  by  any  other  person  in  a 
fiduciary  capacity,  or  for  irilful  violation  of  duty;  3.  In  action  to  reeorer 
poBBession  of  personal  property  concealed,  removed  or  disposed  of  to  pre- 
vent its  being  taken  by  officer;  4.  When  defendant  has  been  guilty  of  fraud 
in  contracting  the  debt  or  obligation  sued  on;  b.  When  defendant  has  dis- 
posed of  his  property  or  is  about  to  do  so  to  defraud  ereditora. 

Plaintiff  must  furnish  security  for  payment  of  damages  and  costs. 

Attacbuknt.  May  be  obtained:  1.  In  all  cases  mentioned  above  as 
grounds  for  arreat,  but  plaintiff  must  elect  between  arrest  and  attachment; 
2.  In  action  against  a  non-resident  defendant. 

Gabnishuent.  Seal  estate  standing  in  the  name  of  another,  and  goods, 
debts  or  credits  in  hands  of  a  third  party  may  be  reached  by  service  of  order 
of  attachment  aa  above. 

jDitauBNTS.     Are  not  liens  on  real  estate. 

ExEUFTiONS.  1.  The  debtors's  homestead  in  which  he  resides,  and  laud 
necessarily  used  in  connection  therewith,  not  exceeding  in  value  one  hundred 
and  fifty  pesos.  2.  Tools,  and  implements  necessarily  used  in  his  trade  or 
employment.  3.  Two  horses  or  two  cows,  or  two  carsbaos,  or  other  beastB 
of  burden  such  as  the  debtor  may  select,  not  exceeding  in  value  one  hnndred 
and  fifty  peaoa  and  necessarily  used  by  him  in  his  ordinary  occupation.  4. 
His  ueeesaary  clothing,  and  that  of  his  family.  5.  Household  furniture  and 
utensils  necessary  for  housekeeping,  such  as  debtor  may  select,  not  exceeding 
in  value  seventy-five  pesos,  fl.  Provisions  actually  provided  for  three  months. 
7.  Professional  libraries  of  lawyers,  judges,  clergymen,  doctors,  school  teach- 
ers and  Tunsic  teachers,  not  exceeding  in  value  five  hundred  pesos.  8.  One 
fishing  boat  and  net  not  exceeding  in  vahie  twenty-five  pesos  of  any  fisher- 
man.   9.  Lettered  gravestones. 

POKTO  RIOO. 

AonONB.  There  is  only  one  form  of  civil  action,  which  is  brought  Lu  the 
name  of  the  real  party  Id  interest  and  is  commenced  by  flling  a  written  com- 
plaint, on  which  summons  is  issued. 

Abb£st.  May  be  nmde  at  any  time  before  judgment  in  an  action  for  the 
recovery  of  money  or  damages:  1.  In  an  action  on  contract  when  defendant 
is  about  to  leave  Porto  Bico  to  defraud  creditors;  or  in  action  for  damages 
for  wilfol  injury  to  person,  character  or  property;  2.  In  action  to  recover 
property  embezzled  or  misappropriated,  by  a  judge,  officer  of  a  corporation, 
attorney,  broker,  agent,  clerk,  or  other  person  in  a  fiduciary  capacity;  3.  In 
action  to  recover  personal  property  unjustly  detained  which  has  been  sold  or 
removed  to  prevent  its  being  found;  4.  When  the  obligation  was  Incurred 
by  fraud;  5.  Where  defendant  is  about  to  dispose  of  property  to  defraud 
creditors,  fraudulently  declaring  himself  to  be  Insolvent.  Plaintiff  most  file 
affidavit  and  give  security  for  costs  and  damages.  There  is  no  imprisonment 
for  debt. 

Attachmbnt.  May  be  obtained  in  any  action  for  fulfilment  of  an  obliga- 
tion, including  contracts,  damages,  claims  for  negligence,  etc.    PlaintifF  must 
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flie  petition  Betting  forth  gTonnda  of  action,  and,  nnleM  obligation  has  been 
confeased  bf  defendant  in  irriting  in  some  jadicial  proceeding,  he  must  also 
give  secnritj  for  coeta  and  damagea. 

Gaknibhkxnt.  Propertj  of  defendant  in  the  handi  of  third  persona  ma; 
be  reached  on  attachment  proceedings  as  above. 

JuiMiicKNT.  Is  not  a  lien  npon  real  estate.  It  must  be  satisfied  first  from 
personal  property,  and,  if  that  is  insufficient,  then  from  real  estate.  Third 
persons  ma;  be  siinimoned  and  examined  as  to  propertj  of  defendant  in  their 
hands. 

EzufPnoNS.  For  every  bouaeholder  having  a  familj,  a  homestead  estate 
in  a  farm,  plantation,  or  lot  and  building  to  the  valne  of  five  hundred  dol- 
lars, occupied  hj  him  as  a  residence.  The  following  are  also  exempt:  Fur- 
niture and  books  to  the  extent  of  one  hundred  dollars,  neeessaiy  house,  table 
and  kitchen  famitare,  including  sewing-machine,  stove,  furniture,  beds,  ein., 
not  eseeeding  two  hundred  dollars,  wearing  apparel,  banging  pictures,  oil 
paintings  and  drawings  drawn  or  painted  b;'  anf  member  of  the  family,  fam- 
ily portraits,  one  cow  with  her  calf,  one  hog  with  her  sucking  pigs,  farm 
utensils  not  exceeding  one  hundred  dollars,  two  oxen,  two  horses,  or  two 
mules,  with  their  harness,  with  food  for  snch  animals  for  a  month.  Also 
water  rights  not  to  exceed  the  amount  of  water  need  for  the  irrigation  of 
lands  actuaUy  under  cultivation  and  grain  and  vegetables  actually  reserved 
for  planting  within  the  next  six  months  not  exceeding  two  hundred  dollars, 
tools  of  mechanics,  etc.,  not  to  exceed  three  hundred  dollars,  instruments  of 
a  physician,  anrveyor,  or  dentist,  with  their  professional  libraries,  the  pro- 
fessional libraries  of  attorneys,  judges,  and  ministers.  For  a  miner,  his 
dwelling,  not  exceeding  valoe  of  two  hundred  dollars,  withsluices  and  ma- 
chinery not  to  exceed  two  hundred  dollars,  one  saddle  animal  and  one  pack 
animal,  not  to  exceed  in  value  one  hundred  dollars.  For  a  cartman,  dray- 
an,  hackman,  teamster,  or  laborer,  two  oxen,  two  horses,  or  two  mules,  and 
their  harness,  one  cart  or  track,  etc.  For  a  physician,  surgeon  or  Diioister 
one  horse  with  vehicle  and  harness  and  fodder  for  one  month.  Earnings  of 
a  judgment  debtor  for  thirty  days  when  necessary  for  use  of  family.  Insur- 
ance oik  life  or  debtor  to  amount  of  Sfty  dollars  annual  premium. 

RHODE  ISLAND. 

Actions  are  begun  by  original  writ  of  summons,  arrest,  or  attachment. 
The  common  law,  as  modified  by  statute,  prevails. 

ASSEST.  Writ  of  arrest  may  issue  In  action  for  any  cause  except  recovery 
of  debt  or  taxes.  1.  To  recover  debts  contracted  before  July  1,  1870.  2, 
In  any  aetian  of  contract  on  affidavit  annexed  to  the  writ,  that  tbe  claim  is 
just  and  that  the  plaintiff  expects  to  recover  enough  to  give  the  court  juris- 
diction; and  also,  either  that  defendant  Is  about  to  leave  the  State  without 
leaving  sufficient  property  to  be  taken  on  execution,  or  that  tbe  defendant 
committed  actual  fraud  In  contracting  tbe  debt  or  in  concealing  or  disposing 
of  his  property.  Plaintiff,  after  commencement  of  the  action,  may  sue  out 
the  writ  to  arrest  at  any  time  before  Judgment,  by  making  a  similar  affi- 
davit, and  arrest  on  execution  may  be  ordered  by  court  on  the  same  grounds. 
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No  bond  is  required.    No  female  eau  be  aneBted  in  action  of  contraet,  nm 
any  voter  on  election  da;,  or  the  day  preceding  or  followiog. 

Attachuent.  Writ  of  attactunent  issues  against  property  of  the  defend- 
ant and  personal  property  in  tbe  tianda  of  ttiird  parties,  as  truateei,  on  an 
alBdavit  by  tlie  plaintifT,  liis  ageoC  or  attorney,  endorsed  on  or  annexed  to 
tlio  writ  tbat  plaintiff  had  a  just  claim  against  defendant  that  is  due,  upon 
which  plaintiff  expects  to  recover  a  sum  sufflcient  to  give  jurisdiction  to  tbe 
eonit,  and  upon  giving  a  bond  to  the  officer  if  required. 

Qabxisruent  issues  by  original  writ  of  attachment  against  personal 
property  of  the  defendant  in  the  hands  of  a  third  party.  (See  Attacb- 
JMNT.) 

JUDQMBNT  is  not  a  lien  on  real  estate.  It  bears  interest  at  Bis  per  cent. 
There  is  no  stay  of  execution,  except  for  cause  shown. 

EzBUFTiONS.  1.  Wesring  apparel  of  the  defendant,  and  bis  family  if  he 
bas  one.  2.  Working  tools  of  the  debtor  necessary  to  his  occupation  to  the 
value  of  two  hundred  dollars,  and  library  of  professional  man.  3.  House- 
bolil  furniture  and  stores  of  a  housekeeper,  not  exceeding  three  hundred  dol- 
lars. 4.  Bible,  school  and  other  books  in  nee  in  bis  family,  not  exceeding 
three  hundred  dollars  in  value.  5.  One  cow,  and  one  and  a  half  tons  of  hay, 
of  a  housekeeper.  6.  One  hog,  one  pig,  and  the  pork  of  the  same,  of  a  house- 
keeper. 7.  Uniform  and  accoutrements  of  a  militia  man.  8.  Pew  in  church. 
9.  Lot  in  burying- ground.  10.  Mariners'  wages  due  or  accruing.  II.  Debts 
secured  by  bills  of  exchange  or  negotiable  promissory  notes.  12.  Salary  or 
wages  to  the  amount  of  ten  dollars,  when  the  cause  of  action  is  not  for  nec- 
essaries. 13.  Wages  of  wife  or  minor  children  of  debtor.  There  is  no  home- 
stead exemption. 

SOUTH  CAROLINA. 

Actions.  All  distinctions  between  actions  are  abolished,  and  there  is  but 
one  form  for  all  civil  actions,  prosecuted  in  the  name  of  the  real  party  in  in- 
terest, except  in  case  of  executors,  administrators,  etc,  and  begun  by  the 

Aksest.  Defendant  may  be  nrrested  on  afiidavit  on  the  part  of  the  plaia- 
tiff:  1.  In  an  action  for  money  received  or  property  enibeizled  or  fraudu- 
lently misappropriated  by  u  imblii.  oHicer,  or  an  Btlorney,  or  officer  or  agent 
of  a  corporation,  as  such,  or  factor,  a^ent,  or  broker,  or  for  any  misconduct 
or  neglect  in  official  or  professional  employment.  2.  In  an  acttoa  to  recover 
possession  of  personal  property  fraudulently  detained,  or  when  the  property 
is  BO  dl!<poBed  of  that  it  cnnnot  bo  found  by  the  sheriff,  and  with  intent  to 
deprive  plaintiff  of  benefit  of  tlic  siimc.  3.  Where  the  defendant  was  guilty 
of  fraud  in  contracting  the  debt  or  in  concealing  or  disposing  of  the  prop- 
crty  sued  for,  or  where  the  action  is  for  damages  for  fraud  or  deceit.  4. 
Where  the  defendant  bas  removed  or  disposed  of  his  property,  or  is  about 
to  do  30,  with  intent  to  defraud  creditors,  5.  Suit  may  be  brouglit  on  a 
note,  etc.,  nor  yet  due,  and  srrest  made  on  affidavit  by  plaintiff  that  defend- 
*nt,  being  a  resident  of  the  State,  i&  about  to  abscond  or  depart  from  tbe 
State,  and  that  plaintiff  had  no  knowledge  of  his  intent  to  leave  the  State 
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whea  he  took  the  note.  No  female  can  be  Brreated.  The  pUuotiff  nnet  give 
an  undertaking  with  security . 

Attachment  mny  issue  in  &a  actioD  at  contract  to  recover  money  or  prop- 
erty or  damages  for  the  wrongful  converaioQ  or  detention  of  peraonal  prop- 
erty or  for  injuries  to  pergon  or  property,  where  the  defendant  ia  a  foreign 
corporation  or  a  non-reBident,  or  haa  absconded  or  concealed  himself,  or  is 
abont  to  remove  his  property  from  the  State,  or  has  asslgDed,  diiposed  of,  or 
Becreted  bia  property,  or  is  about  to  do  bo,  with  intent  to  defrand  creditors, 
OD  an  affidavit  stating  one  of  the  abore  gronnda,  and  giving  security  to  de- 
fendant. Attachment  may  also  issue  against  owner,  agent,  or  master  of  sail- 
ing vessel  for  pilotage  fees  on  affidavit  stating  amount  due  and  that  Teasel  is 
about  to  depart  from  the  State.  Attachment  will  lie  for  a  debt  not  due  if 
fraud  be  shown  in  evading  the  debt.     The  plaintiff  must  give  secnrity. 

Qabnishment  is  effected  only  by  attachment. 

JUWJMENT  is  a  lien  on  real  propert/  for  ten  years;  and  judgmenta  for 
money  bear  interest  at  seven  per  cent. 

There  is  no  stay  of  execution  except  on  appeal  and  giving  bond. 

EXEMmONB.  Homeatead  of  the  head  of  the  family  not  exceeding  in  yalue 
one  thonsaad  dollars  with  tbs  yearly  products  thereof,  and  personal  property 
to  tbe  amount  of  five  hnodred  dollars. 

SOUTH  DAKOTA. 

ACTtOHB  are  commenced  by  service  of  summons  and  must  be  prosecuted  by 
the  real  party  in  interest. 

ASBEST.  Aa  order  of  arrest  may  be  obtained  in  the  following  casee  on 
plaintiff's  filing  an  affidavit  setdng  forth  the  facts  on  which  it  is  asked,  and 
furnishing  security,  vis:  In  an  action  for  damages  not  founded  on  contract, 
where  defendant  is  a  non-resident,  or  is  about  to  remove  from  tbe  State,  or 
where  action  is  for  injury  to  person  or  character  or  for  injury  to  or  wrong- 
fully taking,  detaining,  or  converting  property;  in  an  action  for  a  fine  or 
penalty  or  on  a  promise  to  marry,  or  for  money  received  or  property  embez- 
zled, or  fraudulently  misapplied  by  a  public  officer,  attorney,  or  other  person, 
in  a  fiduciary  capacity,  or  for  any  miscondnct  or  neglect  in  office  or  in  a  pro- 
fessional employment;  in  an  action  for  recovery  of  personal  property  dis- 
posed of  or  concealed  to  prevent  its  being  taken  by  the  sheriff,  or  where  debt 
was  fraudulently  contracted,  or  where  debtor  has  removed  his  property  or  is 
about  to  do  so  to  defraud  creditors.  Arrest  for  debt  is  abolished.  No  fe- 
male ceo  be  arrested  except  on  action  for  wilful  injury  to  person,  character, 
or  property.    The  plaintiff  must  give  security  for  the  eosta  and  damages. 

Attaohmekt  may  issue  in  ail  cases  against  a  foreign  corporation  which 
haa  not  appointed  an  agent  for  service  of  process  or,  a  non-resident,  or  a 
defendant  who  has  absconded  or  concealed  himself,  or  is  about  to  remove  bis 
property  from  the  State,  or  has  disposed  of  or  secreted  his  property,  or  is 
about  to  do  BO  with  intent  to  defraud  creditors. 

Plaintiff  must  file  affidavit  stating  ground  of  claim  and  amount  and  one 
of  causes  above  stated  or  that  debt  was  incurred  for  property  obtained  onder 
false  pretenses,  and  give  security. 

Attachment  may  issue  in  certain  cases  before  maturity  of  claim. 
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Oaxnishusnt.  Proceedings  may  be  institated  prior  to  jodgmeut  in  M- 
tiona  on  eoatracta,  and  after  eieeotion  ismed  in  anj  action. 

JUDOMINT  is  a  lien  on  defendant 'e  real  estate  in  ereij  count;  where  it  is 
docketed,  for  ten  years  from  time  of  docketing  in  the  county  where  rendered. 

SXEumON.  Homesteed  not  exceeding  on6  acre  in  a  town  plot,  or  one 
hundred  and  sixty  acres  elsewhere,  with  house  and  buildings,  to  the  extent 
of  five  thousand  dollars.  All  family  pictures,  pew,  burial  lot,  family  Bible 
and  school-books,  family  library  not  exi:eeding  in  value  two  hundred  dollars, 
wearing  apparel  of  debtor  and  family,  provisious  and  fuel  for  one  year,  and 
other  personal  property  to  be  selected  by  debtor  not  exceeding  in  value  seven 
hundred  and  fifty  dollars,  or  three  hundred  dollars  if  debtor  is, single. 

Instead  of  the  seven  hundred  and  fifty  dollars  exemption,  debtor,  the 
head  of  a  family  may  select  the  following: — Books  and  musical  instnunents 
for  use  of  family  not  exceeding  two  hundred  dollars,  honaehold  and  kitchen 
furnitnre  not  exceeding  two  hundred  dollars,  two  cows,  five  swine,  two  yoke 
of  oxen  or  one  span  of  horses  or  mules,  twen^-flve  sheep  and  their  lanibs 
under  six  months  old,  and  all  wool  from  the  same  or  cloth  or  jam  manu- 
factured therefrom,  food  for  animalg  for  one  year,  one  wagon,  one  slri^, 
two  plows,  one  harrow,  farming  machinery  and  ntenrils  not  exceeding  twelve 
hundred  and  fifty  doltara;  tools  and  implements  of  a  mechanic  need  for  lua 
trade  or  business,  and  stock  in  trade  not  exceeding  two  hundred  dollars;  li- 
brary and  instruments  of  a  professional  man  not  Uceeding  three  hundred 
dollars.  Avails  of  life  insurance  received  by  widow  or  children  are  exempt 
to  value  of  five  thousand  dollars. 

TENNESSEE. 

Actions.  There  is  only  one  form  for  all  actions,  which  are  begun  by  a 
summona  issued  by  the  clerk  of  the  court  and  directed  to  the  sheriff.  Plain- 
tiff must  usually  give  security  for  costs. 

Abrest.     There  is  no  arrest  for  debt  in  Tenueisee. 

Attachuent  may  be  had  at  the  commeDcement  of  the  action  for  a  debt  or 
demand  due  or  after  action  begun,  either  before  or  after  judgment,  for  any 
cause,  where,  1,  the  debtor  ia  a  non-resident;  2,  or  is  about  to  remove  him- 
self or  his  property  out  of  the  State;  3,  or  has  removed  out  of  the  connty 
of  his  residence  privately,  or  is  abont  to  do  «o;  4,  or  has  concealed  himadf 
BO  that  process  cannot  be  served  on  him;  S,  has  absconded  or  concealed  him- 
self or  his  property ;  6,  has  fraudulently  disposed  of  his  property  or  ia  abont 
to  do  so ;  7,  where  any  person  liable  for  a  debt,  and  a  nou-resident,  dies  leav- 
ing property  within  the  State;  8,  where  defendant  la  a  resident  of  the  coun- 
ty, but  aommoDB  is  returned  "net  found  in  the  county."  The  plaintiff  or 
faia  agent  must  make  an  oath  in  writing  of  the  nature  and  amount  of  the 
debt,  and  one  of  the  above  canaes,  and  give  security  to  the  defendant. 

Oaecnishuent,  Where  property,  chosen  in  action,  or  effects  of  the  de- 
fendant are  in  the  hands  of  a  third  party,  or  such  party  is  indebted -to  the 
defendant,  attachment  may  issue  by  garnishment.  Also  on  execution,  where 
the  sheritT  canuot  find  aufficient  property  to  satisfy  the  execution. 

JUDQUENT  is  a  lien  on  real  estate,  in  the  county  where  rendered,  from  tbe 
date  of  rendition,  and  in  other  counties  from  the  date  of  registration  of  ft 
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certified  eopj;  but  the  lien  Is  lost  unless  execution  is  take^  out  and  the  land 
sold  nithin  twelve  months  after  rendition.  Judgment  bears  interest  at  six 
per  cent. 

Stay  or  Exicution.  On  judgments  before  a  justice  of  the  peace  szecn- 
tioa  will  be  stayed  for  eight  months  on  giving  securitjr  for  debt,  ioterest, 
and  costs. 

ExKUPTiovB.  Ninety  per  cent,  of  the  income  already  earned  of  a  resident 
18  years  of  age  or  over,  earning  or  receiving  $40.00  or  under  per  month  is 
exempted,  and  436.00  when  the  amonnt  exceeds  $40.00.  Personal  property 
of  the  head  of  a  family;  tno  beds,  bedsteads  and  bedding,  ami  for  every 
three  children  one  additional  bed,  etc.;  the  bedsteads  not  to  exceed  tnentj- 
flve  dollars  in  value;  two  cowb  anS  calves,  and  if  the  family  consists  of  six 
persons. or  more,  three  cows  and  calves;  one  dozen  knives  and  forks,  dozen 
plates,  six  dishes,  set  of  tablespoons,  set  of  tesBpoons,  tray,  tno  pitchers, 
waiter,  eo£Fee-pat,  tea-pot,  canister,  cream-jug,  one  dozen  cups  and  saucers, 
dining-table,  and  two  table  cloths,  dozen  chairs,  bureau,  not  to  exceed  forty 
dollars  in  value,  safe  or  press,  wash-basin,  bowl  and  pitcher,  washing-kettle, 
two  waahing-tubs,  chum,  looking  glass,  chopping-axe,  spinning  wheel,  loom 
and  gear,  pair  cotton  cards,  pair  wool-cards,  eooking-Btove  and  utensils,  set 
ordinary  cooking  utensils,  meat-si^e,  wheat-sieve,  cradle,  Bible  and  hymn- 
book,  and  all  school-books,  two  horses  or  two  mules,  or  one  horse  and  one 
mule,  or  one  horse  or  mule,  and  one  yoke  of  oxen  and  gear,  two-horse  or  one- 
horse  wagon  to  the  value  of  seventy-five  dollars,  and  the  harness,  man's  sad- 
dle, wunan'a  saddle,  two  riding- bridles,  twenty-five  barrels  of  com,  twenty 
bushels  of  wheat,  five  hundred  bundles  of  oats,  Ave  hundred  bundles  of  fod- 
der, one  stack  of  hay  to  the  value  of  twenty  dollars;  if  the  family  is  less 
than  six  persons,  one  thousand  pounds  of  pork  slaughtered,  or  on  foot,  or  six 
hundred  pounds  of  bacon;  or  if  the  family  consists  of  more  than  six  persona, 
twelve  hundred  pounds  of  pork,  or  nine  hundred  pounds  of  bacon,  poultry 
to  the  value  of  twenty-five  dollars,  fifty  sheep  and  the  fleeces  from  same, 
twenty-flve  stands  of  bees  and  the  products  of  same;  six  cords  of  wood  or 
one  hundred  bushels  of  coal,  one  sewing-machine,  one  hundred  gallons  of 
sorghum  molasses,  one  hundred  pounds  soap,  fifty  pounds  lard,  one  hundred 
pounds  flonr,  fifty  pounds  salt,  one  hundred  pounds  beef  or  mutton,  twenty 
pounds  coffee,  fifty  pounds  sugar,  three  bushels  meal,  one  bushel  dried  beans, 
one  bnshel  dried  peas,  fifty  bushels  of  Irish  potatoes,  fifty  bushels  sweet  po- 
tatoes, ten  bushels  turnips,  one  psir  andirons,  one  clock,  one  pound  each  of 
pepper,  spice,  and  ginger,  canned  fruit  put  up  for  the  family  not  exceeding 
twenty  dollars  in  value,  twenty  bushels  of  pea-nuts,  three  strings  of  red  pep- 
pers, four  gourde,  carpet  in  use,  not  exceeding  twenty-flve  dollars  in  value, 
and  two  hundred  bushels  of  cotton-seed.  If  the  head  of  the  family  is  en- 
gaged in  agriculture,  two  plows,  two  hoes,  gmbbing-hoe,  cutting-knife, 
harvest-cradle,  plow-gears,  pitchfork,  rake,  three  iron  wedges,  five  sheep,  ten 
stock  bogs.  Also  the  tools  of  a  mechanic,  and  if  ho  he  the  head  of  a  family, 
two  hundred  dollars'  worth  of  lumber  or  material  or  products  of  his  labor. 
One  gun  to  every  male  person,  and  to  every  female  who  is  the  head  of  a 
family.  To  a  head  of  a  family,  fifty  pounds  of  picked  cotton,  twenty-flve 
pounds  wool,  leather  for  winter  shoes;   also  three  hundred  pounds  of  tobacco 
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in  tbe  bandi  of  tfae  prodneer,  and  tUit7-flTe  dollars'  worth  of  roaghnew  eon- 
eUtiiig  of  oata,  fodder,  or  haj.  A  homestead  of  the  head  of  a  famify  of  tba 
Talne  of  one  tbonaand  doHaia. 

TEXAS. 

AOTioHa  are  began  bj  petitioo  filed  with  the  clerk  of  the  court  upon  which 
a  citation  iHsnes  to  the  defendant. 

ASBBBT  for  debt  ia  abolished. 

AmCHUENTB  maj'  IsHue  upon  an  affidavit  bj  the  plaintiff  or  hia  attorney, 
Btatisg  that  the  debt  is  a,  joat  one,  and  the  Bmoiutt  of  the  same,  together 
with  :!■?  of  the  following  gronnds:  1.  That  defendant  ia  a  non-resident  or  a 
foreign  corporation.  S.  That  be  is  abont  to  remove  out  of  the  State,  and  hai 
refnsed  to  paj  or  secure  plaintiff's  claim.  3.  Or  that  he  eecretea  himaelf,  so 
that  process  cannot  be  served  on  him.  4.  That  he  has  secreted  his  property 
for  the  purpose  of  defrauding  creditora,  or  is  about  to  do  so.  5.  That  he  ii 
aboDt  to  remove  his  property  out  of  the  State,  without  leaving  sufBcient  re- 
maining  for  the  payment  of  his  debts.  6.  That  he  is  about  to  remove  his 
property  beyond  the  jurisdiction  of  the  court,  with  intent  to  defraud  credi- 
tors. 7.  That  he  is  abont  to  transfer  or  secrete  his  property,  or  has  done  so, 
with  intent  to  defraud  creditors.  8.  That  he  is  about  to  convert  his  property 
into  money,  for  the  purpose  of  defrauding  creditors.  9.  That  the  debt  is  due 
for  property  obtained  nnder  false  pretences.  And  he  must  also  ewear  that 
the  attachment  is  not  sued  out  for  the  purpose  of  injuring  the  defendant, 
and  that  tbe  original  petition  is  true,  and  give  security  to  defendant. 

OABNiSHitENT  may  iasue  after  suit  brought  on  affidavit  of  plaintiff  that 
the  amount  clumed  is  just,  due,  and  unpaid;  that  be  does  not  know  of  anj 
property  of  defendant  not  exempt,  sufficient  to  satisfy  the  claim,  and  that  be 
believes  that  any  parties  (naming  them)  are  indebted  to  the  defendant,  or 
have  property  or  efFects  of  the  defendant;  also,  where  judgment  has  I)een 
rendered,  or  attachment  sued  out  on  affidavit. 

JuuGMENT  is  a  lien  on  real  estate  in  the  county  where  it  was  rendered,  and 
in  other  counties  it  becomes  such  by  filing  a  transcript.  The  lien  continues 
for  ten  years,  but  unless  execution  issues  within  twelve  months  it  ceases  to 
bind  the  property. 

Stat  Lawb.  Stay  of  execution  is  allowed  only  in  justices'  courts  for 
three  months,  on  giving  bond  with  good  security. 

BxZMPTIOiTs.  A  homestead  of  two  hundred  acres  not  in  any  town  or  city, 
or  a  lot  or  lots,  in  a  city,  town,  or  village,  not  to  exceed  five  thousand  dollara 
in  value.  Also  to  every  head  of  a  family,  all  household  and  kitchen  furni- 
ture, all  implements  of  husbandry,  tools  or  apparatus  of  trade  or  profession, 
family  library,  and  family  portraits  and  pictures,  five  milch  cows  and  calves, 
two  yoke  of  oxen  with  yokes  and  chair,  two  horses  and  one  wagon,  one  car- 
riage or  buggy,  one  gun,  twenty  hogs,  twenty  head  of  sheep,  all  provisions 
and  forage  for  home  use,  bridles,  saddles,  and  harness  necessary  for  the  use 
of  the  family,  and  a  lot  in  a  cemetery;  to  every  person  not  the  head  of  a 
family,  a  horse,  bridle,  saddle,  necessary  wearing  apparel,  tools,  apparatus, 
apd  private  library,  and  burial  lot.    Current  wagea  cannot  be  ganisbeed. 
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UTAH. 

AonOKB.  There  is  but  one  fonn  of  civil  action,  which  is  commenced  b]r 
the  filing  of  s  complaint  end  the  imuing  of  a  summoDs.  Noa-reaidentH  tna;' 
be  reqnired  to  give  aecuri^  for  the  costa. 

Assist.  No  person  can  be  arrested  in  a  civil  action  except  an  abaeODding 
debtor.  PlaiotifF  most  show  bj  affidavit  that  case  is  within  this  provisian, 
and  furnish  written  nndertaking  with  two  sureties  for  not  less  than  Ave 
hundred  dollars,  to  paf  all  costs  and  damages  incurred  b^  defendant  in  caae 
the  arrest  be  unlawful.    ' 

Attachheht.  Attachment  maj'  iMue  at  commencement  of  the  suit  or  at 
anj  time  thereafter,  on  flling  with  the  clerk  of  the  coart  an  affidavit  show- 
ing that  defendant  is  indebted  to  plaintiff,  specifying  tbe  amount  above  all 
legal  set-ofFs,  and  whether  upon  a  judgment  or  an  ezpren  or  implied  con> 
tract,  and  that  the  some  has  not  been  eeenred  hj  mortgage  or  pledge,  or 
■  that  if  originally  so  secured,  that  the  security  has  become  valueless  without 
any  act  of  the  plaintiff,  that  the  same  is  an  actual,  bona  flde,  existing  de- 
mand, doe  and  owing  from  defendant  to  plaintiff,  and  that  the  attachmeDt 
is  not  Booght  nor  the  action  prosecuted  to  hinder,  delay,  or  defraud  any  credi- 
tor, and  speci^ing  one  or  more  of  the  following  causes:  That  the  defendant 
is  a  non-resident,  or  has  departed  or  is  abbnt  to  depart  from  the  State  to  the 
injury  of  his  creditors,  or  stands  in  defiance  of  an  officer,  or  conceals  himself 
BO  that  process  cannot  be  served  upon  him,  or  has  assigned,  disposed  of,  or 
concealed  any  of  his  property  with  intent  to  defraud  his  creditors,  or  is  about 
to  do  BO,  or  has  fraudulently  contracted  the  debt  or  incnrred  the  obligation 
on  which  the  action  is  brought  Plaintiff  mnst  also  give  security  for  coats 
and  damages. 

OABNtiSHKENT.  Property  or  debts  dne  to  defendant  from  third  persons 
may  be  garnished. 

JinMHENTS  are  liens  upon  real  estate  owned  by  the  defendant  in  the  coun- 
ty, for  eight  years  from  the  time  of  docketing,  and  may  be  made  liens  in  any 
other  county,  from  the  time  of  filing  a  transcript  with  the  recorder. 

Stat  Laws.     There  is  no  provision  for  the  stay  of  execution,  except  by 

Exemptions.  Qiairs,  tables,  desha,  and  books  of  the  value  of  two  hun- 
dred dollars;  library  and  musical  instruments,  necessary  household  furni- 
ture, etc.,  of  the  value  of  three  hundred  dollars;  sewing-machine,  carpets, 
family  paintings,  provision  on  hand  for  three  months,  two  cows  with  their 
sucking  calves,  and  two  hogs  and  all  sucking  piga,  wearing  apparel,  beds  and 
bedding;  farming  implements  of  the  value  of  three  hundred  dollars;  two 
oxen,  horses,  or  mnles,  and  harness,  and  food  for  sntnals  for  sixty  days;  a 
cart  or  wagon;  seed,  grain,  or  vegetables,  not  exceeding  in  value  two  hun- 
dred dollars;  crops  not  exceeding  two  hundred  dollars;  tools  and  imple- 
ments of  a  mechanic  or  artisan,  not  exceeding  in  value  five  hundred  dollarti; 
the  seal  and  records  of  a  notary  public;  the  instruments  and  chests  of  a 
RurgeoD,  phyeician,  surveyor,  or  dentist,  with  their  libraries,  and  the  law  li- 
brsries  and  office  furniture  of  attorneys  and  jndges,  and  libraries  of  minis- 
ters, type-writing  machine  of  stenographer,  etc, ;   printing  presses,  type,  etc,. 
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of  printer,  not  exceeding  five  bondred  doll&rs;  tbe  cabin  of  b  miner,  not  ex- 
ceeding Ave  hundred  dollars  in  value,  and  hie  tools  and  appliances  not  ex- 
ceeding in  value  five  hundred  doUaraj  two  oxen,  horses  or  mules,  and  har- 
nesB  and  vehicle  bj  which  a  cartman,  huckster,  teamster,  or  other  laborer 
habitually  earns  his  living;  and  one  horse,  bamess,  and  vehicle  of  a  pbfsi- 
eian,  surgeon,  or  minieter,  with  fee<]  for  tbe  bone  for  three  months;  one 
half  the  debtor's  earnings  for  persoDal  services  within  thirtj  daja  preceding 
tbe  levy  if  he  baa  a  familj  dependent  on  him;  life  insurance  policies  and 
benefits  where  the  annual  premiums  do  not  exceed  five  hundred  dollars;  al! 
arms,  ammunition,  and  accoutrements  required  by  law  to  be  kept;  all  public 
buildings  and  churches;  to  the  bead  of  a  family,  a  homestead  to  bo  selected 
by  tbe  debtor,  not  exceeding  fifteen  hundred  doUara  in  vaJue,  and  tbe  further 
sum  of  five  hundred  dollars  to  his  wife,  and  two  hundred  and  fifty  dollars 
tor  each  other  member  of  his  family. 

VEBMONT. 

Actions.  The  common  Ian  is  in  force,  and  fhe  old  actions  are  in  use. 
Process  is  by  writ  of  summons  or  attachment. 

Arbist.  Defendant  may  be  arrested  in  any  action  of  tort  for  want  of 
attachable  property,  and  in  an  action  of  contract,  or  on  execntion  issued  in 
an  action  of  contract,  on  an  afSdavit  that  the  afflant  believes  that  defendant  is 
about  to  abscond  or  remove  from  the  State,  and  has  secreted  his  property  to 
the  amount  of  twenty  dollars  not  exempt.  Females  cannot  be  arrested  in 
SMttions  of  contract. 

AttachmeMt  issnes  of  right  on  original  writ,  without  affidavit  or  bond. 
Personal  property  attached  most  be  taken  possession  of  by  tbe  officer  or  a 
copy  of  process  and  return  thereon  filed  in  town  clerk's  office  and  notice 
given  to  the  defendant.  It  is  a  lien  on  personal  property  for  thirty  dajv 
after  judgment,  and  real  property  for  five  months  from  snch  judgment. 

Garnishment  is  called  Tbustee  Peocess.  Action  on  contracts  may  be 
begun  by  trustee  process,  and  any  persons  having  goods,  effects,  or  credits 
may  be  summoned  and  the  property  attached.  Debts  and  legacies,  abso- 
lutely due,  may  be  so  attached,  and  corporations  summoned  as  trustees. 

JUDOMENTS  bear  interest  at  six  per  cent.,  and  are  not  liens  on  real  prop* 
erty.     (See  Attachment.)     There  is  no  stay  of  execution. 

Exemptions.  Suitable  apparel,  bedding,  tools,  arms,  and  articles  of 
household  furniture  necessary  for  the  debtor  and  his  family,  one  sewing- 
machine,  one  cow,  not  exceeding  one  hundred  dollars  in  value,  the  best  swine, 
or  meat  from  one  swine,  ten  sheep  not  exceeding  one  hundred  dollars  in 
value,  and  one  year's  produce  in  wool,  yarn,  or  cloth,  forage  for  ten  aheep 
and  one  cow  and  two  oxen  or  horses,  for  the  winter,  ten  cords  of  firewood  or 
five  tons  of  coal,  twenty  bushels  of  potatoes,  all  growing  crops,  ten  bushels 
of  grain,  one  barrel  of  fiour,  three  swarms  of  bees,  and  hives  and  produce  in 
honey,  two  hundred  pounds  angar,  lettered  gravestones,  Bible  and  other 
books  u!.cd  in  the  family,  one  pew  in  church,  live  poultry  to  the  value  of  ten 
dollars,  professional  books  and  instmnients  of  physician  or  dentist,  and  prs- 
fessional  books  of  an  attorney  or  clergyman,  in  each  case  to  the  valne  of 
two  hundred  dollars,  one  yoke  of  oxen  or  steers,  two  horses  kept  and  used 
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tor  team  noik,  and  sneh  aa  the  debtor  ma;  select  in  lieu  of  one  joke  of  oien 
or  steers,  but  not  eieeeding  tbtee  hundred  doUars  in  value,  arms  and  eqaip- 
ments  used  bj  anjr  soldier  in  the  oerviee  cf  the  United  States  and  kept  aa 
mementoes  of  serriee,  one  two-horse  wagon  or  one  one-horsa  wagon  or  one 
ox  cart,  one  aled  or  set  of  traverse  sleds,  two  harnesses,  two  halters,  two 
chains,  one  plow,  and  one  ox  joke  which,  with  the  oxea,  steers,  or  horses  ex- 
empted, shall  not  exceed  three  hundred  and  flftj  dollara  in  Talne,  also  me- 
chanic 's  tool  chest.  A  homestead  of  a  honaekeeper,  or  hmd  of  a  family,  to 
the  value  of  five  hnndred  dollara. 

VTEQINIA. 

AonoMS.  The  common  law  forms,  except  replevin,  remain,  and  aetiorti 
are  begun  bj  original  writ  and  snmmone.  The  sssignse  of  a  bond  or  note 
maj  sue  in  his  own  name. 

Atttacbuent  may  issne  on  affidavit  that  a  defendant  is — 1.  A  foreign 
corporation ;  2.  Is  a  non-resident  of  the  State  having  estate  or  debts  due  him 
within  the  county  where  suit  is  brought;  or  3.  Is  removing  or  about  to  re- 
move from  the  State  with  intent  to  change  domicile;  or  4.  Has  removed  or 
ia  about  to  remove  property  sued  for,  or  his  estate  or  a  material  part  thereof 
so  that  execution  on  a  judgment  will  be  unavailing;  or  S.  Haa  converted  or 
is  about  to  convert  hia  property  or  part  thereof  into  money,  securities,  etc., 
with  intent  to  hinder,  delay,  or  defraud  creditors;  or  6.  Has  disposed  of  or 
is  about  to  dispose  of  his  estate  or  part  thereof  with  like  intent;  or  against 
a  tenant  for  rent  not  due  but  payable  within  a  year,  on  affidavit  stating 
amount  of  rent  reserved,  when  payable,  and  that  tenant  has  within  thirty 
days  removed  or  is  abont  to  remove  his  efFects  from  the  premises,  not  leaving 
property  liable  to  distress,  suEB^ient  to  satisfy  the  rent  to  become  payable; 
or  against  a  vessel  or  the  estate  of  the  master  or  owner  on  a  claim  for  ma- 
terials or  snpplies,  or  for  wharfage,  pilotage,  contract  for  transportation,  or 
for  injury  to  person  or  property  by  such  vessel  or  any  person  in  charge  of 
her. 

Abbest.  There  is  no  imprisonment  for  debt,  but  defendant  may  be  ar- 
rested and  held  to  answer  on  an  affidavit  showing  the  cause  of  action,  the 
amount  claimed,  and  that  the  defendant  is  about  to  quit  the  State. 

Oashibhuent  is  allowed  on  original  attachment  against  any  person  hav- 
ing goods,  effects,  or  credits  of  defendant,  or  who  is  indebted  to  him,  and 
also  on  writ  of  fitri  facias,  on  suggestion  by  judgment  creditor  that  there  is 
a  lien  by  such  writ  on  any  third  party  as  having  property  of  the  defendant. 

JimouENT  ia  a  lien  on  real  estate  in  the  county  where  rendered  from  the 
first  day  of  the  term  when  rendered,  and  every  other  county  from  the  time  of 
docketing  in  snch  county,  but  aa  against  a  purchaser  for  value  it  must  be 
duly  docketed.  The  lien  may  be  enforced  in  a  court  of  equity.  If  it  appears 
to  the  court  that  the  rents  and  profits  of  the  property  subject  to  the  lien  will 
not  satisfy  the  judgment  in  five  ^ears,  it  may  order  the  property,  or  part  of 
it,  to  be  sold,  and  apply  the  proceeds  to  discharge  the  judgment.  Jadgments 
bear  interest  at  six  per  cent. 
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StAt  or  EzxccnoK.  There  is  no  et&j  of  execution  except  on  appeal,  and 
OQ  small  elainiB  in  the  justicb  conrta,  id  -which  on  security  beinn  eiven  ex- 
eclitioQ  may  be  stayed  for  a  period  not  exceeding  ninety  dajs. 

£:cKUpnoNS.  To  a  householder — 1,  Family  Bible.  2.  Family  pictures, 
school-books  and  library  for  family  use,  to  the  value  of  one  hundred  dol- 
lars. 3.  Seat  or  pew  in  church.  4,  Lot  in  a  burying-ground.  S,  Necessary 
wearing  apparel,  beds,  bedding,  and  bedsteads,  stoves  and  appendages  put 
up,  and  necessary  for  family  use,  not  eicceding  three.  6.  One  cow  and  her 
eait,  one  borse,  sis  chairs,  one  table,  six  knives,  forks,  and  plates,  one  doicn 
spoons,  two  dishes,  two  basins,  one  pot,  one  oveu,  six  pieees  wood  or  earthen 
ware,  one  loom  and  appurteuanees,  one  safe  or  press,  one  spinninK  wheel, 
one  pair  of  cards,  one  axe,  two  hoes,  ten  barrels  com,  or  in  lieu  thereof 
twenty-five  bushels  of  rye  or  buckwheat,  five  bushels  wheat,  or  one  barrel  of 
flour,  two  hundred  pounds  of  pork  or  bacon,  three  hogs,  forage  or  hay  to  t!je 
value  of  ten  dollars,  one  cooking-stove  and  utensils,  one  sewing-machine,  a 
mechanic's  tools  and  utensils  of  trade  to  the  value  of  one  hundred  dollars. 
the  boat  and  tackle  of  an  oyaterman  or  Sshennan  not  exceeding  two  hundred 
dollars;  and  to  &  laboring  man  being  a  honaeholder,  wages  not  exceeding 
fifty  dollars  per  month.  If  the  debtor  is  engaged  in  agriculture,  one  yoke 
of  oxen,  or  one  pair  of  horses  or  mules,  with  necessary  gearing,  one  wagon 
or  cart,  two  plows,  one  drag,  one  harvest  cradle,  one  pitchfork,  one  rake,  two 
iron  wedges.  In  addition  to  the  above  is  allowed  to  a  householder,  widow, 
or  minor  children,  a  homestead  of  real  estate  or  personal  property  to  the 
value  of  two  thoasand  dollars,  except  as  to  certain  preferred  claims. 

WASHINGTON. 

AcnOKS.  All  distiuetionE  In  the  forms  of  actions  are  abolished.  They 
most  be  prosecuted  by  the  real  party  in  interest,  and  are  commenced  by  fil- 
ing a  petition  and  serving  a  summons. 

Abrest.  Defendants  may  be  arrested  by  order  of  conrl  in  tlie  following 
cases:  in  an  action  for  the  recovery  of  I'amages,  on  a  cause  of  octioQ  not 
arising  out  of  contract,  when  defendant  is  a  non-resident  or  is  about  to  re- 
move from  the  State,  or  in  an  actiou  for  injury  to  jiereOD  or  character,  or  for 
injuring  or  wrongfully  taking,  detaining,  or  converting  personal  property ;  in 
an  action  for  a  flne  or  penalty  or  on  a  promise  to  marry,  or  for  money  re- 
ceived or  property  embezzled  or  frauduleotly  misapplied  or  converted  to  hia 
own  use  by  a  public  officer,  attorney,  an  officer  or  agent  of  a  corporation,  a 
factor,  ageot,  broker,  or  other  person  acting  in  a  fiduciary  capacity,  or  for 
misconduct  or  neglect  in  office  or  professional  employment ;  in  an  action  to 
recover  Ihe  possession  of  personal  property  unjustly  detained,  wlien  it  has 
been  coucealed,  removed,  or  disposed  of  so  that  it  cannot  be  taken  b;  the 
sherift,  with  intent  that  it  shall  not  be  taken,  so  as  to  deprive  ]il:iintifF  of 
benefit  thereof;  when  defendant  has  been  guilty  of  fraud  io  contracting  the 
debt  OT  incurring  the  obligation  on  which  the  suit  is  brought,  or  in  coneea'- 
tng  or  disposing  of  property  sued  for;  or  has  removed  or  disposed  of  his 
property,  or  is  about  to  do  so,  with  intent  to  defraud  creditors ;  when  the  ac- 
tion is  to  prevent  threatened  injury  to  property  in  which  plaintiff  claims  an 
interest;    on  final  judgment  or  order  of  court  when  defendant  having  no 
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pTopeTt7  nibject  to  execution  haa  monej  nhich  he  ongbt  to  kpply  in  payment 
but  refnsea,  tritb  intent  to  def rand  plaintiff. 

Plaintiff  must  famish  seeniity  for  coats  and  damagei. 

Attacukkht  may  be  had  on  flUng  affidavit  of  net  amount  due  and  that 
attachment  is  not  songht,  nor  action  bron^ht  to  binder,  delay,  or  defrand 
crsditors,  and  either  that  defendant  is  a  foreign  corporation,  or  a  non-raai- 
dent;  or  tliat  he  conceals  himself,  or  has  absented  himself  from  bis  usnal 
place  of  abode  so  that  process  cannot  be  served  on  him ;  or  that  he  has  re- 
moved or  is  about  to  remove  property  from  the  State  to  delay  or  defraud 
creditors;  or  that  he  has  assigned,  secreted,  or  disposed  of  property,  or  ia 
abont  to  do  so  to  delay  or  defraud  creditors;  or  that  he  is  about  to  convert 
property  into  money  to  place  it  beyond  reach  of  creditors;  or  that  debt  was 
fraodnlently  contracted;  or  that  damages  sued  for  are  for  injuries  arising 
from  some  felony  or  for  (eduction. 

Attachment  may  issue  before  debt  is  due,  on  affidavit  that  defendant  is 
about  to  dispose  of  property  to  defraud  creditors;  or  that  he  la  about  to  re- 
move from  the  State,  and  refuses  to  arrange  for  payment  of  debt,  nhicb  con- 
templated removal  was  unknown  to  plaintiff  when  debt  nas  contracted;  or 
that  he  has  disposed  of  property  to  defraud  creditors;  or  that  debt  is  for 
property  obtained  by  false  pretenses.     Plaintiff  must  give  security. 

Oaenishmkkt.  Debts,  credits,  and  personal  property  in  the  hands  of 
third  persons  may  be  attached-  Wages  to  amount  of  one  bnodred  dollars 
exempt,  except  for  necessaries,  then  only  part  of  that  amount. 

JupoiiBNT  ia  a  lien  on  land  for  five  years  from  date  ot  judgment  in  the 
coanty  where  rendered,  in  other  counties  from  date  of  llUng  transcript  fritk 
eooQty  clerk. 

Stat  or  Exxcution  is  aUowcd  on  judgments  as  follows:  In  the  Supreme 
Court,  on  sums  under  five  hundred  dollara,  thirty  days;  on  sums  between 
ftve  hundred  and  fifteen  hundred  dollars,  sixty  days;  on  sums  over  fifteen 
hundred  dollars,  ninety  days.  In  the  Superior  Court,  on  butub  under  tbras 
hundred  dollars,  two  months;  between  three  hundred  and  one  thousand  dol- 
lars, five  months;   over  one  thousand  dollars,  six  months. 

EnupnoNS.  To  every  person  all  wearing  apparel,  private  libraries  not 
exceeding  five  hundred  dollars  in  value,  family  pictures  and  keepaakea,  fire- 
arms, and  a  boat.  To  a  householder  being  the  bead  of  a  family,  a  home- 
stead of  the  value  of  two  thousand  dollars,  while  occnpied  by  such  family; 
one  bed  and  bedding,  and  one  additional  bed  and  bedding  for  every  addi- 
tional member  of  the  family,  and  other  household  goods  of  the  value  of  five 
hundred  dollars;  two  cows  with  their  calves,  five  swine,  two  stands  of  bees, 
thirty-six  domestic  fowls)  and  provisions  nod  fuel  for  six  months.  To  a 
farmer,  one  span  of  horses  and  harness,  or  two  yokes  of  oxen,  one  nagon  with 
farming  utensils  not  exceeding  five  hundred  dollars  in  value,  one  hundred 
and  fifty  bushels  of  wheat  and  oats  or  barley,  fifty  bushels  of  potatoes  and 
ten  bushels  each  of  com,  peas,  and  onions.  To  a  mechanic,  tbe  tools  of  his 
trade,  and  material  to  the  value  of  five  hundred  dollars.  To  a  physician,  his 
library  not  exceeding  five  liundred  dollara  in  value,  horse  and  carriage,  and 
instruments,  and  medicines  to  value  of  two  hundred  dollars.  To  attorneys 
and  clergymen,  and  other  professional  men,  their  libraries  not  exceeding  one 
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thonBimd  dollars  in  raltie  and  office  fnrnitan,  stationerj,  and  fuel,  wottt 
two  hundred  dollars.  To  peiaooB  engaged  in  ligbtering,  one  or  more  lighten 
OT  MOWS  and  a  small  boat,  Dot  exceeding  the  aggregate  value  of  two  hundred 
and  Mtj  dollars.  To  a  teamster,  a  span  of  borees  or  mules,  baiUMs,  and 
one  wagon,  cart,  or  draj.  To  a  peraon  engaged  in  log^g,  three  fokes  of 
oxen  and  implements  of  the  valoe  of  three  hundred  dollars.  Proceeds  of  life 
insurance  and  pffiiaions  are  also  eiempt. 

WEST  VIRGINIA. 

AonoNs.  The  old  forms  of  actions  and  writa  are  preserved,  and  actions 
ore  begun  in  jueticeh'  courts  hj  service  of  summonB  returnable  in  not  less 
than  five,  nor  more  than  thirty,  days;  is  circuit  eoorts,  returnable  within 
ninety  days.  The  assignee  of  a  bond,  note,  or  writing  not  negotiable,  may 
sue  in  his  own  name. 

Attachment  is  allowed  in  actions  for  any  claim  or  debt  on  contract,  or 
for  damages  for  any  wrong,  on  an  affidavit  on  behalf  of  the  plaintiS,  stat- 
ing the  nature  and  amount  of  the  claim,  and  1.  That  defendant,  or  one  of 
defendants,  is  a  foreign  corporation  or  non-resident.  2.  That  he  has  left, 
or  is  about  to  leave,  the  State  nith  intent  to  defraud  creditors.  3.  That  he 
eo  conceals  himself  that  service  csnuot  be  had  on  him.  4.  That  he  is  remov- 
ing, or  is  about  to  remove,  his  property  from  the  State,  so  that  an  execution, 
vrhen  obtained,  will  be  unavailing.  5.  That  he  is  converting,  or  is  about  to 
convert,  his  property  into  money  or  securities  with  intent  to  defraud  credi- 
tors. 6.  That  be  has  assigned  or  disposed  of  his  property,  or  is  abcnt  to  do 
so,  with  Intent  to  defrand  creditors.  7.  That  he  has  property  or  rights  of 
action  which  he  conceals.  8.  That  he  fraudulently  contracted  the  debt  or 
liability  in  question.  Plaintiff  must  also  give  security  for  damages  and 
eosta. 

AaBEST.  Defendant  may  be  arrested  and  held  to  bail  on  an  affidavit  stat- 
ing the  nature  and  justice  of  the  claim,  and  the  amount,  and,  1.  That  de- 
fendant has  removed,  or  is  about  to  remove,  his  property  from  the  State, 
with  intent  to  defraud  creditors.  2.  That  he  has  converted,  or  is  about  to 
convert,  hia  property  into  money  with  like  intent.  3.  Or  has  assigned,  dis- 
posed of,  or  removed  his  property,  or  is  about  to  do  so,  with  like  intent.  4. 
That  he  has  property  or  rights  in  action  which  he  frandulently  conceals.  5. 
That  he  fraudulently  contracted  the  debt  or  liability.  6.  That  he  is  about 
to  leave  the  State  permanently,  without  having  paid  plaintiff's  demand. 

Plaintiff  must  also  give  security  for  damages  and  costs. 

Gabnishuent.  In  the  writ  of  attachment,  tbe' plaintiff  may  deugnate 
any  third  parties  as  having  effects  of  the  defendant  in  their  hands,  and  such 
parties  may  be  summoned  as  garnishees. 

Judgments  bear  interest  at  six  per  cent.;  are  liena  on  real  estate  in  every 
county  from  the  date  of  docketing  in  the  county  where  the  land  is,  and  the 
lien  continues  for  ten  yesrs,  but  the  judgment  must  be  docketed  within  sixty 
days  from  the  date  of  rendition,  or  before  any  deed  from  the  debtor  to  a 
third  party  Is  delivered  for  record,  A  writ  of  fieri  facia*  is  a  lien  on  per- 
sonal property  from  the  time  of  delivery  to  the  sheriff. 
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Stat  Lat.  In  justiesB'  conrts,  bj  giving  bond  with  surety,  ataj  o(  ex- 
ecution is  allowed  as  followa:  Wbere  tbe  judgment,  excluaive  of  interest  and 
eoBts,  doe«  not  exceed  Sft;  doUan,  two  months;  between  Sft;  and  one  hun- 
dred dollara,  five  months;    over  one  bnndred  doUara,  six  months. 

ExEUiTioNS.  Anj  husband  01  parent,  or  the  widow,  or  infant  children  of 
deceased  parents  maj  set  apart  a  homestead  to  tlie  value  of  one  thousand 
dollaia,  HB  against  debts  accrued  after  date  of  filing  declaration  of  home- 
stead, and  personal  property  to  the  value  of  two  hundred  dollara.  The  work- 
ing tools  of  a  mechanic,  artisan,  or  laborer,  to  the  value  of  fifty  dollars,  pro- 
vided ths  whole  amount  of  exemptions  does  not  exceed  two  hnndisd  doUara. 

WISCONSIN. 

Actions.  All  distinetioiiB  have  been  abolished,  and  there  ia  now  but  one 
form,  which  must  be  prosecuted  in  the  name  of  th'e  real  party  in  interest, 
except  in  ease  of  executors,  administreton,  and  trustees,  and  which  is  begun 
by  the  service  of  a  summons  on  the  defendant. 

Abbbst.  Defendant  may  be  arrested,  1.  In  an  action  to  recover  damages 
not  on  contract,  where  tbe  defendant  is  a  non-reaideiit,  or  is  about  to  te- 
raove  from  tbe  State,  or  wbere  the  action  is  for  injury  to  the  person  or  char- 
acter, or  for  injury  to,  or  wrongful  taking,  detaining,  or  converting  prop- 
erty, 01  in  an  action  to  recover  damages  for  property  taken  under  false  pre- 
tences. 2.  In  an  action  for  a  flue  or  penalty,'  or  for  money  received,  or  prop- 
erty embeztled,  or  fraudulently  misapplied  by  a  public  officer  or  attorney,  or 
an  officer  of  a  corporation  as  such,  or  factor,  agent,  or  broker,  or  for  mis- 
conduct or  neglect  in  official  or  professional  employment.  3.  In  an  action 
to  recover  proper^  unjustly  detained,  where  it  is  so  concealed  that  the 
sheriff  eaoDot  find  tbe  same.  No  female  can  be  arrested  except  for  wilful 
injury  to  person,  character  or  property. 

An  affidavit  must  be  made  on  the  part  df  th6  plaintiff,  stating  tbe  cause  of 
action,  and  one  of  the  above  causes,  and  security  must  be  given  to  defendant. 

Attachmbnt  is  allowed  on  an  affidavit  that  the  defendant  is  indebted  to 
plaintiff,  and  stating  the  amount,  which  must  exceed  fifty  dollars,  tbat  it  is 
due  on  contract  or  judgment,  and,  1.  That  defendant  has  absconded,  or  is 
about  to  abscond,  or  is  concealed  to  the  injury  of  his  creditors,  or  to  avoid 
service  of  summons.  2.  That  defendant  bas  assigned,  disposed  of,  or  con- 
I'ealed  his  properly,  or  is  about  to  do  so,  with  intent  to  defrauil  creditors.  3. 
That  the  defendant  has  removed,  or  is  about  to  remove,  his  property  from  the 
State,  with  intent  to  defraud  creditors.  4.  That  the  debt  was  fraudulently 
contracted.  5.  That  he  is  a  non-resident.  6.  Or  a  foreign  corporation,  or 
if  incorporated  in  the  State,  that  all  the  proper  officers  on  whom  to  make 
service  are  non-residents  or  cannot  be  found.  Or  the  affidavit  shall  state 
that  a  cause  of  action  soanding  in  tort  exists  for  an  amount  exceediog  fifty 
dollars,  and  that  the  defendant  is  not  a  resident  of  the  State,  or  that  his 
residence  is  unknown  and  cannot  be  ascertained,  or  that  defendant  is  a  for- 
eign corporation.  Attachment  may  issue  en  a  demand  not  yet  due  in  any 
case  mentioned  iu  the  first  four  subdivisions.    Plaintiff  must  also  give  bond. 

Gabhishmeht  ia  allowed  on  an  affidavit  on  behalf  of  the  creditor,  that  he 
believes  that  any  third  person  (naming  him)  has  property,  effects,  or  credits 
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of  defendant,  or  is  indebted  to  bim,  and  that  defendant  has  not  property 
BiilBeient  to  aatisf;  hia  demBod;   alio  on  execution,  on  a  similar  affidavit. 

JuiWMBNT  is  a  lien  on  real  estate  in  the  county  where  rendered  from  the 
date  of  docketing,  aod  in  other  counticB  from  the  time  of  filing  a  trangtrript, 
and  the  lien  oontinneB  for  ten  ye&n.  It  bears  interest  at  six  per  cent.,  ex- 
cept judgment  for  foreclosure  nhich  is  at  rate  speciAed  in  mortgage,  not  ex- 
ceeding sis  per  cent. 

Stai  Laws.  In  justices'  courts,  on  giving  bond  with  suretj  within  fire 
daja  after  judgment  was  rendered,  stay  of  execution  is  allowed  as  follows: 
On  Bums  not  exceeding  ten  dollars,  eiclnuTe  of  costs,  one  month;  between 
ten  and  thirty  dollars,  two  months;  between  thirty  and  fifty  dollars,  three 
months;  over  fifty  dollars,  fonr  months. 

ExEKPnoNB.  A  homestead  not  exceeding  forty  acres,  used  for  agrieul- 
tnie,  and  a  residence,  and  not  included  in  a  town  plat,  or  a  city  or  village, 
or  instead,  one'quarter  of  an  acre  in  a  recorded  tows  plat,  city,  or  village 
occupied  and  not  exceeding  five  tbonsand  dollars  in  value.  Also,  1.  Family 
Bible,  i.  Famiiy  pictures  and  school-books.  3.  Private  library.  4.  Seat  or 
pew  in  church.  5,  Sight  of  burial.  6.  Wearing  apparel,  beds,  bedsteads, 
and  bedding  kept  and  used  in  the  family,  stoves  and  appurtenances  put  ap 
and  used,  cooking  utensils  and  household  furniture  to  the  valne  of  two  hnn- 
dred  dollars,  one  gun  or  other  firearm  to  the  value  of  fifty  dollars.  7.  Two 
cows,  ten  swine,  one  yoke  of  oxen,  one  horse  or  mule,  or,  in  lieu  thereof,  • 
span  of  horses  or  mules,  ten  sheep  and  the  wool  therefrom,  necessary  food 
for  exempt  stock  for  one  year,  provided  or  growing,  or  both,  one  wagon, 
cart,  or  dray,  one  sleigh,  one  plow,  one  drag,  and  other  farm  nteusils  includ- 
ing tackle  for  the  teams,  to  the  value  of  two  hundred  dollars.  8.  Provinons 
and  fuel  for  the  family  for  one  year.  9.  Tools  and  iroplenents,  or  stock  in 
trade  of  a  mechanic  or  miner,  trader,  or  other  persoD,  used  and  kept  for 
carrying  on  business,  not  exceeding  two  hundred  dollara  in  value.  10.  Honey 
arising  from  insnrance  of  exempt  property  destroyed  by  fire.  11.  Interest 
in  pateuts  held  by  the  inventor.  12.  Sewing-machine.  13.  Sword,  plate, 
books,  or  articles  presented  by  Congress,  or  legislature  of  a  State.  14. 
Printing  materials  and  presses  to  the  value  of  fifteen  hundred  dollars,  but 
only  four  hundred  dollars  is  exempt  from  payment  to  employees.  IS.  Earn- 
ings of  a  married  person  necessary  for  family  support,  for  three  months 
previous  to  issuing  process,  not  exceeding  sixty  dollars  per  montb.  16. 
Horse,  arms  and  equipments  of  a  militiaman.  17.  Books,  maps,  etc.,  used 
for  making  abstracta  of  title  to  land.  IS.  Pensions.  19.  One  thousand  dol- 
lars in  shares  of  building  association  held  by  one  not  owning  homestead. 
Proceeds  of  policy  of  insurance  on  life  of  a  minor,  payable  to  parents,  are 
exempt  as  against  their  creditors,  but  not  against  creditors  of  the  minor. 

WTOMING. 

Actions.  There  is  but  one  form  of  aetion  at  law,  which  is  commenced  by 
filing  3  petition  on  which  a  summons  Issues. 

AsKEST.  An  order  of  arrest  may  be  obtained  on  pltUntiff 's  giving  security 
and  filing  affidavit  setting  forth  the  nature  snd  amount  of  his  claim,  that  tt 
is  just,  and  establishing  one  or  more  of  the  following  particulars:    1.  That 
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dafenilacit  bas  removed  or  begun  to  remove  property  out  of  juriadiction  of 
«oDrt  with  intent  to  defraud  creditors.  2.  That  he  has  begun  to  convert 
property  into  rooney  to  place  it  bejond  reach  of  ereditore.  3.  That  be  has 
property  or  rigbta  of  aetion  fraadulently  concealed.  4.  That  be  has  as- 
ai^ed,  removed,  or  dispOBed  of  property  to  defraud  eredltora.  S.  That  he 
fraudulently  contracted  debt  on  which  suit  is  brooght.  6.  That  the  money 
or  thing  for  which  recovery  is  songht  was  lost  hy  gambling  or  hy  bet  or 
vager.  On  substantially  same  groands  defendant  may  "be  arrested  on  ex- 
ecution by  order  of  court. 

No  female  can  be  arrested  except  for  wilful  iojury  to  person,  character, 
or  property. 

ATTACHMBma  are  granted  in  a  civil  action  for  the  recovery  of  money,  on 
plaintifF's  giving  security  and  filing  an  affidavit  stating  the  nature  and 
amount  of  his  claim,  that  it  is  just,  and  the  existence  of  one  of  the  following 
grounds:  1.  That  defendant  is  a  foreign  corporation  or  non-restdent.  2. 
Has  absconded  with  intent  to  defraud  creditors.  3.  Has  left  county  of  resi- 
dence to  avoid  service  of  aumraons.  4.  Conceals  himself  so  that  summons 
cannot  be  served  on  him.  6.  Is  about  to  remove  his  property  out  of  the 
jurisdictloiL  of  the  court,  with  intent  to  defraud  creditors.  6.  Is  about  to 
convert  bis  property  into  money  to  place  it  beyond  reach  of  creditors.  7. 
Has  property  or  rigbts  of  action  concealed.  8.  Has  assigned,  removed,  or 
disposed  of  his  property,  or  is  about  to  do  to,  to  defraud  creditors.  9. 
Fraudalentlf  contracted  debt  sued  on. 

Attachment  maj'  issue  on  claims  not  yet  due,  on  affidavit  showing  existence 
of  any  of  the  above  grounds  from  second  to  ninth  inclusive. 

Oabnishmeht.  When  plaintiff  makes  oath  in  writing  that  he  believes 
-  that  any  person  or  corporation  named  has  property  of  the  defendant  tn  his 
possession,  describing  the  same,  and  the  officer  cannot  get  posaession  of  snch 
property,  aneh  person  or  persons  may  be  summoned  as  gamiahee. 

JuDOUBNT  is  a  lien  on  real  estate  in  the  county  where  entered,  from  the 
first  day  of  the  term  at  which  judgment  is  entered,  except  judgments  by  con- 
fession and  those  rendered  at  the  term  action  la  commenced,  which  are  bind- 
ing only  from  the  day  they  are  rendered.  Ucless  execution  is  taken  out  and 
levied  within  one  year,  the  judgment  ceases  to  be  a  lien  as  against  any  other 
judgment  creditor,  and  onleas  the  execution  is  taken  out  within  five  years, 
the  judgment  becomes  dormant  and  the  lien  expires. 

Btat  or  Execution  is  allovred  in  justices'  courts  and  District  Courta  for 
six  months  on  filing  bond. 

ExEUPnoNS.  Every  householder,  the  head  of  a  family,  is  entitled  to  a 
homestead  not  exceeding  in  value  twenty-five  hundred  dollars,  consisting  of 
a  booM  or  lot  in  a  town  or  city,  or  a  farm  of  not  more  than  one  hundred  and 
sixty  acres  of  land.  The  wearing  apparel  of  every  person  is  exempt,  and 
the  following  property  owned  hy  any  person  the  head  of  a  family,  viz;  the 
family  Bible,  pictures,  snd  school-books;  rights  of  burial;  furniture,  bed- 
ding, provisions,  and  such  other  articles  as  the  debtor  may  select,  not  to  ex- 
ceed in  all  the  value  of  five  hundred  dollars;  the  tools,  team,  and  imple- 
ments, or  stock  in  trade,  of  a  mechanic,  miner,  or  other  person,  used  or  kept 
for  the  purpose  of  carrying  on  his  trade  or  business,  not  exceeding  three 
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handled  dollars;  the  IJbrarj,  inatnimeDts,  or  unplemeots  of  moj  profraaional 
mM,  not  ex<reeding  thre«  hnndred  dnllUn;  half  the  e&mingi  of  debtor  witb- 
in  sixty  days  before  levj  not  exceeding  fifty  dollar«,  when  neeeasary  for  anp- 
port  of  family. 


CHAfTER  XXXVn. 


In  nearly  all  our  States  there  are  now  some  provisions  for  se- 
cnnng  to  mechanics,  and  to  persons  supplying  materials  (who 
are  called  "material  men"),  their  wages  and  pay  for  their  ma- 
terials, by  means  of  liens,  as  they  are  called  in  law.  A  lien  ia  a 
hold  upon  or  a  valid  claim  against  property.  This  means  that 
every  mechanic  employed  upon  a  house,  and,  in  most  of  the 
States,  upon  a  vessel,  and  in  some  upon  any  property  whatever, 
as  a  railroad  or  canal,  either  in  the  coDstruction  or  repair  of  it, 
has  a  lien  upon  the  property  on  which  he  has  labored,  or  for 
which  he  has  supplied  materials,  for  the  amount  of  his  wages  and 
the  price  of  his  materials.  This  lien  or  claim  he  has  for  a  certain 
time;  and  during  that. time  he  may  either  sue  for  his  wages  or 
materials,  and  make  an  attachment  of  the  property,  or  in  some 
States,  file  a  petition  with  the  proper  court ;  and  in  either  case 
he  may  have  the  property  sold  to  pay  for  his  wf^s  or  materials, 
unless  the  owner  redeems  it. 

And,  not  only  must  the  lien  be  enforced  within  a  limited  time, 
but  care  is  taken  that  notice  of  the  intention  to  claim  a  lien  shall 
be  given  to  the  owner  of  the  property,  either  directly  or  by  put- 
ting the  notice  on  record.  The  reason  of  these  precautions  ia 
obvious  enough.  The  purpose  of  the  law  is  to  assist  and  protect 
the  mechanic,  or  material  man,  but  not  to  enable  him  to  commit 
a  fraud  or  do  an  injury  to  his  neighbors.  And  it  would  be  ao  in- 
jury to  a  man  to  let  him  buy  a  hotise  and  pay  full  price  for  it, 
and  then  tell  him  that  the  mechanics  who  built  it  had  a  lien 
(which  is  much  the  same  in  effect  as  a  mortgage)  upon  the  house, 
without  his  knowing  anything  about  it.  And  it  would  be  an  in- 
jury to  an  owner,  who  had  contracted  with  the  master-workman 
to  repair  or  change  his  house  at  great  expense,  to  settle  with  this 
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master  workmaD  in  due  time,  and  pay  him  the  full  amount  of  his 
bill,  without  any  notice  to  the  owner  that  he  was  under  an  obliga- 
tion to  pay  again  for  all  the  labor  spent  upon  his  house,  or  let  the 
house  go  on  execution. 

Of  all  the  laws  for  the  recovery  of  debts,  and  the  enforcement 
of  the  liens  of  mechanics  referred  to  in  this  and  the  preceding 
chapter,  the  provisions  now  in  force  are  quite  recent.  Only  of 
late  years  has  imprisonment  for  debt  been  greatly  mitigated  or 
abolished,  and  the  trustee  or  garnishee  process  made  what  it  now 
is,  exceedingly  convenient  and  useful.  The  homestead  law  and 
the  lien  law,  though  now  so  universal,  are  modem  inventions,  or, 
at  least,  of  modern  introduction.  One  effect  of  this  recent  origin 
is,  that  important  practical  questions  still  exist  as  to  their  con- 
struction, application,  and  effect,  which  only  time  can  solve. 

I  give,  annexed  to  thiij  chapter,  an  abstract  of  the  Laws  of  all 
the  States  relating  to  Mechanics'  Liens. 

In  this  chapter  nothing  more  has  been  attempted  than  to  indi- 
cate distinctly  to  the  mechanic  what  rights  he  may  possess  and 
what  securities  he  may  hold,  and  how  he  may  lose  the  rights  and 
securities  he  possesses,  and  to  the  owner  or  buyer  what  liabilities 
he  may  incur,  unless  the  one  and  the  other  take  the  proper  course 
whicli  the  law  has  provided  for  their  safety. 

The  forms  to  be  used  under  the  lien  laws  are  not  usnally  pre- 
scribed by  statute.  Those  given  below  are  in  use  in  some  of  our 
principal  cities;  and  the  same,  in  substance,  would  be  suitable 
anywhere,  with  such  modifications  as  may  be  necessary  to  adapt 
them  to  the  provisions  of  the  law  of  the  State  where  th«iy  are  to 
be  used, 

(333.) 
A  Notice  under  Heohanioi'  Lies  Iaw. 
(To  be  filed  imth  the  Clerk  of  the  Counts  or  other  o3cer  detignated  by  stat- 
ute.) 

To Esquiie, 

Clerk  of  the  County  of 

,8lR, 

Pleato  to  take  ITotioe,  That  I, ,  residing  st  No,  Street, 

in ,  have  a  claim  against nmODntinK  to  tlie  xiini  of 

due  to  me,  and  that  tbe  claim  is  made  for  and  on  acrmint  of  (firrc  stale  the 
Kork  or  materiah)  and  that  such  work  was  ilone  (or  materials  furnished) 
re  describe  the  contract)  which  building  is  owned  by 
I   the   ward,   of  the   city  of   on   the 
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ride  oi Street,  and  is  known  as  No. The  follow- 

iog  is  a  diagram  of  said  premisea  (or,  the  taid  premitet  beiim  detcribed  tu 
folloiDi). 

Add  that  I  have  and  claim  a  lien  upon  aaid  hoaae  or  building,  and  the 
appurtenances  and  lot  on  which  the  aame  shall  stand,  puTSuaot  to  the  prv- 

visions  of  an  act  of  the  Legislature  of  the  Stats  of  to  secure  the 

pajtnent  of  mechanics,  laborers,  and  persons  furnishing  materials  towards 
the  erection,  altering,  or  repBiiing  of  buildings. 

Dated,  _j thU day  of ,  lfl__ 

(Slgnatmre.) 
ConuTv  or | 

0.TTO, }"■ 

{The  noma  of  tho  party  elaiminff  theHen)  being  dulj  sworn,  bmjw,  that 

be  is the  claimant  mentioned  in  the  foregoing  notice  of  lien,  that 

he  has  read  the  said  notice  and  knows  the  contents  thereof,  and  that  the 
samo  is  tme  to  his  own  knowledge,  except  as  to  the  matters  therein  stated  on 
information  and  belief,  and  as  to  those  matters  he  believes  it  to  be  true. 

Sworn  to  before  me,  this dsy  of ,  19 — 

(jSf^notiira.) 
(33«0 
A  Bill  of  TutioaUn  of  Keohanio'i  Claim. 

(To  be  ierved  on  ovmer,  and  in  lome  States  to  be  recorded  mth  tht  notice.) 

A  Bill  of  FarUonlara  Of  the  amount  claimed  to  be  due  from for 

and  on  accoont  of  (tsorl:  or  malervils)  and  that  such  work  was  done  (or 
materials  furnUhed)  in  pnrsuance  of  (etate  the  contract  or  order)  which 

boilding  is  owned  by ,  situated  in  tho ward  of  the  city  of 

on  the side  of Street,  and  is  known  as  No. 

of  said  street. 

(Bere  inaert  UemieeA  stdtenwnt  of  labor  and  materiaU  fvmithed  urith  the 
date  of  each  Uen.) 

(Signature  of  Claimanl.) 
To  (name  of  owner.) 
(Date.) 

(3360 
A  Selesse  and  Diaohar^  of  a  Keoliaiuo'a  Lien. 

I  do  Hereby  Oertlfy.Tbat  a  certain  mechanic's  lieu,  filed  in  the  otBeo  of 

the  clerk  of  the county  of  the day  of  , 

one  thoasand  nine  hundred  and ,  at o'clock  in  the 

aooD,  in  favor  of  claimant  ag^ntt  the  building  and  lot,  

situate side  of street,  and  known  as  No.  in  said  ' 

street,  wbeieof is  owner,  and is  contractor,  is  dischai^ed. 

(Siffnafure.) 

8».     On  the day  of ,  one  thousand  nine  hundred 

and ,  before  me  came who  is  known  to  me  to  be  the  indi- 
vidual described  in,  and  wfao  executed  the  above  certificate  and  acknowl- 
edged that  he  executed  the  same. 
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B«leaM  and  Diiohar^  of  a  Xeolianio'B  lien — Another  Fonn. 

Whereu,  We,  the  autacribers,  have  erected  and  famished  matetuUs  for  , 

erecting on lot  or  piece  of  ground  situate ;    and 

haye  agreed  to  release  all  liens  which  ne,  or  any  or  either  of  us  have,  or 

might  have,  on  the  said -  bj  reason  of  materials  furnished,  or  work 

performed,  for  erecting  the  same.  Now  these  presents  witness,  that  we,  the 
Bubaeribers,  for  and  in  consideration  of  the  premises,  and  of  the  snm  of  one 
dollar,  to  each  of  us  at  or  before  the  sealing  and  deliTerj  hereof  bj  the  said 

well  and  tmly  paid,  the  receipt  whereof  we  do  herebj  acknowledge, 

have  remised,  released,  Bnd  forever  quit-claimed,  and  by  these  presents  do 

remise,  release,  and  forever  quit-claim  onto  tlie   said  and  to  his 

heirs  and  agsigns,  all  and  all  manner  of  liens,  claims,  and  demands  wbatRO- 
ever,  which  we,  or  any  or  either  of  us,  now  have,  or  might  or  could  have,  on 

or  against  the  said and  premiHes,  for  work  done,  or  for  materials 

furnished,  for  erecting  and  constrocting  the  said  bnilding,  or  otherwise  how- 
soever.    So  tliat  be,  the  sud and  his  heirs  sod  assigns,  shall  and 

may  have,  hold,  and  enjoy,  the  said  •  and  premises,  freed  and  dis- 
charged from  an  liens,  claims,  and  demands  whatsoever,  which  we,  or  any 
or  either  of  ns  now  have,  or  might  or  coold  have,  on  or  against  the  same,  if 
these  presents  had  not  been  made. 

£n  Witness  Whereof,  We  have  herennto  set  our  hands  and  seals  the  d^ 
of  the  dste  written  opposite  our  respective  slgnatores. 
(Bat«.)  iWitnauei  at  tigning.)  (Signatures  of  ClaimanU.) 


ABSTRACT  OF  THE  LAWS  OF  ALL  THE  STATES  BELATINa  TO 
KECEASICS'  T.TBira, 

ALABAMA. 

Every  meebanio  or  other  per«on  who  performs  any  work  or  labor,  or  for- 
nishes  any  materials  or  fixtares,  erection,  or  improvement  on  land,  or  does 
any  repairing  on  the  same  by  virtue  of  a  contract,  has  a  lien  on  snch  build- 
ing or  improvement,  and  upon  the  land  on  nhich  it  is  situated,  to  the  extent 
of  one  acre.  The  original  contractor  within  six  months,  and  any  laborer 
within  thirty  days,  and  any  other  person  within  four  montba,  must  file  with 
the  judge  of  probate  a  verified  statement  of  the  account  and  description  of 
the  property,  and  name  of  owner,  and  action  mnst  be  bronght  to  enforce  the 
]!en  within  six  months  from  the  maturity  of  the  debt.  Mechanics  also  have 
a  lien  on  articles  made  or  repaired  by  them. 

ALASKA. 

Persons  performing  labor  or  furnishing  materials  at  the  iufltanee  of  an 
owner,  or  his  agent,  upon  any  construction  work,  have  a  lien  thereon,  and 
npon  the  land  on  which  it  is  located,  for  Burh  labor  or  materials,  bat  it  the 
one  causiug  the  work  to  be  done  or  materials  furnished  owns  leas  than  a 
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fee  simple,  then  onlj  mieh  intereet  aa  he  owns  is  snbjected  to  a  lien.  Origi- 
nal  eoDtiaetora  mnet  within  ninetj  dajs,  and  others  within  axtj  daja,  of  the 
completion  of  the  work  file  a  Etatement  of  their  claims  with  the  recorder  of 
the  precinct,  in  order  to  perfect  tbeir  liens.  Suit  ninst  be  brought  within  eii 
montha,  or,  if  credit  ia  given,  within  oli  monthe  of  the  eiplntion  of  the  credit, 
but  no  agreement  to  give  credit  can  preaerre  a  lien  longer  thJLn  one  year 
from  completion  of  work.  One  performing  work  on  an  article  haa  a  lien 
thereon  and  maj  retain  poaseaaion  thereof  antil  paid,  and  after  ninetT-  days 
maj  sell  it  at  auction,  first  giving  three  weeks'  notice  of  the  ule.  There 
are  also  apecial  liena  in  favor  of  miners  end  laborers  in  mines  and  mining 
property. 

ABIZONA. 

Every  person  performing  labor  upon  or  f umiahing  materiala  for  the  eon- 
atmction,  alteration,  or  repair  of  any  building  or  other  structure  or  im- 
provement, may  have  a  lien  thereon,  and  on  the  land  necessary  for  the  con- 
venient use  and  occupation  of  the  same.  The  claimant  muit,  within  nine^ 
days  after  the  completion  of  the  labor  or  furnishing  materials,  file  in  the 
office  of  the  county  recorder  where  the  property  is  situated  the  contract,  or, 
if  it  be  verbal,  a  copy  under  oath  of  the  bill  of  particulars,  and  furnish  a 
duplicate  to  the  debtor;  a  subcontractor  shall,  within  aiaty  days  from  c<aD- 
pletion  of  the  work,  deliver  to  the  owner  if  he  can  be  found  in  the  coun^, 
otherwise  to  the  connty  recorder,  an  attested  acconnt  of  the  labor  and  ma- 
terials furnished.     Liens  are  to  be  foreclosed  by  suit  within  six  months. 

ASKANSAS. 

A  mechanic  or  other  person  performing  any  work  or  labor,  or  fumishiiig 
any  material  or  fixture,  erection,  or  improvement  on  land  or  doing  any  rev 
pairing  on  the  same  by  virtue  of  a  contract,  baa  a  lien  on  such  building  or 
improvement,  and  upon  the  land  upon  which  it  is  situated  not  exceeding  one 
acre.  He  must  file  with  the  clerk  of  the  circuit  court  of  tbe  county  where 
the  land  is,  within  ninety  days  after  ceasing  to  labor  or  to  furnish  materials, 
a  just  and  true  account  of  the  claim,  and  description  of  the  property,  verified 
by  atSdavit,  and  suit  must  be  begun  witbin  ninety  days  thereafter.  Parties 
other  than  original  contractor  must  give  ten  days*  notice  before  filing  claim. 
Actions  must  be  commenced  within  fifteen  months  after  filing  the  lien.  La- 
borers have  eight  months  in  which  to  bring  suit  to  enforce  tbeir  lien. 

CALIFORNIA. 

Every  person  performing  labor  tipon,  or  fnmisbing  materials  to  be  osed 
in  the  construction,  repairing-  or  altering  any  structure,  has  a  lien  on  the 
same  for  his  services.  In  case  the  work  is  done  under  an  entire  contract,  the 
owner  is  not  answerable  under  the  liens  for  an  amount  greater  than  he  owea 
under  such  contract;  provided  he  has  filed  in  the  office  of  the  county  re- 
corder with  such  contract  a  bond  with  sureties  for  fifty  per  cent,  of  contract 
price  conditioned  for  payment  of  all  claims  for  labor  and  materiflls.  Owner 
may  withhold  amounts  of  claims  of  which  be  has  received  notice.  Original 
contractors  must  file  their  claims  for  liens  with  count;  recorder  within  lixty 


.00^^  I  e 


ABaTRACTS,  MECHANICS'  LIENS.  745 

dajl,  Uid  others  vlttain  thirty  iajt  alter  codpletioii  of  the  work.  TJnleaa 
wittuD  ton  days  after  completion  of  '^□rk  ownsr  flleii  notice  of  date  ot  com- 
pletion chumantB  have  sinety  daja  after  completion  to  file  claimB.  Action 
cannot  be  brought  until  expiration  of  time  aUowed  for  filing  lien,  nor  after 
ninety  days  after  such  expiration. 

COLOBADO. 

Any  person  performing  work,  or  fomiahing  matariala  on  any  building  or 
other  atructare,  or  on  a  mine,  at  the  instance  of  the  owner  or  his  agent,  hoa 
a  liflD  on  the  same,  together  with  so  much  of  tlie  land  as  is  neceBsary  to  the 
convanicnt  use  and  occupation  of  such  bnilding  or  Btmcture,  and  he  most, 
within  three  mootha  after  the  completion  of  the  work,  if  an  original  con- 
tractor, two  months  if  a  material  man,  or  one  month  if  a  laborer,  flle  a  Fworn 
statement  in  the  county  recorder's  office  containing  a  notice  that  he  claims 
such  Hen,  the  amount  due,  name  of  the  owner  and  employer,  the  terms  and 
conditions  of  the  contract,  and  a  description  of  the  proper^.  For  labor  or 
materials  for  mine  or  mill,  atateroent  must  be  filed  in  eizty  days,  and  notice 
given  to  owner.  Action  to  enforce  the  lien  roust  be  bronght  within  six 
moDtha,  after  filing  statement.  Liens  extend  only  to  the  contract  price,  bnt 
if  the  contract  exceeds  fire  hundred  dolUra  and  ia  not  in  writing  and  fliod 
for  record,  liens  sabsiat  for  all  labor  done  or  materials  fttmisbed. 
CONNECnCDT. 

A  lien  ia  allowed  on  every  building  or  rUlroad  in  the  eonstmetion  or  re- 
pairing of  which  any  person  has  a  claim  for  labor  or  materials  exceeding  ten 
dollars.  The  lien  is  dissolved  unless,  within  sixty  days  after  ceasing  to 
labor  or  furnish  materials,  nch  person  filea  with  the  clerk  of  the  town  where 
the  building  is,  or,  in  the  case  of  a  railroad,  with  the  Secretary  of  State,  a 
deacription  of  the  premises,  the  amount  of  the  lien,  and  the  date  of  the  com- 
meneement  of  the  clstro,  the  same  being  subscribed  and  sworn  to.  Fore- 
eloaure  proceedings  must  be  commenced  within  two  years. 

DELAWARE. 

A  lien  is  allowed  to  any  person  furnishing  materials  or  labor,  or  both,  on 
any  bnilding  or  structure  in  excess  of  twenty-five  dollars.  The  original 
contractor  must  flle  in  the  ofilce  of  the  Prothonotary  of  the  Superior 
Court  a  statement  not  sooner  than  ninety  or  later  tfaan  one  hundred  snd 

twenty   days  after  the  completion   of  the  building other  peraoas  witbin 

ninety  days  after  ceasing  to  labor  or  fnmiah  materials.  Claims  for  less 
than  one  hundred  dollars  must  be  filed  in  not  leas  than  twenty  nor  more  than 
thirty  days.  The  statement  mast  be  made  under  oath  and  contain  the  names 
of  the  claimant,  owner,  and  contractor,  the  amount  claimed,  and  a  bill  of 
particnlars  of  the  work  done,  the  time  when  the  work  was  done,  the  locality 
of  the  building  and  description  thereof,  and  allege  that  the  work  was  done 
or  materials  furnished,  on  the  credit  of  the  building  or  structure,  that  the 
amount  of  the  claim  exceeds  seventy-five  dollarg,  and  remains  oupaid.  Suit 
must  be  commenced  within  one  year  after  the  notice  is  filed.  The  provisions 
of  the  laws  have  been  extended   to   plumbing,   gas-fitting,   paper-hanging, 
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placing  iion-workB  sod  DUcIiiDeij  in  milb  and  fsctories,  briilge-building, 
conBtmction  ftnd  filling  in  of  wharvei,  piers  or  doelp,  lerrices  of  architects 
and  materials  furnished  by  them  and  ander  certain  conditions  to  improve- 
ments to  land  bj  drainage,  dredging^,  irrigating.  Ailing  in  and  erecting  banks. 

DI8TBICT  OF  COLUMBIA. 

Every  contractor,  material  man,  jourDejman,  or  laborer,  has  a  lien  on 
building  and  land  for  work,  materialB  famished,  or  machinerj  or  other  thing 
placed  in  the  building  as  a  fixture,  but  not  exceeding  the  entire  contract 
price.  Notice  must  be  filed  in  the  clerk '■  office  of  the  sapreme  court  dnring 
the  eonstruction  or  within  three  months  after  completion  of  boildings  or  re- 
pairs, of  the  intention  to  claim  a  lien,  and  the  amount  and  the  lien  mnat  be 
enforced  bj  proceedings  in  eqaitj'  within  <me  jear  after  llUng  notice,  or 
within  six  months  after  completion  of  building.  Mechanics  have  liens  on 
articles  of  personal  property  for  labor  and  materiab. 

PLOBIDA. 

Persona  performing  or  fumiohing  labor  or  materials  in  the  eonatmction  or 
repair  of  aiij  building  or  other  atmcture,  or  of  additions  to  or  npon  any 
fixtures  therein,  or  in  the  coDstmctioD,  repair,  or  operation  of  any  railroad, 
eanal,  telegraph,  or  telephone  line,  wharf,  bridge,  mill,  distillery,  or  other 
mannfacturing  work  or  etnicture  have  a  lien  tipon  the  same  and  the  fran- 
chise, machinery,  and  eqnipments  connected  therewith,  and  upon  the  land  on 
which  they  stand.  Provision  is  made  that  persons  furnishing  labor  or  ma- 
terials under  a  subcontract  may  secure  liens.  Persona  performing  or  for- 
nishing  labor  on  any  farm,  orchard,  garden,  etc.,  have  also  a  lien  thereon. 
One  furnishing  labor  or  materials  for  a  sidewalk  at  the  proenmncnt  of  an 
adjacent  owner,  may  have  lien  on  the  adjacent  land.  As  agaiuat  every  one 
but  the  owner  and  persons  in  privity  with  him,  notice  of  lien  under  oath 
must  be  filed  within  three  months  in  office  of  circuit  court  of  eounty  where 
land  lies.  Suit  must  be  brought  within  twelve  months.  Liens  on  peiacmal 
prcqwrty  are  also  given  by  statute  in  many  cases. 

GEOBGIA. 

All  mechanics  and  persons  doing  any  work  on  a  building,  or  fumiahing  any 
materials  or  machinery,  have  a  lien  on  the  same;  but  there  must  be  a  sub- 
stantial compliance  with  the  contract,  and  the  claim  most  be  recorded  within 
three  months  after  the  work  is  done  or  materials  or  machinery  furnished,  in 
tbe  clerk's  office  of  the  county  where  the  property  is  situated,  containing  a 
deaeription  of  the  property  and  of  the  demand.  Subcontractor's  lien  at- 
taches only  for  amount  due  from  contractor  at  date  of  notice.  Mechanics 
and  laborers  also  have  a  lien  on  personal  property  for  work  done  in  manu- 
facturing or  repairing  the  same,  which  is  enforced  by  rHaining  the  prop- 
erty, but  ia  lost  on  delivering  it  up  uuless  lien  is  recorded  in  clerk's  office  in 
ten  days.  Action  to  enforce  a  lien  moat  be  begun  within  twelve  months 
sfter  the  claim  ia  due. 


^d  by  Google 


ABSTRACTS,  MECHANICS'  LTBN8.  747 

HAWAII. 

Any  peison  funuBhiiig  labor  or  material  fcr  the  eonttraetioii  01  repair  of 
an;  liuilding,  structure,  railmad  or  other  undeTtaking  has  a  liea  upon  the 
sBiiM  for  the  price  agreed  to  be  paid  therefor,  and  upon  the  land  upon  which 
it  is  situated.  A  notice  in  writing  of  the  lien  innst  be  filed  io  the  office  of 
the  clerk  of  the  circuit  court  where  the  property  ia  aitoated  aod  a  eopj  of 
the  notice  served  on  the  owner  of  the  property.  Notice  must  aet  forth  the 
amount  of  claim,  the  labor  or  material  furnished,  a  description  of  the  prop- 
erty and  any  other  material  factsi  Lien  continues  for  forty-five  days  after 
completion  of  building  or  work.  It  has  force  only  from  the  date  of  filing. 
I4m  is  enforced  by  aait. 

IDAHO. 

LiflQa  are  given  for  labor  or  materiala  fDruiahed  and  used  in  the  eonstruo- 
tioD,  alteration,  or  repair  of  any  building,  wbarf,  bridge,  diteh,  flume,  tun- 
nel, feDce,  machinery,  road,  aqueduct  to  create  hydraulia  power,  or  any  other 
Btructare,  or  for  labor  on  a  mining  claim. 

Eveiy  original  contractor  witbin  ninety  days  after  the  completion  of  his 
contract,  and  every  other  person,  except  labor  or  material  men,  claiming  a 
lien  witbin  sixty  days  after  the  completion  of  the  building  or  the  repairs  on 
the  same,  or  after  ceaaing  to  furnish  labor  or  materials,  must  file  with  the 
recorder  of  the  county  a  claim  containing  a  statement  under  oath  of  his  de- 
mand, name  of  owner  of  property,  if  known,  of  hia  employer  or  person  to 
whom  materials  were  furnished,  statement  of  terms  and  conditions  of  con- 
tract and  deBcription  of  property.  Butt  to  foreclose  lien  must  be  commenced 
within  ninety  daya  after  filing.  A  laborer  or  material  man  baa  only  thirty 
days  after  finishing  his  labor  or  furnishing  materials  in  which  to  file  sneh 
notice.  A  Hen  for  labor  on  farm  may  be  bad  by  filing  claim  within  thirty 
days  after  ceasing  to  labor. 

ILLINOIS. 

All  perwna  performing  labor  or  furnishing  materials  have  a  lien  on  the 
real  estate  upon  which  the  work  ia  done.  Before  an  owner  makes  any  pay- 
ment under  an  entire  contract,  he  must  obtain  from  the  contractor  a  list  of 
all  parties  performing  labor  or  furnishing  materials  under  such  contract. 
As  against  third  parties,  a  contractor's  lien  will  not  subsist  unless  a  verified 
claim  of  lien  is  filed  with  the  clerk  of  the  circuit  court  or  suit  is  brought 
within  four  months  after  completion  of  work,  but  against  the  owner  claim 
may  be  filed  or  suit  brought  at  any  time  within  two  years. 

A  sub-contractor  must  give  written  notice  of  his  claim  to  the  owner  within 
sixty  days  after  completion  of  his  work,  and  thereupon  the  owner  must  re- 
tain from  the  contractor  an  amount  sufl^lcient  to  cover  such  claim.  A  sub- 
contractor must  begin  suit  witbin  four  months  to  enforce  hia  lien. 

INDIANA. 

Contractor,  sub-contractor,  mechanics  and  all  other  persona  performing 
labor  or  furnishing  materials  or  machinery  on  any  structure  or  building 
whatsoever,  have  a  lien  on  the  aame  and  on  the  land  to  the  extent  of  the  in- 


_.oogu 


748  LIENS  OF  MECHANICS  AND  MAtERIAL  MEN. 

tereat  of  the  owner  for  nhoM  benefit  the  labor  or  materiata  were  furnished 
To  secnie  the  lien  a  notice  of  the  claim,  muat  be  filed  in  the  lecoiiSei'a  office 
of  the  conntf  wbeie  the  building  is,  witliin  aizt;  daja  after  perfonning  auch 
labor  or  fnrniahing  such  materials  or  machinery.  Buit  muj'be  begun  to  en- 
force the  same  within  one  jear.  A  mechanic  or  tradesman  has  a  lien  on  anj 
personal  property  for  work  done.  Meclianics  and  laborera  maj  have  a  lieo 
for  labor  and  material*  furnished  to  a  railroad  on  all  the  property  and  fnm- 
ebiaea  of  the  road. 

IOWA. 

Persons  doing  work  or  fnmiabing  materials  on  any  building  or  improre- 
ment  have  a  lien  on  the  bnildinga  and  land.  There  muat  be  filed  in  clerk's 
office  of  the  district  court  of  the  county,  within  ninety  days  after  the  work 
Is  done  or  materials  furnished,  by  principal  contractors,  or  within  thirty 
days  ^  snb-«mtractore,  a  statement  under  oath  of  the  demand  due,  the  time 
when  labor  waa  performed  or  materials  furnished,  and  description  of  prop- 
erly charged. 

To  prevent  payment  to  prioeipal  contractor,  notice  of  filing  cnb-contrae- 
tor's  Ken  must  be  given  to  owner  within  thirty  days. 

EAN8A8. 

Any  person  who  ahall  perform  labor  by  himself  or  with  teams,  under  eon- 
tract  with  the  owner,  or  furnish  materisla  for  erecting,  altering,  or  repairing 
any  building,  etc.,  or  any  machinery  or  fixtures  in  tbe  same,  or  any  fence  or 
sidewalk,  or  plant  or  grow  any  trees,  vines,  hedges,  etc.,  shall  have  a  lien  on 
the  land  and  buildings.  Subcontractors  and  their  employees  muat  file  state- 
ment of  account  with  the  clerk  of  the  District  Court  for  the  county  within 
sixty  days  after  the  completion  of  the  buildings,  etc.,  or  the  furnishii^  the 
labor  or  materials,  and  serve  notice  of  Sling  on  owner  of  the  land.  Con- 
tractors must  file  Bucb  an  account  within  four  months,  and  all  actions  to  en- 
force liens  must  be  begun  within  one  year  after  filing  Hen. 

KENTUCKY. 

Any  person  who  performs  any  labor  or  f umisliea  any  material,  or  fiztnreo^ 
or  machinery  in  the  erection,  alteration,  or  repair  of  any  structure,  or  who 
makes  any  improvement  in  any  manner  on  real  estate,  by  a  contract  with  or 
written  consent  of  the  oirner,  has  a  lien  on  tbe  building  and  land  for  twelve 
months  from  the  completion  of  the  work,  within  which  time  suit  must  be' 
brought  to  enforce  the  same.  Within  aii  months  after  ceasing  to  lalxir  or 
furnish  materials,  be  must  file  in  the  office  of  the  county  clerk  of  the  county 
where  the  building  is,  a  statement  of  amount  due,  description  of  property, 
and  name  of  the  ovrner,  and  also  whether  the  work  was  done  or  the  materials 
furnished  by  contract  with  tbe  owner  or  with  a  contractor  or  sub-conlractcr. 

Sub -contractors  and  laborers  may  acquire  a  lien  to  the  extent  of  balance 
due  the  principal  contractor  by  giving  notice  to  employer  within  thirty-five 
days  after  last  item  furnisbed,  that  they  claim  a  lien,  and  filing  a  statement 
as  above.    Suit  to  foreclose  the  lien  must  be  brought  within  twelve  moDths. 
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LOUISIAIfA. 

Liens  in  this  State  are  known  as  privilegea. 

Contntetora,  subeontTaetora,  artiuns  and  othsr  penona  furnishing  Ubor, 
maehiaei?  or  materials  for  any  building  or  Btrueture  have  a  privilege  on 
such  ^oilding,  uid  the  land  on  which  it  stands,  attaching  from  the  time  the 
labor  is  performed,  or  materialB  furnished-  Statement  must  be  filed  within 
forty-five  da^  after  aeeeptance  of  work  })j  owner,  and  payments  made  to 
original  contractor  within  tliat  time  are  at  owner's  risk.  Privilege  maj  be 
enforced  bj  action  within  one  year  after  record.  Contract  for  more  tlian 
five  hundred  dollars  must  be  in  writing,  signed  by  the  parties,  and  recorded 
within  twenty  days  after  date,  and  owner  nniat  require  bond  of  contractor 
for  benefit  of  subcontractors,  artisans,  etc.,  to  be  recorded  with  eontract. 

MAINE. 

Any  perMn  performing  or  fnrBiahiug  labor  or  materials  in  erecting,  alter- 
ing, or  repairing  any  house,  building,  or  appnitenance  by  virtue  of  a  con- 
tract with,  or  by  content  of  the  'owner,  has  a  lien  on  the  building  and  land 
on  which  it  stands.  If  the  labor  or  materials  are  not  furnished  by  eontract 
with  the  owner,  he  may  prevent  the  lien  for  such  labor  or  materials  not  yet 
furnished  from  attaching,  by  giving  written  notice  that  he  will  not  be  re- 
sponsible for  the  same;  and  the  lien  is  dissolved,  unlees,  within  sixty  days 
after  ceasing  to  labor,  or  to  furnish  materials,  the  claimant  shall  file,  in  the  - 
office  of  the  town  elerk  where  the  building  is,  a  true  statement  of  the  ac- 
count, a  description  of  the  property,  and  the  owner's  name.  Suit  must  be 
begun  in  all  cases  within  ninety  days  after  the  last  labor  was  performed  or 
materials  furnished.  Many  other  liens  are  provided  for  as  to  which  the 
statutes  should  be  consulted. 

MABTLAND. 

IBvery  building,  machine,  wharf,  or  bridge  erected,  or  repaired,  or  im- 
proved to  the  extent  of  one-fourth  of  its  value,  is  subject  to  lien  for  the  pay- 
ment of  all  debts  contracted,  or  work  done,  or,  except  in  tbe  city  of  Balti- 
more for  materials  furnished  for  or  about  tbe  same.  If  the  contract  be  made 
with  anyone  but  the  owner,  the  claimant  must,  within  sixty  days  after  fur- 
nishing the  work  or  materials,  give  notice  in  writing  to  the  owner.  Claimant 
mnst  within  six  months  file  a  statement  of  his  demand  in  the  office  of  tbe 
clerk  of  the  (^rcuit  Court  for  the  county  where  the  property  is,  or  in  Balti- 
more in  the  Superior  Court.  The  lien  contioues  for  five  years  aed  is  en- 
forced by  bill  in  equity  or  scire  facial.  Similar  liens  are  given  for  labor 
or  materials  furniehed  for  building  or  equipping  vessels,  and  are  in  foree 
for  two  years. 

MASSACHUSETTS. 

Any  person  to  whom  a  debt  is  due  for  personal  labor  performed  in  the  erec- 
tion, alteration  repair  or  removal  of  a  building  or  structure  upon  land  by  vir- 
tue of  agreement  with,  or  by  consent  of  the  owner  of  such  Iniilding  or  struc- 
ture, or  of  a  person  having  authority  from  or  acting  for  him,  has  a  lien  on 
such  building  or  structure  and  the  interest  of  tbe  owner  thereof  in  the  land 
on  which  it  is  situated,  for  not  more  than  eighteen  days '  work  performed 
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within  forty  days  next  prior  to  flliag  of  statement  hereinafter  described.  A. 
person  who  enters  into  a  written  eontraet  nith  the  owner  of  land  for  the 
erection,  etc.,  of  a  building  or  structure  tbereoa,  or  for  furnishing  material 
tberefor,  ma]'  have  a  lien  on  building,  ete.,  and  owner's  interest  in  the  land, 
to  secure  pajment  for  all  labor  and  materials  furnished  under  such  con- 
tract, after  notice  of  contract,  including  names  of  contractor  and  owner,  ' 
descriptioQ  of  laud,  and  date  wheD  contract  is  to  be  completed,  Is  flled  or 
recorded  in.  registry  of  deeds.  Aay  peison  furnishing  labor  or  materials 
under  contractor  or  sobcoutractor  subsequent  to  such  filing  and  prior  to  date 
of  termination  of  contract  ha>  a  lien  therefor.  Any  person  furnishing  labor 
or  materials  or  both  subsequent  to  date  of  original  contract,  under  written 
agreement  with  contractor  or  subcontraetorj  may  have  lien  for  labor  and 
materials  furnished  after  fliiug  notice  of  such  contract,  with  date  when  it  is 
to  be  comp1ete<l,  and  actual  notice  to  owner,  but  not  beyond  amount  tlien 
due  or  to  become  due  under  original  contract.  Extension  of  original  eon- 
tract  or  subcontract  must  be  filed  or  recorded  prior  to  dste  for  completion. 
Lien  is  dissolved  unless  statement  is  filed  within  thirty  ifBys  after  principal 
contract  or  subcontract  is  to  be  performed,  signed  and  sworn  to  by  claimants, 
and  giving  amount  due,  with  all  just  credits,  brief  description  nf  property, 
and  name  of  owner  as  set  forth  in  notice.  Lien  is  enforced  by  bill  in  equity, 
which  must  1m  filed  within  sixty  days  after  filing  statement.  Any  person  in 
interest  may  prevent  lien  for  personal  labor  by  giving  bond  to  Begister  of 
Deeds.  Contractors  on  public  works  are  required  to  furnish  bonds  for  labor 
and  materials.    Claims  must  be  filed  within  sixty  days  after  completion  of 

MICHIGAN. 

Every  person  who,  under  any  exprees  or  implied  eoiitraet  with  the  owner 
or  lessee  of  any  interest  in  real  estate,  or  with  a  contractor,  performs  labor 
or  furnishes  materials  for  building,  altering,  repairing,  or  ornamenting  any 
bnUding,  macbinery,  wharf,  or  other  structure,  has  a  lien  thereon,  and  on  the 
interest  of  the  owner  or  lessee  of  the  land  on  which  improvements  were  made, 
not,  however,  to  an  amount  exceeding  the  original  contract  price,  nor  unless 
notice  is  given  that  the  lien  will  be  claimed. 

Any  person  furnishing  materials  or  performing  labor  for  contractor  must 
within  thirty  days  after  commencing  to  labor  or  furnish  materiHls,  give  no- 
tice to  owner  or  lessee. 

If  the  estate  is  a  homestead  the  contract  must  be  signed  by  the  owner 
and  his  wife.  A  statement,  signed  and  verified,  setting  forth  the  time  of 
commencing  to  furnish  the  labor,  etc.,  the  amount  due  or  to  become  due,  and 
a  description  of  the  property,  must  be  filed  in  the  registry  of  deeds  within 
sixty  days  after  furnishing  last  of  labor  or  materials  and  within  ten  days 
after  filing  must  be  served  on  the  owner  or  lessee,  or  in  his  absence  on  agent 
in  charge,  and,  in  absence  of  both,  by  posting  on  the  premises.  Paymeuts  to 
contractor  within  said  sixty  days  are  at  owner's  rislt.  The  lien  must  be  en- 
forced by  suit  in  chancery  within  one  year  after  filing  statement. 
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MINNESOTA. 
An;  person  perlonaiag  labor  or  furuistiing  ikill,  mBterial  or  niichinerj 
for  construction,  alteratioD,  repair,  or  removal  of  ttnj  bnilding,  flxturea, 
bridge,  nharf,  fence,  stnietare,  railnaj,  or  telegraph  line,  etc.,  or  grading, 
clearing  or  grubbing  land,  digging  ditcli,  drain,  etc.,  or  in  laying  sidewalli, 
gutter,  etc.,  bj  virtue  of  a  contract  with  the  owner,  agent,  contractor  or  aub- 
contractor,  may  have  a  lien  thereon  and  on  the  land  not  exceeding  forty  acres 
without  a  city  or  village,  or  one  acre  within  Buch  a  city  or  villaga  Labor 
or  material  furnished  with  knowledge  of  owner  held  to  be  at  his  inatance 
nnless  ha  gives  notice  to  the  contrary  within  five  days.  ClBimant  must  file 
verified  statement  in  writing  of  amount  due,  that  same  is  for  labor  or  ma- 
terials fumiahed,  and  dato  of  first  and  last  items  of  account,  description  of 
property  to  be  charged,  and  owner's  name  and  notice  of  intention  to  claim 
lieu,  witbiiL  ninety  days  from  last  item,  in  office  of  register  of  deeds  of 
county  where  premises  are  situated — or  in  case  of  railroad,  telegraph  or  tele- 
phone line  in  oflBce  of  Secretary  of  State.  Lion  most  be  enforced  by  snit 
within  one  year  from  date  of  last  item. 

MISSISSIPPI. 
Every  building,  bridge,  machinery,  or  fixtures  for  mannfaoturing  pur- 
poses, railroad,  or  water-craft,  and  every  paling  or  'enclosure  is  liable  for 
the  payment  of  auy  debt  contracted  and  owing  for  labor  performed  or  ma- 
terials furnished  about  the  erection,  alteration,  or  repair  of  the  same,  and 
tJie  debt  is  a  lien  on  the  building  or  structure  and  the  land  on  which  It  is, 
not  to  exceed  one  acre  if  in  the  country.  The  lien  takes  effect  from  the 
time  of  filing  the  contract  in  the  office  of  the  chancery  clerk  for  the  county 
where  the  land  Is,  or  from  the  eommeneement  of  suit  to  enforce  it,  and  such 
snit  most  be  begun  within  twelve  months  after  money  claimed  is  due  and 
payable.  Iiaborers,  material  men  and  subcontractors,  by  giving  written  no. 
tice  to  owner,  may  bind  amonnt  due  to  contractor.  Where  bond  has  been 
given  by  contractor  to  owner  it  enures  to  benefit  of  laborers  and  material-^ 
men,  who  may  sue  on  it  if  no  suit  be  brought  by  obligee  within  sis  months, 
provided  suit  is  brought  within  one  year. 

MISSOTTBI. 
Every  person  performing  any  work  or  furnishing  tcaj  materials,  fixtures, 
engines,  boilers,  or  machinery  for  anf  bnilding,  erection,  or  improvemeut  on 
land,  or  for  repairing  the  same,  has  a  lien  on  tlie  building  and  land  belong* 
lug  to  the  owner  on  which  the  building  is,  to  the  extent  of  one  acre,  or  if  in  a 
city,  town,  or  village,  on  the  lot  and  building.  Every  original  contractor 
within  six  months,  every  journeyman  and  day-laborer  within  sixty  days,  and 
every  other  person  within  four  months,  must  file  with  the  clerk  of  the  circuit 
court  for  the  county  where  the  property  is  a  true  account  of  his  demand,  a 
description  of  the  property,  and  the  owner's  name,  and  action  to  enforce 
the  lien  must  be  begun  within  ninety  days  after  filing  such  account.  Sul> 
contractor  or  laborer  mast  ^ve  owner  ten  clays '  notice  before  Qling  lien. 
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MONTANA. 

EvBTj  peraoa  perfonniug  labor  or  furniBbiiif  lOfttenalB,  m&ehinerj,  or  tx- 
tures  for  auj'  buildiug,  structure,  brid^,  flume,  canal,  ditch,  "linjng  elsim, 
qnartE  lode,  citj  or  town  lot,  ranch,  railioad,  telegraph,  telepbgne,  eleetrie 
light  line,  gas  or  wHter-worka  or  plant,  or  other  improTementi,  may  have  a 
lien  tbareon,  by  filing  within  ninety  dajs  with  the  cterk  of  eonnty  where 
property  ia  situated,  a  Btatement  under  oath  of  amount  dne,  and  description 
of  property.  Such  liens  take  precedence  of  any  prior  lien,  enenmbrance,  or 
mortgage.    Suit  must  be  commenced  within  one  year. 

A  similaT  lien  is  given  on  leasehold  for  oil  or  gae  purpoeco,  and  on  pipe- 
lines, for  labor,  materials  or  inaehiiMry  performed  or  famishing  in  digging 
or  operating  oil  or  gas  weUs,  under  contract  with  owner,  contractor  or  sub- 
contractor. 

NEBRASKA. 

All  penoDB  performing  labor  or  furnishing  materials,  or  machinery  for 
erecting,  r^airing,  equipping,  or  removing  any  building  or  appurtenance 
have  a  lien  to  secure  payment  for  the  same,  on  the  building  or  appnrten^ce 
and  lot  on  which  it  stands.  The  claimant  must  make  an  account  in  writing, 
under  oath,  and  within  four  months  from  the  time  of  doing  the  work  or  fur- 
nishing the  materials  must  file  the  same  In  the  office  of  the  clerk  of  the 
county  where  the  work  was  done,  and  the  lien  continnes  for  two  years  after 
^ing  claim.    Sub-contractor  most  flle  claim  within  siity  days. 

NEVADA. 
Brery  person  performing  labor  upon,  or  furnishing  materials  of  the  value 
of  Sve  dollars  in  constructing  or  repairing  an;  building  or  superstructurb. 
or  performing  labor  on  any  railroad,  tramway,  toll-road,  canal,  water  ditch, 
flume,  aqueduct,  reservoir,  mine,  or  tunnel,  or  in  the  improvement  of  any 
building  lot  in  a  city  or  town,  has  a  lien  on  the  same  and  on  the  land  for  his 
work,  labor,  or  materials.  Owner  must  file  affidavit  of  date  of  completion 
of  work.  Person  claiming  lien  must,  not  less  than  ten  days  after  comple- 
tion of  contract,  etc.,  and  not  more  thap  fifty  days  after  filing  of  owner's 
adidavit,  or  performance  of  labor  on  mining  claim,  flle  in  the  record  office 
for  the  county  where  the  land  is  a  statement  nnder  oath  of  bis  demand,  the 
owner's  name,  terms  of  contract  and  description  of  the  property.  Soit  mnst 
be  begun  within  six  months  after  filing  the  claim. 

NEW  HAMPSHIRE. 
Any  person  who,  by  himself  or  others,  performs  labor  or  furnishes  ma- 
terials to  the  value  of  fifteen  dollars  or  more,  for  erecting,  altering,  or  re- 
pairing a  house,  or  other  building  or  appurtenance,  by  virtue  of  a  contract 
with  the  owner,  may  have  a  lien  on  the  same,  such  lien  to  be  secured  by  at- 
tachment, and  to  continue  ninety  days.  A  subcontractor  may  have  a  similar 
lien  by  giving  notice  in  writing  to  the  owner  or  person  having  charge  of  the 
property  of  his  intention  to  claim  a  lien,  and  fnrnishing  to  the  owner  once 
in  thirty  days  an  account  of  labor  performed  or  materials  fnmlHhed.  Lnm- 
berers  and  railroad  snbeontractors  have  a  like  lien,  on  giving  similar  notice 
and  account. 
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NEW  JEESEY. 
ETei7  building  constructed,  erected,  or  lepaiied,  and  maebinei;  or  fiztarea 
put  into  any  building,  aie  liable  lot  the  payment  of  all  debts  eontnuted  and 
owing  to  any  person  for  labor  performed  or  materlalH  fnmlsbed  for  the 
erection  or  repair  of  auch  building,  machinery,  or  fixtarea.  But  if  the  work 
was  done  by  contract,  the  building  is  liable  to  the  contractor  aloae,  provided 
the  contract,  or  a  copy,  la  filed  in  the  county  clerk  'a  ofSee  before  any  work 
waa  done  or  materiala  famished.  The  claimant  niuft,  within  four  montha 
after  performing  the  labor  or  forniibiDg  the  materiali,  file  in  the  office  of  the 
county  clerk  a  statement  eontaining  a  description  of  tba  building,  the  owner's 
name,  and  the  name  of  the  person  contracting  the  debt,  the  time  of  beginning 
the  work,  and  a  bill  of  particulars,  and  also  issue  a  summons  in  a  suit  to 
enforce  lien,  and  suit  must  be  diligently  prosecuted  within  one  year.  If 
labor  or  material  man  is  not  paid  by  icaster  workmen,  contractor  or  subcon- 
tractor he  may  notify  owner,  who  may  pay  his  claim,  unless  within  Ave  days 
master  workmen,  etc.,  notifies  claimant  to  establish  his  claim  by  Judgment,  in 
which  case  clamant  must  bring  suit  within  sixty  days  of  the  notice.  There 
are  special  provisions  for  hens  in  public  imprOTementa. 

NEW  MEXICO. 

Any  person  furnishing  labor  or  materials  for  the  erection  or  repair  of  & 
building  has  a  lien  thereon  and  on  the  land  on  which  it  stands.  Original 
contractor  most  flle  in  office  of  county  clerk  a  statement  of  account,  under 
oath,  and  description  of  property,  within  ninety  days  after  completion  of  con- 
tract. Other  claimautB  must  file  similar  statement  within  sixty  days  after 
work  done  or  material  furnished.  Suit  must  be  brought  within  one  year  from 
time  of  filing  claim  of  lien. 

NEW  YOBK. 

Any  person  who,  with  the  eonaent  of  the  owner,  or  bis  agent,  or  any  con- 
tractor or  subcontractor,  performs  services  or  furnishes  materials  for  the  Im- 
prorement  of  real  property  may  have  a  lien  on  the  premises  to  secure  the 
paymwt  of  his  claims.  A  notice  of  this  lien,  including  name  and  residence  of 
lienor,  name  of  owner  of  property,  name  of  employer,  statement  of  labor  or 
material  furnished,  including  agreed  price  or  value,  amount  unpaid,  time  of 
first  and  last  items  of  labor  and  materials,  and  description  of  property,  Teri- 
fled  by  the  claimant  or  hia  agent,  may  be  filed  in  the  county  clerk's  office 
during  the  progress  of  the  work,  or  within  four  months  after  ceasing  to  work 
or  furnish  materials.  Action  moat  be  brought  within  one  year  after  such 
filing,  and  notice  of  action  Sled  with  county  clerk.  Special  provision  is  alao 
made  for  liens  for  labor  and  materials  famished  on  pufaUe  improvements, 
againat  the  State  and  municipal  corporations. 

NOBTH  CAEOLINA. 
Every  building  built,  rebuilt,  repaired,  or  improTed,  together  with  the  lot 
on  which  the  building  is,  and  every  lot,  farm,  or  vessel,  is  subject  to  a  Ilea 
for  the  payment  of  all  debts  c6ntracte<l  for  work  or  materials  furnished 
about  the  same.  Notice  of  the  lien  must  be  filed  in  the  oflice  of  the  clerk  of 
the  Superior  Court  of  the  county  within  twelve  months  after  tbo  labor  iB 
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completed  or  mateiiala  fnriuibed,  specifying  the  labor  or  materiaJa  f umiahed 
and  the  time.  Suit  nmst  be  broaght  within  nz  moatlia  after  filing  lien.  Sub- 
contractors, laborera,  and  matetial  men  can  take  B  lien  bj  notifjing  owner 
of  property  before  he  has  settled  with  the  contractor,  and  filing  notice  as 
•boTe.  Agricultural  laborers  and  peraons  engaged  in  loading  Tessela  also 
have  liens.  Mechauies  and  Hrtisana  have  a  lien  on  perional  property  made 
or  repaired  by  them.  If  not  paid  within  30  days  if  the  value  of  the  article 
does  not  exceed  fifty  doilan,  or  ninety  days  if  over  fifty,  they  may  sell  at 
auction,  after  two  weeks'  notice. 

NOBTH  DAKOTA. 

Every  person  performiag  labor  or  furnishing  materials,  machinery,  or  fii> 
tures  for  any  bailding,  erection,  or  other  improvement  upon  land,  by  virtue 
of  any  contract  with  the  owner,  his  agent,  trustee,  contractor,  oi  subcon- 
tractor, or  with  hia  consent,  may  have  a  lien  on  sneh  building,  etc.,  and  the 
land  on  which  it  is  situated.  When  materials,  etc.,  are  fumished  to  con- 
tractor or  subcou^actoT  notice  must  be  given  to  owner.  Notice  of  intention 
to  claim  lien  for  materials  must  be  filed  with  clerk  of  district  court  of  county, 
and  lien  will  take  precedence  only  over  conveyances  filed  thereafter.  Notice  of 
lien,  with  written  consent  of  owner  If  lien  ii  for  materials,  must  be  filed  with 
clerk  of  district  court  within  ninety  days  after  all  labor  is  performed  or 
materials  furnished.  If  owner  so  demands,  suit  to  enforce  lien  must  he 
brought  within  thirty  days  after  demand,  otherwise  within  six  years  after 
date  of  last  item. 

OHIO. 

Any  person  performing  labor  or  furnishing  machinery,  materials  or  fuel 
for  constructing  or  repairing  any  vessel,  or  auy  building,  bridge  or  other 
structure,  or  any  oil  derrick,  oil  tank,  oil  or  gas  pipe  line,  or  digging,  drilling 
or  operating  any  gas,  oil  or  other  well,  or  furnishing  tile  for  drainage,  by 
virtue  of  a  contract  expresa  or  implied  with  the  owner  or  agent,  or  as  sub- 
contractor, laborer  or  material  man,  has  a  lien  ou  structure  and  interest  of 
owner  in  land.  O^e  furnishing  labor  or  materials  on  a  road,  drain,  etc., 
may  have  similar  lien  on  interest  of  owner  in  the  land  and  that  abutting. 
Statute  provides  for  notice  to  owner  of  claims  for  liens  by  material  men  or 
laborers  within  thirty  days  after  beginning  to  furnish  material  or  perform 
labor;  and  requires  contractor  to  give  owner  statement  containing  names  of 
all  subcontractors,  workmen  and  material  men,  and  amounts  due  them,  before 
payments  are  made  to  contractor;  and  authorizes  him  to  retain  and  pay  such 
amounts,  holding  bim  responsible  for  sixty  days  after  completion  of  work, 
for  all  amounts  due,  but  not  beyond  amount  of  original  contract.  Evei7  per- 
son claiming  lien  must  within  sixty  days  after  furnishing  last  labor  or  ma- 
terials file  in  office  of  county  recorder  affidavit  showing  net  amount  du^  de- 
scription of  property,  name  of  parsons  to  whom  labor  or  materials  were 
fumished  and  name  of  owner,  if  known,  and  within  thirty  days  thereafter 
aerve  copy  on  owner,  or,  if  not  found  in  county,  post  same  on  premiaes. 
Owner  may  require  him  to  bring  suit;  if  not  brought  within  sixty  days  lien 
is  lost.  Liens  have  precedence  over  all  titles  given  or  recorded  after  com- 
mencement of  constructioiv  etc. 
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OKLAHOMA. 
Any  person  perforouDg  labor  or  furniahing  material  iii  building,  altering, 
ut  repairiDg  building  or  atrut^tiire,  including  feuces,  sJUewHlkB,  etc.,  or  in 
putting  in  luaehinerj-,  i)lsQting  trees,  etc.,  under  contract  with  the  owner  of 
land,  may  bare  a  lien  on  structure  and  land.  Statement  under  oatb  rouat 
be  filed  with  clerk  of  district  court  within  four  months,  setting  fartli  amount 
claimed,  the  items,  names  of  owner,  and  claimant,  and  description  of  prop- 
ertj.  Statement  by  subcontractor  must  be  flle<l  within  sixty  daj'B  and  notice 
sen'eil  on  owner.  Suit  must  be  brought  within  one  year  after  filing  lien. 
There  is  similar  lien  on  gafr  and  oil  pipe  lines  and  oil  and  gas  leaseholds. 

OREGON. 


Any  person  who,  at  the  instance  of  tlia  owner  or  his  agent,  performs  an; 
labor,  or  furnishes  or  transports  any  materials  for  the  construction  or  repair 
of  any  building,  wharf,  bridge,  ditch,  flume,  tunnel,  fence,  machinery  or  any 
structttre,  has  a  lien  on  the  same  and  the  lot  on  which  it  stands.  Persons 
furnishing  materials  or  supplies  must,  within  five  days  after  date  of  first 
delivery,  deliver  or  mail  to  owner  statement  that  he  has  commenced  to  de- 
liver materials,  eti!.,  with  name  of  pcriion  ordering  same,  and  claitn  a  lien 
for  all  materials  which  he  may  furnish,  and  on  demand  furnish  owner  a  list 
of  all  materials,  etc.,  furnished  and  their  prices.  An  original  contractor  must 
file  io  tbe  ofllee  of  the  county  clerk,  within  siity  days  after  the  completion  of 
the  building  or  repairs,  a  notice  of  his  intention  to  claim  a  lien,  specifying  the 
amount  due  and  the  property.  A  laborer  or  subcontractor  must  file  notice 
within  thirty  days.  The  lien  wilt  not  be  binding  for  more  than  six  months  after 
such  filing,  unless  suit  is  brought.  Notice  mast  be  given  to  owner  seven  days 
before  commencing  suit  to  foreclose  lien.  All  persons  furnishing  fuel  or 
materials  to  a  contractor  with  railroad  coloration  may  secure  a  lien  on  the 
property  of  the  latter,  but  not  to  amount  exceeding  that  due  by  the  corpora- 
tion to  the  contractor. 

PENNSYLVANIA. 
Under  Act  of  1901  buildings  and  land  are  subject  to  liens  for  labor  and 
materials,  exceptions,  however,  existing  in  certain  cases,  i.  e.,  where  furnished 
for  public  purposes,  or  where  the  land  is  heid  by  trustee  of  lunatic  or  minor 
children  etc.  No  claim  of  liPn  for  repairs  less  than  one  hundred  dollars  is 
valid,  nor  in  case  of  subcontractor  unless  also  written  notice  of  inten- 
tion to  file  claims  be  given  to  owner  before  completion  of  work  or  furnish- 
ing last  of  materials.  Where  tenancies  or  leasehold  estates  are  involved,  or 
where  it 'is  a  case  of  alterations  or  repairs,  the  claim  must  be  filed  in  tb» 
court  of  common  pleas  within  three  months  after  completion  of  contract;  in 
other  cases  within  six  months.  Where  a  subcontractor  has  three  months 
within  which  to  file  his  claim  he  must  give  the  owner  written  notice  and  a 
sworn  statement  of  the  claim  at  least  thirty  days  before  such  claim  is  filed, 
and  where  he  has  six  months,  the  notice  and  statement  must  precede  the  fil- 
ing of  the  claim  at  least  forty-five  days.  Seire  fanan  must  be  issued  within 
two  years,  and  judgment  renderecl  thereon  within  five  years. 
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THE   PHILIPPINES. 
There  is  no  proriatOD  for  meehanica'  liens  on  real  estate. 

POBTO  BICO. 
The  law  does  not  provide  for  mechanics'  liens  on  real  estate. 

BHODE  ISLAND. 

Evory  building  or  other  improvonent  erected  or  repaired,  by  contract  irith 
or  conMDt  ct  the  owner,  is  subject  to  a  lien  for  all  work  done  or  materials 
furnished  in  the  constniction  or  repair  of  the  same.  Persons  employed  hj 
eontTaeton  or  subcontractors  have  lien  for  work  done  or  labor  furaisbed 
within  forty  days  next  preceding  time  of  notice  to  owner,  and-  within  ten 
days  after  giving  such  notice  muat  record  copy  with  town  clerk  or  recorder 
of  deeds.  Persona  fnmiahing  materials  must  give  notice  to  owner,  and 
record  same  in  town  clerk's  office  within  sixty  days  after  materialB  are 
placed  on  land. 

To  enforce  lien,  the  claim,  including  an  account  and  a  deMription  of  prop- 
erty, most  be  filed  in  the  office  of  the  town  clerk  of  town  where  Und  is  riv- 
aled by  Bubcontractors  and  workmen  witbin  ten  days  -after  such  notice, 
others  within  four  months  after  default  in  any  payment,  if  work  is  done  by 
written  contract,  or  witliiit  six  months  after  commencement  of  work  under 
verbal  contract.  A  petition  in  equity  must  be  filed  in  the  clerk's  office  of  tlw 
Supreme  Court  within  twenty  days  after  the  filing  of  the  claim. 

SOUTH  CAHOLINA. 
Any  person  to  whom  k  debt  is  due  for  labor  performed  or  materials  fur- 
nished and  actually  used  in  the  erection,  alteration,  or  repair  of  any  building 
or  structure  on  real  estate,  by  virtue  of  a  contract  with  or  consent  of  the 
owner  or  hts  agent,  has  a  lien  on  the  buildings  and  land  for  his  pay.  A  sub- 
contractor may  also  have  such  lien  by  notifying  the  owner  and  the  original 
contractor  before  fumiahing  labor  or  materials  of  his  intention  to  claim  lien, 
but  tbe  whole  amoant  of  such  liens  must  not  exceed  amount  of  lien  of  original 
contractor.  If  the  owner  is  not  tbe  contracting  party,  he  may  prevent 
any  lien  from  attaching  by  giving  written  notice  tliat  he  will  not  be  respon- 
sible for  the  debts  of  the  contractor.  The  claimant,  within  ninety  days  after 
ceasing  to  labor  or  furnish  materials,  must  file  in  the  office  of  the  register  of 
mesne  conveyances  of  tbe  county  a  statement  of  his  account,  with  a  descrip- 
tion of  tbe  property  and  the  owner's  name.  Suit  must  be  begun  within  six 
months  after  ceasing  to  latmr,  or  furnish  materials. 

SOUTH  DAKOTA. 
Every  person  doing  labor  upon,  or  furnishing  materi^s,  machinery,  or  fix- 
tures for  any  building  or  other  improvement  on  land,  by  virtue  of  any  con- 
tract with  the  owner,  or  his  agent,  trustee,  contractor,  or  subcontractor,  may 
have  a  lien  on  the  land  and  the  buildings,  etc.  Owner  may  retain  from 
contractor  and  pay  amounts  due  other  lienors.  Lten  attaches  at  date  of  first 
item  of  labor  or  materials,  or  as  against  lioi\a  fide  purchaser,  etc.,  at  actual 
beginning  of  improvement,  hut  contractor  may  secure  lien  by  filing  statement 
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of  contract  with  clerk  of  circuit  eoDit.  Lien  ceaaea  at  end  of  uine^  At^ 
after  last  item  furnished  unless  verified  claim  be  flied  witb  cleik  of  circuit 
court  giving  amount  due  and  for  irhat  purpose,  nameB  of  claiment  and  per- 
son for  whom  labor,  etc.,  was  furnished,  dates  of  first  and  laet  items,  descrip- 
tion of  property  and  name  of  owner.  Suit  muBt  be  brought  within  six  je&n 
aftet  date  of  last  hem,  or  thir^  days  after  demand  by  owner. 


There  is  a  lien  on  any  lot  of  land  upon  which  a  hoOBO  has  been  bnilt  or 
repaired,  or  fixtures  or  machinery  famished  or  erected,  or  improvement  made 
by  special  contract  with  the  owner  or  his  agent  in  favor  of  all  persons  doing 
any  work  or  furnishing  any  materials  on  or  about  the  same.  If  a  mortgagee 
has  written  notice  of  a  contract  to  furnish  snch  labor  and  materials  before 
the  work  is  begnn  and  fails  to  object  wilhin  ten  days,  the  lien  will  take  prece- 
dence over  the  mortgage.  The  Hen  includes  the  buildings  on  the  land,  and 
continues  for  one  year  after  completion  of  Uie  work.  SdbeontroctoTS  and 
workmen  mnst,  at  the  time  of  beginnipg  to  work,  give  notice  to  the  owner  of 
their  intention  to  claim  a  lien,  or  they  may,  within  thir^  days  after  build- 
ing is  completed,  or  their  contracts  expire,  notify  in  writing  the  owner  that 
lien  is  claimed,  and  such  lien  shall  therenpon  have  precedence  over  all  other 
liens  for  ninety  days,  providing  statement  be  filed  witli  county  register. 

TEXAS. 
Any  person  latioring  or  furniabing  matoiials,  machinery,  fixtures  or  tools 
for  erection  of  any  house  or  improvement,  or  repair  of  any  building  or  im- 
provement, or  construction  or  repair  of  levee  or  embankment,  has  a  lien  there- 
on and  on  land.  Every  original  contractor  within  tour  months,  and  all 
others  within  thirty  days  after  iadebtedneas  seemed  must  file  with  county 
elcA  copy  of  contract,  if  in  writing,  or  if  unwritten,  iteini2ed  account  under 
oath,  together  with  description  of  building,  etc,  and  land.  Persons  fumieb- 
ing  material  to  contractor  or  aabcontractor  must  give  owner  written  notice 
of  items  furnished  and  amonnta  due,  or  within  ninety  days  file  itemized 
account  with  county  clerk.  Sobcontiactors  ami  laborers  must  give  owner  ten 
days'  notice  before  filing  lien.  Owner  must  retain  ten  per  cent,  of  con- 
tract price  or  value  of  building,  etc.,  for  thirty  days  after  completion  of 
.   work  to  meet  claims  of  workmen,  but  is  in  no  ease  liable  beyond  contract 

UTAH. 
Any  person  who  furnishes  labor  or  materials  in  the  construction  or  repair 
of  any  building,  stmctnre,  or  improvement  on  land,  or  in  working  a  mine,  has 
a  lien  thereon,  provided  he  files  with  the  county  recorder  within  sixty  days 
after  the  completion  of  his  contract,  if  an  original  contractor,  or  forty  days 
after  ceasing  to  labor  or  furnish  materials,  etc.,  if  a  subcontractor,  a  claim, 
under  oath,  containing  a  statement  of  his  demand  after  deducting  all  credits, 
name  of  owner  if  known,  and  employer,  the  terms  of  tile  contract,  and  de- 
scription of  property.  Soil  for  foreclosure  must  be  commenced  within  one 
year  after  completion  of  contract,  or  suspension  of  the  work  tor  thirty  days. 
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On  contract  for  tSOO  or  more  owner  n^utt  obtain  bond  from  contractor  for 
b«aefit  of  persona  entitled  to  liens. 

VEEMONT. 
'Wlien  any  contract  ie  made,  in  writing  or  otherwise,  for  the  erection,  repair, 
at  alteratioD  of  an;  building,  or  for  furniahiug  any  materiala  abont  the  same, 
the  person  pt'oceeding  under  the  contract  baa  a  lien  on  the  house  and  land, 
which  continuea  for  three  months  after  payment  of  the  claim  ia  due,  provided 
the  claimant  filed  in  the  clerk 's  office  of  the  town  where  the  building  is,  a 
memorandum  signed  bj  him  showing  liia  claim,  and  commences  an  action  to 
enforce  the  same  within  said  three  months.  The  property  on  which  lien  is 
claimed  is  to  be  attached  within  Ave  montha  after  Judginent,  and  copy  of 
record  filed  in  town  clerk's  office,  whereupon  lien  becomes  one  in  natore  of 
mortgage,  and  ia  foreclosed  as  aucb.  Bnbcontractor  may  have  similar  lien  not 
exceeding  amount  due  original  contractor  hj  filing  lien  and  giving  notice  ta 
owner.    Mechanics  have  a  lien  on  articles  repaired. 

VIRGINIA. 
All  peiaons  performing  labor  or  furnishing  materiala  for  the  construction 
or  improvement  of  buildings  or  other  structures,  or  repair  thereon,  if  ordered 
by  owner  or  his  agent,  have  a  lien  thereon,  and  on  so  much  land  as  is  neeea- 
eary  to  the  convenient  use  thereof.  A  general  or  a  subcontractor  or  material 
man  must,  witbin  thirty  days  after  completion  of  building  or  furnishing  ma- 
teriala, file  in  the  county  clefk'a  office  (or,  if  the  property  be  in  the  C^ty  of 
Richmond,  in  the  clerk's  office  of  the  chancery  court),  a  sworn  statement  of 
account,  wilb  a  description  of  the  property,  and  claim  a  lien  thereon.  Bub- 
contractors  or  material  men  must,  also,  within  thirty  days,  notify  in  writing 
the  owner  of  the  property  or  bis  agent,  and  the  owner  will  be  liable  to  the 
subcontractor  or  materialman  for  so  much  of  his  claim  aa  doea  not  exceed  the 
amount  due  by  the  owoer  to  the  general  contractor  at  the  time  notice  la 
given.  Subcontractor  may,  before  performing  labor  or  furnishing  materiala 
to  general  contractor,  give  owner  written  notice  of  intention  to  claim  lien, 
stating  probable  amount,  and  within  thirty  daya  after  stmeture  ia  completed 
give  to  owner  and  contractor  a  verified  statement  of  account,  and  owner 
shall  thereupon  be  personally  liable  to  extent  of  amount  then  due  contractor. 
Suit  to  enforce  lien  must  be  brought  within  six  montha. 

WAaHlNGTON. 
Mechanica  and  material  men  may  have  liens  on  buildings  and  lands  on 
ivbich  they  stand,  by  filing  notice  thereof,  within  ninety  days  of  the  comple- 
tion of  the  work  or  furnishing  materials,  with  the  coanty  auditor,  stating 
amount  due  above  all  aet-ofts.  Suite  must  be  brought  within  eight  months 
after  auch  filing.  Lumbermen  may  have  a  similar  lien  on  logs  and  timber  1^ 
filing  notice  of  lien  in  county  auditor's  office  within  thirty  days  after  debt 
accrued,  and  bringing  suit  thereon  within  eight  months  thereafter.  Persona 
performing  or  furniehing  labor  in  orchards  or  orchard  business  have  lien  on 
same;  claim  must  be  filed  within  forty  days  after  close  of  work  and  suit 
within  eight  months  thereafter.     Farm  laborers  have  lien  on  crops  if  filed 
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within  fort;  dAjs.  PeriODB  perf onning  labor  for  an;  peTBon  or  corporatinii, 
in  tbe  operation  of  an;  railwa;,  canal,  or  transportatioD  company,  or  anj 
wat«r,  taining,  or  mAuufaeturing  compaDj',  saw  mill,  etc.,  ahall  have  a  lien 
upon  tbe  f ranehioe,  eamingfl,  and  propertj  of  such  person  or  corporation  for 
labor  performed  duriiig  the  six  montlu  preceding  tbe  filing  of  hia  claim  witli 
the  count;  anditor,  which  mnat  be  done  within  ninet;  days  after  completion  ' 
of  sncb  labor. 

WEST  VIBGINIA. 
Ever;  person  erecting,  conetructiog,  altering,  removing  or  repairing  an; 
building  or  other  structure,  or  improvement  appurtenant  thereto,  under  con- 
tract with  the  owner,  or  performing  labor  or  furnishing  materials,  machiner; 
or  supplies  for  the  same  under  contract  with  the  owner,  contractor  or  sub- 
contractor, has  lien  thereon  and  on  tbe  interest  of  owner  in  the  land.  Lien 
attaches  when  labor  or  materials  begin  to  be  furnished.  Contractor  and 
workmen  and  material  men  under  direct  contract  with  owner  must  file  in 
office  of  clerk  of  circuit  court  far  the  count;  where  land  lies,  within  ninety 
days  after  comiiletion  of  contract  or  furnishing  last  labor  or  matarials, 
notice  of  lien  and  statement  of  rlaim  under  oath.  Subcontractors,  and  work- 
men and  material  men  under  contract  with  contractor  or  subcontractor,  must 
within  sixt;  da;s  after  completion  of  subcontract,  etc.,  serve  similar  notice 
on  owner.  If  owner  be  non-reudent  or  not  found,  notice  must  be  published 
two  weeks  in  newspaper  published  ip.  the  county,  and  posted  on  the  premisea. 
lleniized  statement  of  labor  or  materials  must  be  given  to  owner  within  ten 
days  after  written  demand.  Workman  or  materialman  employed  by  con- 
tractor ma;  before  beginning  work  or  furnishing  materials  notify  owner  of 
intention  to  claim  lien  if  not  paid;  In  Which  caee  he  need  not  file  the  sixty 
dajrs'  notice  of  lien  nnless  required  by  owner  within  sixty  days.  Owner  may 
limit  liability  nnder  contract  to  amoDnt  of  contract,  by  recording  same  in 
clerk's  office,  and  requiring  contractor  to  give  hond  for'payment  of  claims 
for  labor  and  materials.  Liens  for  labor  and  materials  have  precedence  over 
lien  of  contractor.  Suit  to  enforce  lien  must  be  commenced  within  rix 
months  after  filing  notice,  such  suit  enuring  to  benefit  of  all  holders  of  liens. 
.  Workmen  performing  labor  for  an;  incorporated  compan;  have  lien  on  all 
real  and  personal  estate  of  company,  provided  sworn  notice  of  lien  be  filed 
in  clerk's  office  within  ninety  days  after  ceasing  to  labor. 

WISCONSIN. 
Every  person  who  as  principal  contractor,  architect,  civil  engineer  or  sur- 
veyor performs  or  furnishes  work,  material,  plans  or  specifications  for  the 
erection,  construction,  repair  or  removal  of  any  building,  structure,  bridge, 
wharf,  etc.,  or  machinery  unnexed  to  the  freehold,  has  a  lien  thereon  and 
on  interest  of  the  ovner  in  the  land,  not  exceeding  forty  acres,  or  in  a  city  or 
incorporated  village  the  lot  used  for  such  building,  etc.  An;  person  other 
than  a  principal  contractor  furnishing  labor  or  materials  may  have  similar 
lien,  but  must  nitfain  thirty  days  after  beginning  work  or  furnishing  material 
give  notice  to  owner  that  he  has  been  employed  to  furnish  labor  or  material 
on  land  described,  and  within  sixty  days  after  last  work  performed  or  ma- 
terials furnished  file  in  office  of  clerk  of  circuit  conrt,  with  a  cop;  of  tbe 
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notice,  eiaim  fgr  lieuj  MtUuc  forth  that  he  h&s  been  emploTed  b;  con- 
traetor  to  perform  or  fumuh  labor  or  materialB,  with  BtBtemeat  of  laboi 
or  materialB  fumlBbed,  and  amount  owing  tlierefor.  LaborerB  and  mechanics 
employed  bj  contractoT  or  Bubcontractor  are  not  reqaired  to  give  the  thirty 
daTs'  notice.  In  other  caeea  the  lien  moat  be  fiJed  within  eix  months  aftCT 
date  of  last  charge.  Action  muat  be  brought  within  one  ;e«r  from  each 
date,  nnleaa  within  thirty  dajs  before  expiration  of  year  time  is  extended 
for  another  year  by  annexing  to  claim  on  Ale  affidavit  showing  claimant's 
interest  in  the  property  by  virtue  of  such  lien. 

WYOMING. 
Any  person  performing  labor  or  fumiahing  materials,  fixtures,  or  ms- 
diinery  for  any  building,  erection,  or  improvement  on  land  or  for  repairing 
the  same,  may  have  a  lien  on  the  land  to  the  extent  of  one  acre,  or,  if  in  a 
city,  town,  or  village,  on  the  lot  on  which  the  building  is  situated.  Every 
original  contractor  within  four  months,  and  every  subcontractor,  journeyman, 
or  laborer  within  ninety  days,  after  indebtedness  accrues,  must  Ale  with  the 
register  of  deeds  of  the  county  an  account,  under  oath,  of  the  amount  due 
after  allowing  for  credits,  a  description  of  the  property,  and  name  of  owner 
and  contractor,  if  known;  bat  original  contractors  cannot  file  lien  until  sixty 
days 'after  completion  of  contract.  Persons  other  than  original  contractors 
most,  ten  days  before  filing  Hen,  give  written  notice  of  the  claim  and  amount 
thereof.    Proceedings  to  foreclose  lien  must  be  begun  witbin  six  months. 


CHAPTER  TCItltVTn. 

lAHKETTPTCT. 


The  Constitdtion  of  the  United  States  provides  that  "Con-« 

greas  shall  have  power to  establish  uniform  laws  od  the 

subject  of  bankruptcies  throughout  the  United  States. ' '  The  sev- 
eral States  may  pass  laws  on  the  subject  when  there  is  bo  national 
law,  but  as  soon  as  a  national  law  is  passed,  and  while  it  con- 
tinue in  force,  it  wholly  supersedes  and  suspends  every  State 
law  on  the  subject.  National  Bankruptcy  Acts,  with  intervals 
when  the  State  insolvency  laws  were  in  force,  were  passed  in 
1800, 1841 ,  1867  and  1898.  The  law  of  1898  as  amended  by  sub- 
sequent statutes  is  the  one  now  in  force. 

Exclusive  jurisdiction  in  all  matters  of  bankruptcy  is  vested 
in  the  District  Courts  of  the  United  States,  subject  to  appeals  to 
the  Circuit  Court  of  Appeals  and  to  the  Supreme  Court.    They 
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may  adjndge  personB  bankrapt  who  have  liad  their  principal 
place  of  buainess,  or  resided  or  had  their  domicile,  within  their 
respective  territorial  jurisdictions  for  the  preceding  six  months, 
or  the  greater  part  thereof,  or  who  do  not  have  their  principal 
place  of  businesB,  residence  or  domicile  within  the  United  States, 
but  have  property  within  their  jurisdictions,  or  who  have  been 
adjudged  bankrupt  by  courts  .o£  competent  jurisdiction  without 
the  United  States  and  have  property  within  their  jurisdiction. 

Proceedings  in  bankruptcy  may  be  voluntary  or  involuntary ; 
the  difference  in  the  two  cases  relating  only  to  the  steps  taken  to 
bring  about  the  adjudication.  "When  a  person  h^s  once  been  ad- 
judicated a  bankrupt,  the  subsequent  proceedings  as  to  proof  of 
claims,  election  of  trustee,  and  distribution  of  the  bankrupt's  es- 
tate are  the  same  in  both  cases. 

"Acts  of  bankruptcy  by  s  person  consist  of  his  having,  (1) 
conveyed,  transferred,  concealed  or  removed,  or  permitted  to  be 
concealed  or  removed,  any  part  of  his  property  with  intent  to 
hinder,  delay  or  defraud  his  creditors  or  any  of  them ;  or  C^} 
transferred,  while  insolvent,  any  portion  of  his  property  to  <me 
or  more  ;of  his  creditors  with  intent  to  prefer  such  creditors  over 
his  other  creditors ;  or  (3)  sufFered  or  permitted,  while  insolvent,  ■ 
any  creditor  to  obtain  a  preference  through  legal  proceedings, 
and  not  having,  at  least  five  days  before  a  sale  or  final  disposition 
of  any  property  affected  by  such  preference,  vacated  or  dis- 
charged such  preference;  or  (4)  made  a  general  assignment  for 
the  benefit  of  his  creditors,  or  being  insolvent,  applied  for  a  re- 
ceiver or  trustee  of  his  property,  or  because  of  insolvency  a  re- 
ceiver or  trustee  has  been  put  in  chai^  of  his  property  under 
the  laws  of  a  State,  of  a  Territory  or  of  the  United  States ;  or  (5)  ' 
admitted  in  writing  his  inability  to  pay  his  debts  and  his  willing- 
ness to  be  adjudged  a  bankrupt  on  that  ground." 

Any  person  or  corporation  except  a  municipal,  railroad,  insur- 
ance or  banking  coT^oration,  m&y-file  a  voluntary  petition  and 
be  adjudged  a  bankrupt. 

Any  natural  [>erBon,  except  a  wage  earner,  or  person  engaged 
chiefly  in  farming  or  the  tillage  of  the  soil,  any  unincorporated 
company  and  any  moneyed,  business,  or  commercial  corporation 
except  a  municipal,  railroad,  insurance  or  banking  corporation, 
owing  debts  to  the  amount  of  one  thousand  dollars  or  over  may 
be  adjudged  a  bankrupt  in  involuntary  proceedings. 
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A  partnerfihip  may  be  adjudged  a  bankrupt  either  in  voluo- 
tary  or  involuntary  proceeding)].  In  such  case  a  court  having 
jurisdiction  over  one  of  the  partners  may  have  jurisdiction  over 
all  and  the  administration  both  of  the  partnership  and  the  in- 
dividual estates.  Separate  accounts  are  kept  of  partnership  and 
individual  property,  and  the  net  proceeds  of  partnership  prop- 
erty applied  to  the  payment  of  partnership  debts,  and  that  of 
individual  property  to  individual  debts;  the  surplus,  if  any, 
of  the  partnership  estate  after  payment  of  partnership  debts 
being  transferred  to  the  estates  of  the  individual  partners,  and 
that  of  the  individual  partners  to  the  partnership  estate.  If 
one  or  more  of  the  partners,  but  not  all,  are  adjudged  bankrupt, 
and  there  be  no  proceedings  against  the  firm,  the  partnership 
property  is  not  administered  in  bankruptcy,  unless  by  consent 
of  the  other  partners,  but  such  other  partners  are  required  to 
settle  the  partnership  business  as  soon  as  practicable  and  account 
for  the  interest  of  the  bankrupt  partners. 

An  involuntary  petition  may  be  filed  at  any  time  within  four 
months  after  the  alleged  act  of  bankruptcy,  by  three  or  more 
creditors  who  have  provable  claims  amounting  in  the  aggregate, 
•  in  excess  of  the  value  of  any  securities,  to  five  hundred  dollars. 
If  the  whole  number  of  creditors  be  less  than  twelve,  one  whose 
claim  equals  that  amount  may  file  such  a  petition.  In  computing 
the  number  of  such  creditors,  creditors  employed  by  the  debtor 
at  the  date  of  filing  the  petition,  or  related  to  him  by  consan- 
guinity or  affinity  within  the  third  degree  as  determined  by  com- 
mon law,  and  who  have  not  joined  in  the  petition  are  not  in- 
cluded. Other  creditors  may  afterwards  join  in  or  oppose  the 
petition,  A  petition,  whether  voluntary  or  involuntary,  once 
filed,  cannot  be  withdrawn  without  notice  to  all  creditors. 

On  the  filing  of  the  petition  notice  is  given  to  the  debtor,  and 
he  may  contest  the  allegations  made  in  it,  and,  if  he  so  desires, 
have  them  passed  upon  by  a  jury. 

On  sufficient  cause  shown,  and  the  filing  of  a  bond  to  cover  any 
damages  the  debtor  may  suffer,  the  court  may  in  its  discretion 
appoint  a  receiver  to  take  charge  of  the  debtor's  property  and 
business  until  the  question  of  adjudication  is  decided,  or  until 
the  appointment  of  a  trustee. 

C,lassified  schedules  of  the  debtor's  assets  and  liabilities  are 
filed  with  the  petition  in  voluntary  proceedings,  and  immediately 
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aft«F  the  adjadicatioD  he  isrequi'red  to  file  similar  schedules  in 
JDvolimtary  proceedinga. 

By  the  adjudication  all  leviea,  judgments  and  attachments  ob- 
tained within  four  months  prior  to  the  date  of  filing  the  petition 
are  vacated  except  as  to  bona  fide  purchasers  for  value  without 
notice. 

Upon  the  adjudication  being  made,  the  case  is  referred  by  the 
court  to  one  of  the  official  Referees  in  Bankruptcy,  who  has 
charge  of  the  subsequent  proceedii^^  in  the  settlement  of  the 
bankrupt's  estate,  subject  to  the  supervision  of  the  court. 

At  the  first  meeting  of  the  creditors,  which  is  presided  over  by 
the  E«fereei  the  creditors  make  proof  of  their  claims,  and  choose 
a  trustee.  They  may  attend  personally,  or  be  represented  by  an 
attomey-at-law,  or  by  an  attorney  in  fact,  duly  authorized  in 
writing.  Proof  of  claims  is  made  in  writing.  Forms  for  this 
purpose  will  be  found  at  the  end  of  this  chapter.  Whenever  a 
claim  is  founded  upon  an  instrument  in  writing— as  for  example, 
a  promissory  note — it  must  be  filed  with  the  proof  of  claim. 
After  the  claim  is  allowed  or  disallowed  it  may  be  withdrawn, 
with  the  permission  of  the  Court,  by  leavii^  a  copy  on  file.  The 
bankrupt  is  required  to  be  present. at  this  meeting,  and  may  be 
examined  in  relation  to  his  business  affairs  at  the  request  of  any 
creditor.  Claims  of  secured  creditors  or  of  those  having  a  priority 
are  allowed  only  to  the  extent  of  the  excess  over  such  security  or 
priority.  Claims  of  creditors  who  have  received  preferences,  or 
to  whom  conveyances  or  transfers  of  property  have  been  made 
by  the  bankrupt  within  four  months  before  the  filing  of  the  peti- 
tion with  intent  to  hinder,  delay  or  defrand  his  creditors,  are  not 
allowed  "unless  the  creditor  surrenders  sueh  preference,  convey- 
ance, etc. 

A  person  shall  be  deemed  to  have  given  a  preference  if,  being 
insolvent,  he  has  within  four  months  before  filing  the  petition,  or 
after  sueh  filing  and  before  the  adjudication,  procured  or  suf- 
fered a  judgment  to  be  entered  against  himself  in  favor  of  any 
person,  or  made  a  transfer  of  any  of  his  property,  and  the  effect 
of  the  enforcement  of  such  judgment  or  transfer  will  be  to  enable 
one  of  his  creditors  to  obtain  a  greater  percentage  of  his  debt 
than  any  other  creditors  of  the  same  class.  If  the  person  so  bene- 
fited had  reasonable  cause  to  believe  that  such  transaction  would 
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effect  a  preference,  it  may  be  aTcdded  by  the  tmstee  and  tbe  prop- 
erty or  its  value  recovered. 

After  tbe  proof  and  allowance  of  claims  one  or  three  trustees 
are  chosen  by  a  majority  in  number  and  value  of  the  creditors 
present  in  person  or  by  attorney.  If  the  creditors  fail  to  elect 
an  appointment  is  made  by  the  Referee. 

The  trustee  is  tbe  official  administrator  of  ^e  bankrupt's  es- 
tate. Upon  bis  appointment  and  qualification  all  the  property 
and  rights  of  action  of  the  bankrupt— except  such  as  are  exempt 
under  the  laws  of  the  State, — including  documents  relating  to 
property,  interests  in  patents,  copyrights  and  trade-marks, 
powers  which  the  bankrupt  might  have  esereised  for  his  own 
benefit,  and  property  transferred  by  the  bankrupt  in  fraud  of  hia 
creditors — vest  in  the  tmstee  by  operation  of  law  as  of  the  date 
of  the  adjudication. 

It  is  the  duty  of  the  trustee  to  collect  and  reduce  to  money  as 
speedily  as  possible  all  the  bankrupt's  property  and  estate  vested 
in  him,  or  of  which  be  has  a  right  of  recovery.  He  ia  not,  how- 
ever, obliged  to  accept  any  property  which  by  reason  of  valid 
liens  or  mortgages,  or  for  any  other  reason,  is  of  no  value  to  the 
estate.  So  of  a  leasehold  estate,  Unless  the  lease  by  its  terms  be- 
comes null  and  void  on  the  bankruptcy  of  tbe  lessee,  tbe  trustee 
may,  at  his  election,  refuse  to  accept  it,  or  he  may  sell  and  assign 
it,  or  he  may  enter  upon  and  occupy  the  leased  premises.  But  if 
he  elects  to  accept  the  lease,  he  takes  it  subject  to  all  its  burdens, 
and  becomes  liable  to  the  landlord  for  rent  subsequently  accruing, 
and  for  the  performance  of  the  other  covenants  of  the  lease.  He 
may,  however,  at  any  time  relieve  himself  of  further  liability  by 
assigning  the  lease,  even  to  one  known  to  be  insolvent.  Any 
property  or  rights  of  action  which  the  trustee  declines  to  accept 
revert  to  the  bankrupt. 

While  all  the  bankrupt's  rights  of  action  relating  to  property 
or  damage  to  property  vest  in  the  trustee,  rights  of  action  for 
personal  injuries — as  for  example  for  assault  and  battery  or  libel 
or  slander — do  not  pass  to  the  trustee,  but  remain  in  the  bank- 
rupt, unless  such  rights  of  action  be  reduced  to  a  judgment  be- 
fore the  bankruptcy. 

For  the  purpose  of  settling  the  estate  very  broad  powers  are 
given  to  the  tmstee.  In  case  of  doubt  he  can  always  apply  to  the 
Referee  or  to  the  Court  for  instructions.    "With  relation  to  the 
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property  in  his  bands  he  is  bound  by  the  ordinary  obligations  of 
tmstees.  He  cannot  bay  it  in  for  himself,  or  acquire  a  title  to  it 
by  buying  up  the  claims  of  creditors.  If  he  makes  any  profit  he 
must  account  for  it  to  the  estate. 

The  trustee  must  report  the  condition  of  the  estate  from  time 
to  time  to  the  Court,  must  pay  such  dividends  to  creditors  as  may 
be  declared  by  the  Beferee,  and  at  the  final  meeting  of  the  credi- 
tors make  a  detailed  report  of  his  administration  of  the  estate. 

Proof  of  claims  may  be  made  at  subsequent  meetings  within 
one  year  after  the  adjudication ;  or  if  liquidated  by  litigation, 
and  judgment  is  rendered  within  thirty  days  before  or  after  the 
expiration  of  such  term,  within  sixty  days  after  the  rendition  of 
■  snch  judgment.  Such  subsequent  proof  cannot,  however,  operate 
to  disturb  the  effect  of  any  dividend  already  declai'ed. 

Creditors  are  entitled  to  ten  days  notice  of  all  examinations  of 
the  bankimpt,  all  hearings  for  confirmation  of  composition,  all 
meetings  of  creditors,  all  proposed  sales  of  property,  the  declara- 
tion and  time  of  payment  of  dividends,  filing  of  trustee's  final 
aecounts  and  time  and  place  when  and  where  they  will  be  passed 
upon,  the  proposed  compromise  of  any  controversy,  and  the  pro- 
posed dismissal  of  proceedings.  On  application  for  the  bank- 
rupt's dischai^e  there  must  be  thirty  days'  notice. 

Before  the  payment  of  any  dividend  to  creditors,  all  taxes  due 
to  the  United  States,  the  State,  county  or  municipality  must  be 
paid;  then  debts  entitled  to  priority  in  the  following  order:  (I) 
the  actual  and  necessary  cost  of  preserving  the  estate  subsequent 
to  filing  the  petition;  (2)  filing  fees  paid  by  creditors  in  invol- 
imtary  cases,  and  the  expenses  of  recovery,  by  creditors,  of  prop- 
erty for  the  benefit  of  the  estate ;  (3)  the  cost  of  administration, 
includit^  one  attorney  fee  for  professional  services  rendered,  to 
petitioning  creditors  in  involuntary  cases,  to  the  bankrupt  in  in- 
voluntary  cases  while  performing  duties  prescribed  by  the  Act, 
and  to  the  bankrupt  in  voluntary  eases,  as  the  court  may  allow. 
(4)  wages  due  to  workmen,  clerks,  traveling  or  city  salesmen, 
or  servants,  which  have  been  earned  within  three  months  before 
the  commencement  of  proceedings,'  not  to  exceed  three  hundred 
dollars  each;  and  (5)  debts  owing  to  any  person  who  by  the 
laws  of  the  States  or  the  United  States  is  entitled  to  priority. 

A  bankrupt  may  offer,  either  before  or  after  adjudication, 
terms  of  composition  to  bis  creditors,  after,  but  not  before,  he 
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has  been  examined  ia  open  conrt  or  at  a  meeting  of  his  creditors, 
and  has  filed  in  court  the  schedule  of  his  property  and  the  list  of 
creditors  required  to  be  filed  by  bankrupts. 

The  application  for  confirmation  of  composition  must,  before 
filing,  be  accepted  in  writing  by  a  majority  in  number  and  amount 
of  the  creditors ;  and  the  consideration  to  be  paid  to  the  creditors 
and  the  amottnt  necessary  for  payment  of  debts  entitled  to  prior- 
ity and  the  costs  of  proceedii^s  must  be  deposited,  subject  to  the 
order  of  the  judge.  After  notice  to  creditors  and  hearing  on  any 
objections,  the  composition  will  be  confirmed  if  the  judge  is  satis- 
fied that:  "  (1)  It  is  for  the  best  interests  of  the  creditors;  (2> 
the  bankrupt  has  not  been  guilty  of  any  of  the  acts  or  failed  to 
perform  any  of  the  duties  which  would  be  a  bar  to  his  dischai^ ; 
and  (3)  the  offer  and  its  acceptance  are  in  good  faith  and  have 
not  been  made  or  procured  except  as  provided  in  the  Act,  or  by 
any  means,  promises  or  acts  therein  forbidden."  Upon  the  con- 
firmation of  a  composition  the  consideration  is  distributed  as  the 
judge  directs  and  the  case  demands.  The  confirmation  of  a  com- 
position diachai^es  the  bankrupt  from  his  debts,  other  than  those 
agreed  to  be  paid  by  the  terms  of  the  composition  and  those  not 
affected  by  a  discharge,  and  the  bankrupt's  property  and  estate 
revest  in  him. 

The  bankrupt  may  apply  for  his  discharge  after  the  expiration 
of  one  month  and  within  the  next  twelve  montha  subsequent  to 
the  adjudication,  or,  if  unavoidably  prevented,  he  may  do  so 
within,  but  not  after,  the  next  six  months.  Objection  to  the  dis- 
chai^  may  be  made  by  any  party  in  interest  on  any  one  or  more 
of  the  following  grounds:  "(1)  That  the  bankrupt  has  com- 
mitted an  offense  punishable  under  the  Act  by  imprisonment," 
viz:  having  knowingly  concealed  while  bankrupt,  or  after  his 
discharge,  from  his  trustee  any  of  the  property  belonging  to  his 
estate  in  bankruptcy,  or  having  made  a  false  oath  or  account  in, 
or  in  relation  to,  any  proceeding  in  bankruptcy;  "or,  (2)  with 
intent  to  conceal  his  financial  condition,  destroyed,  concealed  or 
failed  to  keep  hooks  of  account  or  records  from  which  such  con- 
dition might  be  ascertained ;  or  (3)  obtained  money  or  property 
on  credit  upon  a  materially  false  statement  in  writing  made  by 
him  to  any  peraon  or  his  representative  for  the  purpose  of  obtain- 
ing credit  from  such  person;  or  (4)  at  any  time  subsequent  to 
the  first  day  of  the  four  months  immediately  preceding  the  filing 
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of  the  petition  transferred,  remoTed,  destroyed  or  concealed,  or 
permitted  to  be  removed,  destroyed  or  concealed,  any  of  his  prop- 
erty, with  intent  to  hinder,  delay  or  defraud  his  creditors;  or 
(5)  in  voluntary  proceedings,  been  granted  a  discharge  in  bank- 
ruptcy within  six  years;  or  (6)  in  the  course  of  proceedings  in 
bankruptcy  refused  to  obey  the  lawful  order  of,  or  to  answer  any 
material  question  approved  by,  a  Court." 

A  discharge  may  be  revoked,  on  application  of  any  parly  in 
interest,  within  one  year  if  on  trial  it  appears  that  it  was  ob- 
tained through  fraud  of  the  bankrupt,  of  which  the  petitioner 
acquired  knowledge  after  the  discharge,  and  that  the  discharge 
was  not  warranted  by  the  actual  facta.  A  composition  may  be 
«et  aside  on  like  grounds  within  six  months  after  confirmation. 

"A  discharge  in  bankruptcy  releases  a  bankrupt  from  all  of 
his  provable  debts,  except  such  as  (1)  are  due  as  a  tax  levied  by 
the  United  States,  the  State,  county,  district  or  municipality  in 
which  he  resides;  (2)  are  liabilities  for  obtaining  property  by 
false  pretenses  or  false  representations,  or  for  wilful  and  ma- 
licious injuries  to  the  person  or  property  of  another,  or  for  ali- 
mony due  or  to  become  due,  or  for  maintenance  or  support  of 
wife  or  child,  or  for  seduction  of  an  unmarried  female,  or  for. 
criminal  conversation;  or  (3)  have  not  been  duly  scheduled  in 
time  for  proof  and  allowance,  with  the  name  of  the  creditor,  if 
known  to  the  bankrupt,  unless  such  creditor  had  notice  or  actual 
knowledge  of  the  proceedings  in  bankruptcy ;  or  (4)  were  created 
by  his  fraud,  embezzlement,  misappropriation,  or  defalcation 
wbUe  aetii^  as  an  officer  or  in  any  fiduciary  capacity." 

VOLUNTART  ASSIONHBNTS. 

Voluntary  assignments  for  the  benefit  of-  creditors  are  of  com- 
mon occurrence,  and  are  regulated  by  statute  in  many  of  the 
States.  The  terms  of  these  assignments  vary  greatly.  In  some 
States  they  may  provide  that  certain  creditors  may  be  preferred 
and  their  claims  paid  before  others ;  in  other  States,  as  in  Massa- 
chusetts, all  creditors  must  be  placed  upon  the  same  footing,  and 
the  insolvent's  estate  must  be  settled  on  lines  substantially  like 
those  of  the  Bankruptcy  Act. 

While  the  making  of  such  an  assignment  is  of  itself  under  the 
statute  an  act  of  bankruptcy,  and  the  assignment  is  liable  to  be 
set  aside  by  bankruptcy  proceedings  at  any  time  within  four 
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mouths,  it  IB  frequently  done  to  preserre  the  insolvent's  estate, 
by  preventing  attachments  wliich  would  shut  down  his  busi- 
ness, until  a  meeting  of  the  creditors  can  be  held,  and  they 
can  decide  in  what  way  the  debtor's  affairs  shall  be  settled.  It 
often  happens,  also,  that  by  reason  of  the  greater  freedom  of  ac- 
tion permissible  under  an  assignment,  an  insolvent  estate  can  be 
settled  in  this  way  with  less  delay  and  expense  than  it  would  in 
bankruptcy,  and  so  is  preferred  by  the  creditors. 

A  form  of  aseignment  will  be  found  at  the  end  of  this  chapter, 
which  can  be  modified  to  suit  the  circumstances  of  any  particular 
case. 

(337.) 

Oenei^l  Letter  of  Attontey-in-Pact,  When  Creditor  Ii  Not  Bepre- 

■ented  by  Attomey-at-Law. 

la  the  Diatrict  Court  of  tbe  Uniud  StatM  for  the  District  of 


In  the  Duitt«t  of 


To  A.  B.;    CD. 

I,  of  —^^—  in  the  eoant7  of  .,^—^—  and  State  of  ..    ...    ■, 

do  herebj'  authoriie  yon,  or  any  one  of  ;on,  to  attend  the  meeting  or  meetinga 
of  creditors  of  the  bankrapt  aforesaid  at  a  court  of  bankraptey,  whererer 
advertiied  or  directed  to  be  holden,  on  tbe  daj  and  at  the  boor  appaint«d 
ocd  notified  b;  said  eoort  in  said  matter,  or  at  auch  other  plaeo  and  tis* 
as  maj  be  appointed  hj  the  court  holding  snch  meeting  or  meetings,  or  at 
which  such  meeting  or  meetings  or  any  adjournment  or  adjournments  thereof 
may  be  held,  and  then  and  there  from  time  to  time,  and  as  often  as  then 
mp7  be  oeeaaioD,  for  me  and  in  my  name  to  vote  for  or  against  any  proposal 
OT  resolution  that  may  be  then  submitted  under  the  acta  of  Congraw  relating 
to  bankruptcy;  and  in  the  choice  of  trustee  or  trustees  of  the  estate  of  tlw 
said  bankrupt,  and  for  me  to  assent  to  such  appointment  of  trustee;  and 
with  like  powers  to  attend  and  vote  at  any  other  meeting  or  meetinga  of 
creditors,  or  sitting  or  sittings  of  the  court,  which  may  be  held  therdn  for 
any  of  tbe  purposes  aforesaid;  also  to  accept  any  composition  proposed  by 
said  bankrapt  in  satisfaction  of  his  debts,  and  to  receive  payment  of  dirt- 
dende  and  of  money  due  me  under  any  composition,  and  for  any  other  pur- 
pose in  my  interest  whatsoever,  with  full  power  of  subatitntion. 

In  Witness  Whereof,  I  have  hereunto  signed  my  name  and  affixed  my 
seal  the day  of ,  A.  D.  1ft 
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Signed,  B«aled  and  delivered  in  tlie  preMnce  of 

Acknowledged  before  me  this day  of ,  A.  D.  19_-. 

[Offiddl  ckaraetar,] 

<3as.) 

Special  Letter  of  Attorney  in  Pact 

In  the  matter  of 
BaDkmpt. 

To  A.  B.:    CD. 

I  hereby  suthorize  jou,  or  any  one  of  you,  to  attend  the  meeting  of  eredi- 

tora  in  tbis  matter,  advertised  or  directed  to  be  holden  at  ,  on  tha 

day  of ,  before ,  or  any  adjournment  thereof,  and 

then  and  there  for  me  and  in  my  name  to  vote  for  or  againat  any  propoaa) 
or  resolution  that  may  be  lawfully  made  or  passed  at  anch  meeting  or  ad- 
journed meeting,  and  ia  the  choice  of  trastee  or  trustees  of  the  estate  of  the 
said  bankrupt. 

In  wltaeia  Whereof,  I  have  hereunto  signed  my  name  and  afltxed  my 

seal  the day  of 

_  (Seal.) 


[Offloial  dutraeter.] 
(339.) 

Proof  of  TTiuecuied  Debt. 

In  the  District  Court  of  the  United  States  for  the  District  oi 


In  the  matter  of 


At ,  in  the  district  of ,  on  the day  of , 

A.  D.  10 — ,  came of  ,  in  the  county  of  

in  said  district  of ,  and  made  oath,  and  says  that 

the  person  by  [or  againit}  whom  a  petition  for  adjudication  of  bankruptcy 
has  been  filed,  was  at  and  before  the  filing  of  aaid  petition,  and  still  is, 
joatly  and  trnl;  indebted  to  aaid  deponent  in  the  snm  of dollars; 
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tbat  the  consideration  of  laid  debt  is  as  followa:  ;   tliat  no  part  of 

said  debt  has  been  paid  [except  ] ;    that  tliere  are  no  set-offs  or 

coaaterclaims  to  tbe  same  [except  ] ;    and  tliat  deponent  baa  not, 

noT  has  an;  person  b^  his  order,  or  to  his  knowledge  or  belief,  tor.  bis  ooe, 
bad  or  received  anj  manneT  of  security  for  said  debt  whaterer. 


a  to  before  me  this  - 


[Official  eharaeter.] 
For  proof  of  a  secnred  debt  tbe  form  is  the  same,  except  the  last  clauM, 
for  which  substitute: 
"and  that  the  onlj  teeurities  held  by  t)uB  deponent  for  said  debt  are  the 

following;  "  • 

(340.) 

Proof  of  Xtebt  Bne  Corporation. 
In  the  District  Court  of  the  United  States  for  the  District  of 


In  the  matter  of 


Bsnkmpt. 


At ,  in  the  district  of ,  on  the daj  of  ■ , 

A.  D.  16 ,  eame of  Id  the  conn^  of  

and  State  of ,  and  made  oath  and  says  that  he  is  (prettdmit  or  other 

ojfieer)   of  the ,  a  corporation  incorporated  by  and  under  the  laws 

of  the  State  of ,  and  carrying  on  business  at in  the  county 

of and  State  of : ,  and  that  he  is  duly  authorized  to  make 

this  proof,   and  says   that  the   said ,  the  person  by'  [or 

against]  whom  a  petition  for  adjadieation  of  baskniptey  bas  been  filed,  was 
at  and  before  the  filing  of  said  petition,  and  still  is,  justly  and  truly  in- 
debted to  said  corporatiDn  in  the  sum  of  '         dollars;    that  the  consid- 

eratioD  oi  said  debt  is  as  follows:    ;    that  no  part  of  said  debt  has 

been  paid  [except ] ;.  that  there  are  no  Het-ofFs  or  counterclaims  to 

the  same  [except ] ;    and  that  said  corpoTation  has  not,  nor  has  any 

person  hy  its  order,  or  to  the  knowledge  or  belief  of  said  deponent,  for  its 
use,  had  or  received  any  manner  of  security  for  said  debt  whatever. 


[Frertdent,  etc.]  of  said  Corporation. 
Subscribed  and  sworn  to  before  me  this day  of  ,  A.  D. 
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Proof  of  Debt  by  Partnership. 
Id  tbe  DiBtrict  Court  of  tbe  United  States  for  the  - 


In  tbe  matter  of 
Bankrupt. 


At ,  in  tbe  dietriet  of ,  on  tlie da;  of , 

A.  J).  19 ,  came ,  of  .  in  the  countr  of , 

in  said  district  of ,  and  made  oath  and  esya  that  he  is  one  of  the 

linn  of  ,  eoneiBtin^  of  himself,  and  of  in  the 

county  of and  State  of ;    that  the  said , 

the  person  by  [or  agaiMt]  whom  a  petition  for  adjudication  of  bankrnptcj 
has  been  filed,  was  at  an4  before  the  filing  of  said  petition,  mud  still  is, 

jnatl7  and  tnilj  Indebted  to  thie  deponent's  said  firm  in  the  snm  of 

dollars;   that  the  consideration  of  said  debt  ia  bb  follows:    ;    that 

no  part  of  eai^  debt  has  been  paid  [except  ] ;    that  there  are  no 

set-ofts  or  counterclaims  to  the  same  [except ] ;   and  thia  deponent 

has  not,  nor  has  his  said  firm,  nor  has  any  person  hy  their  order,  or  to  thin 
deponent's  knowledge  or  belief,  for  their  use,  had  or  received  any  manner 
of  security  for  said  debt  whatever. 


Sabscribed  and  sworn  to  before  me  this  _ 


[Official  character.] 


Proof  of  Debt  by  Agtnt  or  Attorney. 
In  tbe  District  Court  of  the  United  States  for  the  


In  the  matter  of 

Bankropt. 

At ,  In  the  district  of ,  on  tbe  day  of , 

A.  D.  19 — ,  came ,  of ,  in  the  eoonty  of , 

and  State  of ,  attorney  [or  authorised  agent]  of  [ITie  creditor]  of 

in  the  connty  of and  State  of ,  end  made  oath  and 

Bsys  that ,  the  person  by  [or  againtt]  whom  a  petition  for 

adjtidication  of  bankruptey  has  been  filed,  was  at  and  l}eft>re  the  filing  of 
Baid  petition,  and  utill  is,  justly  and  truly  indebted  to  the  said in 
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the  earn  of dollars;  that  the  conaide ration  of  said  debt  la  aa  fol- 
lows:     ;    tbat  no  part  of  said  debt  has  been  paid  [except ] ; 

and  that  this  deponent  has  not,  nor  has  any  person  by  bia  order,  or  to  this 
UeponeDt  '■  knowledge  or  belief,  for  his  use  had  or  reeeiTed  any  naoDer  rf 
aecuritj  for  said  debt  whatever.     And  this  deponent  farther  aajs  that  this 

deposition  cannot  be  iQade  bj  the  claimant  in  person  beeaoae ,  and 

that  he  ia  duly  authorized  by  his  principal  to  make  this  atBdavit,  and  that 
it  is  within  his  knowledge  that  the  aforesaid  debt  was  ineorred  as  and  for 
the  eonaideration  above  stated,  and  that  such  debt,  to  the  best  of  his 
knowledge  and  belief,  still  rmiaiDs  nnpaid  and  nnsatiafied. 


Sabeeribcd  and  sworn  to  before  roo  this day  of  ,  A.  D. 


[pffieial  eAoTOtftar.] 

t  for  Bendlt  of  Cnditon. 

This  bdCBtare,  Hade  and  entered  into  this  day  of  


,bya 

partners  doing  bnriness  in  nnder  the  name  and  style  of , 

hereinafter  called  the  debtors,  parties  of  tbe  4i«t  part,  and  of 

hereinafter  called  the  aasigDee,  party  of  the  second  part,  and  tbe 

twerwl  persoDS,  firms  and  corporations  whose  nunea  are  bereonto  anbseribed, 
hcreiDafter  called  the  erediton,  parties  of  the  third  part,  witnesoeth  that: 

Wbereas,  Tbe  debtors  are  indebted  to  said  creditors  in  the  snma  set  after 
their  respective  qames  in  the  schedules  herennder  written,  and 

Whereas,  The  debtors  have  agreed  to  make  the  asngnment  and  enter  into 
the  covenants  hereinafter  contained,  and  the  said  creditors  bme  agreed  with 
said  debtors,  nod  mataally  each  with  the  othen,  to  aeeept  these  presents  in 
satisfaction  of  their  respective  debta,  and  to  ezecnte  the  release  bereinafter 
contained; 

Kow  this  indenture  witnesseth,  that  in  pnrsuance  of  said  agreements,  and 
in  consideration  of  tbe  premises,  the  said  debtors  hereby  grant,  assign  and 
convey  to  tbe  said  assigiiee,  his  beirs,  ezecotors  and  administrator*,  all  and 
sincular  the  property,  real  and  personal,  and  all  effects  and  credits  of  the 
debtors,  both  partnership  and  individual,  wherever  ritoated,  to  which  they 
or  either  of  them  are  beneAciai^y  entitled,  wbelliei  in  poeseaaiow,  revernoa 
or  cipectancy,  except  aach  portions  thereof  as  are  exempt  from  execution 
nnder  tbe  laws  of  said  State  of ; 

to  Have  a><  to  Hold  tbe  saae  to  the  aaid  asrigBce,  bis  beira,  exeentors, 
administrators  and  aadgns,  to  his  and  tbmr  nae  and  bdioof  forever,  snbjeet 
to  anv  valid  outstanding  mortfages  or  other  bens,  but  in  tnurt  ■evarthelesi 
and  for  the  following;  nses  and  porposM,  namefy: 

1.  To  take  poesesrion  of,  and  to  sell  and  dispoae  of,  all  rf  said  property 
and  effects,  at  snch  times,  in  soch  manner  and  on  saeb  terms  aa  to  said  as- 
signee may  seem  most  for  tbe  interest  of  said  creditors,  and  for  tbe  best 
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price  he  ia  able  to  obtain,  and  convert  the  game  into  money,  and  to  collect  all 
debts,  bonda,  notes  and  other  claims  and  choaes  in.  action,  and  for  that  pur- 
pose, jf  necesBaty  to  bring  suit  iu  the  names  of  the  debtors  or  eitiier  of 
them,  with  full  power  to  compromise  claims,  dieconDt  billB  and  complete  or 
refuse  to  complete  contracts  heretofore  entered  into  by  the  debtors,  as  be 
in  his  discretion  may  deem  best. 

2.  And  in  tbe  meantime  and  until  sud  premiaes  and  property  respectively 
shHll  have  been  sold  and  converted  into  money  aa  aforesaid,  to  manage,  em- 
ploy, repair  and  insure  against  damage  by  fire  or  otberwise,  at  the  cost  of 
tbe  trust  estate  all  or  any  part  of  said  preraisee  and  property. 

3.  And  furthermore,  and  for  such  length  of  time  as  tbe  said  assignee  may 
deem  it  for  the  best  interests  of  said  creditors,  to  carry  on  the  business 
heretofore  carried  on  by  the  debtors,  and  for  that  purposes  to  make  such  ad- 
vances from  the  trust  estate  as  he  may  think  fit. 

4.  To  pay  from  the  proceeds  of  said  trust  eatate  all  necessary  or  proper 
costs,  charges  and  expenses  incurred  in  the  execution  of  these  trusts,  includ- 
ing the  expenses  of  preparing  this  instrument  and  reasonable  and  proper 
chaises  for  the  services  of  the  assignee  hereunder;  all  taxes  due  to  tha 
United  States,  the  State  or  any  county,  town  or  city;  all  snms  necessary  to 
discharge  any  valid  liens  for  labor  or  materials  or  otherwise;  all  wages  dne 
to  workmen,  clerks,  salesmen  or  servants  for  services  rendered  within  three 
months  before  the  date  of  this  indenture,  not  exceeding  tbree  hnndred  dol- 
lars to  each;  and  any  other  claims  which  have  priority  under  the  Bank- 
ruptcy Laws  of  the  United  States.. 

5.  To  apply  the  balance  of  tbe  funds  in  his  possesHon  to  the  payment, 
equitably  and  ratably  of  the  debts  and  liabilities  of  the  debtors  to  the  credi- 
tors nhich  were  at  the  date  of  this  indenture  provable  in  bankruptcy  against 
the  debtors  or  either  of  them,  and  for  tbe  amounts  so  provable;  creditors  of 
said  copartnership  to  be  first  paid  out  of  tbe  partnership  property,  and  of 
■aid  individual  partners  out  of  the  private  property  of  said  individuals  re- 
spectively, and  creditors  holding  necurity  to  receive  dividends  only  on  the 
amount  of  their  claims  in  eicess  of  the  value  of  such  security;  such  pay- 
ments to  be  made  in  instalments  at  aurh  timea  as  the  assignee  shall  think  fit, 
and  to  pay  any  balance  remaining  after  the  full  payment  of  said  debts  to 
the  debtors. 

6.  It  is  understood  and  agreed  that  dividends  are  to  be  paid  only  on  tha 
claims  of  creditors  of  said  firm  and  of  said  individual  partners  who  shall 
within  thirty  days  alter  the  data  of  this  indenture  become  parties  hereto  by 
signing  and  sealing  the  aame,  and  who  shall  within  that  time  furnish  the 
usaignee  with  a  statement  of  their  respective  claims;  but  the  assignee  may 
in  his  discretion,  and  for  good  cause  shown,  permit  other  creditors  to  be- 
come parties  hereto  after  the  expiration  of  said  thirty  days. 

7.  The  assignee  shall  have  full  power  to  examine  and  adjust  tbe  claim  of 
any  creditor,  and  to  fix  the  amount  for  which  such  claim  is  to  be  entitled  to 
dividends.  In  case  of  any  disagreement  between  the  assignee  and  such 
creditor  as  to  the  validity  of  his  claim  or  the  amount  thereof  the  matter  shall 
be  submitted  to  arbitration,  and  the  deciiion  of  the  arbitrator,  or  of  the  ma- 
jority, If  there  be  more  than  one,  shall  be  final. 
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8.  The  debtors  agree  to  aid  the  assiguee  in  tlie  peifonuanee  of  his  daties 
by  furnishing  misj  required  infornmtioii  in  regard  to  tbeir  propertj  and 
bnsineas  and  the  claims  at  their  creditors;  and  tbej  barebj  make,  constitute 
«nd  appoint  the  said  assignee,  or  his  sueceesors  for  the  time  being  under  the 
trusts  berbey  created,  as  their  attorney  and  the  attorney  of  each  of  tbem,  in 
their  names  and  stead  to  execute,  seal  with  their  seals,  acknowledge  and 
delirer  any  and  all  written  instrtimenta  nhich  may  be  necessary  or  [iropet 
to  carry  into  effect  the  terms  of  this  indenture,  and  tbey  further  agree  to 
execute,  seal,  acknowledge  and  deliver,  at  the  request  of  the  assignee,  any 
instrument  or  instruments  wbich  be  may  deem  necessary  for  t^e  purposea 
aforesaid. 

9.  This  indenture  further  witueeeeth,  that  in  pursuance  of  said  agreements 
and  in  consideration  of  the  premises,  the  said  creditors  respectively. — includ- 
ing all  who  shall  become  parties  hereto hereby  release  the  said  debtors 

from  said  debts,  and  from  all  other  debts  owing  to  them  by  said  debtora  re- 
spectively, in  respect  whereof  Quj  are  entitled  to  receive  dividends  under 

this  indenture,  and  from  all  actions,  claims  and  demands  whatever other 

than  their  reepeetive  rights  under  these  presents iu  respect  thereof. 

10.  Provided  however,  and  it  is  hereby  agreed  that  these  presents  shall 
not  in  any  way  prejudice  or  affect  the  rights  or  reraediee  of  said  creditors 
against  any  surety  or  sureties  or  any  person  or  persons  other  than  the  said 
debtors,  nor  any  security  which  any  of  said  creditors  may  have  for  his  debt. 

11.  A  majority  in  number,  representing  two-thirds  in  value,  of  creditors, 
parties  to  this  indenture,  present  or  represented  at  a  meeting  of  creditors 
called  for  the  purpose  by  a  notioe  signed  b/  creditors  representing  one-fifth 
of  the  aggregat«  claims  against  the  estate,  may  remove  the  assignee  for  any 
cause  which  may  seem  to  them  eufflcient,  and  may  choose  a  new  assignee  in 
his  stead  and  appoint  a  committee  to  execute  to  such  new  assignee  a  deed 
of  appointment,  the  expense  of  such  proceeding  to  be  paid  from  the  estate. 

In  case  of  the  death  or  resignation  of  the  assignee  a  successor  may  be 
chosen  by  vote  of  a  majority  in  number  and  value  of  creditors  present  or 
represented  st  a  meeting  of  creditors  called  in  the  manner  above  provided. 

Any  Buccessor  to  said  assignee  elected  as  hereinbefore  provided  shall  suc- 
ceed to  the  title  of  said  assignee  to  all  the  trust  estate  in  his  hands  and  be 
vested  with  all  the  powers  and  become  subject  to  all  the  trusts  in  this  in- 
denture set  forth. 

In  Witness  Wbereot,  The  said   (de&tori)   and  the  said   {tuBignee)   have 
hereunto  set  their  hands  and  seals  the  day  and  year  first  above  written,  and 
the  several  persons  whose  names  appear  in  the  schedules  hereto  have  here- 
unto set  their  hands  and  seals,  and  the  several  corporattoos  executing  the!<c 
presents  have  caused  their  corporate  seals  to  be  hereto  af^ed,  and  theee    , 
presente  to  be  subscribed  in  their  names  by  their  respective  officers  upon  the 
days  stated  opposite  their  respective  names  and  seals  in  eaid  schedules. 
(Signatitre  of  partnersMp.) 
{Signatures  and  seah  of  individual  partners.) 
{Signature  and  teal  of  aatignee.} 
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Schedule  of  Partnership  CreditoTB. 
Bignatum  and  SeaU  of  Creditort.  Amount.     Batet  of  Eicecution. 


Schedule  of  IndiTidual  Creditors  of  - 


Sdieduls  of  Individual  Creditors  of  _ 


CH&FTEB  XZXIX. 
OF  THE  DI8F0BAL  07  PKOPEETT  BT  WHL. 


Few  persons  are  aware  how  very  difficxilt  it  ia  to  make  an  un- 
objectionaWe  will.  There  is  nothing  one  can  do,  in  reference  to 
which  it  is  more  certain  that  he  needs  legal  advice,  and  that  of  a 
trustworthy  kind.  Eminent  lawyers,  not  practised  in  this  pecu- 
liar branch  of  the  law,  have  often  failed  in  making  their  own 
■wills,  both  in  England  and  in  this  country.  And  there  are  seldom 
blank  forms  for  wills  printed  andsold,  as  there  are  for  deeds  and 
leases.  Nevertheless,  it  may  happen  that  one  is  called  upon  to 
make  his  own  will,  or  a  will  for  his  neighbor,  under  circumstances 
which  do  not  admit  of  delay ;  or  he  may  have  some  interest  in  the 
will  of  a  deceased  person,  and  questions  may  have  arisen,  which 
some  knowledge  of  legal  principles  will  answer.  We  shall  try  to 
state  here  what  may  be  of  nse  in  such  cases;  and  shall  append 
a  form  for  a  will. 

Any  person  of  sound  mind  and  proper  age  may  make  a  will. 
A  married  woman  formerly  could  not  do  so,  unless  in  relation  to 
trust  property,  whereof  the  trust  or  marriage  settlement  reserved 
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to  her  this  power ;  but  now  by  statute  in  all  the  States  she  is  em- 
powered to  dispose  of  her  property  by  will,  subject  in  some  States 
to  limitatioDs  as  to  the  interests  of  her  husband. 

One  must  be  of  full  age  in  order  to  devise  real  estate.  But  in 
most  of  our  States  minors  may  bequeath  personal  property ;  and 
a  frequent  limitation  of  the  age  for  such  bequest  is  eighteen  years 
for  males,  and  sixteen  years  for  females. 

The  testator  should  aay  distinctly,  in  the  beginning  of  the  in- 
strument, that  it  is  his  last  tvill.  If  he  has  made  other  wills,  it  is 
usual  and  well  to  say,  "hereby  revoking  all  former  wills;"  but 
the  law  gives  effect  to  a  last  will  always. 

It  should  close  with  the  words  of  attestation:  "In  witness 
whereof,  I  have  hereunto  s^ned  and  sealed  this  instrument,  and 
published  and  declared  the  same  as  and  for  my  last  will,  at 

^ on  this day  of ."    Then  should  follow 

the  signature  and  seal;  for  this  latter,  although  not  always  re- 
quired by  law,  is  usually  and  properly  affixed. 

The  witnessing  part  is  very  material.  The  requirements  in 
the  different  States  are  not  precisely  alike ;  but  they  are  all  in-  , 
tended  to  secure  such  attestation  as  will  leave  the  fact  of  the  ex- 
ecution of  the  will,  and  its  publication  as  such,  beyond  doubt."  In 
a  very  few  States,  it  ia  enough  if  the  signature  be  proved  by 
credible  witnesses,  although  there  be  no  witnesses  who  subscribed 
their  names'to  the  will.  In  many,  two  subscribing  witnesses  are 
enough.  It  is  so  in  the  provinces  of  the  Dominion  of  Canada, 
generally.  But  in  some  States  it  is  necessary,  amd  in  all  I  recom- 
mend, that  the  testator  should  ask  thre^  disinterested  persons  to 
witness  his  will ;  and  should  then,  in  their  presence,  sign  and  seal 
it,  and  declare  it  to  be  his  will ;  and  they  should  then,  each  in  the 
presence  of  the  testator  and  of  the  other  witnesses,  sign  their 
names  as  witnesses.    See  the  Abstracts  at  the  clcee  of  this  chapter. 

Each  should  see  the  execution  which  he  says  he  witnesses;  and 
the  signing  by  the  witnesses  should  all  be  seen  by  the  testator; 
but  the  law  is  satisfied  if  the  thing  is  done  near  the  testator,  and 
where  he  can  see  if  he  chooses  to  look.  If  the  testator  is  too  feeble 
to  write  his  name,  let  him  make  his  mark ;  and  for  this  purpose 
any  mark  is  enough,  although  a  cross  is  commonly  made.  So,  if 
a  witness  cannot  write  his  name,  he  may  make  his  mark ;  but  this 
should  be  avoided  if  possible.  It  is  not  necessary  for  the  wit- 
nesses to  know  anything  about  the  contents  of  the  will,  bnt  is 


.00^^  I C 


WILLS.  777 

essential  that  they  sbonld  know  that  the  inBtrument  they  are 
'  called  npon  to  attest  is  a  tHU. 

The  witneases'  names  sfaotild  be  subscribed  to  an  attestation 
clause,  and  in  this  any  alteration  in  the  will  should  be  noticed. 
If  the  attestation  be  in  the  following  words,  it  will  be  safe  in  any 
part  of  this  country :  ' 

' '  At on  this day  of ■■  the  abovenamed 

signed  and  se^ed  this  instrument,  and  published  and 

declared  the  same  as  and  for  his  laftt  will ;  and  we,  in  his  pres- 
ence, and  at  his  request,  and  in  the  presence  of  each  other,  have 
hereunto  subscribed  our  names  as  witnesses. ' ' 

Witnesses  should  be  selected  with  care,  whefe  that  is  possible; 
for  if  any  question  arises  about  the  testator's  sanity,  or  anythii^ 
of  the  kind,  their  evidence  is  flrat  to  be  taken,  and  is  very  impor- 
tant It  is  desirable  also  that  the  witnesses  should  be  persons 
'well  known  and  permanently  located,  so  that  they  may  readily  be 
found  when  their  testimony  is  required.  For  this,  among  other 
reasons,  domestic  servants  and  persons  only  casually  present 
should  not  act  as  witnesses  if  others  can  be  procured.  In  Massa- 
chusetts, and  perhaps  in  some  other  States,  a  person  who  has 
been  convicted  of  a  felony  is  not  a  competent  witness  to  a  will ; 
nor  is  the  wife  or  husband  of  the  testator  or  testatrix.  But  by  a 
recent  statute  in  Massachusetts  it  is  provided  that  the  ineom- ' 
petency  of  an  attesting  witness  to  a  will,  who  is  not  disqualified  by 
insufficiency  of  understanding,  shall  not  render  the  will  invalid. 
As  a  general  rule,  however,  any  person  competent  to  do  ordinary 
acts  of  business  may  be  witnesses.  Nor  do  the  usual  qualifications 
for  business  apply.  Thus,  married  women  and  minora  may  be 
witnesses  of  wills.  But  no  person  should  be  called  upon  to  witness 
a  will  who  is  a  legatee,  or  an  executor,  or  otherwise  interested  in 
the  will,  or  the  wife  or  husband  of  such  person.  If  such  a  person 
were  a  witness,  it  might  not  avoid  the  will;  but  a  legatee  would 
lose  or  be  obliged  to  renounce  his  legacy ;  and,  generally,  it  might 
lead  to  unintended  results.  What  was  said  in  relation  to  deeds, 
of  witnedsea  remembering,  etc.,  or  proof  of  handwriting  in  case 
of  their  death  or  absence,  is  true  also  of  wills. 

As  to  the  body  of  the  will,  the  testator  must  express  bis  wishes 
as  clearly  and  accurately  as  possible ;  and,  unless  he  has  good 
legal  advice,  he  should  make  the  disposition  of  his  property  as 
simple  as  possible. 
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The  word  "bequeath"  applies,  properly,  to  personal  estate 
only;  the  word  "devise"  to  real  estate  only.  It  is  safe  enough 
to  begin,  "I  give,  bequeath,  and  devise  my  estate  and  property, 
as  follows:  that  la  to  say," — and  then  go  on  and  tell  what  sball 
be  done  with  this  and  that  piece  of  property,  or  sum  of  money. 

Words  of  inheritance  should  be  added  to  any  devise  of  land  (if 
not  intended  for  the  life  of  the  devisee  only),  as  was  said  in  ref- 
erence to  deeds;  although  they  are  not  required  in  wills  so  per- 
emptorily as  in  deeds.  The  words  of  inheritance  are, — To  A  B 
"and  his  heirs." 

If  it  is  intended,  as  usually  is  tlie  case,  that  the  will  should 
apply  to  all  the  rfial  estate  possessed  by  the  testator  at  the  time 
of  his  death,  although  purchased  after  the  will  is  made,  there 
should  be  a  clause  expressing  this  intention. 

If  children  are  not  provided  for  in  a  will,  the  law  sometimes 
presumes  they  were  forgotten ;  and  it  gives  to  any  such  child  the 
same  share  as  if  there  were  no  will,  unless  the  omission  is  ex- 
plained in  the  will,  or  by  evidence,  and  shown  to  have  been  in- 
tentional. If  the  child  were  provided  for  in  the  lifetime  of  the 
father,  the  law,  generally,  would  not  presume  that  the  child  was 
forgotten ;  it  is  best,  however,  to  guard  against  any  question  of 
the  kind,  by  saying  that  the  omission  to  give  to  the  child  any- 
thing is  intentional. 

If  it  be  intended  that  inheritance  taxes  on  any  legacies  or  an- 
nuities shall  be  paid  from  the  residuary  estate,  so  that  the  full 
amount  of  such  legacies  or  annuities  shall  be  paid  to  the  legatee 
or  annuitant,  it  is  important  that  this  should  be  distinctly  stated. 

A  testator  should  always  name  his  executors;  but  the  will  is 
perfectly  good  without  any  executor  being  named,  for  the  court 
of  probate  will  appoint  an  "administrator  with  the  will  an- 
nexed," 

If  the  testator  desires  that  his  executor  or  trustee  should  not 
give  bonds,  he  should  say  so  distinctly  in  his  will.  This  is  usually 
done  by  adding  after  the  words  of  appointment:  "and  I  request 
that  he  {or  they)  be  exempt  from  furnishing  sureties  on  his  {or 
their)  official  bonds. 

An  olographic  (or  holographic)  will  is  one  written  entirely  by 
the  testator's  hand.  Such  wills  are  valid  without  attestation  by 
witnesses,  in  some  of  the  States. 
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A  nuncnpatiTe  will  is  one  declared  orally  by  the  testator  in  the 
,  presence  of  witnesses  and  afterwards  reduced  to  writing.  Sach 
wills  are  authorized  by  statute  in  many  of  the  States,  under  vari- 
ous restrictions,  but  usually  only  for  the  use  of  soldiers  in  active 
service,  or  of  sailors  when  at  sea,  and  are  limit«d  to  the  disposi- 
tion of  personal  property. 

In  the  provinces  of  the  Dominion  of  Canada,  generally  the 
laws  as  to  the  eonstruction,  effect,  and  execution  of  a  will  are  the 
same  as  in  the  United  Stat«s :  the  principal  difference  being  that, 
in  the  Provinee  of  Quebec,  the  French  rule  prevails,  and  an  olo- 
graph will  IB  valid  without  witnesses. 

Section  II. 

CODICIL. 

A  CODICIL  is  a  little  additional  will.  That  is,  it  is  a  testamen- 
tary disposition,  not  revoking  the  former  will,  but  varying  it  in 
some  way,  or  making  chaises  in  it.  There  can  be  but  one  will, 
and  that  the  last ;  but  there  may  be  any  number  of  codicils,  all 
valid.  The  changes  made  by  a  codicil  in  a  will,  or  in  former  codi- 
cils, should  be  very  distinctly  stated ;  and  some  words  like  these 
should  be  nsed:   "I  hereby  expressly  confirm  my  former  will, 

dated excepting  so  far  as  the  disposition  of  my  property 

is  changed  by  this  codicil."  And  the  codicil  should  be  called, 
at  the  beginning  and  end,  a  codicil,  and  executed  and  witnessed 
in  the  same  manner  as  a  will. 

If  a  codicil  gives  one  a  legacy,  who  has  already  one  by  the  will, 
the  codicil  should  state  whether  it  gives  the  second  legacy  in- 
stead of  the  first,  or  in  addition  to  it.  And  if  advances  are  made 
to  a  child  during  life,  there  should  be  an  indorsement  on  the  wiU 
(but  a  statement  in  the  will  or  codicil  would  be  better),  stating 
whether  these  advances  are  to  be  charged  to  him,  and  in  what 
way,  whether  with  interest,  etc. 

Section  III. 

BEVOCATION  OP  WILLS, 

The  law  cmceming  the  revocation  of  a  will  is  quite  nice  and 

technical.    A  codicil,  we  have  seen,  does  not  revoke,  and  a  new 

will  does.  So  might  tearing  off  the  name ;   but  then  the  question 

might  come,  who  tore  it  off  t    It  is  better  to  leave  neither  this  nor 
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any  other  question,  and  therefore  to  destroy  a  will  which  it  is  in- 
tended to  revoke.  If  the  will  is  out  of  the  testator 's  reach  and 
power,  and  so  cannot  be  destroyed,  it  would  be  best  to  make  a  new 
will,  revokiu?  the  old  one;  which  any  testator  can  always  do. 

A  will  is  revoked  by  the  operation  of  law,  if  the  testator  after- 
wards marry  and  have  a  child ;  and,  as  a  general  rule,  marrii^f 
alone  operates  as  a  revocation,  unless  the  will  itaelf  shows  that  it 
was  made  in  contemplation  thereof.  If  the  testator,  after  this,  in- 
tends that  his  will  shall  take  effect,  he  should  expressly  confirm  it ; 
and  the  best  way  to  do  this  would  be  by  making  a  new  will.  If  he 
leaves  anything  to  his  wife,  and  intends  that  she  should  have  it 
instead  of  dower,  or  of  the  additional  rights  which  recent  statutes 
in  some  of  the  States  have  given  her,  he  should  say  so.  And  then 
she  will  not  have  both,  but  may  choose  between  the  provision  of 
the  law  and  that  of  the  will,  taking  whichever  she  prefers,  and 
leaving  the  other. 

For  the  rights  of  the  wife  or  widow  in  the  several  States,  I 
refer  back  to  the  abstract  of  the  statutes  of  the  several  States,  in 
Chapter  IV. 

Annexed  to  this  chapter  is  an  abstract  of  the  laws  of  all  the 
States  relating  to  wills. 

It  is  impossible  to  do  more  than  to  give  such  forms  and  rules 
as  will  be  applicable  to  all  wills,  and  enable  any  person  to  draw 
a  simple  will  with  safety.  No  one  can  express  accurately  provi- 
sions for  trust  estates,  remainders,  executory  devises,  etc.,  with- 
outout  knowing  the  law  on  these  subjects — and  this  is  an  exten- 
sive and  difBeult  department  of  the  law.  All  that  is  necessary, 
and  may  be  relied  upon  as  generally  sufficient,  is  as  follows : 

<344.) 

Form  of  a  Will. 

I, of  (plaee  and  occapation),  make  thia  my  last  will  and  terta- 

ment.  I  give,  devise,  and  bequeatb  all  my  estatt  and  property,  real  and  per- 
sonal, aa  follows,  that  is  to  say: 

Then  follow  all  the  provisions  and  disposition  of  property 
which  the  testator  intends,  stated  fully,  plainly,  and  as  accu- 
rately aa  possible,  paying  due  regard  to  the  rules  and  principles 
laid  down  in  the  chapter  of  this  book  on  this  subject.  If  these 
provisions  are  carefully  presented  in  distinct  and  intelligible  lan- 
guage, the  courts  will  generally  supply  whatever  of  technicality 
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is  •wanimg.  Then  follows,  first,  the  appointment  of  an  executor, 
and  then  the  execution,  and  finally  the  declaration  of  the  wit- 
nesses, thus: 

I  i^ipoint  <name,  retidenee,  and  oeatpaUon)  eiseator  (_or  executort  if 
more  than  one  }>e  deMred)  of  thia  m;-  TriU. 

In  WitnM*  Wbereof,  I  have  signed  and  sealed  and  pnblisbed  and  de- 
flared  this  inBtrument  aa  mj  will,  at  {piaet),  on  {date). 

{Signatnn.)     (Seal.) 

Tbe  said at  said  (plaea),  on  said  (day),  signed  and  sealed  this 

inatnuneut,  and  published  and  declared  the  ssine  ss  and  for  his  last  will  in 
our  pTMenee.     And  we,  at  his  request,  and  in  his  presence,  and  in  tha  pres- 
ence of  each  other,  have  hereunto  written  our  names  as  sabseribing  witneSBM. 
(Sere  follow  the  names  of  thre«  witneMM.) 

A  codicil  should  be  written  thus : 

I, of  (plaee  and  oeottpatitm) ,  do  make  this  eodiell  to  atj  lait  will 

and  testament  dated ,  hereby  ratifTing  and  eonflnning  mj  said  will, 

and  the  codicils  thereto  {if  there  be  any),  dated  ,  so  far  a*  thia 

codicil  ia  conaiitent  therewith;   and  do  hereby — 

Then  follows  whatever  disposition  the  testator  chooses  to  make, 
statin?  and  describing  it  as  be  wonld  if  it  were  a  will,  and  ex- 
ecuting it,  and  having  it  attested  in  the  same  manner  as  if  it  were 
a  will,  excepting  that,  instead  of  calling  it  a  will,  wherever  that 
word  occurs,  he  says^  "codicil"  instead  of  "will."  If  he  gives 
in  his  will  or  codicil  a  legacy  to  a  w(Knan,  it  ia  generally  best  to 
add  "this  legacy  (or  bequest)  to  be  for  her  acAe  and  separate  use, 
indepmdent  of  her  husband,  at  all  times." 

(345.) 

Copy  of  a  FvUei  Form  of  a  Will. 

Be  It  Bemembered,  That  J, in  the  city  of  ^^_^  ia  tha  State 

of ,  Esqnire,  do  make  this  my  last  will  and  teatainant,  ia  manner 

following.    That  is  to  aay, — 

I  order  and  direct  that  all  my  just  debts  shall  be  paid  with  convenient 
speed. 

I  give  onto  Mr.  of  said  city,  merchant,  the  amount  of  moneys 

dna  and  owing  from  him  to  me,  according  to  the  tenor  and  effect  of  two 
pramisBory  notes  sfgned  by  him,  yit :  one  dated  October  16,  1819,  for  ninety- 
six  hundred  and  eighty  dollars;  one  dated  August  9,  IS22,  for  Ave  thousand 
dollars;  and  I  order  said  notes  to  be  cancelled. 

To the  wife  of  said I  give  an  annuity  of  six  hnndred 

dollsrs,  to  be  paid  her  In  two  equal  and  half-yearly  payments  of  three  hun- 
dred doUarseach. 
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It  is  my  will,  and  I  order  and  direct  that  a  truat  fond  of  ten  thooaond 
dolkra  Bhall  be  raiaeS  oat  of  1117  eetate  and  invested  at  intereat,  the  income 

and  produce  of  which  tniot  I  give  auto of ,  ^gle  wonum, 

to  be  paid  to  her  half-yearly,  during;  her  natural  life.    And  at  the  decease 

of  the  said the  principal  sum  or  trust  fund  sliall  be  paid  to  and 

among  such  person  and  pereons  in  Bucb  ahares  and  portiona  as  she,  the  said 
by  any  writing  by  her  signed  in  the  presence  of  tjio  or  more  credi- 
ble witnesses,  aball  give,  direct,  and  appoint.  And  in  default  of  such  ap- 
pointnent,  then  said  trust  fund,  or  principal  som  shall  go,  as  the  reeldne  of 
mj  estate,  to  tbe  residuary  legatee  hereinsiteT  named. 

I  also  direct  that  another  trust  fond  of  ten  thousand  dollars  shall  be 
raised  out  of  taj  estate  and  invested  at  iaterest.    And  I  give  the  interest 

and  produce  of  this  trust  fund,  when  and  as  it  accrues,  unto tbe 

wife  of '. It  is  my  will  that  the  Income  of  tbis  fund,  or  priaeipal 

■nm  shall,  during  the  natural  life  of  said either  be  paid  into  her 

proper  hand,  or  upon  her  order  or  receipt,  signed  by  her  atone,  notwithstand- 
ing ber  coverture.  And  I  declare  that  ndther  the  principal  nor  income  of 
this  fund  shall  be  subject  to  the  control,  debts  or  engagements  of  tbe  pres- 
ent or  any  fatnre  husband  of  said the  same  being  lotanded  for  her 

sole  and  separate  use. 

At  the  decease  of  said I  give  said  principal  sum  or  trust  fund 

to  the  issue  of  said  and  in  default  thereof  to  such  other  person 

or  persons  as  she,  b;  a  last  wUl,  or  any  writing  in  the  nature  of  a  hut  will, 
shall  give,  direct,  or  appoint  tbe  same ;  and  in  default  of  such  aOT>ointnicAit, 
it  is  my  will  that  said  trust  fund  or  principal  snm  shall  be  disposed  of  and 
pass  as  part  of  the  residue  of  my  estate. 

To wife  of of I  give  three  hundred  dollara,  and 

direct  three  notes,  held  by  me,  signed  by  her  hasband,  for  one  hundred  dol- 
lars each,  to  be  cancelled. 

To wife  of of tbere  shall  be  paid  in  money,  or 

delivered  in  articles  necessary  for  her  support,  at  tbe  discretion  of  the  ex- 
ecutor of  this  my  will,  one  hundred  and  fifty  dollars  annually,  during  her 
life,  at  such  time  and  in  such  portions  as  he  shall  choose. 

I  give  to son  of one  thousand  dollars,  and  order  that  be 

shall  be  charged  with  snch  amount  of  moneys  as. he  shall  be  my  debtor  for, 
upon  promissory  notes  at  my  decease. 

1   derise  the  wood-lot  in  which  1   bonght  of   one   t« 

wife  of above  named,  to  hold  to  her  for  life,  the  remainder 

I  give  to  the  child  or  children  of  said who  shall  survive  her,  and  his, 

her,  or  their  heirs  for  ever. 

If shall  be  a  member  of  my  f  amUy  at  the  time  of  my  decease, 

she  shall  and  may  continue  to  reside  in  my  dwelling-house  and  participate  . 
in  the  use  of  tbe  stores  and  furniture,  in  common  with  others  of  my  family, 
for  the  term  of  six  months  thereafter. 

To  each  of  those  of  the  following  named  persons  who  shall  be  in  my  serv- 
ice at  tbe  time  of  my  decease,  I  give  one  hundred  dollars,  viz;  
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U7  will  is  that  all  anutiitiM  hereinbefore  given  eliaU  take  date  f lom  ttie 
daf  of  the  probate  oi  tbis  will;  and  all  legacies,  not  annuities,  shall  be  paid 
trithiu  eight  montlia  fiom  tbe  same  period. 

It  is  my  will  that  all  the  capital  or  priudpal  Bums  whi<^  shall  b«  requisite 
to  yield  the  several  annuities  above  mentioned  maj,  hj  mj  executor,  be  paid 

to to  be  held  and  managed  by  said  corporation  as  tmateea  under 

this  will;  or,  11  the  said  executor  and  the  parties  beneficially  interested 
therein  shall  so  elect,  said  capital  or  principal  auiDS,  or  anj  of  them,  may  be 
placed  in  the  hands  of  Bueh  trustee  or  trustees  as  shall,  upon  application  to 

the  Supreme  Court  of sitting  in  chancer;,  be  appointed  to  receive 

the  same,  and  perform  this,  mj  will,  in  that  behalf. 

I  herebf  anthorise  and  empower  mj  executor  or  any  administrator  with 
the  will  annexed  who  sliaU  asmime  the  exeeutioo  of  this  will,  to  make  sale 
of,  and  convey,  in  saeh  manner,  at  such  times  and  on  such  terms  as  such 
executor  or  administrator  may  deem  best,  any  parcel  or  parcels  of  real  es- 
tate, of  which  I  may  die  seized,  for  the  purpose  of  raising  an;  and  all  snch 
sums  of  moneys  as  shall  be  required  for  the  tmst.  funds,  annuities,  and 
legacies  hereinbefore  directed  to  be  created,  given,  and  bequeathed. 

All  tlie  residue  of  my  estate,  real,  personal,  and  mixed,  wheresoever  it 
may  be  found,  and  of  whatsoever  it  may  con^t,  I  give  and  devise  unto 
to  hold  to  him  and  his  heirs  forever. 

I  hereby  revoke  all  wills  by  me  heretofore  made,  and  constitute  the  said 
executor  of  this  my  last  will. 

In  Witness  Whereof,  I,  the  above-named  testator,  have  hereunto  set  my 

hand  and  seal,  this  twenty-sixth  day  of  in  the  year  of  our  Lord 

nineteen  hundred  and 

[I.8.! 

Then  and  there  rigned,  sealed,  and  published  by the  testator,  as 

and  for  bis  last  will,  In  the  presence  of  us,  who,  at  his  request,  in  his  pres- 
ence, and  in  presence  of  each  other,  have  hereto  set  our  namra  a 


ABBTBACTS  OF  TH£  LAWS  OF  AIL  THE  STATES  AND  TEKBI- 

TOHiEs  ooNCESNnra  wnis. 

ALABAMA. 

^very  person  of  full  age  and  sound  mind  may  make  a  will.  It  must  be 
in  writing,  signed  by  the  testator,  attested  by  at  least  two  witnesses  in  the 
presence  of  the  testator.  Persons  of  the  age  of  eighteen  may  dispose  of 
personal  property  by  will. 

ALASKA. 

Persons  of  full  age  and  of  sound  mind  may  make  a  will  disposing  of  real 
and.  personal  property.  It  must  be  In  writing,  signed  by  the  testator,  or  at 
his  direction  and  in  bis  presence,  and  attested  by  two  competent  witnesses 
subscribing  their  names  in  the  testator's  presence.  Olographic  wills,  with 
or  without  attestation,  are  allowed. 
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ABIZONA. 

£v«i]r  penon  of  full  age  or  married  maj  make  a  nilL     It  mast  be  in  writ- 

i^Si  Btgoeii  bj  the  testator  aod  attested  and  subBcribed  in  bia  prewnee  by 

two  or  more  witnesses  above  tbe  age  of  fonrteen  years.    If  whoUjr  written 

by  tha  f 


Every  person  over  twentj-ono  joais  of  age  may  devise  real  and  personal 
property,  and  persons  over  eighteen  may  bequeath  personal  property.  The 
testator  mast  subscribe  his  name  at  the  end  of  the  will,  in  the  presence  of 
two  witnesseB,  or  shall  acknowledge  to  them  it  was  ao  anbaeribed,  and  shall 
declare  it  to  be  his  will,  and  the  witnesses  must  sign  at  the  request  of  the 
testator.  When  the  entire  body  and  signature  of  the  will  are  in  the  band- 
writing  of  the  testator  it  may  be  proved  by  the  evidence  of  three  witnesses 
to  the  handwriting  and  ilgnatQie  without  subscribing  witnesses.  WUs  mt^ 
be  tTpewritten.  Nuncupative  mils  of  (500  worth  of  personal  property  or 
less  are  valid,  if  made  during  the  last  illness  of  the  testator. 

CALIPOENIA. 
Every  person  over  the  age  of  eighteen,  of  sound  mind,  may  dispose  of 
proper^,  real  or  personal,  by  wiU.  Wills,  unless  holographic,  mnst  be  sob- 
seribed  at  the  end  by  the  testator,  or  some  person  in  his  preaence,  and  by 
his  direction,  and  must  be  attested  by  two  witnesses  to  whom  the  testator 
declares  it  to  be  hia  will  in  the  presence  of,  and  at  the  request  of,  the  tes- 
tator, sod  in  the  presence  of  each  other.  Bequests  for  charitable  purposes 
mnst  be  made  at  least  thirty  days  before  death  of  testator  and  cannot  ex- 
ceed one-third  of  estate  if  he  leave  legal  heirs.  Wills  may  be  typewritten. 
Nuncupative  wills  are  restricted  by  statute. 

CDLOHADO. 
Every  person  twenty-one  years  of  age  if  a  male,  or  eighteen  years  if  a 
female,  may  dispose  of  property,  real  or  personal,  by  will,  end  persons  seven- 
teen years  of  age  may  dispone  of  personal  estate.  All  wills  must  be  in  writ- 
ing, signed  by  the  testator  or  some  one  in  bis  presence,  at  his  request,  and 
attested  In  his  presence  by  two  or  more  credible  witnesses.  Neither  husband 
nor  wife  can  bequeath  more  than  half  of  his  or  her  property  away  from  tha 
other,  but  election  by  survivor  must  be  filed  within  six  months. 

CONNECTICCT. 

Every  person  eighteen  years  of  age,  or  more,  and  of  sound  mind,  may 
make  a  will,  and  every  devise  passes  the  whole  title  unless  clearly  limited; 
the  will  must  be  in  writing,  signed  by  the  testator,  and  attested  by  three 
witnesses  in  his  presence,  and  in  the  presence  of  each  other.  Typewritten 
wins  are  valid. 

DELAWARE. 

Any  person  of  the  age  of  twenty-one  years,  and  of  sound  mind,  may  make 
a  wilt.  The  will  must  be  in  writing,  signed  by  the  testator,  attested  and 
subscribed  in  his  presence  by  two  credible  nitneeoeB. 
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DISTEICT  OP  OOLUMBIA, 
Ax^  penoB  twentj-one  je»n  of  age  if  a  malo,  or  eightMa  U  a  feaul«, 
•ud  of  Mnnd  mind,  dibj  make  a  irilL  All  wUIb  moit  be  iiKiied  b^  the  tea- 
tator  and  atteoted  and  subHcribed  in  hii  pcesence  b7  two  credible  witnesaea, 
Nuncnpntive  wills  onlj  bj  ROldien  and  mariDen;  tbey  require  two  witDesses 
and  mnit  be  reduced  to  writing  within  ten  days.  All  dsrisei  and  beqnerta 
for  reUgiona  pnrpoaes  mnat  be  made  at  least  one  moatb  before  death. 

FLOBIDA. 

Everj  peraon  of  the  age  of  twenty-one  yura,  and  of  Boand  mind,  ma^ 

make  a  will,  and  iaeh  will  most  be  signed  bj  the  testator,  or  bf  utaae  one  in 

his  or  her  prDgenco  and  by  bb  or  her  direction,  and  if  dieposing  of  real  H- 

tate  mast  be  attested  and  subBeribed  in  bis  or  her  presence,  b;  two  or  more 

'   witneiaes.    Nnneupative  wills  mnat  be  proved  by  thre«  witnesses  present, 

GEOBOIA. 

Persons  of  fourteen  years  of  age  and  sotind  mind  ma;  make  a  win.  A 
married  woman  may  make  a  will  of  her  separate  estate.  WiBs  most  be  in 
writing,  signed  by  the  testator,  or  by  some  person  in  hia  preaenee,  and  by  his 
express  direction,  and  attested  and  subneribed  in  his  presence  by  at  least 
three  competent  witnesses.  Nnncnpative  wills  mnst  be  proven  by  tlia  oath 
of  three  competent  witnesses. 

HAWAII. 

Every  person  of  the  age  of  eighteen  years  or  over  and  of  sound  mind  may 
dispose  of  his  estate,  real  and  personal  hy  trill.  It  must  be  In  writing, 
signed  by  the  testator,  or  by  some  person  in  bis  presence  and  by  his  ejiprsss 
direction,  and  attested  by  two  or  more  competent  witnesses,  subscribing 
their  names  In  the  presence  of  the  testator.  Legacies  to  witnesses  are  void 
nntess  there  are  two  other  competent  witnesses. 

IDAHO. 
Any  person  of  the  age  of  eighteen  may  make  a  wllL  It  must  be  dgned 
by  the  testator  in  the  presence  of  two  witneasea,  who  must  sign  in  tbe  pres- 
ence of  each  other,  onlesa  the  will  be  nuuenpative  or  olographic.  Typewrit- 
ten wills  are  valid.  Devises  and  bequests  for  charitable  purposes  mnst  be 
made  at  least  thirty  days  before  death. 

ILLINOIS. 
Any  male  of  twenty^one  years,  or  female  of  eighteen  years,  of  sonnd  mind 
and  memory,  may -make  a  will.  It  must  be  in  writing,  signed  by  the  testa- 
tor, or  by  some  one  in  his  presence,  and  by  his  direction,  aod  attested  by 
two  or  more  credible,  disinterested  witneaaes  in  the  presence  of  the  testator. 
A  devise  to  a  witness  is  void  unless  the  will  is  otherwise  aufficiently  attested. 

INDIANA. 

Any  person,  twenty-one  years  of  age  and  of  sonnd  mind,  may  make  a  will 

and  devise  entire  estate,  saving  provision  for  widow.     The  will  must  be  in 

writing,  signed  by  the  testator,  or  in  his  presence,  and  by  his  direction,  and 
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Attested  and  eubKiibed  in  his  preaeiice  by  two  or  more  cwnpetcnt  witneseu. 
TypewTitteo  wills  are  valid,  as  are  DoocnpatiTe  wills  of  personal  property 
not  exceeding  one  hnndTed  dollars  in  valtie, 

IOWA. 
Testator  must  be  of  fall  age  and  sound  minil.  Personal  prcperty  to  the 
Talue  of  three  hundred  dollars  may  be  bequeathed  by  a  verbal  (nuucDpatiTe) 
will,  attested  by  two  competent  witneSBes.  All  other  wills  most  be  in  writ- 
ing, witnessed  by  two  competent  witDesaes,  and  signed  by  the  testator,  or 
by  some  one  in  his  preaenne,  and  by  hia  express  direction.  A  derlM  to  a 
eharity  shall  not  exceed  one-fourth  of  the  value  of  the  wtate  if  sponiw^ 
child  or  parent  survive  testator. 

KANSAS. 
Adj  person  of  full  age,  of  sound  mind,  may  make  a  will.  It  must  be  In 
writing,  signed  at  the  end  by  the  testator,  or  by  some  one  in  his  preMoee, 
and  by  hia  direction,  and  it  must  be  attested  in  the  presence  of  the  testator 
by  two  or  more  competent  witnesaes,  who  saw  the  testator  sign,  or  heard 
him  acknowledge  the  will  for  hia  last  will  and  testament.  A  husband  or  a 
wife  cannot  bequeath  away  more  than  one-half  of  hia  or  her  estate.  Nuncu- 
pative wins  are  valid,  where  there  are  two  competent  witnesaes  thereto,  if 
they  were  made  daring  the  last  siehness  of  the  testator. 

KENTUCKY. 
The  testator  must  be  of  sound  mind,  and  not  under  twenty-one  years  of 
age.  Will  must  be  in  writing,  signed  by  the  testator,  or  some  one  for  him, 
and,  if  not  wholly  written  by  himself,  mnst  be  subscribed  or  acknowledged 
in  the  presence  of  at  least  two  credible  witnesses,  who  munt  sign  in  the  pres- 
ence of  the  testator.  A  legatee,  who  is  a  witness  to  the  will  must,  if  his  tes- 
timony is  necessary  to  prove  it,  surrender  bis  advantage  thereunder. 

LOUISIANA. 
Wills  are  of  three  kinds:  1.  Nuncupative,  or  open  teatamenta.  2.  Mystlo, 
or  sealed  testaments.  3.  Holographic  testameata.  Nuncupative  testaments, 
by  public  act,  must  be  received  by  a  notary  public  in  the  presence  of  three 
witneases,  residing  where  the  will  is  executed,  or  five  witnesses  not  residing 
in  such  place.  It  mnst  he  dictated  by  the  testator,  and  written  by  the 
notary  as  dictated,  then  read  to  the  testator  in  the  presence  of  the  witnesses, 
and  signed  by  the  testator,  and  attested  by  all  the  witnesses.  Noncupstive 
testamente,  by  private  act,  must  be  written  by  the  testator  hlmaelf,  or  from 
his  dictation,  in  the  presence  of  Ave  witnesses  residing  in  the  place  where 
the  will  was  made,  or  seven  not  residing  in  such  place,  or  it  is  sufScient  if, 
the  testator  presents  the  paper,  on  which  he  has  written  the  will,  declaring' 
that  the  paper  contains  his  will.  In  country  places  three  resident,  or  five 
non-rendent  witnesses,  will  be  sufficient  if  a  larger  number  cannot  be  ob-j 
tained.  It  must  be  read  by  the  teatator  to  the  witnesaes  and  signed  by  tes-. 
tator  and  all  the  witnesses.  Mystic,  or  sealed  instramenta,  are  made  as  fol-' 
lo^;  The  testator  must  sign  his  dispositions,  and  the  paper  is  then  closed, 
and  sealed.     He  sbgll  then  present  it  thus  closed  to  a  notary  public  and^ 
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tbiee  nitneMcs  and  declare  it  to  be  bis  bist  ivitl  end  testament  in  tb«ir  pres- 
ence. The  notarj  niugt  tben  draw  up  the  act  of  Buperacription  on  the  same 
paper  or  envelope,  and  sign  it  together  with  the  testator  and  the  witneBseH. 
Holographic  witia  are  entirely  written,  dated,  and  signed  by  the  testator 
himself.  No  child  under  sixteen  years  of  nge  is  permitted  to  be  a  witness. 
Any  person  over  the  age  of  siiteen  may  ma^  a  will.  Wills  are  the  subject 
of  so  many  formalities  in  this  state  that  it  will  be  dlffienlt  for  a  layman  to 
Dnderstaud  the  technicalities. 

MAINE. 
Tbe  testator  must  be  of  sonnd  mind,  and  twenty-one  years  of  age.  The 
will  must  be  signed  by  the  testator,  or  some  one  in  his  presence,  and  at  his 
request,  and  subscribed  in  his  presence  by  three  credible  witneeoon,  not  in- 
terested in  the  will.  No  more  than  one  hundred  dollars  worth  of  property 
can  be  disposecl  of  by  nuncupative  will  where  there  are  less  than  three  wit- 
nessea.     A  married  woman  or  widow  of  any  age  may  make  a  will, 

MARYLAND. 
Grery  person  of  tweatj-one  years  of  age  if  a  male,  or  eighteen  years  U  ft 
female,  may  make  a  will.  The  will  must  be  in  writing,  signed  by  the  testa- 
tor or  some  one  in  his  presence,  and  by  bis  express  direction,  and  attested 
and  .subscribed  in  his  presence  by  two  or  more  credible  witnesses.  Type- 
written wills  are  admitted  to  probate.  Gifts  for  religiooa  pnrpoaes,  to  take 
effect  at  death,  must  be  approved  by  the  legislature. 

MASSACHUSETTS. 
Every  person  of  full  age  and  sound  mind  may  make  a  will,  which  must  be 
in  writing,  signed  by  the  testator,  or  by  some  one  in  his  presence  and  by  his 
direction,  end  attested  and  subscribed  in  his  presence  and  in  tbe  presence  of 
each  other  bj  three  or  more  competent  witnesses  to  whom  the  testator  has 
declared  it  to  be  his  will.  A  soldier  in  actual  military  service  and  a  mariner 
at  sea  may  make  a  nuncupative  will  of  personal  property.  Beneficial  de- 
vises or  bequests  to  attesting  witnesses  are  void  unless  there  are  three  others. 

MICHIGAN. 

The  testator  must  be  of  full  age  and  sound  mind.  A  devise  passes  tbe 
whole  interest,  unless  specially  limited.  The  will  must  be  in  writing,  signed 
by  the  testator,  or  some  one  in  his  presence,  and  by  his  direction,  and  at- 
tested and  subscribed  in  his  presence  by  two  or  more  competent  witnesses 
who  are  disinterested.  Typewritten  wills  are  valid.  Nuncupative  wills  up 
to  three  hundred  dollars  are  valid  where  there  are  two  witnesses.  Devises 
and  legacies  to  witnesses  are  void,  unless  there  are  enough  other  witnesses 
to  prove  the  will,  but  in  any  case  the  witness  may  take  an  amount  equal  to 
what  he  would  have  received  had  the  will  not  been  proved. 

MINNESOTA. 
The  requirements  of  a  will  are  tbe  same  as  in  Michigan. 
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UISSISSIPPI. 
The  testator  must  be  tnenty-oae  ^ears  old,  wbether  male  or  female,  anil 
of  aoaod  mind.  The  will  must  be  signed  bj  the  teetfttor,  or  Bome  one  in  his 
presence,  and  by  his  diiection,  end,  if  not  holographic,  attested  by  two  credi- 
ble witnesseB,  mho  sign  in  the  presence  of  the  teBtat^r.  Nuncupative  wills, 
if  exceeding  one  bundred  dollars,  may  be  made  in  the  testator's  last  sick- 
ness,  and  witnessed  bj  two  competent  persons.  No  deviees  of  lands  for 
charitable  or  religious  purposes  are  allowed,  but  penonalt;  may  be  given  ta 
charity,  but  not  to  a  religions  body. 

MISSOUBL 
Males  of  eighteen  years  of  age  may  make  will  of  personal  proper^;  and 
of  twenty-one,  of  both  real  and  personal  estate.  Females  of  eighteen  may 
make  will  of  both  real  and  personal  estate.  The  will  roust  be  in  writing, 
signed  by  the  testator,  or  some  one  by  his  direction,  in  his  presence,  and  at- 
tested by  two  or  more  competent  witnesses,  wlio  sign  in  the  presence  of  the 
testator.  Typewritten  willa  are  valid.  WiUs  of  noa-residents  affecting  real 
estate  must  be  executed  according  to  law  of  this  State. 

MONTANA. 

Every  person,  over  the  age  of  eighteen,  and  of  sound  mind,  may  dispose 
of  property,  real  or  personal,  by  will.  The  will  must  be  signed  by  the  testa- 
tor, or  by  some  person  in  his  presence,  and  by  his  express  direction,  and  at- 
tested and  subscribed  in  his  presence  by  two  or  more  competent  witneMBs  to 
whom  he  has  declared  it  to  be  his  will.  A  holographic  will  need  not  be  ^t- 
nessed.  Typewritten  wills  are  valid.  Nuncopative  wills  are  allowed  under 
certain  conditions,  if  the  estate  is  less  than  one  thousand  dollars. 


Ajiy  person  of  full  age  and  sound  mind  may  make  a  wilL  V^lls  most  be 
in  writing,  signed  by  the  testator,  or  some  one  in  bis  presence,  and  by  his 
direction,  and  attested  and  subscribed  in  the  presence  of  the  testator  by  two 
or  more  competent  witnesses.  Nunenpative  wills  are  allowed,  but  only 
under  statutory  restrictions. 

NEVADA. 

The  testator  must  be  eighteen  years  of  age  and  of  sound  mind.  The  will 
must  be  in  writing,  signed  by  the  testator,  or  by  some  one  in  his  presence, 
by  his  direction,  and  atteeted  by  two  competent  witnesses,  subscribing  their 
names  in  presence  of  the  testator.  Holographic  will  need  not  be  witnessed. 
Naneupative  wills  of  estates  of  less  than  one  thousand  dollars  are  allowed 
under  certain  restrictions.  Devises  to  witnesses  are  void  unless  the  will  can 
be  otherwise  proved  than  by  their  testimony. 

NEW  HAMP8HIBE. 

Any  person  of  twenty-one  years  of  age  and  sound  mind  may  make  a  will. 

It  must  be  in  writing,  signed  end  sealed  by  the  testator,  or  some  one  in  his 

presence,  and  by  his  direction,  end  attested  and  subscribed  by  three  or  more 

credible  witnesses.     Nuncupative  wills  are  allowed  under  certain  conditional 
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NEW  JEfiSET. 

TMtatOT  mnit  be  twenty-one  jeara  of  age  sad  of  sound  mind.  All  nills, 
■inee  ths  year  1S50,  mast  be  in  writing,  signed  by  the  teHtator,  or  the  signa- 
tare  acknowledged  bj  him,  and  he  most  declare  the  writing  to  he  his  last 
will  in  the  presence  of  two  witnesses,  who  are  present  at  the  Bame  time,  and 
who  must  subscribe  the  same  in  pTeaenee  of  the  testator.  A  legacy  or  a 
devise  to  a  witness  is  void,  and  such  a  witness  is  thereby  rendered  eompeCent 
to  prove  the  win, 

NEW  MEXICO. 

Any  person  twenty-one  years  of  age  and  of  eoond  mind  may  make  a  will. 
Wills  may  be  written  or  verbaL  If  written,  tb^  must  be  signed  by  the 
testator,  or  some  person  for  him,  and  attested  by  two  or  more  credible  wit- 
nesses who  most  sign  as  witnesses  at  his  reqnest,  in  his  presence,  and  in  the 
presence  of  each  other.  Verbal  wills  most  be  atteoted  by  the  same  number 
of  witnesses,  who  must  testify  that  testator  was  of  sonnd  mind  and  jadg- 
inent,  and  must  all  be  present,  see  and  bear  testator  speak,  and  each  must 
understand  clearly  and  distinctly  every  part  of  the  wilL 

NEW  YORK. 
Males  of  eighteen  and  females  of  sixteen  may  make  wills  of  personal 
property,  but  only  persons  of  twenty-one  years  can  deriae  real  estate.  Wills 
must  be  snbseribed  by  the  testator  at  the  end,  in  the  presence  of  each  of  the 
attesting  witnessesl  or  acknowledged  by  bim  in  their  presence.  There  must 
be  at  least  two  witnesaee  who  sign  their  names  at  the  end,  at  the  reqnest  of 
the  -testator ;  they  should  add  also  their  reaidences,  as  failure  to  do  so  ren- 
dera  thom  liable  to  fine.  There  are  certain  statutory  restrictions  as  to  tha 
amount  of  bequests  to  religians  or  charitable  InatitntioBS. 

NOETH  CABOLINA. 

The  testator  must  be  twenty-one  years  of  age,  and  of  sound  mind.  The 
will  must  be  in  writing,  signed  by  the  testator,  or  some  one  in  his  presence, 
and  by  his  direction,  and  subscribed  in  his  presence  by  at  least  two  disin- 
terested witnesses.  Holographic  wills,  signed  by  the  testator,  and  found 
among  his  valuable  papers  and  effects,  or  lodged  in  the  hands  of  some  person 
for  safe  keeping,  are  allowed,  and  the  handwriting  must  be  proved  by  three 
witnesses.  Wills  may  be  typewritten.  Nuncupative  wills  are  allowed  under 
certain  restrictions. 

NORTH  DAKOTA. 

Any  person  eighteen  years  of  age  and  of  sound  mind  may  make  a  will. 
Wills,  unless  holographic,  most  be  signed  try  the  testator,  or  by  some  person 
in  his  presence,  and  by  his  direction,  in  presence  of  two  or  more  witnesses 
to  whom  he  declares  it  to  be  his  will,  and  who  must  subscribe  their  names 
as  witnesses  at  his  request  dud  In  his  presence.  A  holographic  wHI  need 
not  be  witnessed. 

OHIO. 

The  testator  mast  be  of  foil  age  and  sound  mind,  and  the  will  must  be  In 
writing  or  typewritten,  signed  at  the  end  by  the  testator,  or  some  one  in  hia 
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presence  and  by  tuB  direction,  aDd  attested  by  two  or  man  competent  wit- 
netoes,  who  saw  the  testator  sign  or  heard  him  acknowledge  the  will.  Type- 
written wlllB  are  valid.  Nuncupative  nills  and  gifts  to  charities  are  allowed 
only  under  statutory  restrictions. 

OKLAHOMA. 
Any  person  over  eighteen  years  of  age  may  make  a  will.     It  must  be  la 
writing,  and,  unless  holographic,  witnessed  by  at  least  two  competent  wil- 
nenes,  who  shall  sutoeribe  the  same. 

OEEQOK. 
ETery  person  twenty-one  years  of  age  may  dispose  of  property,  real  and 
persanal,  by  will,  and  every  person  of  eighteen  may  bequeath  goods  and  chat- 
tels. The  will  must  be  in  writing,  signed  by  the  testator,  or  eome  one  far 
him  in  bis  presence,  and  under  bb  direction,  who  must  subscribe  bis  own 
mtme  as  a  witness  and  state  that  he  subscribed  teetator's  name  at  bis 
request,  and  be  attested  by  two  or  more  competent  witnesaee  in  bis  prea- 
Mice.     Typewritten  wills  are  customary. 

PENNSYLVANIA. 
Any  person  of  full  age  and  sound  mind  may  make  a  will.     It  must  be  in 
writing,  signed  by  the  testator,  or  some  one  in  his  presence  for  him,  and  at- 
tested by  two  or  more  competent  witnesses.     Nuncupative  wills  aud  charita- 
ble gifts  are  restricted.     Typewritten  wills  are  proper. 

THE  PHILIPPINEa 
Every  person  of  the  age  of  eighteen  and  of  sound  mind,  including  married 
women,  may  make  a  will,  but  cannot  deprive  husband  or  wife  or  heirs  of  the 
interest  in  his  or  her  estate  appertaining  to  them  by  law.  It  must  be  in 
writing,  signed  by  tbe  testator,  or  by  some  one  in  his  presence,  and  by  his 
express  direction,  and  attested  and  subscribed  by  three  or  more  credible  wit- 
nesses in  the  presence  of  the  testator  and  of  each  other.  The  testator  must 
also  sign  each  page  on  the  left  margin,  and  the  attestation  must  state  the 
number  of  sheets  or  pagea  used,  and  the  fact  that  the  testator  signed  the 
will  on  every  page  thereof  in  the  presence  of  the  three  witnessea.  Any  per- 
son eighteen  years  of  age  and  of  sound  mind,  not  deaf,  dumb  or  blind  and 
able  to  read  and  write  may  be  a  witness.  Legacies  to  witnesses  or  their 
near  relatives  are  void,  unless  there  are  three  other  competent  witnesses. 

POBTO  EICO. 

Any  person  of  the  age  of  fourteen  or  over  may  make  a  wUl.  Wills  may 
be  holographic,  open,  closed,  or  nuncupative. 

A  holographic  will  may  be  made  only  by  a  person  of  full  age.  It  must 
be  written  and  dated  entirely  by  the  testator  and  signed  by  him.  It  must  be 
proved  in  court  by  three  witnesses  U>  the  handwriting,  but  need  not  be  signed 
by  attesting  witnesses. 

An  open  will  is  executed  before  a  notary  and  three  witnesses,  who  mnst  be 
of  full  age,  residents  of  the  locality,  knowing  tbe  language  of  the  testator, 
and  not  related  to  the  notary,  his  clerks  or  servante,  or  to  heira  or  legatees. 
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A  elowd  win  mnst  be  si^ed  on  aH  the  iheets  bj  the  testator,  placed  in  a 
Reated  envelope  and  authenticated  bj  the  teetator  as  his  will  in  the  pieaenee 
of  a  notar;  and  Ave  witnesses. 

Wills  mads  abroad  by  citizens  of  Porto  Bico  may  be  executed  according  . 
to  the  laws  of  the  place  where  made.  Mutual  wiQs  are  forbidden.  There 
are  restrictionB  on  the  amounts  which  a  testator  may  leave  away  from  his 
heiro. 

BHODE  ISLAND. 

PeTaoni  eighteen  years  of  age  and  of  wnnd  mind  may  bequeath  personal 
property,  and  persona  of  twenty-one  years  may  devise  real  estate.  The  will 
must  be  in  writing,  signed  by  the  testator,  or  some  one  for  him  in  his  pres- 
ence, and  by  his  exprew  direction,  and  attested  and  subscribed  in  his  pres- 
ence by  two  or  more  witnesses. 

SOUTH  CABOLINA. 

Persons  of  twenty-one  years  of  age  may  deviae  real  estate,  and  persoqa 
nnder  twenty-one,  but  of  years  of  discretion,  may  bequeath  personal  prop- 
erty. Three  or  more  credible  witnesses  ore  necessary,  who  must  sign  in 
presence  of  the  testator  and  of  each  other.  The  will  mast  be  in  writing,  and 
signed  by  the  testator.  Nuncupative  vrills  sre  allowed  only  nnder  certain 
restrictions. 

SOUTH  DAKOTA. 

Every  person  eighteen  years  of  age  may  xoake  a  wID.  It  most  be  in  writ- 
ing, subscribed  by  the  testator,  or  by  some  person  in  his  presence  and  by  his 
direction,  in  the  presence  of  two  attesting  witnesses  to  whom  he  declares  it 
to  be  his  will,  and  who  mast  subscribe  the  same  as  witnesses  at  his  request 
and  in  his  presence.     A  hoJograpbic  will  need  not  be  witnessed. 


Any  pAson  of  Bound  mind,  and  twenty-one  years  0^  age,  may  dispose  of 
real  estate  by  will  Halea  at  fourteen,  and  females  at  twelve,  may  bequeath 
personal  property.  Wills  of  real  estate  must  be  subscribed  by  the  testator, 
or  some  one  for  him,  and  attested  and  subscribed  in  his  presence,  by  at  least 
two  diaintereBted  witnesses.  Holographic  wills  found  among  the  testator's 
valuable  papers,  or  deposited  for  safe  keeping,  are  allowed,  if  the  handwrit- 
ing is  proved  by  three  witnesses.  No  subscribing  witnesses  are  necessary 
to  wills  of  personalty,  but  two  witnesses  or  equivalent  testimony  are  neces- 
sary to  establish  them.  Nuneupatire  wills  are  snbject  to  statutory  limita- 
tions. 

TEXAS. 

Every  person  twenty-one  years  of  age,  or  married,  and  of  sound  mind, 
may  make  a  will.  It  mnst  be  signed  by  testator,  or  for  him  in  his  presence, 
and  by  bis  direction,  and  if  not  holographic,  attested  by  two  or  more  credible 
witnesses  over  f  onrteen  years  of  age.  Will  may  be  typevnitten.  Nuncupa- 
tive wills  must  follow  the  statute  as  to  t^e  amount  disposed  of,  the  time 
when  made,  and  tlie  number  of  witnesses. 
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UTAH. 
An;  persoii  of  the  &ge  of  eighteen  7eara  and  of  Bound  mind  m^  dlipoae 
of  property,  real  and  personal,  by  will,  except  tliat  &  htuband  maj  not  dis- 
pose of  more  than  two-thirds  of  his  real  property  without  the  consent  of  his 
wife.  The  nill  must  be  in  wiidug,  subscribed  bj  the  testator,  tn  the  pres- 
ence of  two  or  more  witnesses,  declaring  it  to  be  his  will,  and  the  wituessee 
most  sabaeribe  as  witnesses,  at  his  request,  in  his  presence,  and  in  the  pres- 
ence of  each  other.  Wills  may  be  typewritten.  Holographic  wills  require 
no  witnesses.  Nunenpative  wills  must  follow  the  atatutory  regulations. 
Gifts  to  witneMes  are  void  imleee  the  will  can  be  otherwise  proved. 

VEBMONT. 

Every  person  of  foil 'age  and  Bound  mind  may  make  a  wiH     A  win  must 

be  in  writing,  signed  by  the  testator,  or  for  him,  in  his  presence,  and  by  his 

direction,  and  attested  and  snbseiibed  by  three  or  more  credible  witnesses,  in 

his  presence,  and  in  presence  of  each  other.    Wills  may  be  ^pewrittan. 

.    NuneupatiTe  wills  allowed  under  certtuu  reatrictiona. 

VIBQINIA. 
.  Every  person  twenty-one  years  of  age,  and  of  sound  mind,  may  make  a 
will  of  real  estate,  and  persons  of  eighteen  years  may  bequeath  personal 
property.  The  will  must  be  signed  by  the  testator,  or  some  one  for  him,  by 
his  direction,  and  in  Ms  presence,  and,  unless  holographic,  attested  in  hia 
presence,  and  in  the  presence  of  each  other,  by  two  or  more  competent  wit- 
nesses. Nuncupative  will  may  be  made  by  soldiers  in  actual  military  aerrlee, 
or  by  mariners  at  sea. 

WASHINQTOK. 
Eveij  male  above  the  age  of  twenty-one  years,  and  every  female  above  th« 
aga  of  eighteen,  may  dispose  of  property,  real  and  personal,  by  will.  The 
will  must  be  in  writing,  signed  by  the  testsitor,  or  by  some  person  under  hifl 
direction,  and  attested  by  two  or  more  competent  witnesses,  subscribing  their 
names  in  the  presence  of  tiie  testator.  Nuncupative  wills  are  valid  on^ 
when  the  provisions  of  the  restrictive  statute  are  complied  with. 

WEST  VIBOINIA. 

The  testator  disporang  of  real  estate  must  be  twenty-one  years  of  age,  and 
of  sound  mind.  The  will  must  be  in  writing,  signed  by  the  testator,  or  by 
some  one  for  him,  in  his  presence,  and  by  his  direction,  and  nnles  holo- 
graphic, the  signature  must  be  made  and  the  will  acknowledged  in  the  pres- 
ence of  two  competent  witnesses,  present  at  the  same  time,  and  who  sub- 
scribe in  the  presence  of  the  testator.  Testators,  eighteen  years  of  age,  may 
dispose  of  personal  property  by  will.  Holographic  wills  require  no  witnesses. 
Wills  may  be  typewritten. 

WI8C0NBIN, 

Every  peraon  of  fnH  age,  and  any  married  woman  of  the  age  of  dghteen 
years,  may  make  a  will.  Wills  must  be  in  writing,  signed  by  the  testator, 
or  some  one  in  his  presence,  and  by  hia  direction,  and  attested  and  sab- 
scribed  in  his  presence  by  two  or  mors  competent  witnesses. 
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WYOMING. 
Any  penon  of  full  age  and  sound  mind  may  make  a  will.    'Fiie  wi^  must 
be  in  n'riting,  signed  by  the  testator,  or  by  Eoma  other  person,  in  hi*  pres- 
ence and  by  his  direction,  and  attested  by  two  competent  witneeseB.     OIo- 
graphio  and  nuaenpatiye  wills  are  allowed  under  certain  restrictioiu. 


CHAPTEB  XL. 

XXXGTTEOKB  AlO)  AIIcmSTEATOES. 

An  executor  is  a  person  named  in  the  will  of  &  deceased  {wreoo, 
to  settle  his  or  her  estate.  There  may  be  (me  or  more;  and  they 
may  be  male  or  female.  An  administrator  is  one  appointed  by 
the  court  to  settle  the  estate  of  &  deceased  person.  If  the  de- 
ceased left  a  will,  but  did  not  appoint  an  executor,  or  the  ap- 
Twinted  executor  refuses  to  act,  or  resigns,  or  dies,  or  for  any 
reasoa  fails  to  act,  an  administrator  is  appointed  by  the  court 
"with  the  will  annexed."  The  husband  of  a  deceased  wife,  or 
the  wife  of  a  deceased  husband,  has  generally  the  right  to  be  ap- 
pointed administrator ;  after  them  the  next  of  kin  in  the  order 
of  relaticmship.  But  the  courts  have  some  discretion  in  the  mat- 
ter. 

They  act  as  the  peraonal  representatives  of  the  deceased,  hav- 
ing in  their  hands  his  means,  for  the  purpose  of  discharging  his 
liabilities,  or  executing  his  contracts,  and  of  carrying  into  effect 
his  will,  if  he  have  left  one;  and,  in  general,  they  are  liable  only 
so  far  as  these  means  (called  assets),  in  their  hands,  are  applica- 
ble to  such  a  purpose.  But  they  may  become  personally  liable 
and  a  clause  in  the  statute  of  frauds  refers  to  this  subject,  mak- 
ing them  not  liable  to  pay  any  debt  out  of  their  own  means,  un- 
less they  give  a  promise  to  that  effect,  in  writing,  signed  by  them. 

In  this  country,  the  judicial  officer,  or  judge  who  has  the  cha^e 
of  the  settlement  of  estates,  of  the  proof  of  wills,  and  of  proceed- 
ings under  them,  is  generally  called  the  Judge  of  Probate.  But 
in  some  States  he  is  called  Surrogate,  Roister  or  Registrar  of 
"Wills  or  of  Probate,  Judge  of  the  Orphans'  Court,  etc.  His 
powers  and  duties  are  very  similar  all  over  the  country.  Prom 
his  decree  or  decisions  an  appeal  may  generally  be  taken,  by  a 
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party  who  thinks  himself  aggrieved,  to  some  higher  court.  The 
Judge  of  Probate  is  osnally  a  county  officer,  and  his  jurisdiction 
is  limited  to  his  county. 

If  an  executor  or  administrator  receives,  as  such,  a  promissory 
note  or  bill  of  the  deceased,  and  indorses  the  same  with  his  name, 
without  adding  "executor,"  or  " administrator, "  he  is  liable 
upon  it  personally.  If  he  makes  a  note  or  bill,  signing  it  "as  ex- 
ecutor," he  is  personally  liable,  unless  he  expressly  limits  hia 
promise  to  pay,  by  the  words,  "out  of  the  assets  of  my  testator," 
or, ' '  if  the  assets  be  aufiicieiit, "  or  in  some  equivalent  way ;  but  a 
note  or  bill  so  qualified  would  not  be  negotiable,  because  on  con- 
dition. If  an  executor  or  administrator  submits  a  disputed  ques- 
tion to  arbitration,  in  general  terms,  and  without  an  express  lim- 
itation of  his  liability,  and  the  arbitrators  award  that  he  shall 
pay  a  certain  sum,  he  is  liable  to  pay  it  whether  he  has  assets  or 
not.  But  if  the  award  be  merely  that  a  certain  sum  is  due  from 
the  estate  of  the  deceased,  without  saying  that  the  executor  or 
administrator  is  to  pay  it,  he  is  not  precluded  from  denyii^;  that 
he  has  assets. 

Where  a  contract  of  the  deceased  is  of  an  executory  nature,  and 
the  personal  representative  can  fairly  and  sufficiently  execute  all 
that  the  deceased  could  have  done,  he  may  do  so,  and  enforce  the 
contract.  But  where  an  executory  contract  is  of  a  strictly  per- 
sonal nature — as,  for  example,  with  an  author  for  a  specified 
work,  or  with  an  artist  for  a  painting,  the  death  of  the  writer  be- 
fore his  book  is  completed,  or  of  the  artist  before  the  painting  is 
finished,  absolutely  determines  the  contract,  unless  what  remains 
to  be  done — as,  for  example,  in  the  case  of  a  book,  the  preparing 
of  an  index,  or  table  of  contents,  etc.,  can  certainly  be  done  as 
well  and  to  the  same  purpose  and  efTect  by  another. 

If  executors  or  administrators  pay  away  money  of  the  deceased 
by  mistake,. or  enter  into  contracts  for  carrying  on  his  business 
for  the  benefit  of  his  estate,  and  to  wind  up  his  affairs,  they  may 
sue  on  such  contracts  either  in  their  individual  or  their  represen- 
tative capacities;  hut  they  should  sue  in  the  latter  capacity,  in 
order  to  avoid  a  set-ol7  against  them  of  their  individual  debts. 

The  title  of  an  administrator  does^ot  exist  until  the  grant  of 
administration.  Then  it  goes  back  to  the  death  of  the  deceased ; 
but  only  in  order  to  protect  the  estate,  and  not  for  any  other  pur- 
pose.  And  if  an  agent  sells  goods  of  tbc'deceased,  after  his  death. 
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and  in  ignorance  of  his  decease,  the  administrator  may  adopt  the 
contract,  and  hub  upon  it. 

On  the  death  of  one  of  several  executors,  either  before  or  after 
probate,  the  entire  right  of  representation  survives  to  the  others. 
But  if  an  administrator  dies,  or  a  sole  executor  dies,  no  interest 
and  no  right  of  representatiou  is  transmitted  to  his  personal  rep- 
resentatives. 

An  executor  derives  bis  authority  from  the  will,  and  his  duties 
begin  at  the  death  of  the  testator.    They  may  be  stated  thus: 

1.  He  should  cause  the  deceased  to  be  buried  in  a  suitable  mao- 

2.  He  should  offer  the  will  for  probate  as  soon  as  he  can  with 
a  reasonable  r^ard  to  bis  convenience ;  and  iu  proving  the  will, 
filing  bonds,  giving  notice,  maMng  and  returning  an  inventory, 
and  the  like,  he  must  conform  to  the  law  of  the  State  and  the 
rules  of  the  probate;  and  he  will  obtain  at  the  office  sufficient  in- 
formation on  all  these  points. 

3.  He  must  collect  the  property,  and  after  paying  the  debts, 
he  n^ust  distribute  or  dispose  of  the  remainder  as  the  will  directs. 

4.  He  must  render  his  account  from  time  to  time,  until  a  final 
settlement  of  the  estate  is  made,  and  will  be  directed  at  the  Pro- 
bate Office  when  and  how  to  file  his  accoonta. 

An  administrator  derives  his  authority  from  the  court.  But 
his  duties  are  then  substantially  similar  to  those  of  an  executor; 
excepting,  that  he  must  distribute  and  dispose  of  the  estate  as 
the  law  requires,  as  he  has  no  will  to  direct  him,  unless  he  is  an 
administrator  with  the  will  annexed. 

The  debts  must  be  paid  in  a  certain  order.  This  is  not  pre- 
cisely the  same  in  all  the  States;  but  it  is  very  generally  as  fol- 
lows; 

1.  Funeral  ezpmses,  charges  of  the  last  sickness,  and  probate 
charges. 

2.  Debts  due  to  the  United  States. 

3.  Debts  due  to  the  State  in  which  the  deceased  had  his  home. 

4.  Debts  which  are  given  priority  by  law. 

5.  To  creditors  generally. 

If  the  estate  is  insufficient  to  pay  all  the  debts  due  from  it,  as 
soon  as  the  executor  or  administrator  finds  this  to  be  the  case,  h« 
should  represent  the  case  as  insolvent  at  the  Probate  Court,  and 
thereafter  follow  the  requirements  of  the  law  of  the  State  and 
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the  rules  of  the  Probate  OfSce,  in  reference  to  insolvent  estates 
of  deceased  persons. 

In  most  of  the  States,  all  the  necessary  fMins  or  instniments 
are  given  to  applicaots  at  the  Probate  Office. 


CHAPTEB  XTiT, 


Guardians  of  all  dest^iptions  are  treated  by  courts  as  trustees; 
and  in  almost  all  cases  they  are  required  to  give  seemity  for  the 
faithful  discharge  of  their  dnty,  unless  the  guardian  be  appointed 
by  will,  and  the  testator  has  exercised  the  power  given  him  by 
statute,  of  requiring  that  the  guardian  shall  not  be  called  upon 
to  give  bonds.  Bat,  even  in  this  case,  such  testamentary  provi- 
sion is  wholly  personal;  and  if  the  individual  dies,  refuses  the 
appointment,  or  resigns  it,  or  is  removed  from  it,  and  a  substitute 
is  appointed  by  court,  this  substitute  must  give  bonds. 

The  guardian  is  held,  in  this  country,  to  have  only  a  naked  au- 
thority, not  coupled  with  an  interest.  His  possession  of  the  prop- 
erty of  his  ward  is  not  such  as  gives  him  a  personal  interest,  being 
only  for  the  purpose  of  agency.  But  for  the  benefit  of  his  ward 
he  has  a  very  general  power  over  it.  He  manages  and  disposes 
of  the  personal  property  at  his  own  discretion,  although  it  is 
safer  for  him  to  obtain  the  power  of  the  court  for  any  important 
measure.  He  may  lease  the  real  estate,  if  appointed  by  will  or 
court;  he  cannot,  however,  sell  the  real  estate  without  leave  of 
the  proper  court.  Xor  should  he  convert  the  personal  estate  into 
real,  without  such  leave. 

As  trustee,  a  guardian  is  held  to  a  strictly  honest  discharge  of 
his  duty,  and  cannot  act  in  relation  to  the  subject  of  his  trust  for 
his  own  personal  benefit,  in  any  contract  whatever.  And  if  a 
benefit  arises  thereby,  as  in  the  settlement  of  a  debt  due  from  the 
ward,  this  benefit  belongs  wholly  to  the  ward.  And  it  has  been 
held  that  if  &  guarrdian  makes  use  of  his  own  mon^  to  erect 
buildings  on  the  land  of  his  ward,  without  having  an  order  of 
the  court  therefor,  he  cannot  charge  the  same  in  account  with  his 
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ward,  or  recover  the  amount  from  the  ward.  But  we  doubt 
whether  a  rule  so  severe  would  be  applied  unless  for  special  rea- 
sons. He  must  neither  make  nor  suffer  any  waste  of  the  inheri- 
tance, and  is  held  very  strictly  to  a  careful  man^ement  of  all 
personal  property.  He  is  responsible  not  only  for  any  misuse  of 
the  ward's  money  or  stock,  but  for  letting  it  lie  idle;  and  if  he 
does  so  without  sufficient  cause,  he  must  allow  the  ward  interest 
or  compound  interest  in  his  account. 

To  secure  the  proper  execution  of  his  trust,  be  is  not  only  liable 
to  an  action  by  the  ward,  after  the  guardianship  terminates,  but, 
during  its  pendency,  the  ward  may  call  him  to  account  by  his 
next  friend,  or  by  a  guardian  appointed  by  the  court  for  the  ac- 
tion. The  courts  have  gone  so  far  as  to  set  aside  transactions 
which  took  place  soon  after  the  ward  came  of  age,  and  which 
were  beneficial  only  to  the  former  guardian,  on  the  presumption 
that  imdue  influence  was  used,  and  on  the  ground  of  public  util- 
ity and  policy.  • 

A  guardian  cannot,  by  his  own  contract,  bind  the  parson  or 
estate  of  his  ward ;  but  if  he  promise,  on  a  sufficient  considera- 
tion, to  pay  the  debt  of  his  ward,  he  is  personally  bound  by  his 
promise,  although  he  expressly  promises  as  guardian.  And  it  it^ 
a  sufficient  consideration  if  such  promise  discharge  the  debt  of 
the  ward.  And  a  guardian  who  thus  discharges  the  debt  of  his 
ward  may  lawfully  indemnify  himself  out  of  the  ward's  estate, 
or  if  he  be  discharged  from  his  guardianship,  he  may  have  an  ac- 
tion against  the  ward  for  money  paid  for  his  use.  An  action  will 
not  lie  against  a  guardian  on  a  contract  made  by  the  ward,  but 
must  be  brought  against  the  ward,  and  be  defended  by  the 
guardian. 

The  guardianship  is  a  trust  so  strictly  personal,  or  attached  to 
the  individual,  that  it  cannot  be  transferred  from  him,  either  by 
his  own  assignment  or  devise,  or  by  inheritance  or  suocession. 

A  married  woman  cannot  become  a  guardian  without  the  con- 
sent of  her  husband ;  but  with  that  she  may.  A  single  woman 
who  is  a  guardian  generally  loses  her  guardianship  by  marriage ; 
but  she  may  be  re-appointed.  In  some  States,  she  loses  it  by 
statute ;  in  others,  not. 
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CHAPTER  ZLn. 
ooniKvcnoH  AKD  ihtekpbetatioii  ot  cohtracii. 


GBNEBAL  PURPOSE  AND  PRINCIPLES  OF  CONSTEUCTIOX. 

The  importaDce  of  a  just  and  rational  constmetion  of  every 
contract  and  every  instrument,  is  obvious.  If  any  one  contract 
is  properly  construed,  justice  is  done  to  the  parties  directly  in- 
terested therein.  But  the  rectitude,  consistency,  and  uniformity 
of  all  construction,  enables  all  parties  to  do  justice  to  themselves. 
For  then  all  parties,  before  they  enter  into  contracts,  or  make  or 
accept  instmments,  may  know  the  force  and  effect  of  the  words 
they  employ,  of  the  precaatiMis  they  use,  and  of  the  provisions 
which  they  make  in  their  own  behalf,  or  permit  to  be  made  by 
other  parties. 

It  is  obvious  that  this  consistency  and  uniformity  of  construe 
tion  can  exist  only  so  far  as  constructioo  is  governed  by  fixed 
principles,  or,  in  other  words,  is  matter  of  law.  And  hence  arises 
the  very  first  rule;  which  is,  that  what  a  contract  means  is  a 
question  of  law.  It  is  the  court,  therefore,  that  determines  the 
construction  of  a  contract.  They  do  not  state  the  rules  and  prin- 
ciples of  law  by  which  the  jury  arc  to  be  bound  in  construing  the 
language  which  the  parties  have  used,  and  then  direct  the  jury 
to  apply  them  at  their  discretion  to  the  question  of  construction ; 
nor  do  they  refer  to  these  rules  unless  they  think  proper  to  do  so 
for  the  purpose  of  illustrating  and  explaining  their  own  decision. 
But  they  give  to  the  jury,  as  matter  of  law,  what  the  legal  con- 
struction of  the  contract  is,  and  this  the  jury  are  bound  abso- 
lutely to  take. 

A  distinction  is  to  be  observed  between  the  construction  of  a 
contract  and  the  correction  of  a  mistake.  For,  if  it  were  in  proof 
that  the  parties  had  intended  to  use  one  word,  and  that  another 
was  in  fact  used  by  a  mere  verbal  error  in  copying  or  writing, 
such  error  might  be  corrected  by  a  court  of  equity  upon  a  bill 
filed  for  that  purpose,  and  the  instrument  so  corrected  would  be 
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looked  Tipon  as  the  contraet  which,  the  parties  had  made,  and  be 
interpreted  accordingly.  But  this  juriadiction  is  confined  strictly 
to  thoBe  cases  where  different  language  has  been  used  from  that 
■which  the  parties  Intended.  For  if  the  words  employed  were 
those  intended  to  be  used,  but  their  actual  meauing  was  totally 
different  from  that  which  the  parties  supposed  and  intended 
them  to  bear,  still  this  actual  meaning  would,  generally,  if  not  al- 
ways, be  held  to  be  their  legal  meaning.  Upon  sufficient  proof 
that  the  ctmtract  did  not  express  the  meaning  of  the  parties,  it 
Bugbt  be  set  aside ;  but  a  contract  which  the  parties  intended  to 
make,  but  did  not  make,  cannot  be  set  up  in  the  place  of  one 
which  they  did  make,  but  did  not  intend  to  make. 

Section  II. 

sous  OP  THE   GENERAL  RULES  OP  CONSTRUCTION. 

.  The  subject-matter  of  the  contract  is  to  be  fully  considered. 
There  are  very  many  words  and  phrases  which  have  one  meaning 
in  ordinary  narration-  or  composition,  and  quite  another  when 
they  are  used  as  technical  words  in  relation  to  some  special  sub- 
ject; and  it  is  obvious  that,  if  this  he  the  subject-matter  of  the 
contract,  it  must  be  supposed  that  the  words  are  used  in  this 
specific  and  technical  sense. 

So,  too,  the  situation  of  the  parties  at  the  time,  and  of  the  prop- 
erty which  is  the  subject-matter  of  the  contract,  and  the  inten- 
tion and  purpose  of  the  parties  in  making  the  contract,  will  often 
be  of  great  service  in  guiding  the  construction,  because  this  in- 
tention will  be  carried  into  effect  so  far  as  the  rules  of  langu^e 
and  the  rules  of  law  will  permit.  So  the  moral  rule  may  be  ap- 
plicable, that  a  party  will  be  held  to  that  meaning  which  he  knew 
the  other  party  supposed  the  words  to  bear,  if  this  can  be  done 
without  making  a  new  contract  for  the  parties. 

Indeed,  the  very  idea  and  purpose  of  construction  imply  a 
previous  uncertainty  as  to  the  meaning  of  the  contract;  for 
where  this  is  clear  and  unambiguous,  there  is  no  room  for  con- 
struction, and  nothing  for  construction  to  do.  A  court  would 
not,  by  construction  of  a  contract,  defeat  the  express  stipulations 
of  the  parties.  And  if  a  contract  is  false  to  the  actual  meaning 
and  purpose  of  the  parties,  or  of  either  party,  the  remedy  does 
not  lie  in  construction ;  hut,  if  the  plaintiff  be  the  injured  party, 
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in  assuming  the  contract  to  be  void,  and  establishing  his  rights 
by  other  and  appropriate  means ;  or,  if  the  defendant  be  injured, 
by  defending  against  the  contract  on  the  ground  of  fraud  or  mis- 
take, if  the  facts  support  such  a  defense. 

A  construction  which  would  make  the  contract  legal  is  pre- 
ferred to  one  which  would  h&ve  an  opposite  effect;  and  by  an 
extension  of  the  same  principle,  where  certain  things  are  to  be 
done  by  the  contract  which  the  law  has  regulated  in  whole  or  Id 
part,  the  contract  will  be  held  to  mean  that  they  should  be  done 
in  such  a  way  as  would  be  either  required  or  indicated  by  the  lav. 

The  question  may  be  whether  the  words  used  should  be  taken 
in  a  comprehensive  or  a  restricted  sense ;  in  a  general  or  a  par- 
ticular sense;  in  the  popular  and  common,  or  in  some  tmusual 
and  peculiar  sense.  In  all  these  cases  the  court  will  endeavor  to 
give  to  the  contract  a  rational  and  just  construction ;  but  the  pre- 
sumption— of  greater  or  less  strength,  according  to  the  language 
used,  or  the  circumstances  of  the  case — ^is  in  favor  of  the  compre- 
hensive over  the  restricted,  the  general  over  the  particular,  the 
common  over  the  unusual  sense. 

It  is  a  rule  that  the  whole  contract  should  be  considered  in 
determining  the  meaning  of  any  or  of  all  its  parts.  The  reason 
is  obvious.  The  same  parties  make  all  the  contract,  and  may  be 
supposed  to  have  had  the  same  purpose  and  object  in  view  in  all 
of  it,  and  if  this  purpose  is  more  clear  and  certain  in  some  parts 
than  in  others,  those  which  are  obscure  may  be  illustrated  by  the 
light  of  those  which  are  dear.  Thus,  the  condition  of  a  bond  may 
help  to  explain  the  obligatory' part.  And  the  recital  in  a.deed  or 
agreement  has  sometimes  great  influence  in  t|ie  interpretation  of 
other  parts  of  the  instrument.  The  contract  may  be  contained  in 
several  instruments,  which,  if  made  at  the  same  time,  between  the 
same  parties,  and  in  relation  to  the  same  subject,  will  be  held  to 
constitute  but  one  contract,  and  the  court  will  read  them  in  auch 
order  of  time  and  priority  as  will  carry  into  effect  the  intention 
of  the  parties,  as  the  same  may  be  gathered  from  all  the  instru- 
ments taken  together.  And  the  recitals  in  each  may  be  explained 
or  corrected  by  a  reference  to  any  other,  in  the  same  way  as  if 
they  were  only  several  parts  of  one  instrument. 

Another  rule  requires  that  the  contract  should  be  supported 
rather  than  defeated.  The  court  cannot,  however,  through  a  de- 
sire that  there  should  be  a  valid  contract  between  the  parties,  un- 
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dertake  to  reconcile  conflicting  and  antagonistic  expressiODB,  of 
which  the  inconsistency  La  so  great  that  the  meaning  of  the  par- 
ties is  necessarily  uncertain.  Nor  where  the  language  distinctly 
imports  illegality,  should  they  construe  it  in  a  different  and  a 
legal  sense,  for  this  would  be  to  make  a  contract  for  the  parties 
which  they  have  not  made  themselves.  But  where  there  is  room 
for  it,  the  court  will  give  a  rational  and  equitable  interpretation, 
which,  thoogh  neither  necessary  nor  obvious^  has  the  advantage 
of  being  just  and  legal,  and  supposes  a  lawful  contract  which  the 
parties  may  fairly  be  regarded  as  having  made.  So,  for  the  same 
reason,  all  the  parts  of  the  contract  will  be  construed  in  such  a 
way  as  to  give  force  and  validity  to  all  of  them,  and  to  all  of  the 
language  used,  where  that  is  possible. 

All  legal  instruments  should  be  grammatically  written,  and 
should  be  construed  accordii^  to  the  rules  of  grammar.  But 
this  is  not  an  absolute  rule  of  law.  Oa  the  contrary,  it  is  so  far 
immaterial  in  what  part  of  an  instrument  any  clause  is  written, 
that  it  will  be  read  as  of  any  place  and  with  any  cbntext,  and,  if 
necessary,  transposed,  in  order  to  give  effect  to  the  certain  mean- 
ing and  purpose  of  the  parties.  Still  this  will  be  done  only  when 
their  certain  and  evident  intent  requires  it.  Inacenracy  or  con- 
fusion in  the  arrangement  of  the  parts  and  clauses  of  an  instru- 
ment is,  therefore,  always  dangerous ;  because  the  intent  may  in 
Hub  way  be  made  so  uncertain  as  not  to  admit  of  a  remedy  by 
construction.  Generally,  all  relative  words  are  read  as  referring 
to  the  nearest  antecedent.  But  this  rule  of  grammar  is  not  a  rule 
of  law,  where  the  whole  instrument  shows  plainly  that  a  refer- 
ence was  intended  to  an  earlier  antecedent. 

So,  it  is  a  general  proposition,  that  where  clauses  are  repug- 
nant and  incompatible,  the  earlier  prevails  in  deeds  and  other 
instruments  among  the  living,  if  the  inconsistency  be  not  so  great 
as  to  avoid  the  instrument  for  uncertainty.  But  in  the  construc- 
tion of  wills  it  has  been  said  that  the  latter  course  prevails,  on 
■  the  ground  that  it  is  presumed  to  be  a  subsequent  thought  or  pur- 
pose of  the  testator,  and  therefore  to  express  his  last  will. 

An  inaceorate  description,  and  even  a  wrong  name  of  a  per- 
B<m,  will  not  necessarily  defeat  an  instrument.  But  it  is  said  that 
an  error  like  this  cannot  be  corrected  by  construction,  unless 
there  is  enough  beside  in  the  instrument  to  identify  the  person, 
and  thus  to  supply  the  means  of  making  the  correction.    That 
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is,  taking  the  whole  instrument  together,  there  mxiat  be  a  rea- 
BonBble  certainty  as  to  the  person.  It  is  also  said  that  only  those 
cases  fall  within  the  rule  in  which  the  description  so  far  as  it  is 
false  applies  to  no  person,  and  so  far  as  it  is  true  applies  only  to 
one.  But  even  if  the  name  or  description,  where  erroneous,  apply 
to  a  wrong  person,  we  think  the  law  would  permit  correction  of 
the  error  by  construction,  where  the  instrument,  as  a  whole, 
showed  certainly  that  it  was  an  error,  and  also  showed  with  equal 
certainty  how  the  error  might  and  should  be  corrected. 

Instruments  are  often  used  which  are  in  part  printed  and  in 
part  written ;  that  is,  they  are  printed  with  blanks,  which  are 
afterwards  filled  up;  and  the  question  may  occur,  to  which  a 
preference  should  be  given.  The  general  answer  is,  to  the  writ- 
ten part.  "What  is  printed  is  intended  to  apply  to  lat^e  classes 
of  contracts,  and  not  to  any  one  exclusively;  the  blanks  are  left 
purposely,  that  the  special  statements  or  provisions  should  be  in- 
serted, which  belong  to  this  contract  and  not  to  others,  and  thos 
discriminate  this  from  others.  And  it  is  reasonable  to  suppose 
that  the  attention  of  the  parties  was  more  closely  given  to  those 
phrases  which  they  *  themselves  selected,  and  which  express  the 
especial  particulars  of  their  own  contract,  than  to  those  more 
general  expressions  which  bel<H^  to  all  contracts  of  this  class. 
But  if  the  whole  contract  can  be  construed  together,  so  that  the 
written  words  and  thoee  printed  make  an  intelligible  contract, 
this  construction  should  be  adopted.  Because  the  intention  of  the 
parties  is  presumed  to  be  "alive  and  active  throughout  the  whole 
instrument,  and  that  no  averments  are  anywhere  inserted  with- 
out meaning  and  without  use." 

Section  III. 

OF  THE  PEESUMPTIONH  OF  LAW. 

There  are  some  general  presumptions  of  law  which  may  be 
considered  as  affecting  the  construction  of  contracts. 

Thus,  it  is  a  presumption  of  law  that  parties  to  a  simple  con- 
tract intended  to  bind  not  only  themselves,  but  their  personal 
representatives;  and  such  parties  may  sue  on  a  contract,  al- 
though not  named  therein.  Hence,  as  we  have  seen,  executors, 
though  not  named  in  a  contract,  are  liable,  so  far  as  they  have 
assets,  for  the  breach  of  a  contract  which  was  broken  in  the  life- 
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time  of  their  testator.  And  if  the  contract  was  not  broken  in  bis 
lifetime,  tbey  muat  not  break  it,  but  will  be  held  to  its  perform- 
ance, unless  this  presumption  is  overcome  by  the  nature  of  tlie 
contract;  aa  where  the  thing  to  be  done  required  the  personal 
akill  of  the  testator  himself.  So,  too,  if  several  persons  stipulate 
for  the  performance  of  any  act,  without  words  of  severalty,  tho 
presumption  of  law  ia  here  that  tbey  intended  to  bind  themselves 
jointly.  But  this  presumption  also  might  be  rebutted  by  the  na- 
ture of  the  work  to  be  done,  if  it  were  certain  that  separate  things 
were  to  be  done  by  separate  parties,  who  could  not  join  in  the 
work. 

It  is  also  a  l^al  presumption  that  every  grant  carries  with  it 
whatever  is  essential  to  the  use  and  enjoyment  of  the  grant.  But 
this  nde  applies  more  strongly  to  grants  of  real  estate  than  to 
transfers  of  personal  property.  Thus,  if  land  be  granted  to  an- 
other, a  right  of  way  to  the  land  will  go  with  the  grant. 

Where  anything  is  to  be  done,  as  goods  to  be  delivered,  or  the 
like,  and  no  time  is  specified  in  the  contract,  it  is  then  a  presump- 
tion of  law  that  the  parties  intended  and  agreed  that  the  thing 
should  be  done  in  a  reasonable  time.  But  what  is  a  reasonable 
time  is  a  question  of  law  for  the  court.  They  will  consider  all 
the  facts  and  circumstances  of  the  case  in  determining  this,  and 
if  any  facts  bearing  upon  this  point  are  in  question  it  will  be  the 
province  of  the  jury  to  settle  those  facts,  although  the  influence  . 
of  the  facts  when  they  are  ascertained,  upon  the  question  of  rea- 
sonableness of  time,  remains  to  be  determined  by  the  court. 

Section  IV. 

Of  THE  EFFECT  OP  CUSTOM  OR  USAflG. 

We  have  already  had  occasion  to  remark,  that  a  custom  which 
may  be  regarded  as  appropriate  to  the  contract  and  compre- 
hended by  it,  has  often  very  great  influence  in  the  constructicoi 
of  its  language.  The  general  reason  of  this  is  obvious  enough.  If 
parties  enter  into  a  contract,  by  virtue  whereof  something  is  to 
be  done  by  one  or  both,  and  this  thing  is  often  done  in  their 
neighborhood,  or  by  persons  of  like  occupation  with  themselves, 
and  is  always  done  in  a  certain  way,  it  must  be  supposed  that 
they  intended  it  should  be  done  in  that  way.  The  reason  for  this 
supposition  is  nearly  the  same  as  that  for  supposing  that  the  com- 
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mou  language  which  they  use  is  to  be  takeu  in  its  common  mean- 
ing.  And  the  mle  that  the  meaning  and  intent  of  the  parties 
govern,  wherever  this  is  possible,  comes  in  and  operates.  Hence 
an  established  custom  may  add  to  a  contract  stipulations  not  con- 
tained in  it ;  on  the  ground  that  the  parties  may  be  supposed  to 
have  had  these  stipulations  in  their  minds  as  a  part  o£  their  agree- 
ment, when  they  put  upon  paper  or  expressed  in  words  the  other 
part  of  it.  So  custom  may  control  and  vary  the  meaning  of 
words ;  giving  even  to  such  words  as  those  of  number  a  sense  en- 
tirely different  from  that  which  they  commonly  bear,  and  which 
indeed  by  the  rules  of  language,  and  in  ordinary  cases,  would  be 
expressed  by  another  word. 

This  influence  of  custom  was  first  admitted  in  reference  to 
mercantile  contracts.  And  indeed  almost  the  whole  of  the  law- 
merchant,  if  it  has  not  grown  out. of  custom  sanctioned  by  courts 
and  thus  made  law,  has  been  very  greatly  modified  in  that  way. 
For  illustration  of  this,  we  may  refer  to  the  law  of  bills  and  notes, 
insurance,  and  contracts  of  shipping  generally.  And  although 
doubts  have  been  expressed  whether  it  was  wise  or  safe  to  permit 
express  contracts  to  be  controlled,  or,  if  not  controlled,  affected 
by  custom  in  the  degree  in  which  it  seems  now  to  be  established 
that  they  may  be,  this  operation  of  custom  is  now  fixed  by  law, 
and  extended  to  a  vast  variety  of  contracts ;  and  indeed  to  all  to 
which  its  privileges  properly  apply.  And  qualified  and  guarded 
as  it  is,  it  seems  to  be  no  more  then  reasonable.  In  fact,  it  may  be 
doubted  whether  a  large  portion  of  the  common  law  of  England 
and  of  this  country  rests  upon  any  other  basis  than  that  of  cus- 
tom. The  theory  has  been  held,  that  the  actual  foundation  of 
most  ancient  usages  was  statute  law,  which  the  lapse  of  time  has 
hidden  out  of  sight.  This  is  not  very  probable  as  a  fact.  The 
common  law  js  every  day  adopting  as  rules  and  principles  the 
mere  usages  of  the  community,  or  of  those  classes  of  the  com- 
munity who  are  most  conversant  with  the  matters  to  which  these 
rules  relate ;  and  it  is  certain  that  a  large  proportion  of  the  ex- 
isting law  first  acquired  force  in  this  way. 

Other  facts  must  be  considered;  as  how  far  the  meaning 
sought  to  be  put  on  the  words  departs  from  their  common  mean- 
ing as  given  by  the  dictionary,  or  by  general  use,  and  whether 
other  makers  of  this  article  used  these  words  in  various  senses, 
or  nsed  other  words  to  express  the  alleged  meaning.    Because  the 
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main  question  is  always  this:  Can  it  be  said  that  both  parties 
uught  to  have  used  these  words  in  this  sense,  and  that  each  party 
had  good  reason  to  believe  that  the  other  pirty  so  understood 
them  I 

Custom  and  usage  are  very  often  spoken  of  as  if  they  were  the 
same  thing.  But  this  ia  a  mistake.  Custom  is  the  thing  to  be 
proved,  and  usage  is  the  evidence  of  the  custom.  "Whether  a  cus- 
tom exists  is  a  question  of  fact.  But  in  the  proof  of  this  fact 
questions  of  law  of  two  kinds  may  arise.  One,  whether  the  evi- 
dence is  admissible,  which  ia  to  be  settled  by  the  common  princi- 
ples of  the  law  of  evidence.  The  other,  whether  the  facts  stated 
arc  legally  sufficient  to  prove  a  custom.  If  one  man  testified  that 
he  had  done  a  certain  thing  once,  and  had  heard  that  his  neigh- 
bor had  done  it  once,  this  evidence  would  not  be  given  to  the  jury 
for  them  to  draw  from  it  the  inference  of  custom  if  they  saw  fit, 
because  it  would  be  legally  insufficient.  But  if  many  men  testi- 
fied to  a  uniform  usage  within  their  knowledge,  and  were  uncon- 
tradicted, the  court  would  say  whether  this  usage  was  suflScient 
in  quantity  and  quality  to  establish  a  custom,  and  if  they  deemed 
it  to  he  80,  would  instruct  the  jury,  that,  if  they  believed  the  wit- 
nesses, the  custom  was  proved.  The  cases  on  this  subject  are  nu- 
merous. But  no  definite  rule  as  to  the  proof  of  custom  can  be 
drawn  from  them,  other  than  that  derivable  from  the  reason  on 
which  the  legal  operation  of  custom  rests;  namely,  that  the  par- 
ties must  be  supposed  to  have  contracted  with  reference  to  it. 

As  a  general  rule,  the  knowledge  of  a  eustCHn  must  be  brought 
home  to  a  party  who  is  to  be  affected  by  it.  But  if  it  be  shown 
that  the  custom  is  ancient,  very  general  and  well  known,  it  will 
often  be  a  presumption  of  law  that  the  party  had  knowledge  of 
it;  although,  if  the  custom  appeared  to  be  more  recent,  and  less, 
generally  known,  it  might  be  necessary  to  establish  by  independ- 
ent proof  the  knowledge  of  this  custom  by  the  party.  One  of  the 
most  common  grounds  for  inferring  knowledge  in  the  parties,  is 
the  fact  of  their  previous  similar  dealings  with  each  other.  The 
custom  might  be  so  perfectly  ascertained  and  universal,  that  the 
party's  actual  ignorance  could  not  be  given  in  proof,  nor  assist 
him  in  resisting  a  custom.  If  one  sold  goods,  and  the  buyer  being 
sued  for  the  price,  defended  on  the  ground  of  a  custom  of  three 
months'  credit,  the  jury  might  be  instructed  that  the  defense  was 
not  made  out  unless  they  could  not  only  infer  from  the  evidence 
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the  existence  of  the  costom,  but  a  knowledge  of  it  hy  the  plaintiff. 
But  if  the  buyer  had  given  a  n^otiable  note  at  three  months,  no 
ignorance  of  the  seller  would  enable  him  to  demand  payment 
without  grace,  even  where  the  days  of  grace  were  not  given  by 
statute.  In  such  a  case,  the  reason  of  the  law  of  custom — that 
the  parties  contracted  with  reference  to  it — seems  to  be  lost  sight 
of.  But  in  fact  the  custom  in  such  a  case  has  the  force  of  law; 
an  ignorance  of  which  cannot  be  supposed,  and,  if  it  be  proved, 
it  neither  excuses  any  one,  nor  enlarges  his  rights. 

No  custom  can  be  proved,  or  permitted  to  influence  the  con- 
structi<Hi  of  a  contract,  or  vary  the  rights  of  parties,  if  the  cus- 
tom itself  be  illeg&L  For  this  would  be  to  permit  parties  to  break 
the  law  because  others  had  broken  it,  and  then  to  found  the  rights 
upon  their  own  wrong-doing. 

Neither  would  courts  sanction  a  custom  by  permitting  its 
operation  upon  the  rights  of  parties,  which  was  in  itself  wholly 
unreasonable.  In  relation  to  a  law,  properly  enacted,  this  in- 
quiry cannot  be  made  in  a  country  where  the  judicial  and  legis- 
lative powers  are  properly  separated.  But  in  reference  to  cus- 
tom, which  is  a  quasi  law,  and  has  often  the  effect  of  law,  but  has 
not  its  obligatory  power  over  the  court,  the  character  of  the  eus- 
t<Kn  will  be  considered;  and  if  it  be  altogether  foolish,  or  mis- 
chievous, the  court  will  not  regard  it ;  and  if  a  contract  exist 
which  only  such  a  custom  can  give  effect  to,  the  contract  itself 
win  be  declared  void.  ' 

Lastly,  it  must  be  remembered  that  no  custom,  however  uni- 
versal, or  old,  or  known,  unless  it  has  actually  passed  into  law, 
has  any  force  over  parties  against  their  will.  Hence,  in  the  in- 
terpretation of  contracts,  it  is  an  established  rule,  that  no  custom 
dan  be  admitted  which  the  parties  have  seen  fit  expressly  to  ex- 
clude. .  Thus,  to  refer  again  to  the  custom  of  allowing  grace  on 
bills  and  notes  on  time,  there  is  no  doubt  that  the  parties  may 
agree  to  waive  this ;  and  even  the  statutes  which  have  made  this 
cu8t<»n  law,  permit  this  waiver.  And  not  only  is  a  custom  inad- 
missible which  the  parties  have  expressly  excluded,  but  it  is 
equally  so  if  the  parties  have  excluded  it  by  a  necessary  implica- 
tion; as  by  providing  that  the  thing  which  the  custom  affects 
shall  be  done  in  a  different  way.  For  a  custom  can  no  more  be  set 
up  against  the  clear  intention  of  the  parties  than  t^^ainst  their 


^dbyGooglc  • 


ADMISSIBILITY  OP  EXTBIN8IC  EVIDENCE.  807 

express  agreement ;  and  no  usage  can  be  incorporated  into  a  con* 
tract  wliieh  is  inconsistent  with  the  terms  of  the  contract. 

Where  the  terms  of  a  contract  are  plain,  usage,  even  under 
that  very  contract,  cannot  be  permitted  to  affect  materially  the 
construction  to  be  placed  upon  it ;  but  when  it  is  ambiguous,  a 
long-continued  usage  may  influence  the  judgment  of  the  coart, 
by  showing  how  the  ctmtract  was  understood  by  the  parties  to  it. 

Skction  V. 

or  THE  IDIOBSIBIUTT  OF  EXTRINSIC  ETIDENOB  IN  THB  INTESPHBTA- 
TION  OF  WRITTEN  CONTBACTS. 

It  is  very  common  for  parties  to  offer  evidence  external  to  the 
contract  in  aid  of  the  interpretation  of  its  language.  -  The  gen- 
eral rale  is,  that  such  evidence  cannot  be  admitted  to  ccmtradict 
or  vary  the  terms  of  a  valid  written  contract ;  or,  as  the  rule  is 
expressed  by  writers  on  the  Scotch  law,  "writing  cannot  be  cnt 
down  or  taken  away  by  the  testimony  of  witnesses."  The  rule  is 
often  expressed  with  sufficient  exactness  for  ordinary  purposes, 
in  this  way:  "Evidence  may  be  admitted  to  explain  a  written 
contract,  but  not  to  contradict  it."  There  are  many  reasons  for 
this  rule.  One  is,  the  general  preference  of  the  law,  for  written 
evidence  over  unwritten ;  or,  in  other  words,  for  the  more  definite 
and  certain  evidence  over  that  which  is  less  so;  a  preference 
which  not  only  makes  written  evidence  better  than  unwritten, 
but  classifles  that  which  is  written.  For  if  a  negotiation  be  con- 
ducted in  writing,  and  even  if  there  be  a  distinct  proposition  in  a 
letter,  and  a  distinct  assent,  making  a  contract,  and  then  the  par- 
ties reduce  this  contract  to  writii^,  and  both  execute  the  instru- 
ment, this  instrument  controls  the  letters,  and  they  are  not  per- 
mitted to  vary  the  force  and  effect  of  the  instrument,  although 
they  may  sometimes  be  of  use  in  explaining  its  terms.  Another 
is,  the  same  desire  to  prevent  fraud  which  gave  rise  to  the  Statute 
of  Frauds;  for  as  that  statute  requires  that  certain  contraete 
shall  be  in  writing,  so  this  rule  refuses  to  permit  contracts  which 
are  in  writing  to  be  controlled  by  merely  oral  evidence.  But  the 
principal  cause  alleged  in  the  books  and  cases  is,  that  when  par- 
ties, after  whatever  conversation  or  preparation,  at  last  reduce 
their  agreement  to  writing,  this  may  be  looked  upon  as  the  final 
consummation  of  their  negotiation,  and  the  exact  expression  of 


808  INTEEPBBTATION  OP  CONTRACTS. 

their  purpose.  And  all  of  their  earlier  agreements,  though  ap- 
parently made  while  it  all  lay  in  conversation,  which  is  not  now 
incorporated  into  their  written  contract,  may  be  considered  as  in- 
tentionally rejected.  The  parties  write  the  contract  when  they 
are  ready  to  do  so,  for  the  very  purpose  of  inclnding  all  that  they 
have  finally  agreed  upon,  and  excluding  everything  else,  and 
making  this  certain  and  permanent.  And  if  every  written  eon- 
tract  were  held  subject  to  enlargement,  or  other  alteration,  ac- 
cording to  the  testimony  which  might  be  offered  on  one  side  or 
the  other  as  to  previous  intention,  or  collateral  facts,  it  wouki 
obviously  be  of  no  use  to  reduce  a  contract  to  writing,  or  to  at- 
tempt to  give  it  certainty  and  fixedness  in  any  way. 

It  is  nevertheless  certain,  that  some  evidence  from  without 
must  be  admissible  in  the  explanation  or  interpretation  of  every 
contract.  If  the  agreement  he,  that  one  party  shall  convey  to 
the  other,  for  a  certain  price,  a  certain  parcel  of  land,  it  ia  only 
by  extrinsic  evidence  that  the  persons  can  be  identified  who  claim 
or  are  alleged  to  be  parties,  and  that  the  parcel  of- land  can  be 
ascertained.  It  may  be  described  by  bounds,  but  the  question 
then  comes,  where  are  the  streets,  or  roads,  or  neighbors,  or  mon- 
uments referred  to  in  the  description;  and  it  may  sometimes 
happen  that  much  evidence  is  necessary  to  identify  these  persons 
or  things.  Hence,  we  may  say,  as  the  general  rule,  that  as  to  the 
parties  or  the  subject-matter  of  a  contract,  extrinsic  evidence 
may  and  must  be  received  and  used  to  make  them  certain,  if  nec- 
essary for  that  purpose,  Bnt  as  to  the  terms,  conditions,  and 
limitations  of  the  agreement,  the  written  contract  must  speak  ex- 
clusively for  itself.  Hence,  too,  a  false  description  of  person  or 
thing  has  no  effect  in  defeating  a  contract,  if  the  error  can  be 
distinctly  shown  and  perfectly  corrected,  by  other  matter  in  the 
instrument. 

A  written  contract,  of  which  the  memorandom  satisfies  the 
statute  of  frauds,  is  open  to  evidence  to  show  that  certain  essen- 
tials of  the  actual  contract  are  not  in  the  memorandum,  if  the 
effect  of  the  evidence  is,  not  to  vary  the  written  contract,  but  to 
show  that  no  such  contract  was  ever  made. 

Recitals  in  an  instrument  may  sometimes  be  qualified  or  con- 
tradicted by  extrinsic  evidence.  By  "recitals"  are  meant  the 
narrative  of  the  circumstances  or  purposes  which  have  induced 
the  parties  to  make  the  contract)    So  the  date  of  an  instrument, 
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or  if  there  be  no  date,  the  time  when  it  was  to  take  effect,  which 
may  be  other  than  the  day  of  delivery ; ,  or  the  amount  of  the  con- 
sideration paid,  may  be  varied  by  testimony ;  but  if  a  note  given 
for  land  ia  sued,  the  promisor  cannot  show  in  defence  that  the 
deed  described  a  less  quantity  of  land  than  had  been  stipulated. 
And  an  instrument  may  be  shown  to  be  void  and  without  legal 
existence  or  efficacy,  as  for  want  of  consideration,  or  for  fraud, 
or  duress,  or  any  incapacity  of  the  parties,  or  any  illegality  in  the 
agreement.  In  the  same  way,  extrinsic  evidence  may  show  a 
total  discharge  of  the  obligations  of  the  contract ;  or  a  new  agree- 
ment Hobstituted  for  the  former,  which  it  seta  aside;  or  that  the 
time  when,  or  the  place  where,  certain  things  were  to  be  done,  had 
been  changed  by  the  parties ;  or  that  a  new  contract,  which  was 
additional  and  supplementary  to  the  original  contract,  had  been 
made,  or  that  damages  had  been  waived,  or  that  a  new  considera- 
tion, in  addition  to  the  one  mentioned,  has  been  given,  if  it  be 
not  adverse  to  that  named  in  the  deed.  And  if  no  consideration 
be  named,  one  may  be  proved. 

We  have  already  said  that  a  receipt  for  money  is  peculiarly 
open  to  evidence.  It  is  only  prima  facie  evidence  either  that  the 
sum  stated  has  been  paid,  or  that  any  sum  whatever  was  paid. 
It  is  in  fact  not  regarded  as  a  contract,  and  hardly  aa  an  instru- 
ment at  all,  and  has  but  little  more  force  than  the  pral  admission 
of  the  party  receiving.  But  this  is  true  only  of  a  simple  receipt. 
It  often  happens  that  a  paper  which  contains  a  receipt,  or  recites 
the  receiving  of  money  or  of  goods,  contains  also  terms,  condi- 
tions, and  agreements,  or  assignments.  Such  an  instrument,  as 
to  everything  but  the  receipt,  is  no  more  to  be  affected  by  ex- 
trinsic evidence  than  if  it  did  not  contain  the  receipt ;  but  as  to 
the  receipt  itself,  it  may  be  varied  or  contradicted  by  extrinsic 
testimony,  in  the  same  manner  as  if  it' contained  nothing  else. 

Lastly,  no  contract  will  be  enforced,  as  a  contract,  if  it  have  no 
plain  and  natural  or  legal  meaning,  by  itself;  and  if  admissible, 
extrinsic  evidence  can  only  show  that  the  intention  of  the  parties 
was  one  which  their  words  do  not  express.  But  the  supposed 
contract  being  set  aside  for  such  reasons  as  these,  the  parties  will 
be  remitted  to  their  original  rights  and  obligations. 
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Section  I, 

ms  TI11.E  TO  HIS  PABH. 

Tms  right  may  arise  from  and  rest  upon  possession,  inherit- 
ance, purchase,  or  hiring. 

1.  PossBBSiON. — If  the  farmer  or  they  from  whom  he  inherits 
have  possessed  the  land  without  disturbance  or  adverse  claim  for 
a  sufBcient  number  of  years,  it  is  his  by  what  is  called  prescrip- 
tion. The  meaning  of  this  is,  that  the  law  does  not  allow  any 
adverse  claimant  to  set  up  an  old  and  stale  claim  to  the  farm,  and 
on  the  strength  of  it  deprive  a  man  of  property  which  he  has  held 
in  peace  for  a  long  period.  This  law  was  founded  upon  the  prob- 
ability that  they  who  have  held  quiet  possession  of  land  for  a 
long  time  must  have  held  it  by  right ;  and  that  no  one  would  be 
likely  to  lie  by  and  make  no  claim  to  the  land  if  he  had  a  good 
title  to  it.  Ages  ago,  the  period  required  to  give  title  by  mere 
lapse  of  time  waa  a  very  long  one.  Gradually  it  became  shorter, 
and  is  now  in  this  country  quite  short.  Exceptions  to  the  rule 
are  always  made  in  favor  of  those  who  by  reason  of  absence,  in- 
fancy, or  imbecility  have  been  unable  to  assert  their  claims — the 
principle  being  that  no  one  should  lose  his  land  by  suffering  an- 
other to  possess  it  quietly  for  a  long  time  but  he  who  could  have 
made  claim,  and  was  therefore  properly  punished  for  his  neglect. 

In  Chapter  XZIII,  on  limitations,  and  in  the  abstract  of  the 
statutes  of  limitations,  beginning  on  page  275,  the  reader  will  find 
stated  the  periods  of  time  within  which,  in  the  several  States,  an 
action  must  be  brought  to  recover  real  estate — that  is,  land.  If 
brought  afterwards,  the  lapse  of  tfene  is  a  sufBcient  defense,  un- 
less the  plaintiff  who  seeks  to  recover  the  land  can  justify  his 
delay  in  bringing  his  suit  by  showing  that  he  or  she  was  an  in- 
fant, or  absent  from  the  State,  or  imbecile,  or  a  married  woman, 
or  under  some  other  disability ;  and  that  he  or  she  brought  hia 
or  her  action  within  the  prescribed  period,  if  that  began  after 
his  disability  waa  removed. 
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2.  Inheritance. — In  this  country  there  is  not  only  an  entire 
absence  of  the  right  of  primogeniture,  but  no  other  difference  be- 
tween the  inheritance  of  real  estate  or  land,  and  of  personal 
property  in  goods  and  chattels,  than  that  which  arises  necessarily 
from  the  difference  in  the  nature  of  these  two  kinds  of  property. 
We  retain,  generally,  the  phraseology  of  the  English  law.  The 
word  "inheritance"  applies  in  law  only  to  real  property,  and  the 
statutes  by  which  it  is  determined  how  such  property  paBses  to 
the  issue  or  relatives  of  the  deceased,  are  conunonly  called  stat- 
utes of  inheritance.  Whereas  those  which  determine  how  and 
where  the  personal  property  shall  go  are  called  statutes  of  dis- 
tribution. Bat  in  all  the  States  these  two  statutes  are  nearly 
alike ;  that  is  to  say,  the  persons  entitled  to  the  real  estate  of  a 
deceased  man  are  almost  always  those  to  whom  the  personal  pnjp- 
«rty  would  go  as  to  the  next  of  kin  to  the  deceased. 

A  person  who  takes  a  farm  by  inheritance  (using  the  word  in 
its  common  meaning) ,  must  take  it  either  nnder  the  will  of  the 
deceased,  or  by  force  of  law  as  the  heir  of  the  deceased.  On  this 
subject  we  refer  to  what  we  have  said  in  our  chapters  on  wills 
and  on  executors  and  administrators. 

3.  Purchase. — In  this  country  land  can  only  be  transferred 
by  Deeds. 

If  a  man  makes  a  bargain  to  buy  a  farm  and  is  so  unwise  as  to 
take  possession  without  having  a  sufficient  deed  duly  executed, 
bis  bargain  gives  bim  no  title  to  his  farm,  which  still  remains  the 
property  of  the  man  who  agreed  to  sell  it.  But  if  the  bargain  be 
in  writing  and  sufficiently  distinct,  the  law  may  help  him  and 
compel  the  owner  to  carry  his  bargain  into  effect  by  giving  a  suffi- 
cient deed. 

The  wiser  way,  if  for  any  reason  the  parties  are  not  ready  to 
give  and  receive  a  deed,  is  for  the  intended  buyer  to  take  from 
the  intended  seller  a  bond  for  a  deed,  of  which  be  will  find  sev- 
eral forms.    See  forms  28,  30,  and  31,  in  this  book. 

For  offers  made  on  time,  see  the  third  section  of  the  fifth 
chapter. 

For  the  law  of  deeds  we  refer  to  our  chapter  on  deeds.  In  that 
chapter  will  also  be  found  what  it  is  most  important  to  know,  re- 
member, and  practice — that  is  the  legal  requirements  concerning 
the  signing,  sealing,  acknowledgment,  delivery,  and  recording  of 
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deeds.  Ignoraiiee  or  Q^lect  of  any  of  these  matters  may  destroy 
a  man 's  title  to  his  farm  and  deprive  him  of  it 

It  IB  now  so  common  to  sell  a  farm  at  auction  that  it  is  well -to 
give  aome  of  the  rules  of  law  about  sales  at  auction. 

4.  Sai,es  op  Land  at  Auction. — Every  bid  by  any  one  present 
is  an  offer  by  him.  It  may  be  withdrawn  before  the  hammer 
falls;  but  if  not  withdrawn,  then  the  offer  is  accepted  and  the 
bai^Q  made. 

If  a  farm  be  sold,  the  plan  or  description  offered  at  the  sale 
most  give  true  information,  or  the  purchaser  is  not  bound  to  take 
the  estate.  If  the  descriptions  are  written  or  printed  and  circu- 
lated among  the  bidders,  they  cannot  be  contradicted  by  verbal 
declarations  made  by  the  auctioneer  at  the  time  of  the  sale. 

If  land  is  sold  in  several  lots,  and  each  is  bought  by  itself,  there 
is  a  separate  bargain  for  each  lot ;  and  therefore  if  the  seller  can 
make  good  title  to  only  one  or  more  of  the  lots,  the  buyer  must 
take  them  thoi^h  he  cannot  have  the  other  lots  he  bought ;  unless 
he  can  show  that  the  buying  of  the  whole  was  a  valid  part  of  the 
inducement  or  motive  for  buying  any,  and  that  the  part  he  could 
have  would  not  answer  his  purpose  unless  he  could  have  the  other 
lots. 

"Whether  by-biddere  for  the  seller  authorize  a  purchaser  to 
abandon  a  sale  has  been  much  disputed.  Of  coarse  any  fraud- 
ulent act  of  the  seller  would  have  that  effect ;  but  it  seems  to  be 
law  that  by-bidding  is  not  necessarily  fraudulent,  if  the  seller 
wishes  only  to  avoid  sacrifice.  But  the  honest  way  wonld  be  to 
put  the  land  up  at  a  price.  And  if  the  seller  or  auctioneer  de- 
clares at  the  sale  that  there  is  no  by-bidding,  or  makes  any  decla- 
ration to  that  effect,  and  then  employs  by-bidding,  the  buyer  is 
not  bound  to  take  the  land. 

An  agreement  among  many  persons  that  one  should  bid  for  all 
is  not  necessarily  illegal. 

An  auctioneer  of  real  or  personal  property  who  does  not  give 
the  name  of  the  owner  is  himself  liable  to  the  buyer  for  the  c<Kn- 
pletion  of  the  sale,  and  for  any  warranty  he  makes;  and  so  he  is 
if  he  sold  and  warranted  without  authority.  But  if  he  has  au- 
thority from  the  owner  and  states  who  the  owner  is,  he  puts  the 
liability  for  the  sale  and  the  warranty  upon  the  owner. 
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WHAT  ONB  TAKES  BY  THE  DEED  OP  A  FABM. 

1,  BouNDABiES  AND  Descbiftions, — The  firat  qnestioa  is  what 
land  does  he  take ;  and  this  question  is  answered  by  the  bound- 
aries. These  cannot  be  stated  too  carefully,  and  eases  where  diffi- 
culties and  law-suits  have  arisen  from  their  inaccuracy  or  insuffi- 
ciency are  very  frequent. 

One  rule  to  be  remembered  is,  that  evidence  of  what  the  par- 
ties meant  and  intended  cannot  be  used  to  contradict  what  they 
have  said  in  writing.  See  page  44.  This  rule  sometimes  works 
great  injustice;  hut  the  reason  of  it  is  obvious,  for  if,  after  par- 
ties had  agreed  upon  a  matter,  and  put  it  in  writing  in  the  most 
formal  manner,  either  of  them  coold  put  the  writing  aside  by  evi- 
dence that  he  meant  something  else,  nobody  would  be  safe  in  his 
contracts  or  secure  in  his  r^hts. 

But  evidence  is  receivable  to  show  that  either  of  the  parties 
used  language  to  defraud  the  other;  for  fraud  can  always  be  ex- 
posed, and  whenever  shown  gives  the  defrauded  party  the  right 
to  avoid  the  contract.  Words  and  conversation  about  the  farm 
anfount  to  nothing  in  law. 

The  intending  seller  may  say  how  much  stock  it  will  feed,  or 
what  crops  it  will  produce,  and  if  he  deceives  the  buyer  this  man 
has  no  remedy,  for  he  must  judge  of  these  matters  for  himself, 
or  get  disinterested  advice.  But  if  he  should  state  falsely  and 
fraudulently  that  the  farm  had  in  fact  fed  so  much  stock  or  pro- 
duced such  crops,  the  deceived  buyer  would  have  his  remedy,  and 
coold  avoid  the  sale  if  he  thought  fit. 

Evidence  is  always  admissible  to  show  what  the  contract  or  in- 
strument means,  as  who  the  parties  are,  or  where  the  farm  or 
land  is.  The  rule  is,  that  evidence  cannot  contradict  but  may  ex- 
plain a  written  contract.  If  a  deed  says  John  Smith  sells  the 
land,  evidence  cannot  show  that  it  was  Peter  Bobinson ;  but  if 
there  be  John  Smith  the  father  and  John  Smith  the  son,  it  can 
show  which  of  them  is  meant. 

So  the  boundaries  may  be  obaenre  or  uncertain;  and  while 
evidence  cannot  put  new  boundaries  into  a  deed,  it  may  make 
those  which  are  there  certain.  So  boundaries  may  be  incon- 
sistent.   The  farm  may  be  said  to  contain  so  many  acres,  and  to 
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measure  five  hundred  rods  from  sneli  a  boundary  to  such  a  boond- 
ary  in  a  northwest  direction.  But  there  may  be  no  boundary  in 
that  direction,  and  the  distance  from  one  bound  to  the  other  may 
be  four  hundred  and  six  hundred  rods,  in  a  north-northwest  di- 
rection, aad  the  farm  may  contain  more  or  fewer  acres  than  the 
description.  In  such  a  case  evidence  may  show,  if  it  can  with 
reasonable  certainty,  just  what  the  bounds  actually  are,  as  cer- 
tain trees,  or  posts,  or  rocks.  And  if  the  boundaries  are  made 
certain  they  will  control  distances,  directions,  and  contents,  un- 
less the  discrepancieB  are  so  great  as  to  show  either  fraud  on  one 
part  or  the  other,  or  that  the  parties  labored  under  some  mistake, 
and  could  not  have  agreed  in  their  mijtds  one  to  sell  and  the  other 
to  buy  the  same  farm ;  for  this  agreement  of  minds  is  in  law  the 
very  essence  of  a  contract. 

If  the  number  of  acres  enters  into  the  description,  it  is  com- 
mon to  add,  "be  the  same  more  or  less."  This  guards  e£Fectaally 
against  any  inaccuracy.  But  without  it,  the  failure  in  the  num- 
ber of  acres  would  not  avoid  the  deed,  unless  it  was  so  large  as, 
with  other  circumstances,  to  show  fraud.  If  there  be  ever  so 
much  fraud,  the  fraudulent  party  cannot  take  advantage^  of  it, 
and  only  the  defrauded  party  can.  If  the  seller  says  the  farm 
contains  so  many  acres  when  he  knows  it  does  not,  and  then 
points  out  the  boundaries  accurately  and  truly,  the  buyer  is  with- 
out redress,  because  he  has  the  means  of  correcting  the  misrepre- 
sentation. 

2.  Contents. — The  rule  of  law  is,  and  for  many  centuries  has 
been,  that  whosoever  owns  land  owns  all  there  is  above  it  and  all 
there  is  below  it;  or  as  the  old  phrase  ran,  everything  up  to  th« 
sky  and  eyerything  down  to  the  center. 

Of  course  all  buildings  and  everything  fairly  belonging  to  the 
buildings  go  with  the  farm.  But  then  comes  the  question,  what 
does  belong  to  them  t  The  answer  is  given  by  the  rules  of  law  aa 
to  fixtures. 

3.  Fixtures. — They  are  everything  which  is  fixed  or  fastened 
to  the  land.  And  if  anything  be  fastened  to  the  land,  whatever 
is  fastened  to  that  thing  is  fastened  to  the  land.  Thus:  A  house 
rests  on  a  stone  foundations  sunk  into  the  ground;  but  the  doors 
and  windows  of  the  house  are  fastened  to  the  house,  and  there- 
fore they  are  fastened  to  the  land ;  and  the  blinds  belonging  to 
the  windows  and  the  locks  and  keys  to  the  door,  though  moveable 
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and  for  the  time  removed  from  them,  and  Bome  other  things  of 
like  hind  not  fastened  to  the  house,  are  fixtures,  &Dd  go  with  the 
house  as  that  goes  with  the  land.  The  eases  arp  almost  innumera- 
ble which  have  risen  upon  the  question  whether  this  or  that  thing 
is  a  fixture.  Before  attempting  to  show  how  this  question  has 
been  answered,  it  may  be  well  to  state  that  many  things  are  fix- 
tures when  a  house  is  sold,  so  that  the  seller  of  the  house  cannot 
retain  them,  which  would  not  be  fixtures  to  the  hirer  of  the  house 
if  he  put  them  in ;  and  when  his  lease  expired  he  could,  there- 
fore, take  them  away  with  him. 

In  general,  whatever  the  owner  of  the  farm  fastens  to  the 
ground  or  to  a  building,  or  uses  constantly  with  it  as  an  appur- 
tenance to  it,  is  a  fixture,  and  he  sells  it  when  he  sells  the  farm. 
But  whatever  a  hirer  bays  or  makes  to  use  with  the  farm,  and 
fastens  to  the  ground  or  building,  if  he  fastens  it  in  such  a  way 
that  he  can  remove  it  and  leave  the  .land  or  building  in  as  good 
order  and  condition  as  before,  he  may  remove  and  take  away. 

Of  pourse  the  parties,  whether  bpyer  or  seller,  or  hirer  or 
lessor,  may  make  what  bai^ains  they  like  about  any  fixture.  The 
law  of  fixtures  comes  in  only  where  they  make  no  bargain. 

A,  Things  held  not  to  be  removable  by  an  outgoing  tenant. — 
Bama  and  sheds  fixed  in  the  ground,  statues  erected  on  a  per- 
manent foundation  as  an  ornament  to  the  ground,  chimney-piece 
not  ornamental  if  it  be  fastened  to  the  wall,  closets  afSxed  to  the 
hoQse,  conservatory  substantially  affixed,  fuel-boose,  hearths, 
hedges,  pigeon-honse,  pmnp-house,  wagoa-hoose,  box-borders  not 
belonging  to  a  gardener  by  trade,  fruit  trees  not  belong  to  a  nnr- 
seiyman.  These  last  two  illustrate  a  rule  of  much  force  and  fre- 
quent application,  namely:  that  a  tenant  of  land  which  he  hires 
to  carry  on  a  business  there  may  add  things  as  a  part  of  his  busi-  ' 
ness  and  take  them  away,  which  he  would  be  obliged  to  leave  if 
they  were  not  connected  with  his  business. 

B.  Things  held  to  be  removable  by  an  outgoing  tenant. — Bams, 
stables,  out-houses  and  sheds  resting  on  logs  or  rollers,  because 
this  showed  them  to  be  affixed  to  the  land  only  temporarily.  Or- 
namental chimney-pieces,  fire-frame,  furnaces,  cooking  stove, 
^ates,  looking-glasses,  trade  fixtures  generally. 

There  are  two  rules  to  be  remembered,  of  almost  universal 
force.  One  is  that  the  outgoing  tenant  who  has  attached  to  the 
land  or  placed  upon  the  premises  anything  which  he  cannot  re- 
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move  and  leave  the  buildings  or  the  land  in  as  good  condition  as 
before,  muat  leave  tiiat  thing  behind  him. 

The  other  is  that  an  owner  of  land  who  attaches  to  his  land  or 
building  almost  any  of  the  things  which  a  tenant  may  remov^ 
when  he  sells  the  land  or  building  sells  that  thing,  unless  he  ex- 
pressly reserves  a  right  to  remove  it, 

4.  MANuaB.^If  a  man  sells  his  farm  he  sells  with  the  farm  all 
the  manure  upon  it,  whether  it  be  spread  on  the  fields  or  is  heaped 
up  in  the  bam-yard  or  cellar. 

If  he  lets  his  farm  to  another,  the  hirer  takes  the  manure,  un- 
less the  lessor  reserves  the  right  to  take  it  away,  and  when  the 
lease  expires  and  the  land  returns  to  the  owner,  the  manure  goes 
with  the  land. 

The  owner  of  a  farm  may  undoubtedly,  before  he  sells  it,  re- 
move the  manure  or  sell  it  separately,  if  he  does  this  openly  and 
not  secretly,  and  not  in  such  a  way  as  to  deceive  and  cheat  the 
buyer  of  the  farm.  What  the  right  of  the  outgoing  tenant  is  may 
not  be  so  certain.  But  it  may  now  he  considered  as  the  law  of 
this  country  that  a  tenant  who  has  occupied  a  farm  on  a  lease, 
and  whose  lease  is  about  to  expire,  cannot  sell  or  remove  the 
mannre,  but  it  goes  with  the  farm  to  the  owner. 

5.  EocKS,  Stones,  Soil. — ^These  belong  wholly  to  the  owner  of 
the  land,  and  whoever  buys  it  buys  an  absolute  right  to  them. 
No  man  can  take  away  a  pebble  or  a  spoonful  of  earth  without  a 
breach  of  the  law.  This  is  obvious,  for  if  a  man  could  take  one 
spoonful  he  could  take  many,  and  that  might  be  a  cartload.  And 
if  he  might  take  a  pebble,  he  might  take  the  rocks.  These  must 
belong  to  the  owner  of  the  land. 

6.  Adjoining  Roads. — If  one's  farm  is  bounded  by  a  road,  and 
■  there  are  no  restrictions  or  reservations  in  the  deeds  throi^h 

which  he  derives  title,  he  owns  to  the  middle  of  the  road,  subject 
only  to  the  right  of  the  public  to  use  it  as  a  road,  or,  as  it  is  called, 
their  right  of  way ;  subject  also  to  whatever  rights  the  law  of  the 
State  gives  to  surveyors  of  roads  and  highways,  or  other  officers. 
Thus,  he  owns  the  grass  on  the  road,  and  may  take  stone  or  gravel 
from  the  road  as  freely  as  from  any  part  of  the  farm,  provided 
he  fills  the  vacant  places  with  equally  good  road  material  and 
leaves  the  road  in  as  good  condition  as  before. 

"When  ihe  owner  of  a  farm  owns  to  the  middle  of  the  adjoining 
road  he  has  all  the  rights  to  the  land  consistent  with  the  public 
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right  of  yr&y.  He  may  plant  trees  on  the  sidewalk  if  permitted 
by  proper  authority,  or  unless  they  obstruct  the  use  of  the  road, 
and  they  remain  his  property.  Officers  charged  with  the  care  of 
roads  may  remove  them,  but  individuals  are  liable  for  their  wan- 
ton destruction.  If  one  fastens  his  horse  to  the  trees,  and  the 
horse  injures  the  trees,  the  man  who  tied  him  there  is  liable. 

The  owner  of  a  farm  cannot  put  any  permanent  structure  on 
an  adjoining  road,  nor  keep  his  carts  and  sleds  there  nor  pile  his 
wood  there,  and  if  he  does  he  is  liable  to  anyone  who  suffers  an 
injury  from  running  against  them  while  traveling  over  the  high- 
way. 

7.  Tbebs. — Of  course  the  owner  of  a  farm  buys  and  owns  all 
the  trees  upon  it  if  at  the  time  of  the  sale  they  were  blown  down 
and  lie  on  the  ground,  but  not  if  they  have  been  cut  for  sale  or 
fuel.  There  have  been  some  cases  in  courts  turning  upon  the  ques- 
tion what  are  his  rights  if  his  trees  hang  over  his  neighbor 's  fields, 
and  what  are  his  neighbor 's  rights. 

In  the  first  place  his  neighbor  owns  his  land  absolutely,  and  all 
that  is  above  and  below  it.  Therefore  he  may  cut  away  every 
bough  and  twig  which  comes  over  his  land.  And  he  may  dig 
down  close  to  the  line  of  his  land  and  cut  away  every  root  that 
comes  into  his  land.  But  how  is  it  as  to  the  fruit  which  grows 
upon  their  branches  t  This  fruit,  like  the  branches  themselves, 
belongs  to  the  owner  of  the  tree.  His  neighbor  may  cut  the 
branches  away,  and  they  may  fall  on  his  ground,  but  he  has  no 
right  to  them.  The  original  owner  loses  no  property  in  them, 
but  has  a  right  to  enter  peaceably  upon  the  land  where  they  lie 
and  take  the  fallen  boughs  away.  So  he  retains  his  property  in 
the  fruit,  and  may  enter  upon  the  land  where  it  lies,  and  gather 
it  and  take  it  away.  Such,  we  think,  are  the  conclusions  to  be 
derived  from  the  best  adjudication  and  the  best  reasoning  on  the 
subject. 

Section  III. 

TRBSPASSINO  ON  THE  FARM. 

1.  Who  is  a  Trssfasseb. — The  right  of  an  owner  of  a  farm  to 
its  entire  possession  is  so  absolute  in  law  that  nobody  can  set  foot 
upon  it,  by  day  or  night,  against  the  owner's  will,  without  com- 
mitting what  the  law  calls  a  trespass,  or  a  breach  of  the  law  for 
which  he  ia  answerable.    A  man's  house,  says  the  old  maidm,  is 
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his  castie,  as  effectually  protected  hj  tbe  law  aa  a  castle  by  its 
walls  and  battlements.  If  a  stranger  goes  at  proper  hours  only 
upon  the  roads  and  paths  of  the  farm,  although  they  are  not  pub- 
lic, they  are  so  far  open  that  one  who  walks  on  them  without  evil 
design  and  without  doing  harm,  and  without  express  prohibiticm 
of  some  kind,  would  be  held  to  have  in  some  sort  the  owner's  per- 
mission. But  one  who  walks  on  the  grass,  or  perhaps  anywhere 
but  on  tbe  roads  or  paths,  is  a  trespasser,  if  without  express  per^ 
mission. 

2.  Of  the  right  of  ths  Fabheb  to  ordii^  a  Trespasser  off 
FROM  BIS  Land. — His  right  to  do  this  is  unquestionable.  But 
suppose  that  he  gives  such  an  order  and  the  trespasser  will  not 
go.  "What  can  the  farmer  do!  Then  tlie  owner  of  the  farm,  or 
of  any  lot  of  land,  however  small,  has  an  equally  unquestionable 
right  to  put  him  off  forcibly  if  the  trespasser  will  not  go  peacea- 
bly.  But  how  much  force  may  the  owner  use  1  The  answer  to 
this  question  is  distinct  and  certain  so  far  as  the  law  goes,  but 
there  may  be  some  difficulty  in  the  actual  application  of  the  rule. 
The  rule  of  law  is,  that  the  owner  of  the  land  may,  in  order  to 
expel  the  trespasser,  "put  his  hands  gently  upon  him."  But 
then  the  question  comes  what  is  "gently."  This  question  has 
been  through  English  courts  for  centuries.  They  have  come  to  ai 
conclusion  which  the  Ameriean  courts  generally  adopt.  This  con- 
clusion is  that  the  owner  may  use  whatever  force  is  necessary  to 
expel  the  trespasser,  provided  on  the  one  hand  that  he  does  him 
no  grievous  bodily  injury,  and  on  the  other  that  he  uses  no  more 
force  than  the  trespasser  makes  necessary. 

For  example :  A  goes  into  B  's  house,  or  barn,  or  on  his  land, 
and  persists  in  remaining  there,  although  B  orders  him  away. 
B  may  lay  hold  of  him,  may  summon  help,  and  with  as  much  help 
as  he  needs  seize  him,  and  if  need  be  bind  him  hand  and  foot, 
carry  him  bodily  off  his  premises,  and  then  unbind  him.  Always 
on  this  condition,  that  he  uses  no  more  violence  than  is  requisite 
to  remove  him,  and  that  he  avoids  such  measures  as  would  do 
serious  or  permanent  harm  or  endanger  life  or  limb.  But  while 
B  does  only  what  is  needed  to  remove  A,  and  does  this  with  suffi- 
cient care,  if  A  by  some  accident  is  injured,  B  is  not  responsible, 
for  it  is  A's  own  fault. 

3.  Eesponsibh-ity  to  Trespassers. — The  mere  fact  that  one  is 
a  trespasser  does  not,  however,  deprive  him  of  all  protection.    If 
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he  fails  into  a  pit  or  excavation  made  by  the  owner  of  the  land  for 
a  lawful  purpose,  the  owner  is  not  responsible.  But  the  owner 
cannot  wantonly  or  intentionally  expose  him  to  danger,  as  by 
setting  a  trap  or  a  sprints  ^n.  Nor  can  he  leave  an  animal  which 
he  know^s  to  be  vicious,  as,  for  instance,  a  savage  bull,  at  large  in 
his  pasture,  and  he  would  be  responsible  for  any  injury  caused 
by  BUC'h  an  animal  to  a  person  entering  or  crossing  the  pasture 
without  knowledge  that  a  dangerous  animal  was  there. 

Section  IV. 

PAKM-WAYS. 

Op  course  an  owner  of  a  farm  may  make  or  unmake  his  own 
roads  or  ways  at  his  pleasure.  His  neighbor  has  nothing  to  do 
with  them,  unless  the  owner  give  him  leave  to  use  them,  and  a 
right  of  way  must  be  conveyed  by  a  deed,  in  like  manner  as  the 
land  itself.  If,  indeed,  his  neighbor  claims  a  right  to  use  one  of 
them,  and  under  that  claim  uses  it  as  he  would  his  own  for  more 
than  twenty  years  without  the  permission  of  the  owner,  such 
neighbor  might  acquire  a  right  of  way  by  prescription.  And  if 
such  rights  of  way  become  attached  to  a  farm  by  prescription, 
whoever  buys  a  farm  buys  with  it  those  rights  of  way.  But  such 
a  case  would  not  often  occur. 

If  a  farmer  sells  a  lot  surrounded  by  the  farm,  he  sells  with  it 
a  right  to  pass  to  and  from  the  lot.  But  the  seller  may  mark  out 
a  sufficient  passage  to  and  from  the  land,  and  over  that  the  buyer 
must  go.  And  when  a  public  highway  is  laid  out  which  gives  ac- 
cess to  the  lot,  the  buyer  of  it  loses  his  right  of  passage  over  the 
seller's  land,  because  this  right  is  no  longer  neceaaary  to  his  use 
and  occupation  of  the  lot. 

Section  V. 

WATER  BIOOTS. 

The  owner  of  a  farm  owns  the  ponds  upon  bis  farm  and  the 
running  streams,  so  far  as  to  make  a  reasonable  use  of  them  for 
his  land,  stock,  or  house.  He  may  change  the  course  of  a  stream 
on  his  own  land,  but  he  must  not  divert  it  from  his  neighbor's 
land,  nor  can  he  lead  it  into  his  neighbor's  land  elsewhere  than 
in  its  natural  channel.  He  may  dam  it  up  so  as  to  make  ponds  on 
his  own  land,  but  cannot  overflow  his  neighbor's  land  except  for 
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mill  purposes  under  tlie  local  laws  regnlatiug  such  use  of  the 
water.  If  he  does,  his  neighbor  may  enter  his  farm  and  remove 
the  dam  so  far  as  to  relieve  his  land  from  the  overflow ;  and  if 
the  stream  be  obstructed  by  stones  or  rubbish  on  hia  neighbor's 
farm,  he  may  go  on  his  neighbor's  land  to  remove  the  obstruction, 
and  may  put  this  on  the  banks  of  the  stream.  He  may  dig  any- 
where on  his  own  land,  even  if  he  cuts  off  the  springs  which 
water  his  neighbor's  land  or  snpply  his  well  or  pond,  for  his 
ne^^hbor  has  no  property  or  legal  interest  in  the  waters  which 
flow  or  stand  below  the  surface  of  the  land. 

As  the  owner  of  a  farm  owns  a  stream  or  brook  which  runs 
throi^h  his  farm,  so  if  a  farm  bounds  on  a  running  stream  that 
is  not  navigable  he  owns  to  what  is  called  the  thread  of  the 
stream,  which  is  the  middle  of  the  main  current,  and  may  be  on 
one  side  or  the  other  of  the  middle  of  the  stream. 

Section  VI. 


There  is  a  principle  of  law  applicable  in  a  reasonable  way  to 
everyone,  and  to  the  ownership  and  use  of  all  property.  It  is 
tliis:  "A  man  must  use  what  is  his  own  so  as  not  to  injure  his 
neighbor."  This  rule  applies  distinctly  to  a  man's  right  to  kindle 
fire  on  his  land.  A  man  who  owns  any  land,  much  or  little,  may 
kindle  what  fire  he  will  upon  it  and  burn  what  he  will  in  the  fire. 
But  he  is  always  responsible  for  the  damage  his  fire  does  if  he 
were  negligent  in  any  way  about  it.  It  may  be  that  his  neigh- 
bor's fences  or  buildings  are  so  near  him  that  he  could  not  build 
a  fire  upon  any  part  of  his  land  without  endangering  his  neigh- 
bor's property.  Then  it  might  be  negligent  in  him  to  build  a  fire 
to  burn  brush  anywhere,  or  he  may  build  it  of  particularly  in- 
flammable and  therefore-  dangerous  material,  or  in  a  very  dry 
time,  or  in  a  high  wind,  or  too  lai^e  a  fire,  or  without  watehiim  it 
with  the  care  that  such  a  fire  required  to  be  reasonably  safe.  If 
he  were  sued  for  the  damage  it  would  be  for  a  jury  to  determine, 
under  the  direction  of  the  court  as  to  the  law,  whether  he  was 
liable,  and  if  so  for  how  much.  The  court  would  instruct  the 
jury  that  the  builder  of  the  fire  was  not  liable  if  he  built  it  on  his 
own  land,  unless  there  were  circumstances  of  some  kind  which 
satisfied  them  that  he  had  been  in  some  way  negligent,  and  that 
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the  dAinage  was  directly  due  to  his  negligence.  Then  would  come 
the  qaeBtion,  which  is  often  very  diflBcult  because  it  must  be  an- 
swered by  a  well  established  rule,  applicable  not  only  to  fire  but 
in  a  grest  variety  of  cases,  but  which  it  is  often  very  difficult  to 
apply.  This  rule  is  that  a  wrong-doer  is  always  answerable  for 
all  the  immediate  or  direct  effects  of  his  wrong-doing,  but  not 
further.  If  we  apply  this  rule  to  a  caae  of  fire,  the  man  who  built 
one  or  tended  one  negligently  would  be  answerable  to  his  neigh- 
bor not  only  for  a  shed  that  caught,  but  for  his  dwelling-house, 
thot^h  that  stood  at  some  distance,  if  it  canght  fire  from  the 
shed.  But  he  would  not  be  answerable  to  a  more  distant  person 
whose  house  caught  fire  from  the  first  house.  The  reason  of  the 
rule  is  obvious.  If  the  builder  of  the  fire  were  answerable  for  the 
second  house,  why  not  for  the  third  which  caught  from  the  sec- 
(md,  and  why  not  for  a  whole  cityT  It  is  plain  that  there  must 
be  some  limit  to  a  wrong-doer's  liability  for  the  consequences  qf 
his  wrong-doing.  It  must  stop  somewhere.  If  the  man  whose 
house  or  store  is  burned  down  becomes  thereby  insolvent,  no  one 
would  say  that  the  man  who  set  the  fire,  however  willfully  or 
negligently,  should  be  answerable  to  this  insolvent's  creditors  for 
what  they  lose  by  him.  As  this  man's  liability  must  stop  some- 
where, the  law  says  it  stops  with  the  direct  and  immediate  conse- 
quences of  his  wrong-doing,  leaving  it  to  a  court  and  jury  to  de- 
termine what  damages  were  direct  and  immediate,  and  what  were 
only  remote  and  consequential. 

Farm  biuldings  are  sometimes  destroyed  by  fire  caught  from 
locomotives.  The  railroad  companies  are  of  course  liable  for  all 
damages  caused  thereby  if  the  fire  arose  from  any  fault  of  theirs 
or  of  persons  employed  by  them.  It  would  be  the  fault  of  the 
companies  if  they  neglected  to  use  known  and  entirely  practica- 
ble precauti(m8.  Whether  they  would  be  answerable  if  wholly 
free  from  negligence  and  default  cannot  be  answered  from  any 
ascertained  and  uniform  law.  Generally  we  think  they  would  be 
answerable.    In  some  States  this  is  provided  by  statute. 

•  Section  VII. 

QAUE  ANIHALS. 

We  have  in  this  country  no  game  laws  but  such  as  are  intended 
to  preserve  from  wasteful  destruction  animals  valuable  for  food 
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or  otherwise  useful.  It  is  a  pity  we  have  nut  more  laws  for  this 
purpose,  aud  that  they  are  not  better  observed.  Game  animals 
which  existed  in  great  abundance  almost  everywhere  in  this 
cotmtry  some  years  ago  are  now  scarce  everywhere,  and  in  some 
r^ms  destroyed,  by  the  indiscriminate  slaughter  which  has 
long  prevailed. 

A  wild  animal,  whether  beast,  bird,  or  fish,  belongs  to  nobody, 
and  everyone  may  catch  or  kill  it  who  can.  But  here  again  comes 
this  question  of  the  right  to  go  upon  the  land.  The  wild  birds  on 
my  farm  are  not  mine.  I  have  no  better  right  to  shoot  or  snare 
them  than  another.  But  no  man  has  any  more  right  to  com© 
on  my  land  without  my  permission,  to  snare  or  shoot  them,  than 
for  any  other  purpose.  That  is  to  say,  he  has  no  right  at  all.  If 
a  man  stands  in  a  road  adjoining  my  farm  and  shoots  a  bird 
which  is  coining  on  my  land  I  cannot  say  that  be  does  me  any 
wrong.  But  if  the  bird  falls  over  the  line  he  has  no  right  to  step 
a  foot  on  my  land  to  get  the  bird,  and  if  he  does  so  he  is  a  tres- 
passer. 

It  is  common  in  some  parts  of  our  country  to  see  signboards 
set  up  on  the  roadside,  giving  notice  "no  shooting  allowed  on 
these  premises."  The  only  practical  meaning  or  effect  of  such 
notices  is,  that  while  one  who  walks  peacefully  over  the  land  will 
not  be  prosecuted,  one  who  shoots  upon  the  land  will  be.  But  he 
cannot  be  prosecuted  for  shooting  there  or  for  killing  wild  ani- 
mals there,  but  for  being  there  without  leave,  that  is,  for  tres- 
passing on  the  land.  So  the  owner  of  the  farm  does  not  own  the 
fish  in  his  ponds  or  streams  until  he  catches  them,  but  no  stranger 
has  any  right  to  come  over  his  land  to  his  grounds.  If  such 
ponds  or  streams  reach  a  highway  any  man  may  stand  in  the 
highway  and  fish  for  them.  In  many  of  the  States,  however, 
statutes  have  now  been  enacted  protecting  the  owner 's  rights  in 
these  respects. 

An  animal  that  was  originally  wild,  after  it  is  caught  and 
tamed  is,  with  its  progeny,  as  much  property  as  a  domestic  ani- 
mal. 

Section  VIII.  « 

DOMESTIC  ANIMALS. 
Tbey  are  as  much  the  property  of  their  owner  as  anything  else 
which  he  owns.    A  farmer  has  certain  rights  to  them  and  certain 
liabilities  for  them. 
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No  one  has  a  right  to  kill  or  injure  them.  If  His  neighbor's 
cattle  trespass  on  his  land  he  may  impound  them,  being  very 
careful  to  follow  exactly  the  requirements  of  the  law,  for  his  ig- 
norance or  careleaanesa  here  may  get  him  into  tronble,  Periiaps 
the  difBculty  or  danger  of  making  use  of  a  remedy  which  may  go 
easily  be  mistahen  is  one  cause  why  impounding  is  not  now  so 
often  resorted  to  as  formerly.  But  the  farmer  on  whose  land  cat- 
tle trespass  may  turn  them  into  the  road  to  go  where  they  wilL 
A  kind  regard. for  his  neighbor  would  prompt  him  to  give  hifl 
neighbor  such  information  as  would  enable  him  to  recover  his 
cattle,  unless,  indeed,  they  were  notorionaly  breachy  and  their 
owner  had  been  warned  often  enough.  But  one  who  turns  them 
from  his  own  land  into  the  road  is  not  bound  to  give  this  notice. 
For  everyone  who  owns  cattle  is  bound  to  keep  them  at  home  or 
suffer  the  consequences. 

So  it  would  be  as  to  sheep,  goats,  swine,  etc.  As  to  hens,  they 
cannot  be  impounded.  Of  course  they  can  be  driven  away,  but 
they  must  not  be  shot,  even  if  their  dead  bodies  were  returned  to 
their  owners.  It  may  be  doubted,  however,  whether  a  jury — 
who  determine  all  questions  of  damages  in  actions  of  trespass — 
would  give  much  damage  if  their  owner,  who  was  in  the  habit  of 
letting  them  get  their  food  in  his  neighbor's  garden,  brought  an 
action  when  their  dead  bodies  were  brought  to  him. 

The  owner  of  domestic  animals  is  liable  for  any  damage  they 
cause,  and  one  whose  fields  they  break  into  may  sue  for  the  harm 
they  do. 

If  he  turns  his  oxen  or  other  animals  loose  into  the  pnblic  high- 
way, and  there  they  injure  anyone  in  person  or  property,  he  is 
answerable.  Nor  is  it  any  defense  that  he  did  not  know  that  they 
were  particularly  dangerous  in  disposition,  nor  is  it  any  defense 
that  the  animals  were  not  so,  because  he  ought  to  have  kept  them 
at  home. 

Whether  this  applies  to  hens  the  law  has  not  said  that  we  know 
of,  but  it  has  said  so  very  decidedly  as  to  all  four-footed  animals, 
including  one  of  the  moat  troublesome — dogs.  As  to  other  ani- 
mals it  is  a  general  rule  that  the  owner  of  an  animal  that  is  kept 
at  home  and  there  injures  a  person,  is  not  liable  unless  it  can  be 
shown  that  he  had  good  reason  to  know  that  his  animal  was  mis- 
chievous and  should  be  kept  in  such  a  way  that  he  would  be 
harmless.    But  all  dogs  are  misehievous  by  their  very.natnre,  and 
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tiieir  owner  ia  liable  for  any  injury  they  do  and  its  direct  eonse- 
quences.  Anyone  may  kill  any  dog  who  runs  at  him  in  the  public 
highway  or  on  his  own  land  in  a  threatening  w^,  or  if  he  is 
wounding  or  chasing  cattle  or  Bhcep  in  his  own  pastures.  In 
States  requiring  that  dogs  should  be  licensed,  if  they  are  not  li- 
censed they  are  outlawed;  and  may  be  killed  anywhere  by  any 
person  who  is  where  he  has  a  right  to  be. 

Section  IX 

SALB  WITH  WAKBANTT  OF  ANIMALS,  OP  SEEDS,  AND  OP  PEBTILIZBBSc 

In  our  chapter  on  sales,  section  4,  we  treat  of  sales  with  war- 
ranty. We  would  add  here  some  statements  of  the  law  which 
have  an  especial  reference  to  farmers. 

1.  Of  Animals. — Farmers  often  buy  and  often  sell  nnimnln, 
and  it  is  important  to  know  when  the  sale  is  with  warranty  and 
when  it  is  not.  This  is  sometimes  s  difScult  question.  If  the 
word  warranty  is  used  there  is  no  question.  But  this  word  is 
not  essential,  and  If  it  is  not  used  there  may  still  be  a  question 
whether  there  is  a  warranty.  There  is  one  rule  stated  in  oar 
chapter  on  sales  of  frequent  importance.  It  is  that  if  anything 
be  bought  for  a  special  purpose  and  this  purpose  is  made  known 
to  the  seller,  it  is  considered  in  law  that  the  thing  is  sold  with  a 
warranty  that  it  is  fit  for  that  purpose.  This  rule  has  been  ap- 
plied to  the  sale  of  a  horse  without  express  warranty. 

Mere  statements  or  declarations  in  circulars  or  advertisements, 
or  those  made  in  the  course  of  conversation,  would  not  amount  to 
a  warranty  even  if  the  buyer  relied  upoo  them  and  was  deceived 
by  them.  But  the  law  seeks  to  check  the  fraud  which  is  often 
perpetrated  in  this  way  by  the  rule  that,  if  the  representations 
were  made  in  the  negotiation  for  the  sale  and  fwmed  a  part  of 
it,  if  they  were  intended  to  cause  the  sale  and  did  help  to  cause  it, 
then  these  representations  would  be  a  warranty  in  law  with  all 
the  effects  of  a  warranty,  even  if  the  seller  made  them  honestly. 

The  warranty  may  be  limited  cither  as  to  ita  application  or  aa 
to  time.  For  example,  a  horse  may  be  sold  with  warranty  f^ainst 
lameness  or  against  glanders,  and  then  there  would  be  no  war- 
ranty against  ai^rthing  else.  Or  he  may  be  sold  with  warranty  to 
last  only  twenty-four  hours,  as  is  frequently  said  at  sales  of 
horses  by  auction.    Then  the  horse  must  be  returned  for  unsound- 
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ness  or  any  other  defect,  or  a  claim  be  made  for  a  breach  of  war- 
ranty, within  twenty-four  hours  after  the  sale. 

2.  Of  Seeds. — Not  only  farmers  but  everyone  who  has  a  lot  of 
ground  no  b^^r  than  a  table-cloth,  or  even  a  dozen  f  ower  pota 
in  which  he  tries  to  grow  dowers  or  fruit,  knows  what  an  annoy- 
ance it  ia  to  find  the  seeds  he  bought  and  sowed  different  from 
what  they  were  bought  for,  or  lifeleaa  or  worthless,  and  that  sea- 
son 's  coltivation  lost.  Only  a  farmer  knows  the  extent  of  the  loss 
which  he  may  suffer  from  this  causa.  And  here  the  law  comes 
to  his  aid,  and  if  farmers  generally  knew  the  remedy  in  their 
power  and  applied  it  generally,  it  might  be  hoped  that  this  fraud 
might  be  lessened  or  punished.  The  rule  that  anything  sold  for 
a  special  purpose  is  sold  with  a  warranty  that  it  is  iit  for  that 
purpose  applies  here.  And  it  haa  been  decided  .in  some  of  our 
States,  and  we  think  would  now  be  in  all  of  them,  that  if  a  buyer 
asks  a  seller  for  seed  of  a  particular  sort  or  variety  and  he  sells 
him  seed  as  good  seed  of  that  particular  sort  or  variety,  and  it 
turns  out  to  be  not  of  that  sort  or  variety  but  of  some  other,  or 
dead  and  worthless,  the  seller  is  liable  to  the  buyer  not  merely  to 
the  extent  of  the  price  paid  for  the  seed,  but  for  all  the  direct 
damage  which  he  may  have  suffered  therefrom,  as  the  cost  of  pre- 
paring the  field  for  the  seed  or  the  difference  in  value  between 
the  crop  which  he  raised  and  the  crop  which  would,  with  reasona- 
ble probability,  have  been  raised  upon  the  field  if  the  seed  sown 
had  been  what  it  was  sold  for.  And  the  seller  will  be  thus  liable 
without  any  expresa  warranty,  even  if  he  had  been  honest  and 
had  bought  the  seed  as  that  which  he  sold  it  for,  and  believed  it 
to  be  that,  and  the  fraud  or  mistake  was  not  hia  own  but  the 
man 's  from  whom  he  bought  it. 

We  have  no  doubt  thia  rule  would  be  applied  in  the  same  way 
where  one  who  bought  young  grafted  fruit-trees  as  of  a  particu- 
lar variety,  and  they  were  sold  expready  as  such,  was  deceived 
and  injured  in  a  similar  way. 

3.  Of  Fbbtilizbrs. — A  great  deal  of  fraud  has  been  practiced 
in  the  sale  of  fertilizers.  This  is  now  much  diminished  by  the 
better  knowledge  of  the  subject  possessed  by  farmers  and  gar- 
deners, and  also  by  the  laws  of  some  of  the  States.  It  would  al- 
ways be  safer  for  the  buyer  to  insist  on  a  warranty.  But  this 
should  not  be  a  warranty  of  the  general  quality  and  character  of 
the  article,  for  such  a  warranty  would  be  of  little  practical  use 
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except  in  extreme  cases.  The  warranty  should  be  as  to  the  in- 
gredients of  which  the  article  consists,  and  as  to  the  percentage 
quantity  of  these.  If  it  be  a  chemical  fertiliser  this  is  easily 
ascertained  hy  a  chemist.  The  most  essential  of  these  ingredients 
are  phosphoms,  nitrogen,  and  potash.  These  elements  exist  in 
artificial  fertilizers  under  different  forms,  "When  the  amount 
of  each  of  them  in  a  hundred  weight  of  the  article  is  known  to  the 
buyer,  it  is  easy  for  him  to  acqnire  the  knowledge  necessaty  to 
JMdge  of  the  efScacy  and  value  of  .the  fertilizer. 

Section  X. 

TTTRTTjq  OF  HELP, 

1.  BlOHTS  AND  DuTiBB  OP  HELP. — In  England  the  law  of  mas- 
ter and  servant  some  generations  ago  was  strict,  nor  has  it  lost 
all  this  character  yet.  Our  fathers  brought  over  to  this  country 
much  of  this  law,  but  it  has  entirely  lost  all  its  force  in  all  onr 
States.  Now  the  relation  of  the  hirer  and  the  hired  is  purely 
one  of  contract  The  hired  man  agrees  to  sell  so  much  of  hia 
time,  labor,  or  skill  to  the  hirer,  and  the  hirer  agrees  to  p^  so 
much  money  for  what  he  buys.  It  is  a  contract  of  help  and  of 
payment  for  help,  and  both  parties  are  held  to  their  contract, 
and  neither  beyond  it. 

In  the  first  place,  both  parties  may  make  just  such  a  bargain 
as  they  like.  They  may  make  a  complete  bargain  concerning  all 
items,  or  a  partial  one,  or  none  at  all. 

In  the  next  place,  if  a  man  works  for  a  farmer  with  a  partial 
bargain,  or  no  bargain  at  all,  but  at  the  farmer'a  request  or  witlk 
his  knowledge  and  acceptance,  the  law  comes  in  and  completes 
the  bargain,  or  makes  one  for  the  parties.  It  does  this  on  the 
principle  that  the  working-man  undertakes  to  do  his  work  rea- 
sonably well,  or  according  to  any  prevailing  and  acknowledged 
custom  as  to  time  and  manner.  And  then  that  the  farmer  is 
bound  to  pay  him  a  fair  and  reasonable  price,  measured  by  the 
custom  of  the  time  and  place,  if  there  is  one  applicable  to  the 
case,  and  by  the  judgment  of  the  jury  before  whom  the  eaa«i 
comes. 

A  much  more  difficult  question  arises  when  a  man  who  Js  hired 
to  work  on  certain  terms,  for  a  certain  time,  works  a  part  of  the 
time  as  he  ought  to  and  then  leaves  his  work  and  his  employer. 
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Can  he  recover  from  his  employer  payment  for  the  work  that  he 
has  donet  There  is  some  conflict  in  the  law  about  this — that  is, 
in  the  decisions  of  the  courts  on  this  queatton — and  therefore 
some  uncertainty  as  to  the  law.  This  difficulty  springs  from  a 
rule  of  law  relating  to  what  is  called  "entirety  of  contract," 
which  rule  is,  that  if  a  party  to  a  contract  in  which  he  eugages 
to  do  one  whole  thing  does  only  a  part  of  it,  he  cannot  claim  pay- 
ment for  that  part.  In  most  cases  this  is  perfectly  reasonable. 
If  a  man  agrees  to  sell  a  farm  of  a  hundred  acres  for  the  price  of 
$10,000,  he  cannot  say,  I  have  concluded  to  sell  only  half  my 
farm,  and  you  must  give  me  for  that  $5,000,  But  where  the 
whole  thing  consists  of  divisible  parts,  and  to  each  part  a  propor- 
tionate part  of  the  money  can  be  applied,  the  role  is  of  course 
modified.  Thus  if  A  agrees  to  sell  to  B,  and  B  to  buy  of  A,  one 
thousand  bushels  of  potatoes  of  a  certain  quality  at  one  dollar  a 
bushel,  if  A  delivers  to  B  five  hundred  bushels  and  refuses  to  de- 
liver the  rest,  B  can  say,  I  want  my  thousand  bushels  or  none, 
and  may  then  return  to  A  the  five  hundred  bushels  received,  and 
A  has  no  claim  on  him.  But  he  may  choose  to  keep  the  potatoes 
received,  and  then  he  must  pay  for  them  the  price  agreed  upon, 
and  BO  he  must  if  he  has  sold  the  five  hundred  bushels  and  cannot 
deliver  them.  But,  on  the  other  hand,  he  has  a  valid  claim 
against  A  for  anything  he  may  lose  by  A's  failure  to  deliver  him 
that  other  five  hundred.  If,  for  instance,  potatoes  have  risen  in 
value  to  one  dollar  and  fifty  cents  a  bushel,  B  has  lost  by  not  re- 
'  ceiving  that  five  himdred  bushels  two  hundred  and  fifty  dollars, 
and  may  deduct  this  from  what  he  has  to  pay, .  If  the  same  rule 
were  applied  to  the  ease  of  a  man  who  at  the  beginning  of  the 
year  engaged  to  work  for  all  that  year  at  fifteen  dollars  a  month, 
and  who  worked  for  five  months  and  then  left  at  the  beginning 
of  the  hay-making  season,  and  then  wages  were  at  thirty  dollars 
a  month,  the  hirer  would  pay  him  fifteen  dollars  a  month  for  the 
time  he  worked,  deducting  therefrom  whatever  he  lost  by  the 
necessity  of  paying  higher  wages,  and  whatever  he  losrt  otherwise 
by  the  hired  man's  failure  to  perform  his  contract.  Such  is  the 
view  taken  of  the  question  by  some  eminent  judges.  But  the 
greater  part  of  our  courts  apply  the  rule  strictly.  They  hold 
that  if  a  hired  man  engaged  for  a  year,  leaves  without  sufficient 
cause  at  the  end  of  the  eleventh  month,  he  forfeits  all  his  wages 
and  has  no  claim  against  the  hirer  for  any  part  of  them.    All 
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courts  agree  that  if  the  hired  man  leaves  because  of  insufficient 
food,  ill-treatment  by  the  hirer,  disabling  sickness,  or  other  suffi- 
cient cause,  the  hirer  la  bound  to  pay  him  for  the  time  he  worked. 
It  may  be  added  that  it  is  important  for  the  farmer  to  know 
and  regard  the  rules  pointed  out  in  Chapter  XII  on  the  statute 
of  frauds,  especially  in  section  3, 

2.   LUBILITT   OF    THE    FaSMBB   FOR    THE    WbONG-DOINC    OF    HIS 

Help. — This  liability  rests  upon  an  ancient  rule  of  law,  ""What 
a  man  does  by  another  he  does  by  himself."  Thus  if  a  farmer 
ordered  his  hired  man  to  steal  his  neighbor's  sheep  or  wood,  the 
hired  man  would  be  held  as  a  thief,  and  the  hirer  would  be  re- 
sponsible also.  But  the  hirer  woold  not  be  responsible  for  the 
thefts  of  his  help  without  his  order  or  assent.  All  this  is  plain 
enough.  The  difficulty  comes  afterwards.  It  comes  from  the  ex- 
tension of  the  rule  whichmakes  an  employer  responsible  for  the 
negligence  or  ill-doing  of  one  employed  by  him  while  actually 
engaged  in  doing  what  he  is  lawfully  employed  to  do.  The  cases 
on  this  subject  are  nomerous  and  some  of  them  severe.  Thns,  if 
a  farmer  sets  his  help  to  cutting  his  wood  and  tells  him  distinctly 
where  his  line  is,  and  the  man  forgets  or  mistakes  and  goes  be- 
yond that  line  and  cuts  his  neighbor's  wood,  the  farmer  is  re- 
sponsible. If  the  hirer  directs  his  help  to  build  a  fire  in  a  safe 
place  to  bum  up  his  rubbish,  and  charges  him  to  take  thorough 
care  of  it,  and  the  man  goes  to  sleep  and  lets  the  fire  run  into  his 
neighbor's  land,  the  farmer  is  responsible  for  all  that  this  fire 
destroys. 

Section  XI. 

BIBINQ  OF  A  FABU, 

We  have  considered  the  case  of  purchasing  a  farm.  The  great 
majority  of  farmers  own  their  farms.  But  there  are  many  ex- 
ceptions. A  man  may  hire  a  farm  for  a  term  of  years,  paying 
rent,  or  on  shares,  or  on  a  tenancy  which  may  be  put  an  end  to  at 
the  will  of  either  party. 

1.  Hiring  bt  Lease. — In  our  chapter  on  leases  we  have  given 
the  general  rules  and  principles  governing  leases,  together  with 
a  variety  of  forms.  We  will  now  give  some  further  rules  and 
offer  some  suggestions  upon  points  which  it  may  be  useful  for  a 
farmer  to  know  and  understand. 
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Any  general  description  will  sufBce  to  pnt  the  teuant  in  pos- 
session of  the  land  intended  to  be  hired,  if  it  be  capable  of  dis- 
tinct ascertainment  and  identificatiOQ.  And  for  this  purpose 
certain  words  in  common  use,  such  as  farm,  land,  house,  field, 
wood-land,  and  the  like,  would  be  held  to  have  a  wide  meaning. 
"When  Bueh  general  and  comprehensive  terms  are  employed,  all 
such  things  as  are  usually  comprehended  within  their  meaning 
will  pass  to  the  hirer  by  the  lease,  unless  the  language  of  the  lease 
or  the  circumstances  of  the  case  show  plainly  that  the  intention 
of  the  parties  was  different.  And  inaccuracies  aa  to  quantities, 
names,  amounts,  etc.,  will  be  rejected  if  there  is  enough  left  to 
make  the  purposes  and  intentions  of  the  parties  certain.  If  the 
parties  have  undertaken  to  make  a  written  bargain  and  have  not 
made  it,  the  law  will  not  undertake  to  make  one  for  them.  But  it 
will  do  all  that  can  reasonably  be  done  to  carry  into  full  effect, 
and  exactly  as  was  intended,  the  written  bargain  they  have  made. 

Nevertheless  there  is  s  rule,  not  of  law,  but  of  common  sense 
and  prudence,  which  is  applicable  to  everybody  in  all  matters, 
but  to  no  persons  more  so  than  to  farmers  in  relation  to  their 
farms.  This  rule  is,  that  it  is  at  once  easier  and  wiser  to  make 
all  bargains  and  contracts  such  as  will  avoid  questions  and  doubts 
than  it  is  to  answer  these  after  they  arise. 

2.  Renewal  op  Lea^. — The  lessor  is  not  bound  to  renew  a 
lease  without  an  express  covenant  to  that  effect,  which  may  be  in 
the  lease  or  in  a  separate  instrument.  A  mere  understanding  or 
verbal  promise  is  not  sufficient  in  law,  whatever  it  may  be  in 
honor  or  in  morals. 

The  law  does  not  favor  saeh  covenants,  because  they  tend  to 
perpetuity.  But  if  there  be  such  a  covenant,  and  it  is  definite 
and  reasonable,  the  law  will  sustain  it.  A  covenant  to  "renew 
this  lease  under  or  with  the  same  covenants"  does  not  require 
that  the  new  lease  should  contain  the  same  covenant  of  renewal. 
For  this  would  make  the  lease  indefinite  and  perpetual  at  the 
pleasure  of  the  hirer.  But  the  covenant  to  renew  covers  all  the 
other  covenants  and  agreements  of  the  lease.  A  covenant  to  "re- 
new on  such  terms  as  may  be  agreed  upon"  is  void  for  uncer- 
tainty. 

3.  Remedy  for  Non-pathent  op  Rent. — ^Leases  now  in  use 
almost  always  contain  provisions  on  this  subject,  which  are,  gen- 
erally, that  the  lessor  may  enter  and  expel  the  tenant  if  the  rent 
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be  not  duly  paid,  or  that  the  tenant  forfeits  the  lease  and  all 
rights  under  it  by  non-payment  of  rent.  Proviuons  to  thia  effect 
are  expressed  in  various  ways,  but  are  substantially  the  same 
everywhere,  and  no  particular  words  are  necessary  for  this  pur- 
pose. Bat  it  should  be  known  and  remembered  that  the  law  is 
exact  and  even  punctilious  as  to  the  exercise  of  this  right  of  r«- 
entiy.  It  may  be  said  in  general,  that  to  justify  reentry  in  case 
of  forfeiture  a  demand  must  be  made  for  the  rent  due  and  for 
the  precise  sum,  and  on  the  very  day  on  which  it  becomes  due  and 
payable,  and  of  the  tenant  himself,  or  if  a  place  be  prescribed  in 
the  lease  where  it  is  payable  the  demand  must  be  made  at  that 
place,  and  jf  no  place  be  prescribed  then  of  the  tenant  himself, 
or  at  a  conspicuous  or  notorious  place  on  the  premises  leased. 
Of  course  when  the  rent  is  due  it  becomes  a  debt,  for  which  all 
the  ordinary  means  of  recovering  a  debt  may  be  resorted  to.  But 
if  there  be  no  clause  of  forfeiture  for  non-payment  of  rent,  the 
lessor  has  not,  at  common  law,  a  right  of  reentry  for  this  came. 
See,  however,  the  chapter  on  Leases  as  to  the  remedy  given  by 
statute. 

4.  Tenant's  Biqht  to  Vacate  the  Premises  and  Give  up  the 
Farm. — As  the  owner  and  lessor  may  expel  the  hirer  and  termi- 
nate the  lease  if  he  does  not  pay  his  rent,  so  the  hirer  has  certain 
rights  in  this  respect  as  against  the  owner.  In  England,  from 
whence  we  derive  our  law,  this  law  is  very  severe  against  the 
tenant.  There  the  landlord  is  under  no  obligation  to  inform  an 
intending  lessee  of  defects  or  objections  whieb  he  knows  and  the 
lessee  neither  knows  nor  has  means  of  knowing,  although  the  de- 
fects are  entirely  incompatible  with  such  use  of  the  premises  as 
the  lessor  knows  the  lessee  intends  to  put  the  farm  to  and  indeed 
hires  it  for.  The  rule  in  this  country  may  not  be  entirely  settled. 
But  we  are  decidedly  of  the  opinion  that  a  lessee  who  is  so  de- 
ceived, when  he  dnds  that  he  cannot  cultivate  the  farm  or  make 
use  of  it  in  the  manner  he  intended,  may  throw  it  up  and  the 
lessor  has  no  claim  against  him.  To  have  this  effect,  however, 
the  conduct  of  the  landlord  must  amount,  practically,  to  fraud. 
For  defects  that  could  have  been  ascertained  by  a  reasonably 
careful  examination,  or  for  errors  of  judgment  as  to  the  use  that 
could  be  made  of  the  farm,  the  tenant  has  no  remedy. 

Still  more  certain  are  we  that  the  lease  is  cancelled  and  all 
right  to  rent  is  lost  by  any  violent  outr^e  or  indecency  on  the 
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part  of  the  lessor,  or  any  intentional  and  material  interference 
by  him  with  the  tenant's  proper  use  and  enjoyment  of  the  farm. 

5.  AppofiTiONMENT  OF  Hent, — The  owner  of  a  farm  which  he 
has  let  to  a  tenant  can  sell  it  as  freely  as  if  it  were  not  leased. 
But  he  sells  his  farm  subject  to  the  lease,  for  he  cannot  impair 
the  rights  which  the  lessor  has  under  the  lease.  The  buyer  be- 
comes the  lessor  and  has  all  the  original  owner's  rights  and  is 
subject  to  all  of  his  obligations  which  run  with  the  land.  So  the 
owner  may  sell  a  part  of  the  farm,  or  may  sell  the  whole  in  parts 
to  different  purchasers,  but  this  does  not  extinguish  the  obliga- 
tions of  the  hirer  or  lessee,  nor  does  it  transfer  them  all  to  any 
purchaser.  So  also  the  owner  retaining  his  ownership  may  as- 
sign s  portion  of  the  rent — as  one-fourth,  or  one-third,  or  one- 
half,  or  any  other  portion — ^to  an  assignee.  Whether  the  owner 
sells  a  part  of  the  farm,  or  the  whole  in  parts  to  different  pur- 
chasers, or  assigns  a  part  of  the  rent  or  the  whole  in  parts,  there 
must  be  an  apportionment  of  rent.  The  tenant  must  pay  the 
same  rent  as  before,  but  now  he  pays  it  to  the  persons  entitled  to 
it,  in  the  proportion  in  which  they  are  entitled  to  it. 

If  the  owner  sells  his  farm  in  undivided  parts,  as  one-half  or 
one-third  to  one  buyer  and  the  residue  to  another,  but  without 
boundaries,  there  is  no  diflBculty  in  apportioning  the  rent  in  the 
same  way.  But  suppose  the  owner  sells  a  part  of  the  farm  by 
boundaries,  as  if  he  sells  certain  fields  or  lots,  the  rent  must  now 
be  apportioned  according  to  value  and  not  according  to  quantity. 
Here  again  the  tenant  has  no  other  interest  than  to  ascertain  to 
whom  he  must  pay  his  rent.  If  the  owners  and  the  buyers  of  the 
fields  or  lots  agree  together  as  to  the  apportionment  of  the  rent, 
the  lessee  is  hound  by  their  agreement,  because  it  is  of  no  im- 
portance to  him  to  whom  he  pays  his  rent.  If  they  do  not  agree, 
it  is  a  question  of  fact  which  a  jury  must  settle  for  them. 

So  there  may  also  be  an  apportionment  by  time,  as  when  the 
lessor  dies  in  the  middle  of  the  term  for  which  the  farm  is  leased. 
The  lessee  is  now  liable  to  the  executors  or  administrators  of  the 
deceased  for  so  much  of  the  rent  as  accrued  before  he  died,  and 
to  the  heir  afterwards,  or  to  the  heirs  in  the  proportions  in  which 
they  inherit  the  farm. 

A  tenant  of  a  farm,  if  his  lease  is  terminated  by  any  event 
which  was  uncertain,  and  which  he  could  neither  foresee  nor 
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control,  is  entitled  to  the  atmual  crop  which  he  sowed  or  planted 
while  his  interest  in  the  farm  continued. 

6.  Cultivation  op  the  Farm. — In  our  chapter  on  leases  it  Is 
said  that  the  tenant  of  a  farm  is  bound,  without  express  cove- 
nant, to  manage  and  cultivate  the  same  in  such  a  maimer  as  good 
husbandry  and  the  usual  course  of  management  of  such  farms  in 
his  vicinity  require.  But  it  is  seldom  wise  to  leave  this  matter 
wholly  unprovided  for  by  express  agreement.  The  owner  and 
the  hirer  of  a  farm  generally  have  an  understanding  on  this  sub- 
ject, and  this  should  be  reduced  to  writing  in  the  lease.  Perhaps 
if  nothing  else  be  understood  between  them  but  customary  and 
reasonably  good  cultivation,  it  is  safe  enough  to  leave  this  to  the 
law.  But  more  may  be  agreed  upon,  and  especially  there  may 
be  a  distinct  bargain  as  to  certain  crops,  or  a  certain  rotation  of 
crops,  or  the  cutting  of  wood,  or  what  fields  should  be  broken  up 
or  sown,  and  what,  when,  and  where  manure  shall  be  placed,  oe 
what  land  sown  to  grass,  etc.  All  these  things  should  be  most 
distinctly  and  carefully  set  forth  in  the  lease  as  agreed  ,up<HL 
For  no  merely  verbal  agreements  would  have  any  effect.  For 
here,  as  elsewhere,  in  accordance  with  the  important  rule  laid 
down  in  Chapter  XLIII,  Section  Y  of  this  volume,  no  evidence 
would  be  received  to  vary  the  lease  or  add  to  or  diminish  its  obli- 
gations. 

For  the  purpose  of  showing  how  and  where  special  stipulations 
may  be  inserted  we  give  the  following  form.  The  clause  concern- 
ing renewal  may  be  omitted  if  there  is  no  agreement. 

(846J 

A  Form  of  a  leau  of  a  Farm. 

Ttili  Indentiire,  Ifade  the day  of  ^^_^  in  Oik  Tear  of  our 

Lord  one  thousaod  nine  hundred  and 

WltneH«tIi,  That  I, (name  and  retidenee  of  the  ItfMOr)  do  herft- 

hf  lease,  demise,  and  let  vnto  (name  and  resitteime  of  leuee)  a  certain  farm 

or  parcel  of  land,  in  the  city  (or  town)  of countj  of and 

State  of  with  all  the  bnildingH  tbereon  standing^  and  the  appur- 

tenauces  to  the  same  belonging,  bounded  and  described  ag  follCFwa: 

(The  premiteg  need  not  be  detcnbed  qvite  so  minutely  or  fvTly  ai  u  proper 
tn  a  deed  or  mortgage  of  land,  but  ffiu«t  he  to  deicrtbed  at  to  identify  them 
perfectly,  and  maJce  it  certain  jvat  uAat  premitet  are  leiued.) 

To  Hold  for  the  term  of from  the day  of .  ,..  .  yield- 
ing and  paying  therefor  the  rent  of . 
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And  said  lessee  does  promiw  to  pa^  the  said  rent  in  /oar  quarterly  pay- 

mentH  on  the  day  of ,  etc.   (or  ttate  othervrise  just  whsn 

the  2>a^ent«  are  to  he  made)  aod  to  quit  and  deliver  up  the  premises  to  the 
leaaor  or  his  attorney,  peaceably  and  quietly,  at  the  end  of  the  term,  in  as 
good  order  and  condition,  reaaosable  and  proper  use  thereof,  fire  and  other 
unavoidable  casualties  excepted,  as  the  name  now  are  or  may  be  put  into  by 
the  said  lessor,  and  to  pay  the  rent  as  above  atsted,  and  all  taxes  and  duties 
levied  or  to  ba  levied  thereon,  during  the  term,  and  also  the  rent  and  taxes, 
as  above  stated,  for  such  further  time  as  the  leasee  may  hold  the  same;  and 
not  make  or  suffer  any  waste  thereof,  nor  lease  nor  underlet,  nor  permit  any 
other  person  or  persons  to  occupy  or  improve  the  same,  or  any  part  thereof, 
or  make  or  suffer  to  be  made  any  alteration  therein  but  iritb  the  approba- 
tion of  the  lessor  thereto,  in  writing,  having  been  first  obtained;  and  that 
the  lessor  may  enter  to  view  and  make  improvements,  and  to  expel  the  les- 
see, if  he  shall  fail  to  pay  the  rent  and  taxes  as  aforesaid,  or  make  or  suffer 
any  strip  or  waste  thereof,  or  fail  to  fulfill  any  of  the  obligations  hereinafter 
recited.  That  is  to  aay,  the  said  leasee  hereby  covenants  and  agrees  that  he 
wilt  cultivate  the  said  farm  during  all  his  possesaiou  of  the  same,  in  such 
manner  as  good  husbandry  requires,  and  in  especial,  that  he  wOl  (here  intert 
larcf-ally  and  fully  all  the  ogreementa  which  the  partiet  have  made  reapeet- 
ing  the  cultivation  of  the  farm  or  to  which  the  leesor  intend*  to  bind  the 
Icggee,  and  to  which  the  leuee  ii  willing  to  be  bovnd).  And  the  said  lessor 
on  his  part  covenants  that  he  will,  at  the  request  of  the  said  lessee,  renevr 
(he  lease  for  the  period  of  ^___—  years,  to  begin  at  the  eipiration  of  his 

(Signature.)     (_Seai.) 
(Sigttatvre.)     (Seal) 
Signed,  Seated,  and  Deliverei  in  Preeenoe  of 

Another  form  of  farm  lease  will  be  found  among  the  forma  at  the  end  of 
the  chapter  on  Leases. 

7.  HiRiNQ  ON  Shares. — It  is  a  common  practice  in  many  parts 
of  this  eoiintry,  for  the  owner  of  a  farm  to  let  it  "on  shares." 
In  some  countries  the  great  body  of  the  land  is  let  in  this  way; 
the  proprietor  finding  for  the  use  of  the  occupier,  such  cattle, 
seeds,  implements  or  tools  as  may  be  agreed  upon,  and  the  tenant 
or  occupier  of  the  land  paying  to  the  proprietor  the  agreed  pro- 
portion of  the  produce.  This  proportion  varies  in  those  countries 
with  varying  circumstances,  from  one-tenth  to  one-half;  being 
generally  from  one-third  to  one-half.  If  parties  in  this  country 
make  a  bargain  of  this  sort,  and  wish  to  reduce  it  to  writing,  the 
foregoing  form  of  a  lease  will  answer  their  purpose,  provided 
they  write,  in  the  place  of  the  agreement  about  rent  in  that  form, 
what  each  of  the  parties  agrees  to  do  by  their  bargain ;  the  one 
as  to  what  the  lessor  shall  provide  for  the  use  of  the  hirer,  and 
53 
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the  Other  as  to  vhat  share  or  proportion  of  the  prodace  the  lessee 
shall  pay  or  deliver  to  the  lessor  or  owner,  and  how  it  ahaU  be  de- 
livered. 

Other  mles  as  to  the  rights  and  obligations  of  farmers  as 
owners  or  hirers  of  a  farm,  or  lessors  and  leasees,  or  landlord  or 
tenants,  will  be  found  in  our  Chapter  XXXII  on  leases.  Amoi% 
them  are  the  mles  relating  to  repairs,  and  the  obligatiim  of 
either  party  to  make  them,  rebuilding  in  case  of  fires,  assignment 
of  lease,  or  underletting  of  the  whole  or  a  part  of  the  farm,  the 
rights  of  out-going  tenants  to  crops  which  he  sowed  and  which 
mature  after  he  leaves  the  farm,  tenancy  at  will,  and  notice  to 
quit ;  and  other  like  points.  For  the  law  on  these  subjects  we 
refer  to  that  chapter. 
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Undeb  the  provisions  of  this  law — Act  of  June  30,  1906,  SB 
subsequently  amended — ^the  manufacture  within  any  Territory 
or  the  District  of  Columbia  of  any  article  of  food  or  drug  which 
is  adulterated  or  misbranded  within  the  meaning  of  the  Act,  and 
the  trafQc  in  articles  so  adulterated  or  misbranded,  including  the 
importation  from  foreign  countries,  and  the  exportation  thereof, 
is  proliibited  under  heavy  penalties.  Bnles  and  regulations  for 
carrying  out  the  provisions  of  the  Act  are  made  by  the  Secretary 
of  the  Treasury,  Secretary  of  Agriculture,  and  Secretary  of 
Commerce  and  Labor.  Examination  of  specimens  of  food  and 
drugs  are  made  in  the  Bureau  of  Chemistry  of  the  Department 
of  Agriculture,  or  under  the  direction  and  supervision  of  the 
Bureau.  In  case  any  such  specimens  are  found  to  be  adulterated 
or  misbranded  notice  is  given  to  the  parties  interested,  who  have 
an  opportunity  to  be  heard,  and  if  provisions  of  the  Act  are 
found  to  be  violated,  facts  are  certified  to  the  District  Attorn^ 
for  action. 

"The  term  'drug'  as  used  in  this  Act  includes  all  medicines 
and  preparations  recognized  in  the  United  States  Pharmacopoeia 
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or  National  Formulaiy  for  internal  or  external  ose,  and  any  sub- 
stance or  mixture  of  aabstances  intended  to  be  used  for  the  cure, 
mitigation,  or  prevention  of  disease  of  either  man  or  other  ani- 
mals. The  term  '  food'  includes  all  articles  used  for  food,  drink, 
confectionery,  or  condiment  by  man  or  other  animals,  whether 
mmple,  mixed,  or  compound." 

' '  Ad  article  shall  be  deemed  adulterated : 

' '  In  the  ease  of  drags : 

* '  1.  If,  when  sold  under  or  by  a  name  recognized  in  the  United 
States  PharmacopcBia  or  National  Formulary,  it  differs  from  the 
.  standard  of  strength,  quality,  or  purity,  as  determined  by  the 
test  laid  down  in  the  U.  S.  Pharmaeop<ma  official  at  the  time  of 
JDvest^tion.  Provided,  that  no  dn^  defined  in  the  U.  S.  Phar- 
macop<eia  shall  be  deemed  to  be  adulterated  under  this  provision 
if  the  standard  of  strength,  quality,  ot  purity  be  plainly  stated 
upon  the  bottle,  box,  or  other  container  thereof,  although  the 
standard  may  differ  from  that  determined  by  the  test  laid  down 
in  the  U,  S.  Pharmacopceia. 

"2.  If  its  strength  or  purity  fall  below  the  professed  standard 
or  quality  imder  which  it  is  sold. 

"In  the  case  of  confectionery: 

"If  it  contain  terra  alba,  barytes,  talc,  chrome  yellow,  or  other 
mineral  substance  or  poisonous  color  or  flavor,  or  other  ingredient 
deleterious  or  detrimental  to  health,  or  any  vinous,  malt,  or  spir. 
ituous  liquor,  or  compound  or  narcotic  drug. 

"In  the  case  of  food: 

"1.  If  any  substance  has  been  mixed  and  packed  with  it  so  aa 
to  reduce  or  lower  or  injuriously  affect  its  qnality  or  strength. 

"2.  If  any  substance  has  been  substituted  wholly  or  in  part 
for  the  article. 

"3.  If  any  valuable  constituent  of  the  article  has  been  wholly 
or  in  part  abstracted. 

"4.  If  it  be  mixed,  colored,  powdered,  coated,  or  stained  in  a 
manner  whereby  damage  or  inferiority  is  concealed. 

"5.  If  it  contain  any  added  poisonous  or  other  added  dele- 
terious ingredient  which  might  render  such  article  injurious  to 
health ;  provided  that  when  in  the  preparation  of  food  products 
for  shipment  they  are  preserved  by  any  external  application  ap- 
plied in  snch  manner  that  the  preservation  is  neerasarily  re- 
moved mechanically,  or  by  maceration  in  wat*,  or  otherwise,  and 
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directioBS  for  the  removal  of  said  preservative  shall  be  printed 
on  the  covering  or  the  package,  the  provisions  of  this  Act  shall 
be  construed  as  applying  only  when  said  products  are  ready  for 
consumption. 

"6.  If  it  consists  in  whole  or  in  part  of  a  filthy,  decomposed, 
or  putrid  animal  or  vegetable  substance,  or  any  portion  of  an 
animal  unfit  for  food,  whether  manufactured  or  not,  or  if  it  is 
the  product  of  a  diseased  animal,  or  one  that  has  died  otherwise 
than  by  slaughter." 

"The  term  'misbranded'  shall  apply  to  all  drugs,  or  articles 
of  food,  or  articles  which  enter  into  the  composition  of  food,  the 
package  or  label  of  which  shall  bear  any  statement,  design  or 
device  regarding  such  article,  or  the  ingredients  or  substances 
contained  therein,  which  shall  be  false  or  misleading  in  any  par- 
ticular, and  to  any  food  or  drug  product  which  is  falsely  branded 
as  to  the  State,  Territory,  or  country  in  which  it  is  manufactured 
or  produced." 

"In  the  case  of  drugs  an  article  shall  also  be  deemed  mis- 
branded: 

"1.  If  it  be  an  imitation  of,  or  offered  toe  sale  under  the  name 
of,  another  article. 

"2,  If  the  contents  of  the  package  as  originally  put  up  shall 
have  been  removed  in  whole  or  in  part,  and  other  contents  shall 
have  been  placed  in  such  package,  or  if  the  package  fail  to  bear 
a  statement  on  the  label  of  the  quantity  or  proportion  of  any 
alcohol,  morphine,  opium,  cocaine,  heroin,  alpha  or  beta  eucaine, 
chloroform,  cannabis  indica,  chloral  hydrate,  or  acetanilide,  or 
any  derivative  or  preparation  of  any  of  such  substance  contained 
therein. 

"3.  If  its  package  or  label  sliall  bear  or  contain  any  statement, 
design  or  device  regarding  the  curative  or  therapeutic  effect  of 
such  article  or  any  of  the  ingredients  or  substances  contained 
therein,  which  is  false  and  fraudulent. 

"In  the  case  of  food; 

"1.  If  it  be  an  imitation  of,  or  offered  for  sale  under  the  dis- 
tinctive name  of,  another  article. 

"2.  If  it  be  labeled  or  branded  so  as  to  deceive  the  purchaser, 
or  purport  to  be  a  foreign  product  when  it  is  not  so,  or  if  the 
contents  of  the  package  as  originally  put  up  shall  have  been  re- 
moved in  whole  or'  in  part  and  other  contents  shall  have  been 
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placed  in  such  package,  or  if  it  fail  to  bear  a  statement  on  the 
label  of  the  quantity  or  proportion  of  any  morphine,  opium, 
cocaine,  heroin,  alpha  or  beta  eucaine,  chloroform,  canoabis 
indica,  chloral  hydrate,  or  acetanilide,  or  any  derivative  or  prep- 
aration of  any  of  such  substances  contained  therein. 

"3.  If  in  package  form,  the  quantity  of  the  contents  bo  not 
plainly  and  conspicuously  marked  on  the  outside  of  the  package 
in  terms  of  weight,  measure  or  nimierical  count :  Provided,  how- 
ever. That  reasonable  variations  shall  be  permitted,  and  toler- 
ances and  also  exemptions  as  to  small  packages  shall  be  estab- 
lished by  rubs  and  regulations  made  in  accordance  with  section 
three  of  this  Act, 

"i.  If  the  package  containing  it,  or  its  label,  shall  bear  any 
statement,  design,  or  device  regarding  the  ingredients  or  the  sub- 
stances contained  therein,  which  statement,  design,  or  device 
shall  be  false  or  misleading  in  any  particular ;  Provided,  that  an 
article  of  food  which  does  not  contain  any  added  poisonous  or 
deleterious  ii^redients  shall  not  he  deemed  to  be  adulterated  or 
mishranded  in  the  following  cases : 

"o.  In  the  case  of  mixtures  or  compounds  which  may  be  now 
or  from  time  to  time  hereafter  known  as  articles  of  food,  under 
their  own  distinctive  names,  and  not  an  imitation  of  or  offered 
for  sale  under  the  distinctive  name  of  another  article,  if  the  name 
be  accompanied  on  the  same  label  or  brand  with  a  statement  of 
the  place  where  said  article  has  been  manufactured  or  produced. 

"b.  In  the  case  of  articles  labeled,  branded,  or  tagged  so  as  to 
plainly  indicate  that  they  are  compounds,  imitations,  or  blends, 
and  the  word  'compound,'  'imitation,'  or  'blend,'  as  the  case 
may  be,  is  plainly  stated  on  the  package  in  which  it  is  offered 
for  sale ;  Provided,  that  the  term  '  blend '  as  used  herein  shall  be 
construed  to  mean  a  mixture  of  like  substances,  not  excluding 
harmless  coloring  or  flavoring  ingredients  used  for  the  purpose 
of  coloring  and  flavoring  only ;  And  provided  further,  that  noth- 
ing in  this  Act  shall  be  construed  as  requiring  or  compelling  pro- 
prietors or  manufacturers  of  proprietary  foods  which  contain  no 
unwholesome  added  ingredient  to  disclose  their  trade  formulas, 
except  in  so  far  as  the  provisions  of  this  act  may  require  to  secure 
freedom  from  adulteration  or  misbranding. 

"c.  No  dealer  shall  be  prosecuted  under  the  provisions  of  this 
Act  when  he  can  establish  a  guaranty  signed  by  the  wholesaler, 
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jobber,  manofacturer,  or  other  party  residing  in  the  United 
States,  from  whom  he  purchases  such  articles,  to  the  effect  that 
the  same  is  cot  adultwated  or  misbranded  within  the  meaning 
of  this  Act,  designating  it.  Said  guaranty,  to  afford  protection, 
shall  contain  the  name  and  address  of  the  party  or  parties  mak- 
ing the  sale  of  snch  articles  to  such  dealer,  and  in  such  case  said 
party  or  parties  shall  be  amenable  to  the  prosecutions,  fines  and 
other  penalties  which  would  attach  in  due  course  to  the  dealer 
under  the  provisions  of  this  Act. 

"Any  article  of  food,  drug,  or  liquor  that  is  adulterated  or 
misbranded  within  the  meaning  of  this  Act,  and  is  being  trans- 
ported from  one  State,  Territory,  District,  or  insular  possession, 
to  another  for  sale,  or,  having  been  transported,  remains  un- 
loaded or  unsold  or  in  original  unbroken  packages,  or  if  it  bn 
sold  or  offered  for  sale  in  the  District  of  Columbia  or  the  Terri- 
tories or  insular  possessions  of  the  United  States,  or  if  it  be  im- 
ported from  a  foreign  coontry  for  sale,  or  intended  for  exporta- 
tion to  a  foreign  country,  is  liable  to  be  seized  and  confiscated, 
and  may  be  destroyed  or  disposed  of,  and  the  proceeds,  less  the 
costs,  paid  into  the  treasury  of  the  United  States.  But  the  owner 
may  prevent  such  confiscation  or  sale  by  a  good  and  anfficieni 
bond  that  such  articles  are  not  to  be  sold  or  otherwise  disposed 
of  contrary  to  the  provisions  of  this  act 

"The  Secretary  of  the  Treasury  shall  deliver  to  the  Secretary 
of  the  Board  of  Agriculture,  from  time  to  time,  samples  of  foods 
and  drugs  which  are  being  imported  in  the  United  States  for  sale, 
or  offered  for  exportation;  and  if  found  adulterated  or  mis- 
branded  within  the  meaning  of  this  Act,  or  dangerous  to  health, 
may  refuse  admission ;  but  pending  the  decision  on  this  matter, 
the  goods  may  be  delivered  to  the  owner  on  the  deposit  of  a  good 
and  sufficient  security." 

It  is  provided  that  the  act  or  omission  of  an  agent,  if  within 
the  scope  of  his  authority,  shall  be  deemed  the  act  of  the  persoa 
or  corporation  whom  he  represents. 
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BIOHTS  AND  DUTIES  OP  OWNERS. 

The  extensive  use  of  the  automobile  which  has  c«ne  aboat  since 
this  book  was  originally  written  makes  it  desirable  to  add  a  few 
words  as  to  the  rights  and  duties  of  owners  and  users  of  these  ve- 
hicles. 

Qenerally  speaking',  these  ri^ts  and  duties  relative  to  other 
users  of  the  highway  are  the  same  as  those  of  horse-drawn  ve- 
hicles, sabject  to  such  regulations  as  the  dangerous  qualities  of 
these  powerful  machines  have  rendered  necessary  for  the  protec- 
tion of  the  public.  On  the  one  hand  the  motorist  is  entitled  with 
all  other  members  of  the  public  to  the  free  use  of  the  public  h^h- 
ways  and  streets ;  on  the  other  hand  he  has  no  superior  r^ht  of 
way,  and  cannot  by  blowing  his  horn  require  every  one  else  to 
make  way  for  him. 

Like  all  other  drivers  of  vehicles  upon  the  puWic  highway,  the 
motorist  is  bound  to  use  reasonable  care  to  avoid  injuring  others. 
What  is  reasonable  care  varies  with  the  situation  in  which  he  is 
placed  and  the  degree  of  danger  involved;  what,  for  instance 
would  be  a  reasonable  rate  of  speed  on  an  open  country  road 
might  be  recklessly  excessive  in  a  crowded  city  street.  The  very 
fact,  however,  that  the  machine  which  he  operates  is  so  powerful 
and  capable  of  such  high  speed  imposes  upon  him  at  all  times  the 
duty  of  a  special  degree  of  care  proportionate  to  these  dangerous 
qoalities. 

In  most  of  the  states  the  rate  of  speed  permitted  on  the  high- 
ways is  regelated  by  statute,  sometimes  by  specifying  the  maxi- 
mum number  of  miles  allowed  per  hour,  and  sometimes,  as  in 
MassachuBctts,  by  prohibiting  a  rate  of  speed  "greater  than  is 
reasonable  and  proper,  having  regard  to  traffic  and  the  use  of  the 
way,  and  safety  of  the  public,"  but  specifying  certain  rates  of 
speed  as  prima  facie  excessive. 

Driving  at  a  rate  of  speed  in  excess  of  the  legal  limits,  when 
an  accident  results,  is  prima  facie  proof  of  negligence,  and  where 
the  death  of  a  person  is  caused  by  wilful  and  reckless  overspeed- 
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lug  the  driver  may  be  convicted  of  manslai^hter.  It  is  no  de- 
fense in  such  a  case  that  after  the  person  injured  was  seen  every 
effort  was  made  to  avoid  the  accident. 

Keeping  within  the  limits  prescribed  by  statute  does  not  how- 
ever exempt  the  driver  from  all  further  responHibility  on  this 
point.  "On  the  contrary"  says  the  Court  in  a  recent  ease,  "he 
atill  remains  bound  to  anticipate  that  he  may  meet  persons  at  any 
point  in  the  public  street,  and  he  must  keep  a  proper  look-out  for 
them  and  keep  his  machine  under  such  control  as  to  enable  him 
to  avoid  collision  with  another  person,  using  proper  care  and 
caution,  and  if  necessary,  he  must  alow  up  and  even  stop.  No 
blowing  of  a  born  or  of  a  whistle  or  ringing  of  a  bell  or  gong, 
without  an  attempt  to  slacken  the  speed  la  sufficient  if  the  cir- 
cumstances demand  that  the  speed  be  slackened  or  machine  ' 
stopped,  and  such  a  course  is  reasonably  poamble.  The  true  test 
is  that  he  must  use  all  the  care  and  caution  which  an  ordinary 
prudent  and  careful  driver  would  have  exercised  under  the  same 
circumstances. ' ' 

A  pedestrian  has  the  same  righto  in  the  street  or  highway  as 
an  automobile,  and  is  not  restricted  to  the  use  of  cross-walks. 
The  motorist  approaching  a  pedestrian  in  the  traveled  part  of  a 
highway  should  give  warning  with  his  horn  or  bell,  and  if  neces- 
sary, slow  up  or  stop.  He  is  held  to  a  special  degree  of  care  in 
the  case  of  children  and  of  old  or  infirm  persons.  On  the  other 
hand  he  has  a  right  to  assume  that  any  person  using  the  highway 
is  in  full  possession  of  the  senses  of  sight  and  hearing,  and  may 
act  on  that  assumption  until  he  has  reason  to  believe  the  contrary. 
Ordinarily,  a  pedestrian  has  no  right  of  way  superior  to  that  of 
the  driver  of  a  vehicle ;  each  may  continue  his  own  course,  with 
relative  regard  for  the  other's  rights  of  travel,  and  the  driver  of 
an  automobile  is  not  bound  to  stop  unless  it  is  necessary  to  pre- 
vent a  collision.  Not  unfrequcntly,  a  pedestrian  becomes  fright- 
ened or  confused  in  his  efforts  to  avoid  an  approaching  automo- 
bile. In  such  a  case  it  has  been  held  that  the  driver  should  not 
proceed,  zigzagging  back  and  forth  in  the  effort  to  avoid  a  colli- 
sion, but  should  bring  his  machine  to  a  stop. 

As  the  attention  of  the  driver  must  of  neeessily  be  specially 
concentrated  on  what  is  in  front  of  him:  he  is  not,  as  a  general 
rule  required  to  keep  a  look-out  backward  to  see  whether  others 
are  approaching  in  his  rear;   but  to  back  his  machine  without 
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lookinif  behind  for  the  safety  of  others,  especially  when  close  to 
a  cross-wallc  in  a  city  street  is  gross  and  inexcusable  negligence. 

The  driver  of  an  automobile  is  not  bound  to  slow  up  in  passing 
a^street  car  when  in  motion,  lest  a  passenger  should  jump  off  in 
his  path,  but  when  a  car  is  standing  at  a  customary  stopping- 
point  he  is  bound  to  know  that  persons  have  a  right  to  pass  and 
repass  to  and  from  the  sidewalk  and  he  must  slow  up  and  take 
special  care  to  avoid  an  accident.  On  the  other  hand  a  person 
boarding  a  car  and  seeing  an  automobile  approaching  must  on  his 
part  take  reasonable  care  to  avoid  being  run  over. 

As  the  safety  of  other  luers  of  the  highway  requires  the  full 
and  constant  exercise  of  the  senses  of  sight  and  hearing  on  the 
part  of  the  driver  of  an  automobile  it  has  been  held  that  for  a 
man  blind  of  one  eye  and  of  imperfect  vision  to  attempt  to  oper- 
ate an  automobile  on  a  public  road  is  of  itself  evidence  of  negli- 
gence. For  substantially  the  same  reason  it  is  held  to  be  gross 
negligence  for  s  man  to  operate  an  automobile  when  under  the 
influence  of  intoxicating  liquor,  and  in  most  of  the  States  a  heavy 
penalty  is  imposed  for  doing  so. 

When  approaching  an  intersecting  street  or  a  bridge  or  a  sharp 
turn  or  curve  in  the  road  or  a  steep  declivity  the  driver  is  re- 
quired to  slacken  speed  and  to  give  due  warning  of  bis  approach 
by  sounding  his  horn  or  other  signaling  device. 

As  an  automobile  may  be  halted  nearer  a  railroad  track  than 
a  horse  can  usually  be  driven  with  safety,  the  driver  has  a  better 
opportunity  to  look  for  approaching  trains.  In  approaching  a 
railroad  crossing,  therefore,  the  law  holds  the  driver  "rigidly  to 
such  reasonatile  care  and  precaution  as  go  to  his  own  safety  and 
that  of  the  traveling  public,"  and  it  has  been  held  that  before 
attempting  to  cross  the  track  he  is  bound  to  obey  strictly  the  rule 
to  stop,  look,  and  listen. 

When  an  automobile  is  left  unattended  in  the  street  the  laws 
of  some  states  require  that  it  shall  be  chained  or  locked  to  prevent 
its  being  started  by  unauthorized  persons,  but  in  the  absence  of 
such  legislation  it  is  usually  aufQcient  to  shut  off  the  power,  and 
if  a  strai^ter  afterwards  starts  the  machine,  and  an  accident  re- 
sults the  owner  will  not  be  responsible. 

In  the  country,  domestic  animals  of  all  kinds  are  often  met 
with  on  the  highway,  and  many  motorists  seem  to  suppose  that 
they  are  there  at  their  peril,  and  that  they  themselves  have  no 
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Auty  in  relation  to  them  or  at  least  that  all  that  la  required  of 
them  under  any  circumstancea  is  the  sounding  of  -the  horn.  This 
is  a  mistake.  The  owners  of  sach  animals  when  the  latter  are 
lawfully  on  the  highway  have  the  same  rights  as  other  users  of 
the  h^hway,  and  in  all  cases  they  are  entitled  to  be  protected 
against  wanton  or  reckless  sets  by  others.  The  motorist  is  bound 
to  use  every  reasonable  precaution  to  avoid  running  down  sueh 
animals,  dogs  included. 

The  relative  rights  and  duties  of  motorists  and  drivers  of 
horse-drawn  vehicles  have  frequently  come  in  question.  Both 
are  equally  entitled  to  use  the  highway  and  the  mere  fact  that  the 
presence  or  the  operatitm  of  the  automobile  may  cause  the  horse- 
man annoyance  or  even  danger  gives  the  latter  no  legal  ground 
for  complaint.  Even  though  the  horse  be  frightened  by  the  sight 
or  sound  of  the  automobile  and  an  accident  results,  the  motorist 
will  not  be  responsible  unless  there  has  been  some  want  of  care 
on  his  part.  If,  however,  he  sees  that  the  horse  is  frightened,  or 
if  the  driver  warns  him  that  there  is  danger,  he  is  bound  to  do 
everything  in  his  power  to  prevent  an  accident  by  slowing  down 
or  stopping  altogether,  or  even,  if  necessair,  by  stopping  the 
operation  of  the  engine.  It  is  provided  by  statute  in  most  of  the 
States  that  the  driver  of  the  horse  may  require  the  motorist  to 
take  these  measures,  by  raising  his  hand  or  otherwise  signaling 
that  his  horse  is  frightened,  bat  it  would  seem  that  the  obligation 
of  the  motorist  in  this  regard  is  substantially  the  same  in  the  ab- 
sence of  any  statutory  requirement. 

Like  the  drivers  of  all  other  vehicles  the  motorist  is  bound  to 
conform  to  "the  law  of  the -road" — ^that  is,  in  meeting  another 
vehicle  he  must  turn  out  to  the  right  beyond  the  middle  line  of 
the  traveled  part  of  the  road,  and  in  passing  another  vehicle  go- 
ing in  the  same  direction  he  must  turn  to  the  left.  In  England 
and  in  Canada  the  rule  is  the  reverse  of  that  in  this  conntry. 
When  about  to  pass  another  vehicle  the  motorist  must  give  notice 
by  sounding  his  horn  and  the  vehicle  in  front  must  then  turn  out 
to  the  right  BO  as  to  allow  him  to  pass  unless  there  is  room  enough 
to  pass  without  doing  so.  This  rule,  however,  is  subject  to  the 
qualifications  that  if  the  road  is  narrow  the  vehicle  in  front  may 
continue  on  its  way  until  it  reaches  a  place  where  it  can  con- 
veniently turn  out  and  allow  the  other  to  pass. 
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For  an  antomobile,  or  other  vehicle,  to  be  numing  on  the 
wrong  side  of  the  road  is  prima  facie  proof  of  negligence  on  the 
part  of  the  driver,  but  this  presumption  may  be  rebutted  by 
showing  that  he  had  some  valid  reason  for  his  action,  as,  for  in- 
stance, that  the  road  was  obstructed,  that  he  was  obliged  to  turn 
aside  to  avoid  collision  with  some  other  vehicle,  or  that  be  was 
about  to  stop  on  that  side  of  the  road  or  to  turn  into  a  side  road ; 
but  it  is  not  a  sufficient  excuse  that  the  road  on  the  right  side  is 
rough  or  not  in  good  repair,  luiless  it  is  actually  dai^erous ;  and 
the  fact  that  a  vehicle  is  on  the  wrong  side  of  the  road  does  not 
al»oIve  the  drivers  of  other  vehicles  from  the  obligation  to  use  all 
reasonable  care  to  avoid  collision  with  it.  Both  in  this  and  in 
other  cases  it  is  a  general  rule  that,  without  regard  to  the  original 
fault,  the  party  who  has  "the  last  clear  chance"  to  avoid  an  acci- 
dent is  the  one  on  whom  the  final  responsibility  falls. 

While  the  motorist  is  bound  under  all  ordinary  circumstances 
to  obey  the  law  of  the  road  as  well  as  all  other  statutory  require- 
ments, emergencies  may  arise  where  too  rigid  adherence  to  rules 
is  uo justifiable.  In  all  cases  he  must  exercise  ordinary  fairness 
and  good  judgment  in  reference  to  the  rights  of  other  users  of 
the  highway.  As  was  said  by  an  eminent  jndge,  "The  law  ex- 
pects the  driver  to  use  common  sense." 

In  case  of  an  accident  the  motorist  is  generally  required  by 
law  to  stop  and  to  give  his  name  and  address,  and  the  place  of 
registraticHi  and  number  of  bis  automobile,  for  the  purpose  of 
future  identification.  Neglect  or  refusal  to  do  so  wUl  subject 
him  to  a  heavy  penalty. 

"When  the  automobile  is  operated  by  some  person  other  than 
the  owner  questions  frequently  arise  as  to  the  liability  of  the 
latter  in  case  of  accident.  In  such  case  the  mere  fact  that  he  is 
the  owner  does  not  make  him  liable ;  it  must  appear  further  that 
the  person  actually  in  charge  of  the  machine  was  employed  by 
him  and  acting  in  his  service.  Even  the  fact  that  the  operator  is 
his  son  or  daughter  does  not  make  him  responsible.  The  question 
still  arises:  Was  the  child  engaged  in  the  parent's  business  or 
acting  under  his  instructions  or  control,  or  at  his  request?  Thus 
■where  a  dailghter  took  a  party  of  friends  to  ride  in  her  father's 
antomobile,  without  his  authority,  it  was  held  that  he  was  not 
responsible ;  and  the  same  decision  was  made  where  a  son  was 
permitted  to  use  the  father's  antomobile  for  purposes  of  his  own. 
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On  the  other  hand  when  a  man  had  bought  an  automobile  For  the 
general  use  of  his  family,  which  was  operated  only  by  his  minor 
son,  and  his  wife  had  general'  permission  to  use  it  without  special 
requeat,  it  was  held  that  the  son  when  taking  his  mother  to  ride 
was  acting  in  accordance  with  the  general  instruetions  of  his  fa- 
ther, express  or  implied,  and  that  the  father  was  responsible  for 
his  negligence. 

Nor  is  it  sufficient  that  the  general  relations  of  employer  and 
employee  subsist  between  the  parties.  The  automobile  owner  is 
not  in  all  cases  responsible  for  the  acts  of  his  cbaufFeur.  It  is 
only  when  the  latter  is  acting  within  the  scope  of  his  employment 
— when  he  is  acting  under  his  employer's  directions  or  in  the 
performance  of  his  businesa  that  the  employer  is  responsible  for 
his  acts  or  his  negligence.  Thus,  when  the  chauffeur  goes  in  his 
employer's  automobile  on  a  pleasure  ride  or  on  his  own  business 
the  employer  is  not  responsible.  So,  when  a  chaofFeur  was  sent 
by  his  employer  on  an  errand  and  he  went  first  in  another  direc- 
tion for  a  purpose  of  bis  own  and  there  met  with  an  accident  it 
was  held  that  his  employer  was  not  liable  to  the  person  injured. 
So  also,  when  one  borrows  an  automobile  the  owner  is  not  re- 
sponsible for  any  accident  while  it  is  under  the  control  and  man- 
agement of  the  borrower. 

As  these  powerful  machines  would  endanger  the  safe^  of 
other  users  of  the  highways  unless  managed  with  care  and  skill 
their  use  has  been  subjected  to  regulation  in  nearly  all  of  the 
States;  the  machines  must  be  registered  and  numbered,  the 
operators  licensed,  the  speed  limited,  the  use  of  lights  regulated, 
etc.  These  statutes  vary  greatly  in  their  provisions  and  are  eon- 
stantly  changing;  it  would  be  impracticable  for  us  to  give  even 
an  abstract  of  them  sufficiently  full  to  be  of  practical  value.  At 
the  same  time  iti  is  extremely  important  for  every  owner  and 
operator  of  an  automobile  that  he  should  not  only  be  thoroughly 
familiar  with  the  laws  of  his  own  State  on  this  subject,  but  that 
before  going  into  another  State  he  should  ascertain  what  the  laws 
of  that  State  require,  especially  on  the  subject  of  registration, 
operator's  license  and  speed  limits.  By  so  doing  he  may  save 
himself  great  annoyance  and  expense  troai  unintentional  viola- 
tion of  law.  Copies  of  the  laws  on  this  subject  can  usually  be 
obtained  by  application  to  the  proper  authorities  at  the  State 
capital. 
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The  most  important  of  these  statutes  are  those  requiring  the 
registration  of  automobiles  and  the  display  upon  them  of  the 
registration  numbers.  The  results  of  failure  to  register — aside 
from  the  penalty  imposed — depend  upon  the  terms  of  the  statute. 
Thus,  for  example,  under  the  earlier  statute  of  Massachusetta 
such  failure  was  treated  only  as  evidence  of  negligence,  but  under 
a  later  statute  which  provided  that  no  automobile  shall  be  used  on 
a  highway  that  is  not  registered  as  required  by  law  it  was  held 
that  the  operator  of  an  unregistered  automobile  is  a  mere  tres- 
passer on  the  highway  and  that  other  users  of  the  highway  have 
only  the  duty  not  to  injure  him  by  wantonness  or  recklessness. 
Accordingly  in  such  cases  it  was  held  that  none  of  the  occupants 
of  the  automobile  could  recover  in  case  of  accident,  even  if  they 
were  not  aware  that  it  was  not  registered.  By  a  still  later  stat- 
ute, however,  it  is  now  provided  that  failure  to  observe  the  regis- 
tration laws  cannot  be  pleaded  in  defense  unless  the  plaintiff  waa 
the  owner  or  operator  of  the  vehicle,  or  knew  that  the  law  was 
being  violated. 

Failure  to  obtain  an  operator's  license,  on  the  contrary,  is  held 
to  be  only  evidence  of  negligence,  and  does  not  of  itself  deprive 
the  operator  or  the  owner  of  the  right  to  recover  for  any  injury 
due  to  the  negligence  of  another  where  want  of  skill  on  the  part 
of  the  operator  himself  did  not  contribute  to  the  accident.  The 
same  principle  is  applied  in  other  cases  of  breach  of  statutory 
regulations  such  as  the  failure  to  carry  lights  or  to  conform  to 
the  law  of  the  road.  If  an  accident  is  due  wholly  or  in  part  to 
the  failure  to  conform  to  any  such  regulation  the  motorist  will  be 
held  liable  in  damages  to  the  person  injured ;  and  if  he  himself 
or  his  machine  is  injured  and  such  failure  on  his  part  has  con- 
tributed to  the  accident  he  will  be  unable  to  recover  damages, 
even  when  the  accident  resulted  primarily  from  the  negligence  of 
the  other  party;  but  where  the  accident  is  in  no  part  attributed 
to  the  failure  to  comply  with  the  law,  such  failure  will  be  no  bar 
to  his  recovery.  This  doctrine  of  contributory  negligence  applies 
also  to  all  other  kinds  of  negligence  as  well  as  to  the  failure  to 
comply  with  statutory  regulations — where  the  party  claiming 
damages  has  himself,  been  guilty  of  negligence  he  cannot  recover. 

The  statute  usually  requires  that  the  motorist  shall  always 
have  with  him  when  operating  his  machnie  both  the  certificate  of 
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registry  of  his  automobile  and  his  operator's  license,  and  failure 
to  do  so  subjects  him  to  a  penalty. 

An  automobile  may  be  insured  against  damage  or  destruction 
by  fire  whether  occasioned  by  any  external  cause  or  by  ignition 
or  explosion  in  the  machine  itself,  gainst  loss  or  damage  while 
in  course  of  transportation  by  land  or  water,  against  injury  from 
collision  with  other  objects  or  other  accident,  and  against  theft. 

The  owner  may  also  be  insured  against  claims  for  damages  for 
death,  or  for  injury  to  the  persona  or  property  of  others,  occa- 
sioned by  collision  with  his  machine. 


CHAPTEB  XITX. 

WOKXim'S  OOKPnrBATIOH  LAWS. 

Under  the  common  law  an  employer  was  responsible  for  acci- 
dental injuries  suffered  by  his  employees  only  when  the  accident 
was  due  to  some  negligence  on  his  part,  or  on  the  part  of  some 
one  to  whom  he  had  entrusted  the  superintendence  of  his  bnsi- 
ness.  In  an  action  for  damages  resnlting  from  each  an  accident 
not  only  was  the  employee  required  to  prove  the  fact  of  the  em- 
ployer's negligence  but  the  employer  might,  among  other  things, 
plead  in  defence,  (1)  contributory  negligence — ^that  is,  that  the 
accident  was  due  in  part  to  the  neg%ence  or  carelessness  of  the 
employee;  (2)  voluntary  assumption  of  risk — ^that  is,  that  the 
employee,  knowing  that  there  were  certain  dangers  incident  to 
the  work  in  which  he  was  to  be  engaged,  volnntarily  entered  upon 
the  employment  and  thereby  assumed  the  risk  of  any  injury  not  ' 
directly  traceable  to  the  employer's  Diligence,  and  (3)  the  fel- 
low servant  doctrine — ^that  is,  that  the  accident  was  due  to  the 
carelessness  or  negligence  of  a  fellow  employee  for  whose  conduct 
the  employer  was  not  responsible. 

The  results  of  this  system  were  extremely  unsatisfoctory. 
Both  the  theory  of  the  employer's  negligence  as  the  ground  for 
compensation  to  the  employee,  and  the  defenses  which  the  em- 
ployer was  allowed  to  set  up,  whatever  may  have  been  the  case 
at  an  earlier  day,  are  admittedly  inapplicable  to  modem  indus- 
trial conditions. 
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The  first  dianges  in  the  law  merely  increased  in  certain  re- 
spects the  employer's  responsibility,  making  him  answerabls  to 
his  employees  for  the  negligence  of  other  employees  entrusted 
with  the  duty  of  superintendence,  and  for  defects  in  the  ma- 
chinery and  appliances  famished  for  the  performance  of  the 
work.  This  was  the  substance  of  the  "Employers'  Liability 
Laws, ' '  enacted  in  England  and  in  a  considerable  number  of  the 
States. 

These  laws,  however,  failed  to  effect  the  object  desired.  On 
the  one  hand  there  were  a  very  large  number  of  industrial  acci- 
dents not  directly  traceable  to  the  negl^nee  of  either  the  em- 
phiyer  or  the  employee,  and  for  which  the  employee  therefore 
could  recover  no  compensation,  while  in  any  case  the  expense  of 
prosecuting  the  employee 's  claim  usually  absorbed  a  large  part 
of  any  sum  finally  recovered.  On  the  other  hand  there  was  no 
established  rule  for  compensation,  and  the  employer  often  had  to 
pay  excessive  sums  awarded  by  sympathetic  or  prejudiced  juries. 
There  resulted  a  growing  sentiment  that  compensation  for  indos- 
trial  accidents  shoiild  be  put  upon  an  entirely  different  basis  and 
that  the  best  practical  way  of  dealing  with  the  matter  was  to 
treat  such  accidents  as  incident  to  the  business,  making  the  em- 
ployer primarily  responsible  in  all  cases,  without  regard  to  the 
question  of  negligence.  In  this  way  compensation  for  injories 
would  form  a  r^ular  part  of  the  cost  of  conducting  the  business, 
and  would  ultimately  be  paid  by  the  public  as  a  part  of  the  cost 
of  production.  An  essential  part  of  the  plan  also  was  the  estab- 
lishment of  a  definite  basis  for  ctnnpensation  for  injuries  of  dif- 
ferent kinds,  the  amount  in  each  case  depending  upon  the  char- 
acter and  the  d^ree  of  the  injury.  The  result  is  the  "Work- 
men's Compensation  Laws."  Laws  of  this  kind  have  now  been 
enacted  in  a  large  majority  of  the  States  in  the  Union.  "While . 
they  are  all  based,  upon  the  same  general  principles,  tbey  vary 
widely  in  their  scope  and  in  their  details.  It  would  be  imprac- 
ticable to  give  them  in  full  in  a  work  of  this  kind,  but  we  give 
here  a  general  view  of  the  subject,  followed  at  the  end  of  the 
chapter  by  brief  abstracts  of  the  laws  of  the  several  States. 

FIRST — THE  SCOPE  OP  THE  LAW. 

In  only  a  few  States  have  the  Workmen 's  Compensation  Laws 
hoen  made  absolutely  obligatory.    In  a  large  majority  it  has,  for 
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coBStitational  reasons,  been  made  optional  with  the  employer,  in 
form  at  least,  whether  to  accept  the  provisions  of  the  law  or  not. 
We  say,  in  form,  because  in  every  such  case  the  law  is  so  drawn . 
as  to  put  at  a  distinct  disadvantage  any  employer  who  does  not 
accept  it.  This  is  usually  done  by  providing  that  the  employer 
who  does  not  adopt  the  compensation  system  shall  be  deprived  of 
the  three  special  defenses  above  mentioned,  but  that  this  provi- 
sion shall  not  apply  to  those  who  accept  it.  Where  the  employer 
accepts,  his  employees  are  put  to  a  similar  election,  for  if  they 
choose  to  Htand  outside  of  the  law  their  employer  may  set  up  any 
of  the  above-named  defenses  against  them.  By  accepting  the 
compensation  law  both  parties  waive  all  other  legal  remedies  and 
consent  to  be  governed  exclusively  by  its  provisions. 

In  some  of  the  States  acceptance  of  the  law  is  presumed  unless 
notice  to  the  contrary  is  given  to  the  Industrial  Board  or  other 
state  officials  having  jurisdiction  over  the  operation  of  the  law. 
In  others,  the  employer  must  file  a  written  acceptance.  He  must 
then  notify  his  employees  of  his  acceptance  of  the  law  and  post 
notices  of  such  acceptance  in  his  factory  or  other  place  of  busi- 
ness; the  acceptance  of  the  employees  is  then  conclusively  pre- 
sumed unless  they  give  written  notice  to  the  contrary.  Provision 
is  also  made  for  the  subsequent  withdrawal  of  assent. 

In  most  of  the  Statra  there  are  limitations  to  the  application  of 
the  law.  In  a  few,  aa  in  Louisiana,  New  York,  New  Hampshire, 
and  Washington,  it  is  limited  to  certain  enumerated  "hazardous" 
trades  or  occupations;  although  in  New  York  the  list  is  so  com- 
prehensive that  the  limitation  is  more  nominal  than  real.  In 
other  States  the  provisions  of  the  law  do  not  apply  to  employers 
of  less  than  a  specified  number  of  employees,  varying  from  two 
to  ten,  or  of  casual  employees  or  outworkers.  In  others,  as  in 
Massachusetts,  there  is  an  express  exemption  of  employers  of  do- 
mestic servants  or  of  farm  laborers,  , 

Compensation  is  denied  in  many  States,  when  the  injury  is  due 
to  the  wilful  intention  of  the  employee  to  injure  himself  or  an- 
other, or  where  it  is  due  to  his  intoxication,  or  to  his  neglect  to 
use  safeguards  against  accidents,  which  are  provided  for  him. 
Accidents  due  to  "serious  and  wilful  misconduct"  or  to  "wilful 
misconduct"  are  also  excepted.  Under  the  former  clause  it  is 
held  that  the  word  "serious"  applies  to  the  misconduct  itself,  not 
to  the  actual  consequences  of  it ;  accordingly  not  every  breach  of 
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lulea  deprives  the  employee  of  compensation.  The  word  "wil- 
ful ' '  imports  that  the  conduct  was  deliberate,  and  not  merely  a 
thoughtless  act  done  on  the  spar  of  the  moment,  or  as  the  resnit 
of  some  pressing  emergency.  But  where  a  workman  intentionally 
violates  an  express  order  made  solely  for  the  protection  of  em- 
ployees, and  which  he  fully  understands,  he  is  guilty  of  "serions 
and  wilful  misconduct. ' ' 

SECOND — NAIURE   AND  EXTENT   OP   THE   LIABILITT. 

Even  under  the  compensation  law  the  employer  is  not  the  in- 
surer of  the  employee's  safety  at  all  times  or  under  all  circum- 
stances. His  liability  extends  only  to  ' '  personal  injury  sustained 
l^  an  employee  arising  out  of  and  in  the  course  of  his  employ- 
ment."  This  is  the  language  of  the  Connecticut  statute,  and  in 
substance  it  is  found  in  the  statutes  of  all  the  other  States.  On 
the  other  hand  it  is  sometimes  provided  that  when  the  injury 
is  due  to  the  serious  and  wilful  misconduct  of  the  employer  dou- 
ble the  amotmt  of  the  usual  compensation  shall  be  paid  to  the 
employee,  and  this  clause,  it  is  held,  is  not  limited  to  acta  done 
with  the  positive  intention  of  inflictii^  injnry,  but  includes  reck- 
less acts  evincing  utter  disregard  of  consequences,  and  even  per- 
sistent neglect  to  remedy  dangerous  conditions  of  which  the  em- 
ployer has  actual  knowledge.  In  the  English  statute,  and  in 
those  of  a  considerable  number  of  the  States,  a  further  limitation 
is  introduced — the  injury  must  be  "accidental,"  or  "caused  by 
accident."  The  most  important  effect  of  these  terms  is  in  relar 
tion  to  claims  for  injury  caused  by  disease.  Where  the  word 
"accident"  is  not  used,  it  is  usually — though  not  always — held 
that  death  or  injury  from  disease  is  included.  Thus,  the  Supreme 
Court  of  ^Massachusetts  say,  "It  is  clear  that  personal  injnry 
under  our  act  includes  any  injury  or  disease  which  arises  out  of 
and  in  the  course  of  the  employment,  which  causes  incapacity 
for  work,  and  thereby  impairs  the  ability  of  the  employee  for 
earning  wages."  Accordingly,  it  was  held  in  that  case  that  loss 
of  sight  resulting  from  an  attack  of  optic  neuritis  induced  by 
poisonous  gases  escaping  from  furnaces  which  the  workman  was 
tending  Was  a  "personal  injury"  within  the  meaning  of  the  act. 
In  these  States  death  or  injury  from  "occupational  diseases," 
such  as  lead  poisoning,  is  placed  upon  the  same  level  as  that 
caused  by  external  violence.    On  the  other  hand,  where  the  word 
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"accident"  is  used  compensation  for  the  effects  of  disease  is  de- 
nied, unless  the  disease  results  from  some  actual  physical  injury. 
The  statutes  of  Iowa,  Louisiana,  New  York,  Vermont,  and  some 
other  States  exclude  liability  for  disease  in  express  terms. 

In  this  connection  "the  word  'accident'  is  \ised  in  the  popular 
and  ordinary  sense  of  the  term  as  denoting  au  unlooked  for  mis- 
hap, or  an  untoward  event  which  is  not  expected  or  designed ; ' ' 
and  it  is  said  that  "where  no  specific  time  or  occasion  can  be 
fixed  as  the  time  of  the  alleged  accident  there  is  no  '  injury  by  ac- 
cident' within  the  meaning  of  the  act."  Accordingly,  when  a 
workman  after  ten  days '  service  in  a  bleachery  was  affected  by  a 
rash  caused  by  contact  with  damp  goods  it  was  held  that  he  was 
not  injured  by  accident.  So,  where,  as  the  result  of  years  of 
labor,  a  man  finally  breaks  down  and  has  to  give  up  work.  But 
in  an  English  case  it  was  held  that  where  a  man  died  from  a  dis- 
ease called  "anthrax"  as  the  result  of  a  specific  poison  absorbed 
in  the  course  of  his  employment  as  a  wool  sorter,  bis  death  was 
accidental.  And  under  the  terms  of  an  accident  policy  it  has 
been  held  that  death  due  to  glanders  contracted  by  a  man  in  the 
course  of  his  employment  was  accidental.  The  acceleration  or 
aggravation  of  a  preexisting  disease  or  infirmity  is  an  "injury 
caused  by  accident." 

Sunstroke,  except  under  peculiar  circumstances  is  generally 
considered  as  a  disease.  Frostbites,  too,  have  generally  been 
held  to  be  one  of  the  natural  incidents  of  a  cold  climate,  not 
"arising  out  of  the  employment,"  and  not  "accidental"  injuries. 
But  when  the  nature  of  the  employment  is  such  as  to  expose  the 
workman  in  a  peculiar  degree  to  the  effects  of  heat  or  cold  he 
may  be  entitled  to  compensation ;  as  where  a  sailor,  painting  on 
the  outside  of  a  ship  imder  a  tropical  sun,  suffered  from  the  ef- 
fects of  the  sun's  rays  incressed  by  reflection  from  the  side  of 
the  vessel.  So  heatstroke  caused  by  working  in  front  of  a  fur- 
nace is  held  to  be  an  accidental  injury. 

If  the  original  injury  is  one  for  which  the  employer  is  liable 
he  will  be  liable  also  for  the  incidental  results  of  the  injury;  as 
for  example  where  death  results  from  the  use  of  an  anoBSthetic 
in  an  operation  rendered  necessary  by  the  accident.  So,  where 
a  workman  lost  the  sight  of  one  eye  by  the  spattering  of  hot 
metal,  and  at  the  hospital,  in  a  fit  of  insanity  caused  by  his  in- 
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juries,  jumped  out  of  a  window  and  was  killed,  it  was  held  that 
his  widow  was  entitled  to  compensation  for  his  death. 

"Where  a  workman  unreasonably  refuses  to  submit  to  a  safe 
and  reasonable  operation  which,  will  relieve  or  remove  his  inca- 
pacity to  work  at  his  trade,  his  incapacity  thereafter  is  held  to 
be  the  result  of  his  refusal,  and  not  of  the  original  accident.  In 
such  case,  however,  the  burden  of  proof  is  on  the  employer  to 
ahow  that  the  operation  would  have  effected  the  result  claimed, 
and  that  the  refusal  was  unreasonable.  The  workman  may  jus- 
tify by  showing  that  he  acted  under  the  advice  of  an  honest  and 
competent  physician.  The  same  principle  has  been  applied  where 
the  workman  persistently  neglects  or  refuses  to  conform  to  habits 
of  life  essential  to  his  recovery. 

Again,  the  employee's  injury  must  "arise  out  of  his  employ- 
ment." It  mast  be  due  to  the  character  of  the  work  in  which 
he  is  engaged,  or  to  the  conditions  by  which  he  is  surrounded,  or 
the  dangers  to  which  he  is  peculiarly  exposed  while  performing 
it.  In  the  language  of  the  Supreme  Court  of  Alassachusetts : 
"The  injury  arises  out  of  the  employment  when  there  is  apparent 
to  the  rational  mind,  upon  consideration  of  all  the  circumstances, 
a  causal  connection  between  the  conditions  under  which  the  work 
is  required  to  be  performed  and  the  resulting  injury."  "It  need 
not  have  been  foreseen  or  expected,  but  after  the  event  it  Inust 
appear  to  have  bad  its  origin  in  a  risk  connected  with  the  employ- 
ment, and  to  have  flowed  from  that  sovirce  as  a  rational  conse- 
quence. ' ' 

Thus,  while  the  employer  would  clearly  be  liable  for  injury 
caused  by  an  accidental  explosion  in  the  quarry  in  which  his  em- 
ployee was  working,  he  would  not  be  responsible  if  the  employee 
was  injured  by  a  stray  bullet  fired  from  outside.  So,  it  has  been 
held  that  where  a  man  engaged  in  working  high  up  in  the  air 
upon  the  steel  frame  of  a  building  was  struck  by  lightning,  the 
accident  was  attributable  in  part  to  the  exposed  character  of  the 
place  where  he  was  working,  and  therefore  due  to  his  employ- 
ment, but  that  when  a  factory  operative  was  so  struck  he  was  not 
entitled  to  compensation  as  the  conditions  under  which  he  was 
working  exposed  him  to  no  special  danger.  An  employer  has 
been  held  liable  for  injury  caused  by  the  explosion  of  a  steam 
boiler  operated  by  a  third  party  on  the  floor  below  that  on  which 
nis  business  was  conducted,  on  the  ^ound  that  his  workmen 
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were  necessarily  exposed  to  this  hazard  while  doing  their  work. 
So  too,  where  the  injury  was  caused  by  the  bite  of  a  eat  habitually 
kept  in  the  place  of  employment.  And  where  the  statute  covers 
disease,  the  employer  would  be  liable  for  the  effects  of  an  "occu- 
pational disease"  such  as  lead  or  phosphorous  poisoning,  or  a  dis- 
ease caused  by  bad  drainage  or  other  unhealthfiil  conditions  of 
the  place  where  the  employee  was  required  to  work,  but  not 
where  the  employee  contracted  an  infectious  disease,  such  as 
smallpox,  from  a  fellow  workman.  Thus,  where  a  boy  is  doing 
his  work  was  required  to  use  a  leaky  boat  and  contracted  pneu- 
mcHiia  as  the  result  of  wetting  his  feet,  he  was  held  to  be  entitled 
to  compensation.  On  the  other  hand,  when  a  teamster  became 
temporarily  deranged  while  on  the  road  and  after  driving  about 
aimlessly  a  long  distance  from  his  usual  route  was  found  dead 
from  exposure,  it  was  held  that  there  was  nothing  in  the  nature 
of  his  employment  that  exposed  him  to  danger  of  temporary  de- 
rangement, and  that  the  injury  did  not  arise  "out  of  his  em- 
ployment. ' ' 

Injuries  suffered  by  an  employee  at  the  hands  of  third  persons 
while  in  the  performance  of  his  duty  are  generally  considered  as 
arising  out  of  his  emplcyment.  For  instance,  where  a  paymaster 
was  robbed  of  his  employer's  funds  and  killed  while  engaged  in 
his  regular  duties;  where  a  game-keeper  was  attacked  and  in- 
jured by  a  poacher;  and  where  an  engineer  was  killed  by  a  stone 
thrown  by  a  boy  from  a  bridge  under  which  the  train  was  pass- 
ing. So,  where  a  checker  employed  by  a  merchant  was  assaulted 
and  killed  by  a  drunken  fellow-servant  who  was  known  by  his 
employer  to  he  quarrelsome  and  dangerous  when  intoxicated; 
and  where  a  foreman  whose  duty  it  was  to  keep  order  was  in- 
jured while  attempting  to  stop  a  fight  between  workmen.  On  the 
other  hand  injuries  resulting  from  practical  jokes  played  by  one 
workman  on  another,  or  from  rough  play,  or  from  a  private  quar- 
rel between  workmen  are  generally  held  not  to  arise  out  of  the 
employment.  So  too,  where  the  assault  has  no  relation  to  the 
fact  of  employment,  as  when  it  is  committed  by  a  drunken 
stranger. 

The  fact  that  the  injury  would  not  have  been  suffered  had  the 
workman  been  stronger  or  in  better  health  is  immaterial.  "An 
accident  arises  out  of  the  employment,"  said  the  Ijord  Chancellor 
of  England,  "when  the  required  exertion  producing  the  accident 
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is  too  great  for  the  man  undertaking  the  work,  whatever  the  de- 
gree of  exertion  or  the  condition  of  health."  Accordingly,  it  was 
held  that  the  rupture  of  an  aneai;iam  while  the  workman  was 
tightening  a  screw — a  work  not  involving  excessive  strain — was 
an  accident  arising  oat  of  the  employment ;  and  so  in  a  case  of 
apoplexy  brought  on  by  over  exertion. 

Finally,  the  injury  to  the  employee  must  have  been  sustained 
"in  the  course  of  his  employment."  The  liability  in  this  respect 
does  not  depend  on  whether  the  general  relation  of  employer  and 
employee  subsists  between  the  parties,  bat  whether  at  the  time  of 
the  accident  the  employee  was  actually  in  the  performance  of  the 
employer's  business,  or  under  bis  control  and  subject  to  his  di- 
rection ;  and  it  is  held  that  an  employee  is  deemed  to  be  in  the 
employer's  service  whenever  he  is  present  to  perform  his  duties 
as  a  servant,  and  subject  to  orders,  although,  at  a  given  time  he 
may  not  be  in  the  actual  performance  of  a  duty.  The  law  on  this 
point  is  thus  stated  by  an  eminent  juc^e:  "An  accident  arises 
in  the  course  of  employment  when  the  employee  is  doing  what  a 
man  so  employed  may  reasonably  do,  within  a  time  daring  which 
he  is  employed,  and  at  a  place  where  he  may  reasonably  be  dur- 
ing that  time." 

Generally  speaking,  in  a  manufacturing  or  other  similar  busi- 
ness, the  workman  begins  his  employment  upon  entering  the  em- 
ployer's premises  and  continues  in  it  until  he  has  left  them.  It 
has  been  held,  however,  that  when  the  employee  enters  the  prem- 
ises by  a  forbidden  route  or  one  different  from  that  provided  by 
the  employer,  a  resulting  injury  is  not  incurred  in  the  course  of 
his  employment.  Nor  is  the  employer  responsible  when  the  em- 
ployee temporarily  leaves  his  work  and  for  purposes  of  his  own 
goes  to  a  part  of  the  establishment  where  he  has  no  duty  to  per- 
form and  there  meets  with  an  accident;  nor  where,  being  em- 
ployed to  work  on  a  certain  machine,  or  to  do  a  certain  kind  of 
work,  he  voluntarily  and  without  orders  undertakes  the  opera- 
tion of  a  different  machine  or  the  performance  of  a  different  kind 
of  work.  But  if  the  work  is  done  with  the  assent  of  the  employer, 
express  or  implied,  or  by  the  direction  of  his  authorized  agent, 
the  fact  that  it  is  outside  of  the  scope  of  his  regular  employment 
is  immaterial.  In  the  case  of  a  sudden  emergency  the  employee 
may,  in  the  interests  of  bis  employer,  do  acts  not  within  the  scope 
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of  his  usual  employment,  as  when  a  servant  was  injured  while 
endeayoring  to  stop  his  master's  runaway  horse. 

Where  the  accident  does,  not  take  place  on  the  employer  'a 
premises  hia  liability  depends  upon  the  same  general  principles. 
Thus  if  the  employer  sends  his  coachman  on  an  errand  with  his 
carriage  and  the  coachman  goes  on  a  pleasure  ride  or  on  busineaa 
of  hia  own,  the  employer  is  not  responsible,  and  ao  when  he  takes 
his  employer's  horse,  or  automobile  without  leave.  But  where  a 
servant  was  injured  while  watering  his  employer's  horse,  which 
was  one  of  his  duties,  it  was  held  to  be  immaterial  that  he  was 
intending  after  the  watering  to  take  the  horse  out  for  his  own 
purposes. 

"Where  a  workman  was  employed  in  unloading  a  gondola  car 
and  after  it  was  unloaded  jumped  on  the  car  and  rode  to  a  switch 
where  he  had  no  duty,  merely  to  pass  the  time,  it  was  held  that 
the  employer  was  not  liable  for  an  injury  which  he  sustained 
while  so  riding.  On  the  other  hand,  where  a  factory  employee 
deviated  from  his  usual  route  in  going  from  his  home  to  his  work 
in  order  to  procure  an  article  which  his  employer  had  directed 
him  to  procure  it  was  held  that  this  was  in  the  course  of  his  em- 
ployment. And  so  where  it  is  a  part  of  the  contract  of  service, 
express  or  implied,  that  the  employee  shall  be  carried  to  and 
from  the  place  where  the  work  is  actually  performed  an  accident 
happening  on  the  way  is  in  the  coarse  of  employment. 

The  relation  of  employer  and  employee  exists  for  a  reasonable 
time  before  and  after  the  actual  performAuce  of  work  provided 
the  employee  is  upon  the  oiployer's  premises.  Thus,  injuries 
sustained  while  coming  to  work  or  leaving  it  are  within  the  scope 
of  the  employment. 

So,  where  a  workman  after  finishing  his  work  for  the  day  was 
injured  while  changing  his  clothes.  And  where  a  woman,  after 
she  had  quit  work  at  her  machine,  had  her  hair  canght  in  ma- 
chinery while  combing  it  preparatory  to  going  home  at  noon,  it 
was  held  that  the  accident  arose  out  of  and  in  course  of  her  em- 
ployment. 'Where  a  workman  is  taking  his  lunch  during  the 
lunch  hour  upon  the  employer's  premises  at  a  place  provided  for 
that  purpose,  or  at  an  apparently  safe  place  which  he  has  not 
been  forbidden  to  use,  he  is  still  in  the  exercise  of  his  employ- 
ment. So,  where  a  woman,  after  leaving  her  work  room  at  the 
noon  hour  to  go  to  lunch  was  injured  by  falling  on  stairs  which 
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formed  the  cmly  mesns  of  access  to  tlie  room,  although  not  in  the 
control  of  the  employer,  it  was  held  that  her  going  out  for  that 
purpose  was  incident  to  her  employment,  and  that  she  was  en- 
titled to  compensation.  And  a  workman  is  still  acting  in  the 
course  of  his  employment  where  after  bis  worb  is  finished  he  re- 
turns to  his  employer's  premisesfor  his  pay. 

THIRD — COMPENSATION  FOB  INJURIES. 

In  ease  of  death  a  few  of  the  States  provide  for  the  payment 
to  the  f  amUy  of  the  deceased  employee  of  a  lump  snm,  the  amount 
of  three  or  four  years*  wages,  but  not  less  than  a  minimum 
amount  varyiog  from  $1,000  to  $2,000  and  not  more  than  a  maxi- 
mum amount  of  about  $1,000.  In  most  cases,  however,  a  system 
of  weekly  payments  is  adopted.  Payments  are  nsiially  made  to 
the  surviving  wife  or  husband,  and  minor  children  under  ei(^t- 
een  (or  over  eighteen  if  physically  or  mentally  incapacitated), 
and  if  there  are  none  then  to  other  persons,  if  any,  wholly  de- 
pendent upon  the  deceased  for  support.  Provision  is  also  usually' 
made  proportionally  for  persons  partially  dependent  These 
payments  are  based  on  the  average  weekly  wages  of  the  deceased 
employee,  and  are  made  for  only  a  limited  time.  They  vary 
greatly  in  the  different  States  botii  as  to  amounts  and  the  times 
during  which  they  are  paid,  as  will  be  seen  by  reference  to  the 
abstracts  of  State  laws  at  the  end  of  this  chapter.  Where  there 
are  no  dependents  provision  is  usually  made  for  the  payment  of 
funeral  expenses  to  a  limited  amount.  In  one  State  oidy,  Okla- 
homa, no  payment  is  made  in  case  of  death. 

In  case  of  injuries  not  fatal,  the  laws  of  all  the  States  provide 
for  immediate  surgical  and  hospital  treatment  at  the  expense  of 
the  employer;  usually  for  a  term  varying  from  two  weeks  to  sixty 
days.  In  some  States  there  is  a  further  limitation  as  to  the 
amount  of  expense  to  be  thus  incnrred.  In  California,  under  a 
recent  law,  there  is  no  limitation,  either  as  to  time  or  expense, 

Usualty,  in  order  to  guard  against  malingering  no  direct  pay- 
ment is  made  for  two  weeks  after  the  accident.  After  that  time 
weekly  payments  are  made  for  limited  terms  to  the  injured  em- 
ployee, or,  in  case  of  his  death  before  full  payment  has  been 
made,  to  his  family,  the  amount  of  which  is  based  on  a  certain 
percentage,  varying  from  fifty  to  sixty-six  and  two-thirds,  of  his 
average  weekly  wages.    These  weekly  benefit  payments  are  usu- 
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ally  granted  for  limited  periods  and  are  subject  to  the  farther 
limitation  that  they  shall  not  be  leas  than  a  minimum  sum  vary- 
ing from  four  to  six  dollars  per  week,  nor  exceed  a  maximum  sum 
of  from  ten  to  fifteen  dollars.  In  case  of  blindness  or  of  the  loss 
of  a  limb  or  other  bodily  mutilation  an  additional  payment  is  usu- 
ally provided  for,  the  amount  of  which  is  determined  by  certain 
schedules  in  which  the  amount  payable  for  each  kind  of  injury  is 
specified.  In  California,  Washington,  and  Oregon  life  pensions 
are  given  in  case  of  permanent  total  disability.  In  many  of  the 
States  it  is  provided  that,  where  the  employee  injured  is  a  minor, 
the  fact  that  if  he  were  uninjured  hie  future  earnings  would  be 
lai^lfer  than  those  at  the  time  of  the  accident,  may  be  taken  into 
account  in  determining  the  amount  of  compensation. 

Unless  the  employer  has  actual  knowledge  of  the  accident,  no- 
tice must  be  given  to  him  as  soon  as  practicable.  In  some  States 
notice  must  he  given  within  thirty  days  after  the  accident.  In 
New  York  notice  must  he  given  to  the  employer  and  to  the  State 
Compensation  Commission  within  ten  days,  or  in  case  of  death 
within  thirty  days.  The  notice  should  specify  the  names  of  em- 
ployer and  employee,  the  nature  of  the  injury  and  the  time  and 
place  of  the  occurrence  of  the  accident,  but  errors  in  defects  ia 
the  notice  do  not  prejudice  the  rights  of  the  employee  unless  the 
employer  is  misled  thereby.  The  claim  for  compensation  must 
also  be  presented  within  a  limited  time,  usually  within  one  year 
after  the  accident. 

After  the  employee  has  given  notice  of  his  injury  and  from 
time  to  time  during  his  disability  he  must  if  requested  by  the  em- 
ployer submit  himself  to  examination  by  a  physician  or  surgeon 
appointed  by  the  employer,  but  he  has  a  right  to  have  a  physician 
appointed  and  paid  by  himself  present  at  such  examinations. 
The  Illinois  statute  provides  that  if  the  employee  shall  persist  in 
ansanitary  or  injurious  practices  which  tend  either  to  imperil  or 
retard  recovery,  or  shall  refuse  to  submit  to  such  medical  or  sur- 
gical treatment  as  is  reasonably  essential  to  promote  recovery  his 
compensation  may  be  reduced  or  suspended  by  the  State  Board, 
and  a  similar  provision  is  found  in  the  laws  of  several  other 
States. 

It  is  provided  in  the  laws  of  mai^  of  the  States  that  no  agree- 
ment on  the  part  of  the  employee  to  waive  the  benefits  of  the  act 
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shall  be  valid,  and  also  that  rights  to  compensation  shall  not  be 
assignable  or  subject  to  claims  of  creditors. 

When  the  circumstances  are  such  that  the  employee  would  have 
a  claim  for  damages  against  a  third  party,  the  statute  usually 
provides  that  payment  by  the  employer  will  not  bar  an  action  by 
the  employee  against  such  third  party.  The  Connecticut  statute, 
for  instance,  provides  that  in  such  ease  the  employee,  or  the  em- 
ployer if  he  has  paid  or  is  liable  for  compensation,  may  bring  an 
aetion  for  damages  against  such  third  party.  Employee  or  em- 
ployer bringing  the  action  shall  notify  the  other,  who  may  within 
thirty  days  join  as  a  party  plaintiff.  If  both  join,  any  damages 
recovered  are  applied  first  to  payment  of  the  employer's  claim, 
and  the  balance  paid  to  the  employee.  The  provisions  in  other 
states  are  to  substantially  the  same  effect. 

POXJBTS — PROCEDURE. 

The  Workmen's  Compensation  Law  usually  provides  for  the 
appointment  of  a  State  Board  or  Commission  having  jurisdiction 
over  all  claims  for  compensation  under  the  Act.  If  the  parties 
agree  upon  the  amount  and  terms  of  compensation  a  memoran- 
dum of  the  agreement  is  filed  with  the  Board  which  is  thereafter 
enforceable  in  the  same  manner  as  a  decree  or  judgment  of  a 
court.  If  the  liability  of  the  employer  is  disputed,  or  if  the  par- 
ties do  not  agree  as  to  the  compensation  to  be  paid,  a  petition 
setting  forth  the  nature  and  circumstances  of  the  case  is  pre- 
sented to  the  Board,  upon  which,  after  hearing  the  parties,  the 
Board  determines  the  questions  at  issue  between  them.  In  some 
States  these  questions  are  decided  by  a  board  of  arbitration  con- 
sisting of  one  member  of.  the  State  Board  and  one  person  ap- 
pointed by  each  of  the  parties,  their  decision  being  subject  to  re- 
vision by  the  State  Board.  In  Louisiana,  New  Hampshire,  and 
Bhode  Island  the  amount  of  compensation  is  determined  in  the 
first  instance  by  proceedings  in  coort.  These  laws  are  always 
liberally  construed;  the  proceedings  before  the  Board  are  in- 
formal, and  technical  rules  of  evidence  are  disregarded. 

The  State  Board  retains  a  supervision  over  the  matter  of  com- 
pensation and  may  on  proper  showing  modify  the  original  award 
if  a  change  of  circumstances  requires  it.  It  usually  has  power 
also  to  commute  weekly  payments  into  payment  of  a  lump  sum  if 
that  clearly  appears  to  be  for  the  interest  of  the  party  receiving 
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it,  and  to  make  such  other  changes  in  the  form  and  manner  of 
payment  as  it  may  deem  to  he  fore  the  best  interest  of  the  parties. 

FmH— INSURANCaS. 

The  increased  liabilities  imposed  upon  the  employer  hy  the 
Gompensatitm  Laws  have  made  it  more  than  ever  important  to 
him  t«  be  able  to  insure  himself  against  these  risks.  It  is  no  less 
important  to  the  employee  that  his  employer  shoold  be  insured, 
and  that  the  payment  of  compensation  for  injuries  should  not  be 
dependent  upon  the  solvency  of  the  employer.  Accordingly,  in 
many  of  the  compensation  laws  special  proTision  is  made  for  such 
insurance,  either  by  the  establishment  of  a  State  Fund  or  by  the 
organization  of  an  Employers'  Insurance  Association. 

The  policies  of  the  several  states  both  as  to  the  form  of  insur- 
ance and  as  to  maMi^  such  insurance  compulsory  vary  greatly. 
In  some,  as  in  New  Hampshire,  Nebraska,  and  Wisconsin  insur- 
ance is  optional.  In  California  it  is  optional,  although  a  State 
Fund  is  provided  for.  In  most  of  the  other  States  insurance  in 
some  form  is  compulsory.  Thus,  in  Massachusetts  the  provisions 
of  the  Act  apply  only  to  subscribers  to  the  "Employers'  Insur- 
ance Association,"  which  is  under  the  supervision  of  the  State, 
and  to  those  who  insure  in  private  stock  or  mutual  companies. 
In  some  States  the  law  goes  still  farther;  thus  in  Connecticut, 
New  York,  Illinois  and  some  other  States  the  employer  must 
either  satisfy  the  State  Board  of  his  financial  reaponsibilily  and 
ability  to  pay  any  compensation  awarded  or  he  must  insure  in 
the  State  Pond  or  Employers'  Association  provided  fw  in  the 
Act  or  in  some  responsible  private  company.  It  is  a  very  com- 
mon provision  that  in  case  of  accident  the  employee  m^  make 
his  claim  for  compensation  directly  upon  the  insurer. 

There  seems  at  present  to  be  a  growing  tendency  to  provide 
for  some  system  of  State  insurance,  either  by  the  establishment 
of  a  State  Fund  aa  in  New  York,  Ohio,  West  Virginia,  Michigan, 
California,  Washington,  and  Nevada,  or  by  the  ot^^anization  of 
Employers'  Mutual  Association  under  the  supervision  of  the 
State  as  in  Massachusetts  and  Coouecticat. 
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ABSTAACTS  OF  WOSKHEH'S  COKFEITSATIOH  LAWS. 

The  three  commoD  law  defenses  referred  to  in  these  abstractc  are:   1.  As- 

BiunptioQ  hj  the  employee  of  the  risks  of  the  emplojment.     2.  Negligence 

of  fellow-employee — the  feUow-sen'ant  doctrine.    3.  Contributor;  negligence 

on  the  part  of  the  injured  emplojee. 

ALASKA. 

Act  relates  only  to  emploTers  of  five  or  more  persons,  engaged  in  mining 
operations,  ineluding  milling,  Tednetion  processes,  etc  Acceptance  of  act  is 
optional  with  both  parties,  but  conclosirelj  preenmed  unless  notice  is  given 
of  election  to  the  contrary.  Notice  by  employer  must  be  witnessed  by  two 
witneeses,  and  recorded  with  U.  8.  Commisaioner  of  the  precinct.  Notice  by 
employee  must  be  served  on  employer,  ajid  recorded  with  affidavit  of  date  of 
service.  Election  operates  for  one  year  only;  if  not  renewed,  presiunption 
of  aeeeptanee  revives.  Employer  rejecting  Act  is  deprived  of  the  three 
common  law  defenses,  except  that  of  employee's  negUgenee  when  wilful,  or 
the  result  of  intoxication.  If  employee  rejects  the  Act  all  defenses  are  open 
to  employer;  but  defense  of  assumed  risk  of  business  does  not  apply  if  in- 
jury is  result  of  employer's  violation  of  any  statute  providing  for  safety  of 
employees. 

Compensation :  Li  ease  of  death  «3,000  to  widow  and  $600  additional  for 
each  child  under  sixteen,  not  exceeding  in  all  (6,000.  If  employee  also 
leaves  dependent  father  or  mother,  or  both  $600  in  addition  to  amount  paya- 
ble to  vridow,  not  exceeding  $6,000  ig  all.  If  unmarried,  to  dependent  fa- 
ther or  mother  $1,200,  or  to  both,  $1,200  each.  If  widower,  leaving  minor 
children,  (3,000  and  $600  additional  for  each  child  under  sixteen,  not  ex- 
ceeding in  all,  $6,000.  If  unmarried,  leaving  no  children,  or  father  or 
mother  dependent,  funeral  expenses  not  exceeding  $150,  and  other  expenses 
incurred  after  injary,  and  before  death,  not  exceeding  $1S0.  For  total  per- 
manent disability — if  married,  $4,S00,  and  $600  additional  for  each  eliild 
under  sixteen,  not  exceeding  in  all  $6,000.  If  no  wife  or  children  but  de- 
pendent father  or  mother  $4,200,  or  if  both,  $4,800.  It  widower,  or  di-  - 
vorced,  with  minor  children,  $3,600,  and  $600  for  each  child  nuder  (dxteen, 
not  exceeding  in  all,  $6,000.  If  unmarried  and  no  children  or  dependent  fa- 
ther or  mother,  $3,600.  For  partial  disability,  payments  as  fixed  by  sehed-  ' 
ule.  For  temporary  disability,  fifty  jwr  cent,  of  average  daily  wages  dur- 
ing disability  not  exceeding  six  months.  No  compensation  for  flist  two 
weeks  unless  disability  continues  for  eight  meka. 

AEIZONA. 
Compensation  compulsory  in  certain  dangerons  ocenpations,  for  injury 
due  to  necessary  risks  of  employment,  or  to  failure  of  employer  or  his  ran- 
ployees  to  ase  due  care.  Employments  specified : — work  on  railroads;  blast- 
ing; erection  or  demolition  of  steel  frame  buildings;  use  of  hoisting  ap- 
paratus on  same;  work  on  ladders  or  scaffolds  more  than  twenty  feet  from 
the  ground  in  erecting  any  structure;  use  of  apparatus  charged  with  elec- 
tric current;  pole  lines  for  tekgraph  or  telephone;  mine  and  qoarry  work; 
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tnnnelB,  sub-m^s  and  visducti;    woik  in  taetorin  operated  b;  Bteam  or 
electricity. 

Compengatlon :  in  ease  of  death,  twenty-f oar  hundred  time*  one-half  of 
dailj  earnings,  not  to  exceed  >4,000,  to  be  applied  to  snppoit  of  widow.  If 
anj,  and  support  and  edoeation  of  minor  children  nntil  eighteen;  medical 
and  funeral  expenses  also  payable  from  fund.  If  no  widow  or  children,  then 
to  dependent  father  ftnd  mother  or  sieter.  For  injury  not  resulting  in  death 
within  aix  months  but  producing  total  incspaeity  for  work  for  more  than 
two  weeks — semi-montblj  pHyment.  during  ineapadtj'  of  one-haJf  of  averago 
semi-monthly  earnings.  In  case  of  partial  incapacity  or  of  partial  recovery, 
payment  of  one-half  of  difference  between  eamiogB  before  and  earning  ca- 
pacity after  the  accident.  Payment  not  to  exceed  in  all  ^1,000.  Notice 
must  be  giren  to  employer  or  foremen  within  two  weeks,  and  duplicate  sent 
to  Attorney  OeneraL  Disputed  questions  if  not  settled  by  agreement  or  ar- 
bitration, then  by  reference  to  Attorney  General  or  by  action  nt  law.  Both 
partiee  presumed  to  be  bound  by  Act,  but  may  disaffirm  by  giving  notice. 
If  either  party  refuses  to  make  or  accept  compensation  onder  the  Act  tb« 
other  may  resort  to  other  legal  remedies.  Parties  in  occupations  other  than 
those  abOTe  m«y  elect  to  come  under  the  Act. 

CALIPOENIA. 

Act  Is  declared  to  be  an  expression  of  public  power.  It  applies  to  all  em- 
ployers, including  the  State,  counties,  cities,  etc.;  and  to  all  employees  ex- 
cept those  whose  employment  is  only  casnaJ,  and  not  in  the  usual  course  of 
employers  business,  and  those  engaged  in  agrieulturBl  labor,  stock  or  poul- 
try raising,  and  domestic  service.  In  these  excepted  eases  employer  and  em- 
ployees may  by  joint  action  put  themselTcs  under  operetioD  of  Act  by  writ- 
ten acceptance  filed  by  employer  with  CommissioD,  operative  for  one  year, 
and  from  year  to  year  thereafter  unless  terminated  by  sixty  days'  notice 
before  the  expiration  of  any  year.  Employer  liable  for  injury  or  disease 
ari^ng  out  of  the  employment  and  not  caused  by  intoxieatlon  of  employee 
or  inteutionoUy  self  inflicted. 

Compenastion :  1.  Sneh  medical,  surgical  and  boepital  treatment,  includ- 
ing nursing,  medicines  and  surgical  supplies,  artificial  limbs,  etc.,  as  may 
reasonably  be  required  to  cure  and  relieve  from  effects  of  injury.  No  other 
compensation  for  first  seven  days.  2.  In  ease  of  temporary  disability:  if 
total,  65^  of  average  we^ly  earnings  during  such  disability;  if  partial, 
65%  of  weekly  loss  of  wages;  in  any  ease  not  eiKeeding  three  times  an- 
nual earnings,  or  for  more  tlian  240  weeks.  In  ease  permanent  disability, 
es%  of  average  weekly  wages  for  terms  varying  from  one  week  In  ease  of 
disability  1%  of  tots),  to  240  weeks  for  disability  of  60%  ;  and  for  disabil- 
ity greater  than  60%,  the  same  as  for  00%,  with  payment  for  life  after  ex- 
piration of  240  weeks,  viz;  for  70%  dimbility  10%  of  weekly  wages,  for 
80%,  20%  of  wages,  for  90%,  30%  of  wages,  and  for  lOO;^,  40%  of  wages, 
with  proportionate  amounts  for  intermediate  percentages.  In  case  of 
death,  to  persons  wholly  dependent,  burial  expenses  not  exceeding  tlOO,  and 
death  benefit  which,  added  to  fuoeral  expenses  and  any  disability  payment 
accruing  before  death,  equals  three  times  annual  earnings,  such  earnings  to 
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be  Uken  as  not  less  than  $333.33,  dot  more  than  $1,666.66.  For  partial 
dependents,  In  case  there  aie  no  persona  wboll?  dep«ni)eiit,  burial  expenses, 
and  death  benefit  of  tbree  times  annual  amoant  devoted  bj  deceased  to  Bacli 
partial  dependents,  not  exceeding,  nitli  burial  eipenaes  and  mj  disabilitr 
pajments,  amount  pajable  to  persona  ivhollj  dependent,  &8  abore.  If  no 
dependents,  burial  expenses,  $100.  No  compensation  if  deatli  caused,  or 
liisBbilitj  caused  or  aggra-vatad,  bj  refusal  to  submit  to  medical  treatment 
or  aurgicai  treatment  -where  risk  is  inconsiflerable.  Where  injury  is  caused 
by  serious  and  nilfni  miscondact  of  employee,  if  over  Bixteeo,  compensation 
rednced  oue-belf,  except  in  case  of  death  or  70%  disability,  unless  injury 
is  caused  by  failnre  of  employer  to  comply  with  law  or  safety  order. 
Where  injury  is  caused  by  serious  and  wilful  misconduct  of  employer 
or  Ms  managing  representative  compensation  increased  one-half,  but  in- 
crease not  to  exceed  $2,S0O.  Unless  employer  has  liDowledge  of  accident 
notice  must  be  given  witlun  30  days,  but  defect  or  absence  of  notice 
does  not  bar  claim  unless  employer  is  pr^udice<l  therelty.  Proceedings 
for  collection  of  disability  benefit  must  be  commenced  witlun  six  months 
after  date  of  injury;  for  death  benefit  within  one  year  after  death 
and  within  240  weelts  after  injury.  InduatTial  Accident  Commission  has 
jurisdiction  <rver  controversies  under  the  Act,  and  may  modify  original 
award.  Principal  contractor  liable  to  employees  of  subcontractor  tmleaa  the 
latter  carries  insurance.  Employer  cannot  contract  for  exemption  from  lia- 
bility, and  any  settlement  with  injured  employee  must  l>e  approved  by  Com- 
mission. State  Insurance  Fund  under  management  of  Commission,  who  have 
power  to  fix  rates  of  premiams  to  be  paid  by  employers.  Employer  must  ee- 
mre  payment  of  compensation  by  insurance  In  State  Fund  or  in  some  au- 
tboriied  company,  unless  he  proves  to  Commission  his  ability  to  carry  hia 
own  insurance.  Otherwise  employee  may  sue  as  though  Act  did  not  apply, 
and  employer  deprived  of  three  common  law  defenses.  Insurer  directly  lis> 
ble  to  employee  and  may  assume  emfiloyer's  liability  and  relieve  him.  Em- 
l>Ioyer  cannot  insure  against  liability  for  his  own  gross  negligence  or  wllfnl 
misconduct. 

COLORADO. 

Act  applies  to  state,  counties,  etc.,  and  public  institutions.  Also  to  all 
employers  of  four  or  more  persons  regularly  engaged  in  same  business  who 
elect  to  come  under  Act,  excepting  employers,  of  domestic  servants  and  farm 
or  ranch  labor.  Other  employers  may  do  so  by  filing  acceptance  with  In- 
dustrial  Commission.  Acceptance  conclusively  presumed  unless  written  no- 
tice to  the  contrary  filed  before  commencing  business.  It  may  be  withdrawn 
by  written  notice  filed  sixty  days  before  expiration  of  any  year.  Employer 
must  post  notices  in  place  of  business'  stating  whether  or  not  be  accepts  Act. 
Employee  is  subject  to  Act  if  he  has  notice  that  employer  is  snbject  to  it, 
unless  he  gives  notice  to  contrary.  Parsons  employed  casually,  or  not.  in 
employer's  usual  business  not  included.  Employer  not  acceptiiig  Act  de- 
prived of  defenses  of  assumption  of  rislcs  of  business,  negligence  of  fellow- 
servant,  and  negligence  of  employee.  Employer  accepting  Is  snbject  only 
to  liabilitiea  in  Act,  and,  as  against  employee  not  accepting,  all  legal  de- 
fense are  open  to  him.    Injury  must  be  caused  by  accident  arising  out  of    ' 
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fuai  in  eouTse  of  employment,  not  intentioDBllj  lelf-inflicted.  InsaTanee 
Fund  from  premiums  paid  by  employeTs.  EmploymentB  divided  into  cIabms 
and  pTemiums  (or  each  fixed  hj  eommiBflioii.  ^Jmployer  nhile  In  default  in 
payment  deprived  of  benefits  of  Aet  Employer  most  secure  compensation 
either  by  psyment  of  premium  to  Fnnd,  or  by  inBoring  In  authorized  insur- 
ance company,  or  by  furnishing  satisfactory  proof  to  Commission  of  finan- 
cial abUity  to  pay  compensation  directly  to  employed.  In  either  of  two 
last  cases  notices  to  employees  mnst  be  posted.  Employer  mast  fumi^ 
medicftl  and  hospital  treatment,  medicines,  etc.,  for  not  exceeding  30  days 
or  flOO  in  amount.  Compensation :— None  ^cept  as  above  for  first  tiro 
-weeks.  Temporary  disability,  50%  average  weekly  wages  ho  long  as  disabil- 
ity is  total,  not  exceeding  ^S,  nor  less  than  $5,  or  full  wages  if  less  than 
fS.OO.  Partial  disability,  S0%  of  impairment  of  earning  capacity  during 
continuance  thereof,  not  exceeding  $8  per  week,  or  42,080  in  all  For  certain 
specified  mntilationa  time  daring  which  compensation  is  paid  Is  fixed  by 
Bchednle.  Permanent  total  disability,  S0%  of  average  weekly  wages  for  Ufe; 
not  exceeding  (S  per  week,  nor  leas  than  (S,  or  full  wages  if  less  than  $5. 
For  death  within  two  years  after  injury: — If  no  dependents,  burial  expenses 
not  exceeding  (75.  To  persons  wholly  dependent,  50%  of  average  weekly 
wages,  less  any  disability  payments  made  before  death,  subject  to  maximum 
and  minimum,  for  six  years,  but  not  more  than  «2,S00,  nor  less  than  $1,000. 
To  persons  partly  dependent  the  same  for  snch  portion  of  six  years  as  Com- 
mission mey  determine,  not  exceeding  (2,500.  In  case  of  death  from  other 
causes,  to  persons  wholly  dependent,  any  unaccrued  balance  of  compensation 
for  permanent  disability,  and  similar  provision  for  persons  partly  depend- 
ent. On  Temarrisge  of  spouse  without  children  lump  sum  equal  fo  one-half 
of  unpaid  balance  of  compensation ;  if  dependent  children  such  sum  paid 
to  them.  Death  benefits  to  dependents,  non-reiddentB  of  U.  S.,  one  third 
those  to  residents,  and  not  to  exceed  (1,000,  Compensation  reduced  50% 
when  injury  caused  by  failure  to  use  safety  device;  or  by  wiUol  failure  to 
obey  reasonable  rule  for  safety;  or  intoxication.  Notice  with  claim  for 
compensation,  must  be  sent  to  Commission  within  30  days.  If  no  notice  and 
no  payment  within  one  year,  claim  barred. 

CONKECTICUT. 
In  actions  for  damages  employer  is  deprived  of  defenses  of  contributory 
negligence,  negligence  of  fellow  employee  and  assumption  of  risk,  but  these 
provisions  do  not  apply  to  employers  of  less  than  five  employees,  or  of 
caaual  employees  or  outworkers,  nor  to  employers  accepting  the  obligations 
of  the  Act,  Acceptance  by  employer  and  employee  respectively  presumed 
until  notice  to  the  contrary  is  filed.  If  employee  rejects  the  Act  employer  ' 
not  liable  for  compensation  under  it  end  has  all  common  Isw  defenses.  Ko 
compensation  for  injury  caused  by  wilful  and  serious  misconduct  or  intoxi- 
cation of  employee.  Employer  of  less  than  five  employees  may  accept  pro- 
vlrions  of  Act  by  written  notice  to  employees  and  Compensation  Comrois- 
siooer  and  filing  certificate  of  insurance  company  of  Insuisnce  of  bis  lia- 
bility. Employee  deemed  to  accept,  but  either  party  may  withdraw  Ity  writ- 
ten notice  to  the  other  and  to  Commissioner,    Employer  having  work  In  his 
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tnde  of  btuiiieH  done  on  his  premisM  by  HubcoDtractoT  liable  to  employees 
of  latter.  Emplojee  bsvlng  0117  phyBlcBl  defect  wliich  would  impoK  on 
flmplojsr  nunmial  hRzard  nmj,  with  approval  of  ConuniMiDiier,  waive  in 
writing  eompenaatlon  for  any  injniy  direetlj  doe  to  audk  defect.  Injured 
emploTee  must  forthwith  notify  anployer,  wlio  ia  bound  to  provide  attend- 
ance of  phjsiciBn  or  mirgeon  and  nch  medical  or  surreal  aid  or  hospital 
aarviee  as  latter  maj  deem  neceaaaij.  On  failure  to  do  eo  emploTee  may 
provide  same  at  employer's  eipenie.  No  other  eompensation  for  first  seven. 
d^S,  bnt  if  incapacity  extends  beyond  fonr  weeks  compensatLon  begina 
from  date  of  injury.  Compasation :  1.  In  case  of  death  from  injury  within 
two  years  (a)  (100  bmial  expense*,  (b)  To  persona  wholly  dependent,  one 
half  average  weekly  wages,  not  more  than  $1S  nor  less  than  $5  for  312  weeks. 
(c)  If  none  wholly  dependent,  to  those  partly  dependent,  weekly  compensa- 
tion as  above,  but  not  more  than  amount  contributed  by  d^eased  if  more 
than  tS.  Id  ease  of  death  of  widow  or  widower  compensation  continued  to 
her  or  hia  dependents;  in  case  of  re-nwrriage,  to  other  dependents  of 
deceased  employee.  Compensation  to  minors  ceases  at  18  nnlesa  incapaci- 
tated. To  alien  dependentB  not  residents  of  U.  8.  or  Canada  half  of  above 
amounts.  2.  In  case  of  total  incapacity  to  work,  one  half  average  weekly 
wages,  not  less  than  |5  nor  more  than  (14  during  incapacity,  bnt  not  exceed- 
ing 6S0  weeks.  Loss  of  both  hands  and  certain  other  mutilations  presumed 
to  wnse  total  incapad^.  3.  For  partial  incapacity,  one  half  difference 
between  average  weekly  wages  before  injury  and  earning  capacity  afterward, 
not  exeeeding  (IS  daring  partial  incapacity,  nor  longer  than  S20  weeks. 
For  certain  specified  mutilationa,  in  addition  to  above  compensation  for 
total  disability  half  average  weekly  wages,  not  more  than  tl8  nor  less  than 
$5  for  terms  specified  in  schedule,  in  lieu  of  all  other  compensation.  Written 
notice  of  claim  for  compensation  must  be  made  within  one  year.  Written 
agreement  between  employer  and  injured  employee  aa  to  amount  of  compen- 
sation made  not  earlier  than  seven  d^rs  after  injury  may  be  approved  by 
Commissioner  and  filed  in  office  of  Clerk  of  Superior  Court.  If  no  agreement, 
award  made  by  Commissioner  after  hearing  filed  as  above.  Award  or  agree- 
ment subject  to  snbeequent  modification.  Employer  must  either  furnish  Com- 
miadoner  proof  of  solvency  and  ability  to  pay  compensation,  or  furnish 
security,  or  insure  his  liability.  In  case  of  failure  to  do  so  injured  employee 
or  his  representatives  may  elect  within  30  days  to  bring  action  for  damages, 
and  employer  deprived  of  eonunoa  law  defenses;  directors  of  employing 
corporation  or  joint  stock  association  jointly  and  severally  liable  for  damages. 
Provision  made  for  Employers'  Mutual  Insurance  Associations  of  employern 
in  same  or  similar  business  under  State  Hupervision,  bnt  employer  may  insure 
in  other  companies.  Employer  may  agree  with  employees  subject  to  ap- 
proval of  Commiadoner  on  substitute  system  of  eompensation,  offering  equal 
benefits. 

DELAWABE. 
AO  employers  and  their  employees  presumed  to  accept  provlsiona  of  Act 
nnlesa  notice  given  thirty  days  prior  to  injury  or  death.    Employer  not  ac- 
cepting must  post  notice  in  shop  etc.,  or  serve  notice  on  employee  personally, 
and  immediately  file  afBdavit  of  posting  or  service  with  Industrial  Accident 
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Board;  emploTee's  notice  hj  mail  or  persaoal  serriee,  and  filing  AffidavU 
of  mailing  or  MTvice  with  the  Board.  Employer  not  accepting  deprived  of 
tliree  common  law  defenses.  Non-accepting  employee  of  accepting  emplojer 
subject  to  all  legal  defeiiBee.  Act  does  not  applj  to  farm  laborers,  domestie 
servants,  officers  and  servants  of  State,  or  an;  governmental  ageni^,  or  their 
respective  employerB,  nor  to  employment  of  le«B  than  five  persons,  nor  to 
persons  casoallj  employed  and  not  in  regular  conrae  of  employer's  busineae, 
nor  to  out  workers.  "Injury"  means  "only  violence  to  the  physical  stme- 
ture  of  the  body  and  mch  disease  or  infection  aa  natarally  results  there- 
from wben  reasonably  treated";  it  does  not  include  any  iujiiiy  caused  by 
the  wilful  act  of  another  directed  against  him  by  reasons  personal  to  em- 
ployee and  not  as  sn  employee,  or  becsuse  of  employment;  nor  disease  or 
infection  except  as  above.  Unless  employer  has  knowledge  of  injnry  no- 
tice must  be  given  within  fourteen  days,  but  may  be  given  within  thirty 
days  unless  employer  prejudicial  by  delay,  or  within  ninety  days  if  rea- 
sonable cause  for  delay  be  shown.  Unless  there  be  knowledge  or  notice 
given  within  ninety  days  no  compensation  allowed.  Agreement  as  to  com- 
pensation mast  be  made  or  appeal  to  Board  taken  within  one  year  after  ac- 
cident, or  of  death.  No  compensation  for  injury  resulting  from  intoxica- 
tion, or  deliberate  and  reckless  indifference  to  danger,  or  wilful  intention  to 
bring  about  injury  or  death  of  employee  or  of  another,  or  wilful  failure 
to  use  safety  appliance,  or  to  perform  duty  required  by  statute.  Compensa- 
tion:— None  for  the  first  fourteen  days,  except  medical  and  surgical  attend- 
ance and  hospital  service  not  exceeding  $75,  but  if  disability  contiuues  for 
four  weeks  compensation  from  date  of  injury.  In  case  of  death  within  one 
year,  expenses  of  last  sickness  and  burial,  not  exceeding  (100.  For  first 
475  weeks  of  total  disability  50%  of  wages,  not  less  than  $S  nor  more  than 
$15  per  week,  or  full  wages  if  less  than  tS,  not  exceeding  in  aggregate 
$4,000.  For  specified  mutilations  50%  of  wages  for  periods  specified  in 
schedule.  For  other  partial  disability  50^  of  difference  between  wages 
before  injury  and  afterwards,  not  exceeding '$15  per  week  or  for  more 
than  2S5  weeks.  For  death  resulting  from  injury:  To  child  or  children 
if  there  be  no  widow  or  widower,  25%  of  wages,  with  10%  additional 
for  each  chUd  in  excess  of  two,  with  maximum  of  60%.  To  widow  or 
widower  with  no  children  23%  of  wages;  if  with  one  child,  40%;  with 
two  children,  45%;  with  three  children,  50%;  with  four  children,  55%; 
with  five  children  or  more,  60%.  If  no  widow,  widower  or  children  20%  to 
dependent  father  acd  mother  or  survivor  of  them.  If  none  of  foregoing,  to 
dependent  brother  or  sister  15%  and  5%  additional  for  each  additional 
brother  or  sister,  not  exceeding  maximum  of  25%.  Alien  widows  and  chil- 
dren not  residents  of  United  States  one  half  of  amount  for  residents,  and  no 
alien  widowers,  parents,  brothers  or  sisters,  nonresident  entitled  to  eompensa- 
tjon.  Employer  must  insure  in  some  company  approved  by  Tuduatrial 
Accident  Bosid  or  furnish  Board  with  satisfactory  proof  of  financial  ability 
to  pay  compensation  directly;  in  latter  case  security  may  be  required. 
Employer  not  insuring  deprived  of  three  common  law  defenses,  is  subject 
to  fine,  and  may  be  enjoined  from  doing  business.  Employers  may  form 
mutual  insurance  associations,  and  may  enter  into  agreement  with  employece 
for  substitute  system  of  compensation,  subject  to  approval  of  Board. 
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Aet  upplies  to  all  inJiutrial  emplojinents;  bat  do  coinpeiisaticiii  for  injnijr 
canMi)  bf  employee's  wilful  intentioD  to  injure  himself  or  another,  or  b; 
hie  intoxication.  CompenBation : — For  death  within  sii  months,  burial  ex- 
peuses,  (100,  and  paTments  to  following  peTsons,  if  dependent,  vix:  to 
^Tidow  OT  widower  without  children  40%  of  weekly  wages;  if  with  one  or 
two  children,  50%;  if  with  three  or  more,  60%;  if  no  widow  or  widower, 
then  to  child  or  children  30%,  and  10%  additional  for  each  child  in  excess 
of  two,  with  maximum  of  50%;  if  none  of  foregoing,  to  father  or  motber, 
40%,  or  if  ODly  partially  dependent,  25%,  if  both  dependent,  above  amounts 
to  be  diviil^d  eqnally;  if  no  psrenta,  lame  amount  to  grandparents;  if  no 
grandparent,  to  grandchild,  brother  or  sister  25%,  and  5%  additional  for 
each  such  sdditional  dependent,  with  maximum  of  40%.  Payments  only  to 
dependents  residing  within  TT.  S.  Payments  to  widow  nntil  death  or  re- 
marriage not  exceeding  312  weeks,  to  widower  daring  disability  or  until 
re-marriage  not  exceeding  318  weeks;  pKyments  to  child  until  16,  and  for  104 
weeka  additional  if  incapable  of  self-support  and  unmarried;  to  other  de- 
pendents above  named  during  dependency,  not  exceeding  312  weeks.  Wages 
to  be  considered  as  not  more  than  (36  per  week,  nor  less  than  (5.  No  coro- 
pensation  in  excess  of  (5,000.  During  disability  employer  to  furnish  sur- 
gical, medical  and  hospital  aervicea,  etc.,  not  exceeding  (150.  For  total  dis- 
ebility — after  first  seven  days— 60%  weekly  wages,  not  more  than  (IS  nor 
less  than  (3  per  week,  or  fnll  wages,  if  less  than  (3  and  (3  if  disability  be 
permanent,  but  not  for  longer  than  312  weeks,  nor  exceeding  (5,000;  for 
partial  disability  50%  of  difference  between  wages  before  accident  and 
probable  earnings  afterwards,  but  not  more  than  (12  per  wedi,  or  exceed- 
ing (5,000  in  all;  for  pennanent  partial  disability  dne  to  specific  mntila- 
tions,  30%  of  wages  for  terms  stated  in  schedule  in  lieu  of  oil  other  com- 
pensation; in  case  of  serious  facial  or  head  disfigurement  amount  to  be 
awarded  by  Commission,  not  exceeding  (5,000.  Notice  of  injury  mast  be 
given  to  employer  aa  soon  as  practicable,  and  claim  made  within  three 
months,  or  in  case  of  death,  within  three  months  thereafter,  but  no  limit  to 
minor  or  person  mentally  incapacitated  nntil  after  appointment  of  guardian 
or  next  friend.  If  parties  agree  as  to  amount  of  compeosatian,  agreement 
to  be  filed  with  Industrial  Accident  Board;  otherwise  amount  fixed  by  com- 
mittee of  arbitration.  Agreement  or  award  enforced  by  decree  of  circuit 
conrt.  Employer  must  secure  compensation  by  insurance  in  some  authorized 
company,  or  by  depositing  with  territorial  treasurer  security  satisfactory  to 
the  Board,  or  by  furnishing  satisfactory  proof  of  financial  ability  to  pay 
claims  directly;  failure  to  do  so  subjects  him  to  penalty  and  injunction 
against  canying-on  business. 

iqAHO. 

Act  mandatory,  passed  in  exercise  of  police  and  sovereign  power  of  State. 
Applies  to  all  employees,  including  those  of  the  State  and  municipalities, 
except  those  deeted  by  popular  vote  or  receiving  salaries  in  excess  of  (2,400 ; 
but  not  to  agricultural  pursuits,  household  domestic  service,  casual  employ- 
ment, employment  by  charitable  organixations,  or  of  outworkers,  or  of 
55 
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msmbera  of  employer's  family  dwelling  in  his  hooM,  anleaa  emplojei  and 
smplojeee  agree  in  writing  filed  with  the  Board.  Saeh  agreement  if  made 
may  be  terminated  bj  either  party  od  uxty  days'  notice.  No  eompensa- 
tion  for  injury  caused  by  emplojree'a  wilful  intention  to  injnre  himRClf  or 
another,  or  bjr  his  intoxication.  With  approval  of  Board  employer  m^ 
agree  with  employecH  for  sabstituted  eyetem  of  compensation  conferring 
equal  benefits,  CompensatioD : — For  death  within  two  years,  barial  ex- 
penses (100,  and  to  following  persoQa,  if  dependent,  percentages  of  weekly 
wages,  viz:  to  widow  or  widower  without  children  45%;  if  with  child  or 
children  55% ;  if  no  widow  or  widower,  25%  for  one  child  and  10%  for 
each  additional  child,  not  exceeding  55%;  to  parents,  if  one  wholly  depend- 
ent 25%,  if  both  20%  each,  if  partially  dependttit  proportionate  amount  at 
discretion  of  Board;  payments  to  parents  not  to  exceed,  in  addition  to 
amount  payable  to  widow  or  widower  and  children,  55%;  to  brothers,  sia- 
ters,  grandparents,  and  grandchildren — if  one  wholly  dependent,  £0%,  it 
more  than  one  30%;  if  none  wholly  dependent,  10%  divided  among  partial 
dependents,  but  not  exceeding,  with  payments  to  persona  aboye  having  prior 
claims,  55%;  if  no  dependents  $1,000  to  be  paid  to  Industrial  Admlnistrap 
tioQ  Fund.  Paymenta  to  widow  until  death  or  remarriage;  to  widower 
daring  disability  or  until  re-marrtage;  in  neither  case  exceeding  400  weeks; 
to  children  until  18,  and  if  incapable  of  self-support  and  nnmarried  for  ad' 
ditional  term  not  exceeding  400  weeks;  to  others  above  named  during  de- 
pendency, not  exceeding  400  weeks.  In  ease  of  alien  dei»endents  50%  of 
amount  due  under  Act — and  under  certain  eonditiona  the  whole — payable 
to  Industrial  Administration  Fund.  Death  benefits  subject  to  maximum  of 
412  per  week  and  minimum  of  (S,  or  whole  wages,  if  less  than  $S.  Em- 
ployer to  provide  reasonable  medical,  surgical,  or  other  attendance,  medicines, 
etc.,  at  time  of  injury,  and  for  reasonable  time  thereafter,  but  employer  and 
employee  may  waive  these  provisions  and  make  agreement  for  hospital  bene- 
fits under  certain  restrictiona.  For  total  disability,  after  first  seven  days, 
55%  weekly  wages,  not  more  than  (12,  nor  less  than  $6,  or  full  wages  if 
less  than  tS,  for  not  exceeding  400  weeks,  and  thereafter  (S  per  week  during 
disability.  For  partial  disability  not  exceeding  150  ireeks,  05%  of  differ- 
ence between  weekly  wages  before  accident  and  those  employee  will  probably 
be  able  to  earn  afterwards.  For  certain  mutilatiDiiB  55%  of  wages  for 
terms  specified  in  schedule.  Notice  of  injury  must  be  given  to  employer  as 
soon  as  practicable,  and  claim  made  within  one  year  from  date  of  injuiy 
or  death.  No  limit  to  minora  or  persons  mentally  incompetent  nntil  ap- 
pointment of  guardian  or  next  friend.  Employers,  except  State  and  muni- 
cipalities must  insure  compensation  by  insurance  in  State  Insurance  Fund, 
or  by  depositing  with  State  Insurance  Uanager  surety  bond  on  guaranty 
contract  with  authoriied  company,  and  post  notices  In  place  of  business  that 
he  has  complied  with  law  as  to  compensation;  failure  so  to  insure  subjects 
him  to  penalty  and  injunction  against  carrying  on  business.  Inanrance 
Fund. formed  by  premiums  paid  by  employers  based  on  clawificatlon  of  dif- 
ferent kinds  of  business  and  relative  basards  of  each. 
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ILLINOIS. 
Employer  ntaj  elect  to  be  bound  by  Act  hj  flllng  notice  with  iBdnstrial 
Board,  and  bound  from  year  to  year  thereafter  unleM  he  flies  notice  eiitj 
iajB  before  expiration  of  year,  and  gives  notice  to  employeea,  BniploTSe 
bound  nnleaa  he  gives  notice, — emplo^r  then  entitled  to  common  law  aod 
slatnt«Ty  defenses.  In  certain,  "extra  liazardous"  occupations  employer 
prenuned  to  have  elected  to  pay  compensation  under  the  Act  unless  he  flies 
notice  to  the  contrary,  in  which  ease  he  is  deprived  of  common  law  defenses. 
Act  does  not  apply  to  eaanal  employees  or  those  not  iu  usnal  buBinesB  of 
employer.  CompensatioD. — 1.  In  ease  of  death,  (a)  to  widow  or  dependent 
children  four  times  average  annual  earnings,  but  not  less  than  $1,950  or 
more  than  (3,500;  said  amounts  being  increased  to  $1,750,  and  $3,750,  re- 
apeetively  in  ease  of  a  vidow  with  one  child  under  16,  and  to  $1,850  and 
t4,000  in  case  of  widow  with  tno  or  more  children,  while  children  ^re  under 
10;  (b)  if  no  widow  or  dependent  children  same  payment  to  totally  depend- 
ent parent;  (c)  it  none,  to  dependent  parent,  grandparent  or  grandchild 
such  proportion  of  above  sum  as  such  dependency  bears  to  total  depend- 
ency; (d)  if  none  of  foregoing,  to  dependent  collateral  heir^  such  per- 
centage of  above  sum  as  amount  contributed  by  deceased  during  past  two 
years  beara  to  whole  earnings.  Any  disability  payments  paid  before  death 
to  be  deducted  from  above  benefits,  (e)  If  no  dependents,  $150  for  burial 
expenses.  2.  Par  injuries  not  fatal  medical,  surgical  and  hospital  services 
and  Buppli«B  not  exceeding  $200  for  8  weeks,  3.  For  temporary  total  inea- 
paeitf  for  work,  more  than  aix  days,  50^  earnings,  not  less  than  $6  nor 
more  than  $12  while  total  Incapaiuty  lasts,  not  exceeding  amount  of  death 
benefit.  (4)  For  serious  and  permanent  disflgurement  of  hands,  h«ad  or 
faee,  amonnt  not  exceeding  one  quarter  of  death  benefit,  provided  employee 
is  entitled  to  no  other  permanent  disability  compensation.  5.  For  loss  of 
limbs  and  other  parts  of  body,  in  addition  to  compensation  for  temporary 
total  incapacity,  50%  average  wages  for  terms  specified  in  schedule.  For 
other  partial  incapacity  50%  of  difference  between  earning  power  before 
and  after  injuiy,  subject  to  maximum  and  minimum  as  above.  6.  For  com- 
plete permanent  disability  50^  of  earnings,  not  less  than  $6,  nor  more  than 
$12,  up  to  amonnt  of  death  benefit,  and  thereafter  pension  for  life  equal  to 
8%  of  death  benefit,  but  not  less  than  $10  per  month.  The  50%  in  all  above 
cases  increased  5%  for  each  child  under  16,  np  to  65%,  and  minimum  and 
maximum  increased  to  $6.50  and  $13  for  one  child,  to  $7  and  $14  for  two 
children,  and  to  $730  and  $15  for  three  or  more  children.  In  case  of  death 
from  injury  before  payments  equal  death  benefit,  difFerence  payable  to  widow 
and  children,  but  not  less  than  $500.  In  no  case  compensation  to  exceed 
50%  of  average  weekly  wage  or  exceed  $12  per  week,  or  in  case  of  complete 
disability  ^rtend  over  8  years.  Industrial  Board  has  jurisdiction  over  all 
controversies  and  decision  may  be  filed  and  enforced  by  decree  of  Court. 
Employee  cannot  waive  provisions  of  Act  without  approval  of  Board,  and 
any  settlement  made  within  seven  days  after  accident  presumed  to  be  fraud- 
ulent. Employer  must  within  ten  d^s  after  demand  of  Board  either  (1) 
file  statement  showing  financial  ability  to  pay  compensation,  (S)  fumigh 
bond  or  security,  (3)  obtain  insnrance,  or  (4)  make  other  provision  to  ba- 
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cuTB  compeiiBatioii ;— otherwise   employee  may   elect  between  compensfttiou 
under  Ai^t  anil  damages  at  law, 

INDIANA. 

Everj  emplojer  and  emplojree,  except  agricultui&l  laborers  and  domeatie 
MrrantB,  and  others  only  easuallj  employeil,  presomed  to  accept  proriatons 
of  Act  unless  notice  to  contrary  has  been  given  thirty  d^B  before  injuiy, 
or  at  time  of  emplajment  if  less  than  thirty  days.  Employers'  notice  mtut 
be  posted  in  shop,  etc.,  or  given  personally ;  employee's  by  regietered  letter, 
or  given  personally.  Employers  above  eicapted  may  come  under  Act  by 
giving  like  notice.  Employer  electing  not  to  operate  under  Aet  deprived 
of  three  common  law  defenses.  Defenses  open  to  employer  accepting  as 
ag^nst  employee  not  accepting.  Employer  to  furnish  medical  and  surgical 
attendance  and  hospital  servicee  for  thirty  days  after  accident,  and  for 
additional  thirty  days  if  ordereti  by  Industrial  Board.  No  other  eom- 
penaation  for  first  seven  days.  Compensation: — Pot  death  within  300 
weeks, — burial  expenses,  not  exceeding  $100;  to  persons  wholly  depend- 
ent 55%  of  average  weekly  wages  for  300  weeks,  or  such  part  of  300  weeks 
as  compensation  baa  not  been  paid  for  diaabUlty;  to  persons  partially  de- 
pendent proportion  of  said  amount  that  amoDnt  contribnted  by  decease 
were  to  his  whole  earnings.  Dependence  of  widow  or  widower  and  children 
living  with  such  widow  or  widower  terminates  on  re-marriage.  For  total 
diaability  5S%  of  average  w^Iy  wages  during  such  disability,  not  exceed- 
ing 500  weeks.  Partial  disability,  one  half  difference  between  average 
weekly  wages  before  injury  and  actual  wages  afterwards,  for  not  exceeding 
300  weeks.  For  certain  specified  injuries  55%  average  weekly  wages  for 
periods  specified  In  schedule.  No  compensation  for  injury  due  to  self- 
inflicted  injury,  commission  of  felony,  or  misdemeanor,  wilful  misconduct, 
intoxicatioD,  wilful  failure  to  use  safety  appliances,  to  obey  reasonable  poeteil 
rules,  or  to  perform  duty  required  by  statute.  Injured  employee  unjustifiably 
refusing  employment  suitable  to  his  capacity  not  entitled  to  compensation 
during  refusal.  Employee<  must  give  notice  of  injury  to  employer,  within 
thirty  days,  unless  excused  by  Industrial  Board,  and  claim  must  be  filed  with 
Board  withiu  two  yeare  after  injury  or  after  death.  Every  employer  must 
insure  bis  liability  in  some  authorized  company,  or  satisfy  Board  of  his 
ability  to  pay  compensation  direbtly.  Provision  is  also  made  for  Mutual 
Insurance  Association  under  control  of  Board.  Subject  to  approval  of  Board 
employer  may  agree  with  employees  for  snlwtitotion  of  different  system  of 
compensation. 

IOWA. 

Act  compulsory  on  State  and  Counties  and  other  public  corporations,  and 
acceptance  presumed  as  against  all  other  employers  unless  notice  is  given 
to  employees  and  filed  with  ludustrial  Commission.  Does  not  apply  to 
domestic  servants,  farm  laborers,  or  persons  casually  employed  and  not  in 
employer's  trade  or  business.  Employer  rejecting  Act  deprived  of  common 
law  defenses  except  wilful  negligence  or  intoxication  of  employee.  If  em- 
ployee rejects  the  Act,  above  defenses  open  to  employer,  except  that  "as- 
sumed risk"  will  not  apply  when  employer  fails  to  furnish  aafe^  devices 
required  by  law.  Employer  cannot  relieve  himself  by  contract  from  obliga- 
tion.   No  compenaation  payable  until  after  notice,  which  should  be  ^Ton 


.OO^^  IC 


ABSTEACTB,  YfOSKKEN'B  COMPENSATION  LAWa         869 

witUn  ]5  dajB.  If  no  notice  given  or  knowledge  of  accident  obtainei]  bj 
employer  within  9Q  days  no  compensation  aUowed.  Compeiuation : — 1.  For 
not  exceeding  four  weeks,  medical  and  hospital  eervices  and  snpplies  to  9100, 
and  to  1100  additional  when  ordered  by  IndastriAl  ComnuBsiiKier.  2.  In 
ease  of  death;  (a)  expenaea  of  last  Bickncsa  and  burial  tlOO.  (b)  To 
persons  whoU;  dependent,  00%  avenge  weeUj  wages,  not  lees  than  t6 
DOT  more  than  (15  pet  week  for  300  weeks,  (e)  If  none  wholly  dependent, 
then  to  partial  dependeotB  the  proportion  of  above  payment  that  amount 
contributed  by  deceased  to  such  dependents  bean  to  whole  earnings.  For 
disability,  no  compenBation  for  first  two  weeks,  except  for  rantilationa  speei- 
fled  in  achednle  hereinafter  referred  to,  but  in  case  of  eontinned  disability 
payments  Increased  by  two  thirds  for  fifth  to  seventh  week  incluaive  over 
regular  rate  hereinafter  specified.  3,  In  case  of  tanporary  disability — After 
two  weeks,  60%  of  average  weekly  wages  not  km  than  (6  nor  more  than 
tl5,  or  the  whole  if  wages  less  than  46,  dnring  disability,  not  exceeding;  300 
weeks.  4.  In  case  of  permanent  total  disability — same  as  above,  but  for 
400  weeks.  5.  In  ease  of  permanent  partial  disability  60%  of  daily 
wages  for  periods  varying  from  7  to  200  weeks  as  per  schedule.  Payments 
to  widow  having  no  dependent  children  cease  on  re-marriage.  Periodical 
payments  may  be  commuted  to  lump  gum  by  district  court.  "Fersooal  in- 
jury ' '  under  the  Act  does  not  inelnde  disease,  unless  resnlting  from  injury, 
nor  injury  caused  by  wilful  act  of  third  person  directed  against  employee 
for  reasons  personal  to  latter  or  because  of  hia  employment.  Payment  of 
premiums  for  liability  insurance  by  employee  forbidden,  but  arrangements 
between  employer  and  employee  for  additional  benefits  may  be  approved  by 
Commission.  Industrial  Commission  has  jurisdiction  over  working  of  Act. 
— Deciuons  may  be  filed  in  District  Court  and  enforced  by  judgment.  Em- 
ployer required  to  insnre  his  liability  in  organlzatioii  approved  by  Commis- 
sion and  provirions  made  for  Mutual  Insurance  Associations  of  groups  of 
employers.  Employer  failing  to  insure  liable  to  injured  employee  as  though 
he  had  rejected  Act,  and  bound  to  post  notice  to  that  effect  where  work  is 
carried  on. 

KANSAS. 
Act  applies  only  to  trade  or  business  on,  in  or  about  a  railway,  faetory, 
mine  or  quarry,  electric,  building  or  engineering  work,  laundry,  natural  gas 
piBDt,  county  and  municipal  work,  and  processes  requiring  use  of  dangerous 
explosives  or  inflammable  materials,  all  of  which  arc  declared  to  be  espe- 
cially dangerous,  but  not  including  agriculture,  nor  employers  of  less  than 
five  workmen  continuously  employed  for  a  month,  except  in  mines.  Em- 
ployers in  other  industries  may  elect  to  come  uniler  provisions  of  Act  by 
filing  notice  with  Secretary  of  State.  Employers  and  their  employees 
in  such  business  presumed  to  accept  Act  unless  they  file  notice  with  Sec- 
retary of  State.  Employer  not  accepting,  not  entitled  to  the  three  com- 
mon law  defenses.  If  he  accepts  and  employee  does  not,  these  defensee  are 
open  to  him  unless  accident  was  caused  by  him  or  his  agents, — vrilfol  or  grose 
negligence.  In  this  last  event  employee  may  elect  between  compensation 
ender  Act  and  damages  at  law.  Employer  not  liable  for  injuries  not  dis- 
abling employee  from  earning  full  wages  for  one  week,  nor  for  injuries  re- 
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enltiiig  from  deliberate  int«iition,  or  from  wilful  failure  to  dm  ufeguAida 
fumisbed,  or  eolely  from  deliberate  bTeacb  of  Btatutor;  regalatione  affecting 
ealetj,  or  from  intoxication.  Emplojer  muBt  pa;  eoat  of  reaaonably  neces- 
sai7  medical,  surgical  and  hospital  treatment  and  supplies,  not  exceeding 
f  150,  for  not  exceeding  50  days.  Compensation: — 1.  In  case  of  death,  (a) 
To  persons  nholl;  dependent,  three  times  earnings  for  preceding  yt^i,  not 
less  than  $1,400  nor  more  thnii  (3,800;  and  not  exceeding  (7S0  if  no  depend- 
ents residing  in  U.  8.  or  Canada,  (b)  If  only  partial  dependents  a  pro- 
portional part  of  above,  (c)  If  no  depeodectB,  expense  of  burial  not  ex- 
ceeding (150.  S.  For  total  permanent  diaabililj,  payment  after  first  week 
daring  such  disability  of  60%  of  average  weekly  earnings,  not  less  than  (6, 
nor  more  than  tl5  per  week,  but  not  for  more  than  eight  years.  3.  Foi 
temporary  total  disability,  the  same  dnring  inch  disability.  4.  Tor  perma* 
nent  partial  disability  resulting  from  certain  specified  multilations,  a  lump 
sum  measured  by  50%  of  average  weekly  earnings  for  periods  set  forth  in 
schednle,  but  not  less  than  (6  nor  more  than  (12  per  week.  For  injury  not 
covered  by  schedule,  during  period  of  partial  disability  not  exceeding  eight 
years,  60%  of  difference  between  earnings  before  and  after  injury.  Pay- 
ments not  asBiguable  or  sttaebsble.  Notice  of  accident  vrittun  ten  days, 
and  claim  tor  compensation  within  three  months,  or  in  case  of  death  six 
months.  Want  of  notice  no  bar  unless  employer  is  prejudiced  thereby. 
Agreements  or  awards  of  arbitration  filed  in  Court  and  enforced  by  judg- 
ment. If  no  agreement  or  arbitration,  claim  may  be  enforced  by  action  in 
Court.  Employer  may  with  consent  of  Attorney-General  contract  with 
workmen  for  different  scheme  of  compensation  conferring  equal  benefits. 
KENTTJCKT. 
Act  applies  to  employers  of  six  or  more  persooH  in  any  of  twenty-two 
specified  classes  of  indnstiies,  including  mining,  quarrying,  logging,  rail- 
roads and  telegraphs,  tunnel  acd  sewer  work,  building,  and  substantially  all 
kinds  of  manufacturing  and  similar  occupations,  but  not  to  domestic  or 
agricultural  service,  to  persons  casually  employed,  or  to  those  employed 
wholly  oat  of  the  State.  Employers  and  «nployeeB  in  other  industries  may, 
on  special  application,  also  take  advantage  of  Act.  Industries  specified 
may  be  leclassified  and  others  added  by  Workmen's  Compensation  Board. 
Employer  accepting  Act  not  liable  for  injury  caused  by  hie  own  negligence 
or  that  of  his  agents  or  servants.  Bmployee  concluBively  presumed  to  ac- 
cept compensation  nuder  Act  and  waive  rights  of  action  at  law  if  he  con- 
tinues to  work  after  notice  that  employer  bas  accepted  the  Act,  but  prior  to 
receiving  injury  he  may,  by  written  notice  to  employer  and  copy  sent  to 
Board,  w^ve  benefits  of  Act  and  withdraw  any  previous  acceptance.  In 
such  case  all  common-law  defenses  are  open  to  employer.  Employer  not 
electing  to  come  nnder  Act,  or  in  default  in  payment  of  premiums,  liable  for 
injuries  caused  by  his  neglect  or  default,  or  that  of  his  agents  or  servants, 
and  deprived  of  defenses  of  fellow  servant,  assumptiou  of  risk  and  coo- 
tribntory  negligence.  Compensation  Fund  formed  by  premiums  fixed  by 
Board  for  each  class  of  industries.  Amount  of  premiums  baaed  on  gross 
amount  of  employer's  annual  pay-roll  and  paid  in  moDtbly  instalments. 
Compensation : — 1.  Expense  of  meilical  attendance,  nursing,  hospital  service 
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and  medicines  not  exceeding  (100.  2.  In  case  of  death,  funeral  eipensea  not 
exceeding  $75.  3.  For  temporary  total  diBability,  50%  of  average  weekly 
wages,  not  eiceediog  $12  per  week,  nor  less  tban  $5,  or  full  wage  if  leas 
tban  tS,  but  in  no  caso  foi  more  than  six  years  or  to  exceed  in  all  $3,750. 

4.  For  partial  disability,  S0%  of  impairment  of  earning  capacity  dnring 
eontinaance  thereof,  not  exceeding  $12  per  neek,  or  aggregate  sum  of  $3,750. 

5.  For  certain  specified  mutilations,  50%  of  weekly  wages,  for  various  timea 
aa  per  schedule.  6.  For  permaneitt  total  disability,  90%  of  weekly  wages 
until  death,  not  exceeding  $12  per  week,  nor  lees  tban  $5  or  full  wages  if 
leea  than  $5.  7.  In  eaae  of  death  from  injury  within  two  years  (a)  if  no 
dependents  medical  and  funeral  expenses  as  above,  (b)  To  persons  wboUy 
dependent,  S0%  of  average  weekly  wages  for  remainder  of  period  until  ux 
years  from  dat«  of  injury,  not  exceeding  in  all  $3,750,  nor  leas  than  $1,500. 
(c)  To  persons  partly  dependent  50%  of  average  weekly  wages  for  such 
portion  of  aix  years  as  Board  may  determine,  not  exceeding  in  all  $3,750. 
No  payment  on  account  of  self-inOicted  injury  or  injury  cansed  by  wilful 
mieconduct  or  intoiieation.  Onl^  expenM  of  medical  attendance,  etc.,  al- 
lowed for  first  week.  Applications  for  compensation  must  be  made  within 
one  year. 

LOUISIANA. 
Act  obligatory  on  the  State,  cities,  townships,  etc.,  and  incorporated  pub- 
lie  boards  and  eommissiona.  Applies  also  to  employers  in  certain  "haiard- 
ous"  occupations,  and  to  any  other  occupations  agreed  by  parties  or  de- 
termined by  Court  to  be  hazardous.  Employers  and  employees  in  other  oc- 
cupations may  by  agreement  in  writing  come  under  Act.  Contractor  liable 
to  employee  of  subcontractor  as  though  directly  employed  by  bim.  Employer 
and  employee  bound  by  Act  only  if  they  so  elect,  but  election  presumed  unless 
notice  to  the  contrary  be  given  30  days  before  injury.  Election  may  be 
termiiiated  by  either  party  by  like  written  notice.  In  action  by  employee 
electing  Act  against  employer  not  electing,  employer  deprived  of  defenses  of 
asBamption  of  risks  incident  to  employment,  negligence  of  fellow  employee 
and  contributory  negligence;  and  injury  presumed,  prima  facie,  to  be  result 
of  employer's  negligence.  In  action  by  employee  not  electing  Act  against 
employer  fleeting,  all  defenses  open.  Act  applies  only  to  "injuries  by  vio- 
lence to  the  physical  structure  of  the  body,  and  such  diseases  or  infections 
as  naturally  result  therefrom."  Any  other  form  of  disease  or  derangement 
is  expressly  excluded.  No  compensation  for  injury  caused  by.  employee's 
wilful  intention  to  injure  himself  or  anotber;  by  hie  intoxication;  by 
deliberate  failure  to  oae  guard  or  protection  against  accident  provided  for 
him;  or  by  deliberate  breach  of  statutory  regulations  affecting  safety. 
Notice  of  injury  must  be  given  within  15  days  or  in  case  of  death  within 
thirty  days.  Claim  within  six  months,  and  proceedings  taken  within  one 
year.  Employer  must  post  notice  in  place  of  businees  that  in  case  of  acci- 
dental injury  or  death  claim  for  compensation  must  be  made  withiu  six 
months,  or  no  payment  made;  otherwise  time  for  giving  notice  of  injury 
extended  to  twelve  months.  Agreement  for  settlement  must  be  in  writing, 
approved  by  Court  and  entered  as  its  judgment.  If  no  agreement,  proceed- 
ings in  Court.     Compenastion: — Employer  must  furnish  reasonable  medical. 
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surgical  anil  bospital  tervicei  and  metUeincB,  sot  exceeding  flSO.  No  other 
competiBatioii  for  first  veek,  nor  in  sn^  ease  nntil  employer  is  nodiled,  bat 
if  (]isabilit7  continues  six  'weeks  compensation  for  flnt  week  shall  be  pud. 
fSir  temporary  total  disabilit;,  55%  of  wages  during  diubtlitj,  not  beyond 
300  weeks.  Pennanent  total  disability  S5%  of  wages,  during  disability, 
not  beyond  400  weeks.  Partial  disability  55%  of  difference  between  wages 
at  time  of  injury,  and  those  employee  is  able  to  earn  afterwards.  For  cer- 
tain specified  mutilations,  5S%  of  wages  during  times  specified  in  schedule. 
For  death  within  one  year,  burial  expenses  not  exceeding  (100,  and  pay- 
ments for  300  weeks,  as  follows:  To  widow  or  widower  without  children, 
25%  of  wages;  with  one  child,  40%;  with  two  or  more  children,  55%.  To 
one  child,  without  liTing  parent,  25%;  two  children,  40%;  three  or  more 
children,  55%.  If  no  widow,  widower  or  child,'  to  dependent  father  or 
mother,  25%  of  wages,  or  to  both,  55%.  If  none  of  foregoing,  to  dependent 
brother  or  sister  or  other  member  of  family,  25%  for  one,  and  10%  for 
each  additional  one  vp  to  55%.  Where  inilividaal  allowances  would  bring 
percentage  above  55,  proportionate  abatements  to  that  amount.  Paymenta 
to  any  benefldery  cemae  on  death,  or  on  re-marriage  of  widow  or  widower, 
or  on  widower  becoming  capable  of  self-support,  or  on  minor  reaching  age 
of  18. 

MAINE. 
Act  applies  to  State,  counties,  etc.,  towns  which  vote  to  accept  its  proTi- 
sians,  and  employers  of  more  than  five  workmen  in  same  bvnness  who  elect 
to  become  subject  to  its  proririous.  Employees  In  domestic  service  agricul- 
ture, or  logging,  and  those  employed  casually,  or  not  in  employer's  regular 
business,  not  included.  Employers  not  assenting  deprived  of  three  eom- 
moQ-law  defenses.  Employer  must  file  with  Indmtrial  Accident  Commission 
written  assent,  together  with  copy  of  industrial  accident  insurance  policy  in 
a  Casualty  Insurance  Company  authorized  to  do  business  in  the  State,  and 
stamped  with  approval  of  Insurance  Commissioner;  or  satisfy  Commission 
of  his  solvency  and  financial  ability,  and  deposit  cash,  securities  or  bond. 
Or,  employer  may,  with  approval  of  Commission,  continue  any  system  of 
compensation  used  l^  him  Jan.  1,  1915,  provided  its  benefits  equal  tboae 
under  the  Act  and  no  contributions  are  required  from  employees  unless  for 
additions!  benefits.  Notice  of  employer's  acceptance  must  be  posted  in  fac- 
tory, etc.  Employee  deemed  to  assent  unless  at  time  of  hiring  be  gives  no- 
tice in  writing,  and  files  copy  with  Commisaiott  within  ten  days,  or  within 
ten  days  after  notice  of  employer's  acceptance,  the  same  to  continue  in  force 
for  one  year,  and  from  year  to  year,  unless  within  60  days  of  expiration  of 
any  year  written  claim  of  common-law  rights  of  action  is  filed  with  Commis- 
sion, and  notiee  given  to  employer  within  ten  day*  thereafter.  Compenaa- 
tion:  None  for  iujary  occasioned  by  wilful  Intention  of  employee  to  injure 
himself  or  another,  or  by  intoxication  unless  employer  knows  of  habit  of 
intoxication.  For  first  two  weeks,  medical  and  hospital  service  and  medi- 
cines, not  exceeding  (30,  unless  in  case  of  major  turglAl  operation.  For 
>  death — To  persons  whoUy  depmdent,  one-half  average  weekly  wages,  not 
more  than  $10,  nor  less  than  (4,  for  300  weeks;  and  proportionate  amoants 
if  only  partial  dependents.    If  no  dependents,  expenses  of  last  sickness  and 
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banal  not  'exceeding  4^00.  For  total  inespacity,  OD«-haIf  average  weekly 
wages,  not  more  than  (10,  nor  lesa  than  $4,  for  not  exeeediag  500  weeks, 
nor  ^,000.  For  partial  ineapacity,  one-half  of  diflerence  between  wages 
before  and  after  injury,  not  more  than  $10,  nor  for  more  than  300  weeka. 
For  certain  matilations  amounts  as  for  total  disabilitj  for  periods  speeifled 
in  Hchednle,  and  afterwards  daring  continuance  of  partial  Incapacitj — not 
more  than  300  weeks  in  all.  .  Written  notice  stating  nature,  time,  place,  and 
cause  of  injury  and  name  and  address  of  person  injured  must  be  given  to 
employer  within  30  days,  and  claim,  made  within  one  year  after  injury,  or 
after  death  or  removal  of  physical  or  mental  disability.  Agreement  of  par- 
ties as  to  compensation  fllad  with  and  approved  by  Commission,  or  decision 
of  Chairman  of  Commission,  filed  with  Clerk  of  Conrts  of  tbe  county  baa 
effect  of  judgment.  Within  two  years  order  for  compensation  may  be  modi- 
fled  on  proof  of  change  in  employee's  condition.  Unless  agreement  or  peti- 
tion is  filed  within  two  years  claim  is  ban«d. 

MARYLAND. 
Act  obligatory  on  employers  in  certain  "extra-hazardous"  employmentfl, 
of  which  42  classes  are  specified,  including  railroad,  telephone,  telegraph, 
electric  power  and  light,  aewer  and  sub-way  work,  lumbering,  quarrying, 
atilp-building,  and  substantiaUy  all  kinds  of  mill  and  factory  work;  but  em- 
ployers end  employees  in  employments  not  "extra-hazardous"  may  jointly 
flle  acceptance  and  come  under  Act.  Act  does  not  apply  to  farm  laborers, 
domestic  servants,  country  bbcksmiths,  wheel-wrights,  or  similar  rural  em- 
ployments, nor  to  casual  employees,  those  employed  wholly  ont  of  the  State, 
or  whose  salariea  exceed  $2,000.  Covers  only  accidental  injuries,  and  sneh 
diseases  and  infections  as  nnevoidably  result  therefrom,  bat  not  those  ocea- 
rioned  by  wilfal  intentiou  of  employee  to  injare  himself  or  another,  or  fay 
his  intoxication.  If  empl<^er  fails  to  secnre  compensation  for  employee, 
latter  may  claim  compensation  under  Act  or  maintain  action  for  damages, 
but  in  latter  case  employer  deprived  of  three  common-law  defenses.  In 
case  of  injury  by  deliberate  intention  of  employer,  employee  has  some  elec- 
tion. Payments  made  from  State  Accident  Fund  formed  from  premiums 
paid  by  employers,  and  administered  by  State  Indnstrial  Commission.  lo- 
dnstries  elaasifled,  and  premiums  flied  by  Commission  according  to  risk  in 
each  class.  Employer 'may  secnre  compensation  by  insuring  in  State  Acci- 
dent Ftmd,  or  in  some  authorized  insurance  company,  or  by  furnishing  to 
satisfaction  of  Commission  proof  of  financial  ability  to  pay  compensation 
directly  to  employees;  in  latter  case  Commisidon  may  require  depoidt  of  se- 
cnrities.  Employer  must  notify  Commisaion  which  form  he  elects,  and  ob- 
tain approvaL  Compensation :  In  all  cases,  medleal  attendance,  medicines, 
etc,  not  exceeding  $150.  For  permanent  total  disability,  SO^  average 
weeUy  wages  during  continuance  of  total  disability,  exclusive  of  first  week, 
not  more  than  $12,  nor  less  than  $5,  or  full  wages  if  less  than  $5,  not  ex- 
ceeding $5,000.  For  temporary  total  dlKbility,  50%  average  weekly  wages 
during  continuance,  subject  to  above  maximum  and  minimum,  for  not  more 
than  6  years,  or  more  than  $3,750.  For  permanent  partial  disability,  in  case 
of  certain  mutilations,  50^  average  weekly  wages,  not  exceeding  $12  nor 


874        AB8TEACT8,  WOEKMEN'B  COMPENSATION  LAWa 

more  than  (3,000  fu  all,  for  periods  apoeilled  Is  Khednle:  in  other  eosM  S0%>' 
of  difference  between  Kages  before  and  after  accident,  not  exceeding  (12, 
daring  partial  diaabilit;  but  not  exceeding  in  all  (3,000.  For  temporarr  par- 
tial disability  50%  of  difference  between  wages  before  injory-  and  after- 
wards, dnring  partial  disabilit]',  not  exceeding  (3,000.  For  death  within 
two  ^ears:  funeral  expenses  not  exceeding  (75,  but  if  no  depeodenta  only 
if  employee  doea  not  leave  enongb  to  paj  same;  to  peraons  whollj-  depoid- 
ent,  50%  average  weekly  wages  for  8  fears,  not  more  than  (4,S50,  nor  less 
than  (1,000;  to  those  partly  dependent  50%  wages  for  such  part  of  8 
yeara  as  Commiaeion  may  determine,  not  exceeding  (3,000.  No  compensa- 
tion, but  medical  attendance,  etc.,  for  flnt  two  weeks.  Notice  must  be  giveo 
to  employer  within  10  days,  or  in  ease  of  death  within  30  days.  Application 
for  compensation  with  certificate  of  attending  pbydcian,  If  any,  must  be 
filed  with  Commission  within  30  days.  In  case  of  death,  claimant  moat  also 
file  proof  of  relationship. 

MASSACHUSETTS, 
Act  prorides  for  Employers'  Insarance  Aagociation  condsting  of  not  leas 
than  100  members  employing  not  leas  than  10,000  employees,  and  aabjeet  to 
State  Bopervision.  It  applies  onlj  to  employers  who  beeome  mbscribers  to 
sncli  Association,  or  who  insure  their  liability  in  some  insurance  or  casualty 
>  company.  Other  employers  deprived  of  the  three  common  law  defensea. 
Act  does  not  apply  to  domestic  servants  or  farm  laborers,  or  those  casually 
employed  or  whose  employment  is  not  in  usual  business  of  employer.  Em- 
ployee held  to  waive  right  of  action  at  common  law  unless  he  gives  notice, 
and  cannot  recover  for  injuries  oecaubned  by  his  eerioos  and  wilful  mis- 
conduct. If  injured  by  serious  and  wilful  misconduct  of  employer  or 
Buperinteadent  may  recover  double  compensation.  Compensation,  to  be 
paid  by  Insarance  Association  or  other  insurer: — 1.  In  ease  of  death,  (a) 
to  persons  wholly  dependent,  66%%  of  average  weekly  wages,  not  less 
than  (5  nor  more  than  (10  for  500  weeks,  but  not  more  than  (4,000.  (b) 
If  only  partial  dependents,  the  proportion  of  above  payment  that  amount 
contributed  by  deceased  to  snch  dependents  bears  to  his  whole  earnings. 
In  all  cases  expenses  of  burial  not  exceeding  (100  to  be  charged  as  part 
of  compensation  to  dependents,  if  any.  S.  In  case  of  total  incapacity 
for  work,  weekly  compenaatdon  equal  to  66%%  of  average  weekly  wages,  not 
lees  than  (7  nor  more  than  (16  for  not  more  than  500  weeks,  or  more  than 
(4,000.  3.  During  partial  incapacity  weekly  compensation  equal  to  80%% 
of  difference  between  average  weekly  wages  before  and  after  injury,  but 
not  more  than  (16  per  week,  or  more  than  (4,000,  and  in  addition  thereto 
in  case  of  loss  of  limbs  and  certain  other  specified  mutilations  certain 
weekly  payments  for  limited  times.  During  first  two  weeks  after  injury 
or  time  of  incapacity,  and  in  unusual  cases  for  a  longer  period,  necessary 
medical  and  hospital  eorvices  and  medicines.  No  other  compensation  for 
first  ten  days.  Notice  of  injury  as  soon  as  practicable,  unless  employer  or 
Association  has  knowledge  thereof.  Claim  within  six  months  or  in  case 
of  death  or  incapacity  within  six  months  after  death  or  removal  of 
incapacity.  Failure  to  make  claim  within  that  time  not  a  bar  if  occasioned 
by   mistake   or   other    raesonable   cause.      No    agreement   by    employee   to 
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waiTe  rigbt  to  eompeaaation  valid,  and  payments  not  aaedgnftble  or  nibjeet 
to  attachment.  State  Board  of  Labor  and  Indiutries  baa  jansdietion 
over  settlement  of  elsims.  ArbitTation  provided  for  subject  to  revision 
by  fnll  Board.  Amounts  of  neekly  payments  subject  to  subsequent  modlflca- 
tioD,  and  after  6  months  payment,  may  in  special  cases  be  commuted  to 
Inmp  sum.  DecisiODS  of  Board  may  be  filed  in  Superior  Conrt  and  decree 
entered  thereon. 

MICHIOAN. 
Act  npplies  to  the  St&te,  counties,  etc.,  and  to  emptoyen  who  file  aec^)t- 
ance  with  Industrial  Board.  All  other  employers  deprived  of  the  three 
common  law  defansee  except  as  against  employees  electioff  not  to  be  subject 
to  Act.  Act  does  not  apply  to  domestic  servants  or  farm  laborers  or  to  per- 
sons casually  employed  and  not  in  course  of  employer's  usual  business. 
Compensation: — 1.  During  first  .three  weeks  medical  and  hospital  services 
and  medicines.  2.  In  case  of  death,  (a)  To  persons  wholly  dependent^ 
weekly  payments  equal  to  half  of  average  weekly  wages,  not  less  than  $4  nor 
more  than  tlO  for  300  weeks,  (b)  To  persons  partly  dependent  same  pro- 
portion of  the  above  that  the  amount  contributed  by  the  deeeaeed  bore  to 
his  whole  earnings,  (c)  If  no  dependents,  expenses  of  last  siokness  and 
burial,  not  eiceeding  (200.  3.  In  case  of  total  incapacity  weekly  compensa- 
tion equal  to  one-half  of  average  weekly  wages,  not  leM  than  fi  nor  more 
than  tlO  for  60O  weeks,  not  eiceeding  (4,000.  4.  In  case  of  partial  inca- 
pacity, weekly  compensation  equal  to  ona-half  of  difFerence  between  average 
weekly  wages  before  and  after  injury,  not  more  than  (10  per  week  for  300 
weeks.  For  loss  of  a  limb  and  other  specific  mutilaUons  half  of  average 
weekly  wages  for  terms  varying  from  7  to  200  weeks,  subject  to  maximum 
and  minimum  limitations  as  above.  In  case  of  death  before  expiration  of 
term  for  weekly  payments,  depaidetits  receive  difference  between  fall  death 
benefit  and  amounts  already  paid  for  disability.  Payments  begin  on  16th 
day  after  injury,  but  if  disability  continues  for  S  weeks  then  from  date  of  iu- 
jnry.  Unless  employer  has  actual  knowledge  of  injury  notice  must  be  given 
within  three  months.  Claim  must  be  made  within  six  months,  or  within  dx 
months  after  deat).  or  removal  of  incapacity.  No  agreement  by  employee 
to  wtdve  rights  valid.  Payments  not  assignable  or  liable  for  debts.  Agree- 
ments for  settlement  subject  to  approval  of  Accident  Board.  Dispnted 
claims  referred  to  arbitration  subject  to  appeal  to  the  Board.  Decisions  of 
the  Board  may  be  filed  in  Circuit  Court  and  judgment  entered  thereon.  Em- 
ployer may  by  furnishing  proofs  of  solvency  to  Board  agree  to  make  pay- 
ment directly  to  employees,  or  may  insure  his  liability  in  an  Employer's  Lia- 
bility Company  or  Insurance  Association.  Provision  is  made  for  Accident 
Food  in  nature  of  mutual  insurance  by  five  or  more  employers  of  3,000 
employees  nnder  snpervirion  of  Commissioner  of  Insurance. 

MINKESOTA. 

Employer  not  electing  provisions  of  Act  deprived  of  three  common  law 

defenses  except  as  to  wilful  negligence  of  employee.    Act  does  not  apply  to 

domestic  servants,  farm  laborers  or  persons  casually  onployed  and  not  In 

vsnal  business  of  employer.    Emplt^er  and  employee  presumed  to  accept 
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Act  nsleM  notice  Is  gnen.  No  IUbilit7  for  injariea  self-inflieted  or  caused 
bj  intozieation.  CompenBatiou : — 1.  Medical,  Burgical  and  hospital  serriees 
for  90  days,  not  exceeding  $100,  or,  on  application  to  Court,  (SCO.  S.  In 
caae  of  deatb,  to  widow  40%  of  monthly  wages,  and  for  one  minor  child 
10%,  for  two  nr  three  children  20%  and  for  four  or  more  2fi%%  in  addition. 
On  re-marriage,  widow  withont  children  one-half  of  compensation  unpaid; 
if  children,  her  share  goea  to  them.  For  depeodent  orphan  45%  of  montUj 
wages,  and  10%  additional  for  each  additional  orphin — not  exceeding  6fl%%. 
For  dependent  hnaband  and  no  child  30%  of  monthly  wages.  If  no  widow, 
children  or  husband,  to  one  dependent  paient  3S%  of  monthly  wages,  or  to 
two  snch  4S%.  If  none,  to  depoident  brother,  slater,  grandparent,  mother- 
in-law  or  father-in-law,  30^;  if  more  than  one  dependent  relation  35%. — 
Partial  dependents  in  proportion  to  proportioiiBte  amount  of  earnings  con- 
tnbuted  by  deceased.  Compensation  to  dependents  subject  to  maximum  of 
tI5  per  week,  and  minimum  of  $8.50,  or  full  wages  if  less  than  $6.50,  dar- 
ing dependency,  not  exceeding  300  weeks.  In  all  cases  of  death  from  injury 
expenses  of  last  sickness  and  burial  not  exceeding  $100.  3.  For  temporary 
total  disability  66^%  of  wages,  subject  to  maximum  of  $15  and  minimum 
of  $6.50,  or  full  wages  if  less  than  $6.50,  doring  disability,  not  exceeding 
300  weeks.  4.  For  temporary  partisl  disability  667^%  of  difference  between 
wages  before  accident  and  those  employee  is  able  to  earn  afterwards,  during 
ench  disability,  not  exceeding  300  weeks.  5.  For  pennanent  partial  disabil- 
ity from  certain  mutilations  06^%  of  wages  for  times  specified  In  schcdtile; 
in  other  cases  06^%  of  difference  between  wages  befpre  accident  and  those 
employee  Is  able  to  earn  afterwards,  subject  to  maximum  of  $15  per  week, 
for  300  weeks.  6.  For  permanent  total  disability  66^%  of  wages,  subject  to 
maximum  of  $15  and  minimum  of  $fl.50,  or  full  wages  if  less  than  $6.60,  tor 
not  exceeding  550  weeks,  but  in  all  such  cases  drawing  more  than  $6.50  per 
week  payments  after  first  400  weeks  reduced  to  $6.50  per  weA  for  re- 
minder of  term, — the  total  compensation  not  to  exceed  $5,000,  In  case  of 
death  after  disability,  ilisability  payments  already  made  deducted  from 
death  benefit.  In  ease  of  temporary  disability  no  compensation,  except 
medical  treatment,  etc.,  allowed  for  first  week,  nor  in  any  case  unless  em- 
ployer has  actual  knowledge  of  injury  or  is  notified  in  writing  within  14 
days.  No  compensation  recoverable  until  such  knowledge  or  notice.  Notice 
may  be  given  later  unless  employer  is  prejudiced  by  delay.  If  no  knowl- 
edge or  notice  within  00  days,  claim  for  compensation  barred.  Action  or 
proceeding  by  employee  to  recover  compensation  must  be  brongfat  within 
one  year  after  employer  has  made  report  of  acddent  to  Commlseioner  of 
Labor.  Employer  may  insure  his  liability,  and  employee  may  then  make 
claim  directly  npon  insurer. 

MI880UEL 
Every  employer  and  employee,  including  monlcipal  and  other  organiza- 
tions, presumed  to  accept  proviaions  of  Act  unless,  prior  to  accident  written 
notice  be  filed  with  Workmen's  Compensation  Commission.  Employer  re- 
jecting Act  must  post  notices  on  hie  premises,  and  employee  rejecting  must 
give  written  notice  to  employer.     Employer  rejecting  Act  deprived  of  three 
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common  law  defeniet,  bat  the7  are  allowed  to  employer  accepting,  as  agaiast 
emploTee  rejecting.  Act  does  not  applj  to  fann  labor,  or  domastie  servants, 
ioelndiiig  family  chauffeurs,  or  to  persons  casnally  einployed,  or  to  out- 
workers, or  to  employer  of  less  than  fire  employees,  unless  both  employer  and 
employees  elect  to  be  boand,  nor  to  employee  wboae  aferage  annual  Mmings 
exceed  (3,000.  "Id jury"  defined  hs  "violence  to  phyaicnl  structure  of  the 
body  ftnd  such  disease  and  infection  as  naturally  reaulta  therefrom,  but  not 
including  occupational  disease,  or  contagious  disease  contracted  during  em- 
ployment. Penons  having  their  usnal  business  done  under  contract  on  their 
premises  liable  as  anployers.  Compensation:  Medical,  surgical  and  hos- 
pital treatment,  nursing  and  me^cines  for  ilrst  «ight  weeks  after  injury, 
not  exceeding  (ZOO.  No  compensation  when  death  or  disability  dne  to  un- 
reaaonable  refusal  to  submit  to  treatment.  No  other  eouipensation  for  flrst 
seven  days  unless  disability  lasts  six  weeks.  For  temporary  total  disaUlity 
W%%  of  employee's  avera^  earnings  for  not  more  than  400  weeks,  not  less 
than  (e,  nor  mora  than  (15  per  week,  or  full  wages  if  less  than  M.  For 
temporary  partial  disability  66%%  of  difference  between  average  eaminga 
befOTO  acddeut  and  those  employee  is  capable  of  earning  afterwards,  not 
exceeding  (12  per  week.  For  permanent  partial  disability,  in  addition  to  all 
Other  compensation  66%%  of  average  earnings,  not  less  than  (6  nor  more 
than  (15,  for  periods  specified  in  schedule.  For  permanent  disfigurement  of 
face  and  head,  not  exceeding  (750.  Special  provisions  as  to  hernia.  For 
permanent  total  disability,  66%%  of  average  earnings  for  240  weeks,  and 
afterwards  40%  far  life,  not  less  than  (6,  nor  more  than  (IS  per  week.  In 
case  of  death,  burial  expenses,  not  exceeding  (100  and  expenses  of  last  sick- 
ness not  exceeding  (£00;  to  total  dependents  two-thirds  sverage  annual 
earnings  for  preceding  year,  not  less  than  (6,  nor  more  than  (IS  per  week 
for  300  weeks;  if  no  total  dependents,  to  partial  dependents  part  of  fore- 
going death  benefit  in  proportion  to  contribution  to  partial  dependents  made 
by  deceaseif  in  his  lifetime.  Employer  must  insnre  his  liability  in  some  author- 
ized insurance  carrier  unless  he  satisllea  Commission  of  his  ability  to  carry 
liability  directly.  Insurer  primarily  liable  to  employee.  Employer  must 
notify  Commission  of  accidents  within  ten  days.  Claim  must  be  filed  with 
CommisROn  within  six  months. 

MONTANA. 
Act  applies  to  "aQ  Inherently  hasardeus  works  and  occupations  within 
the  State";  those  specificnUy  mentioned  indnding,  besides  railroads,  tale- 
graphs,  etc,  nearly  every  kind  of  mechanical  or  manufacturing  industry. 
Domestic  servants,  farm  laborers  and  persons  casually  employed  are  not  in- 
cluded. Employer  not  electing  to  come  under  Act  deprived  of  three  com- 
mon law  defenses.  Employer  assenting  must  elect  by  which  one  of  three 
compensation  plans  he  win  be  bound,  and  notify  Industrial  Accident  Board. 
Election  made  presumed  to  continue  from  year  to  year  unless  notice  of 
withdrawHl  is  filed  with  Board  not  less  than  thirty  or  more  than  sixty  days 
before  expiration  of  fiscal  year,  which  begins  July  1st.  Employee  bound 
by  employer's  election,  unless  written  notice  be  given  to  employer  and  filed 
with  Board.    Under  plan  No.  1,  employer,  on  satisfying  Board  of  his  flnan- 
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dal  abilitj,  may  settle  Ljreetlj  with  anplojee,  bot  Board  may  require  bo- 
cnritj.  Under  plan  No.  ''  he  may  procure  and  file  with  Board  poUciee  ot 
iUBurance  for  auch  amoun.  '  aa  Board  may  from  time  to  time  direct.  Under 
plan  No.  3  each  employer  paya  annually  to  the  Industrial  Accident  Board 
a  certain  percentage  of  hii  annual  pay-roll,  tlie  percentage  in  each  indiutry 
being  died  in  accordanee  with  a  claasiflcation  of  induatriee,  of  which  20  are 
specified  in  the  Act.  Wbere  public  corporation  or  contractor  for  each  cor- 
porate ia  employer  plan  No.  3  obligatory  on  employer  and  employees.  Em- 
ployen  and  employees  in  non-hazardous  industriss  may  by  joint  election  ac- 
cept provision  of  plan  No.  3.  Term  "injury,"  as  used  in  Act,  defloed  aa 
one  "resulting  from  some  fortuitous  erent,  as  distinguished  from  the  con- 
traction of  disease.  Compensation: — During  first  two  weeks,  only  medical 
and  hoapital  serrieea  and  medicines,  not  exceeding  450.  In  case  of  death, 
percentages  of  wages  varying  from  30%  to  S0%  to  different  classes  of  bene- 
ficiaries and  dependents,  not  lees  than  $6  nor  more  than  t^^-SO  per  week, 
or  full  wages  if  less  than  96,  for  not  exceeding  400  weeks.  In  case  of  death 
within  six  montlia  burial  eipenaea  not  exceeding  476  in  addition.  For  tem- 
porary total  disability,  60%  of  wages,  subject  to  above  maximum  and  mini- 
mnm  for  not  exceeding  300  weeks.  For  permanent  total  disability  same 
compensation  for  not  exceeding  400  weeks,  and  thereafter  during  disability 
9S  per  week.  For  partial  disability  one-half  difference  between  wages  be- 
fore and  after  injnry,  not  exceeding  one-half  the  maximum  compensation  for 
total  disability,  or  75%  of  compensation  for  total  loss  of  member  causing 
partial  disability,  for  not  exceeding  150  weeks  in  cage  of  permslient  partial 
disability  and  60  weeks  in  ease  of  tnnporary  partisl  disability.  For  certain 
spacifled  injuries  50%  of  wages,  subject  to  same  maximum  and  minimum, 
for  periods  specified  ia  schedule.  Payments  to  non-residents  of  U.  8.  not  ex- 
ceeding 50%  of  those  to  residents.  Notice  of  accident  not  resulting  in  death 
must  be  Berred  on  employer  or  insurer  within  60  days,  unless  latter  has  actual 
knowledge.  All  claims  must  be  presented  within  six  months  after  accident. 
There  ie  a  special  act  providing  for  State  accident  insurance  of  coal  miners 
by  assessments  paid  by  mine  owners. 

NEBRASKA. 
Act  applies  to  the  State  and  other  governmental  agencies,  and  to  all  em- 
ployers of  persons  in  regular  trade,  business  or  profession.  It  does  not 
apply  to  employers  of  domestic  servants  or  farm  laborers,  or  of  persons 
casualty  employed,  or  not  in  regular  business  of  onployer,  nor  to  persons 
working  on  employer's  materials  at  their,  own  homes  or  on  premises  not 
under  employer's  control.  Other  employers  may  by  agreement  with  em- 
ployees accept  provisions  of  Act.  Both  employer  and  employee  presumed 
to  accept  provisions  of  Act  unless  notice  is  given  to  the  contrary.  Em< 
ployer  not  accepting  must  post  notice  in  place  of  business,  and  file  dupli- 
cate with  Compensation  Commissioner.  Employer  not  accepting  deprived 
of  three  common  law  defenses,  but  may  avail  himself  of  defense  of  wiUnl 
negligence  or  intoxication  of  employee.  Liability  only  for  violence  to 
physical  structure  of  the  body  and  disease  or  infection  resulting  therefrom; 
not  for  occupational  disease,  or  contagions  or  infectious  disease  contracted 
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during  employneiit,  or  death  from  natural  caaaeB.  ^Employer  liable  far  rea- 
sonable medical  end  hoapital  attendance  and  medicines,  not  exceeding  $200. 
In  cose  of  dismembennent  or  major  aurgieal  operation  emplo/ee  tnajr  desig- 
nate snrgeon.  No  other  compensation  for  first  week  unless  diaabilit;  con- 
tinues six  neeks,  then  from  date  of  injury.  Compensation:  For  total  disa- 
blli^,  for  flrat  300  weeks  66%%  of  wages,  not  more  than  (15  nor  leas  than 
K  per  we^  or  full  amount  of  wages  if  less  than  (6;  after  300  weeks  for 
remainder  of  life  455^  of  wages,  but  not  more  than  (12  nor  lesa  than  (4.50 
per  week  or  full  wagea  if  leas  than  $4.50.  For  partial  disability  66%%  of 
difference  l>etween  wages  at  time  of  injury  and  earning  power  afterward, 
but  not  more  than  tl5  per  week,  nor  for  more  than  300  weeks.  Pot  perma- 
nent Injury  from  certain  mutilations  66%%  of  wages  for  perioda  specified  In 
aehedule,  but  not  more  than  $1S  per  week  nor  leas  than  $fl,  or  full  amount  of 
wages  If  leas  than  $6. — For  death  from  Injury, — to  peraons  wholly  depend- 
ent, 60%%  of  wagee,  not  more  than  tlS,  nor  leas  than  $8  01  full  amount  of 
wages  if  less  than  (6,  for  not  exceeding  3S0  weeks.  If  no  one  wholly  de- 
pendent then  to  peraons  partially  dependent  the  proportion  of  above  benefit 
that  amount  contributed  by  deceased  bore  to  his  whole  wages.  In  either 
case  burial  expenses  tl50,  without  deduction.  Compenaation  to  alien  depend- 
ents, widows,  children  and  parents,  non-reaidenta  of  IT.  B.,  the  same,  but 
within  one  year  may  be  commuted  into  lump  sum  of  two-thirds  of  future  In- 
stalmenta.  No  compensation  to  alien  widowers,  brothers  and  sitters,  not 
re^denta  of  IT.  S.  In  ease  of  death  resulting  from  Injury,  before  expiration 
of  period  for  disability  payments,  dependents  entitled  to  death  benefit  as  if 
death  had  been  immediate,  deducting  disability  compensation  already  paid. 
No  agreement  hj  employee  to  waive  rights  valid.  Unless  employer  has  no- 
tice or  knowledge  of  injury  notice  must  b«  given  as  soon  as  practicable. 
Claim  for  compensation  must  be  made  within  six  months  after  accident,  or 
death,  or  after  removal  of  physical  or  mental  incapacity.  Claim  barred 
untess  within  one  year  after  accident,  or  after  death,  parties  hare  agreed 
Qpon  compensation  payable,  or  one  of  them  has  Sled  petition  to  detormiue 
aame.  Employer  may  insure  his  liability,  and  employee  may  then  make  claim 
directly  on  insuRr. 

NEVADA, 
Act  applies  to  all  employers  and  their  employees,  except  those  engaged  in 
agricultural  labor,  stock  or  poultry  raising,  or  honsehold  domestic  service; 
but  employers  and  employees  in  excepted  classes  may  come  under  Act  by 
filing  acceptance  with  Industrial  Commission.  Parties  bound  by  ■^'^  cannot 
waive  its  provisions.  Injured  employee  entitled  to  receive  as  accident  bene- 
fits medical,  surgical  and  hospital  treatment,  nursing,  and  medical  and  sur- 
gical supplies,  including  artificial  limbs,  needed  within  ninety  days  after 
accident,  or  one  year  if  ordered  by  Commission.  Employer  may  collect  from 
employees  one-half  cost  of  accident  benefits,  not  exceeding  tl  per  month 
from  each.  Compensation: — In  case  of  death,  burial  expenacs  not  exceeding 
9125.  To  widow  with  no  child  30%  wages  of  deceased  nntil  death  or  remar- 
riage, and  on  remarriage  two  years'  eompeusation  in  one  sum.  To  widower 
with  no  child  80%  average  wage,  if  wholly  dependent,  until  death  or  remar- 
riage.   To  widow  or  widower  with  child  or  children  10%  additional  for  each 
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child  until  eighteen,  and  in  case  of  parent's  luboequent  death  each  child's 
share  ineraaseii  to  15% ;  total  amonnt  not  to  exceed  W%%  of  wages.  To 
each  mirvlring  chOd  or  children  nDilar  18,  if  no  widow  or  dependent  widower, 
15^  of  wage,  not  to  exceed  in  all  S6^%.  If  no  snch  widow,  widower  or 
child,  to  pareot  wholly  dependent,  25^  montUy  wage  daring  dependency, 
or  to  both  parents  35% ;  to  brotliers  or  sisters  under  IS,  U  one  is  wholly 
dependent,  20%  montUj  wage  for  support  of  SDch  brother  or  sistei  until 
IS;  if  more  ttian  one  dependent  brother  or  sister  30%  to  be  divided  among 
them;  if  none  wholly  dependent,  but  one  or  more  partly  dq»endeut  10%' 
among  them.  In  other  cases  of  total  or  partial  dependence  question  to  be 
determined  by  facta,  but  payments  to  partial'  dependents  not  to  exceed  100 
months.  Basis  of  computation  of  wages  not  to  exceed  (120  per  month.  In 
csise  of  death  of  asy  specifled  dependent  before  expiration  of  term  for  com- 
pensation, burial  expenses  not  exceeding  |125.  For  temporary  total  disability, 
if  no  one  in  U,  S.  totally  dependent  on  workman,  60%  average  monthly  wage, 
not  more  than  (72  nor  less  than  (30  per  month  during  disability,  not  exceed- 
ing 100  months,  or  $7,200;  if  any  total  dependents  910  per  mouth  additional 
for  each.  For  permanent  total  disability  60%  average  raontbfy  wage,  not 
less  than  t30,  nor  more  than  (00  for  life.  For  partial  disability  60%  of 
difference  between  wages  earned  before,  and  earning  power  after  accident, 
not  more  than  (40  per  month,  for  not  exceeding  60  months.  Basis  of  com- 
putation not  to  exceed  (120  per  month.  For  certain  specified  injuries,  disa- 
bility deemed  permanent,  and  compensation  G0%  average  montlily  wage,  not 
less  than  (30  nor  more  than  (60  in  addition  to  compensation  for  temporary 
total  disability  for  periods  specified  in  schedule.  For  permanent  disfigure- 
ment of  head  or  ta.ce,  Including  injury  to  or  lose  of  teeth.  Commission  may 
allow  reasonable  compensation  for  not  exceeding  12  months.  Compensation 
begins  at  end  of  one  week,  but  if  disability  lasts  two  weeks  Is  reckoned  from 
date  of  injury.  Claim  must  be  made  within  one  year.  State  Insurance  Fund 
formed  by  assessment  of  premiums  upon  all  employers  according  to  schedule 
in  Act,  and  all  claims  paid  from  this  Fund. 

NEW  HAMPSHIRE. 
Act  applies  only  to  workmen  engaged  in  manual  or  mechanical  labor  in 
certain  dangerous  employments,  vii:'  steam  or  electric  railroads;  mills, 
factories,  etc,  where  machinery  is  operated  by  steam  or  other  mechanical 
power  and  where  five  or  more  persons  are  employed;  electric  wires  or  ap- 
paratus; use  of  gunpowder  or  other  explosive  or  steam  boiler,  provided  in- 
jury is  occasioned  by  explosion;  quarries,  viines  and  foundries.  No  eom- 
peiuation  for  injury  not  disabling  workman  for  more  than  two  weeks,  or 
caused  by  his  intoxication,  violation  of  law,  or  serious  or  wilful  misconduct. 
Employer  who  files  with  Commissioner  of  Labor  acceptance  of  Act  and  sat- 
isfies him  of  ability  to  comply  with  its  provisions,  or  gives  security,  is  not 
deprived  of  common  law  defenses,  except  in  case  of  wilful  f silare  to  comply 
with  statutory  or  legal  requirements.  Employer  may  revoke  acceptance 
by  filing  declaration  with  Commissioner  of  Labor  and  posting  notices  in 
factory,  etc.  Injured  employee  may  elect  between  action  for  damage* 
or  compensation  under  Act,  but  resort  to  one  excludes  the  other.     Com- 
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pensattoii: — 1.  In  ease  of  death;  (a)  To  persons  whollj  dependent,  ISO 
times  avera^  neeUy  earainga;  (b)  To  persona  putUllj  dependent,  such 
portion  of  above  deatli  l^eneflt  as  amount  contributed  to  saeh  depend- 
ent! bj  deceased  bears  to  hia  whole  earainga.  (c)  If  no  dependents, 
expenses  of  medical  attendance  and  burial,  not  exceeding  flOO.  2.  In  eaae 
of  total  or  psitial  incapacity  for  work,  weekly  pajment,  commencing  two 
weeks  after  injorj,  during  such  incapacity,  not  exceeding  one-half  of  sTor- 
age  weekly  earnings,  measured  by  difference  between  wages  before  injuiy 
and  earning  ability  afterwards,  and  not  exceeding  $10  per  week  for  300 
weeks.  No  compensation  until  notice  is  given.  Notice  must  be  given  as 
soon  as  practicable,  before  workman  has  tolnntarily  left  employer's  service 
and  during  disability,  and  claim  within  six  months  after  accident  or  death, 
or  after  removal  of  pfayucal  or  mental  incapacity  to  give  notice,  tmt  went 
of  notice  no  bar  to  claim  unless  employer  prejudiced  thereby.  Disputed 
claims  referred  by  petition  in  equity  to  miperior  court.  Provision  is  made 
for  Employers  Mutual  liability  Association. 

NEW  JEBSET, 
All  employers  and  their  employees  presumed  to  accept  provisions  of  the 
Act  unless  notice  is  given  to  the  contrary.  Hay  withdraw  on  SO  daye  no- 
tice. No  compensation  where  injury  is  intentioually  self-inflicted  or  caused 
by  intoxication  of  employee.  Employers  not  ^cepting  pTovisioss  of  Act 
deprived  of  three  common  law  defenses.  Compensation; — 1,  Daring  first 
twenty-seven  days  medical  and  hoopital  services  and  medicines  not  exceeding 
(50,  but  in  severe  cases  Commissiouer  may  on  petition  order  additional  serv- 
ices, artilleial  limbs,  etc.,  to  4200  and  extend  time  to  17  weeks.  Z.  In  csie  of 
death,  (a)  Expenses  of  last  sickness  not  exceeding  $200,  and  cost  of  burial 
not  exceeding  $100.  (b)  For  one  actual  dependent  35%  of  wages,  and  5% 
for  each  additional  one  up  to  five;  for  six  or  more  Wfo;  to  be  dietributed 
according  to  order  of  Workmen's  Compensation  Bureau.  Payments  to  chil- 
dren only  while  nnder  IS,  and  to  other  dependents  except  husband,  wife 
and  step-parents,  only  to  those  uniler  18  or  over  40  unless  physically  or  men- 
tally incapacitated .  Death  benefits  not  less  than  $6  nor  more  than  $12  per 
week,  for  300  weeks,  but  full  wages  if  less  than  $6.  Compensation  not  paya- 
ble to  alien  dependents  not  residents  of  U.  B.  3.  For  total  permanent  disa- 
bility 66%%  of  wages,  not  less  than  $6  nor  more  than  $12,  or  full  wages  if 
less  than  $S,  during  cltBabillty,  not  exceeding  400  weeks.  For  partial  perma- 
nent disability  compensation  based  on  extent  of  disability  subject  to  maxi- 
mnm  and  minimum  as  above;  for  certain  bodily  mutilations  06%%  of  wages 
for  from  5  to  200  weeks  as  per  schedule.  5.  For  temporary  disability  60%% 
of  wages,  subject  to  maximum  and  minimum  as  above,  for  not  more  than  300 
weeks. .  Special  provision  as  to  hernia.  Total  number  of  weekly  payments 
not  to  exceed  400  in  any  case.  Unless  employer  has  actual  knowledge  of 
accident  or  notice  within  14  days,  no  compensation  due  till  notice  given 
or  knowledge  obtained.  If  notice  or  knonle<lge  within  30  days,  failure  to 
give  earlier  notice  no  bar  except  to  extent  that  employer  is  prejudiced 
thereby.  If  no  notice  given  or  knowledge  obtained  within  00  days  no  com- 
pensation allowed.  Question  of  liability  and  compensation  determined  by 
56 
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petition  to  WorbnHn'B  CompeDBatioti  Barean.  Claim  barred  nnlesfl  witldn 
one  year  parties  have  agreed  on  fOmpensatioD  or  petition  filed.  Award  maj 
be  reviewed  after  one  year  if  incapacity  of  injared  employee  Ikaa  inereued 
or  diminished.  Periodical  paymenta  may  by  special  leave  of  court  be  com- 
mnted  into  lump  Bum  and  employer  may  at  any  time  after  award  pay  whole 
amount  of  future  InBtalments  to  savings  bank,  etc,  in  trust  for  employee 
and  be  relieved  of  further  liability.  No  agreemmt  to  waive  ri^ta  to  com- 
pensation under  Act  is  valid.  Employer  must  satisfy  CommiHioner  of 
Banking'  and  Inaarance  of  permanence  and  financial  standing  of  his  busi- 
neu,  or  insure  liability  in  some  authorized  companv;  penalty  for  failure 
to  do  so.  He  roast  also  post  notices  in  place  of  business  stating  method  of 
securing  compensation. 

NEW  MEXICO. 
Act  applies  only  to  employers  of  four  or  more  workmen,  engaged  in  cer- 
tain "eitra-haiardoos"  occupations.  Employers  and  workmen  in  other 
occupations  may  become  subject  to  Act  by  written  agreement  filed  in  office 
of  clerk  of  district  court.  Workmen  injured  while  working  on  scaflold,  etc., 
ten  feet  above  the  ground  included,  without  regard  to  number  employed. 
Both  parties  presumed  to  accept  provisions  of  Act  unless  notice  to  contrary 
ta  given  before  accident.  Employers  rejecting  Act  deprived  of  three  com- 
mon law  defenses,  but  these  defenses  open'to  employer  accepting,  as  against 
employee  rejecting.  Employer  must  file  fn  office  of  clerk  of  district  court 
policy  of  insurance  or  guarantee  company,  or  bond,  or  other  security  for 
payment  of  compensation,  with  post-office  address  of  each  party  thereto,  or 
must  satisfy  judge  that  he  is  financially  solvent;  failure  to  do  so  punisha- 
ble by  fine.  Compensation:  Fut  first  two  weeks,  surgical,  medical  and 
hospital  services  and  medicines,  not  exceeding  $50;  and  thereafter  as  fol- 
lows; For  totsl  disability  50%  of  earnings  not  exceeding  $12  per  week  nor 
less  than  iQ,  or  full  amount  of  wages  if  lees  than  tS,  for  not  exceeding 
520  weeks.  If  death  from  injury  results  within  a  year;  (1)  If  there  be 
no  dependents  funeral  expenses  not  exceeding  (75,  and  any  amounts  paid  for 
disability.  (S)  If  there  are  dependents,  funeral  expenses  t75,  and  per- 
centages of  average  weekly  earnings  for  300  weeks  from  date  of  injury  as 
follows:  To  child  or  cbildren,  if  no  widow  or  widower,  25%  earnings,  with 
10%  additional  for  each  child  In  excess  of  two,  and  maximum  of  60%;  to 
widow  or  widovier,  if  no  children,  40%,  not  exceeding  $12  per  week;  to 
widow  or  widower  with  one  child,  45%,  with  5%  for  each  additional  child, 
not  exceeding  60%;  if  no  widow,  widovrer  or  children,  to  father  or  mother, 
or  both,  dependent  to  any  eitent,  20%;  if  none  of  foregoing,  to  brother  or 
sister  dependent  to  any  extent  15%  and  5%  for  each  additional  brother  or 
sister,  with  niaiimum  of  25%;  to  partial  dependents  not  exceeding  amounts 
contributed  by  deceased.  Earnings  in  desth  compensation  not  taken  to  ex- 
ceed $30  per  week,  nor  less  than  $12,  unless  actual  earnings  less  than  $12. 
For  disability  partial  but  permanent — for  certain  mutilations  50%  earnings 
for  times  specified  in  schedule,  subject  to  maximum  and  minimum  as  above. 
For  permanent  disfigurement  of  face  or  bead  $500  additional  may  be  allowed. 
For  hernia,  if  workman  elects  operation  SiiO  allowed  for  operating  fee.  Com- 
pensation m^  be  reduced  or  suspended  if  workmen  persists  in  unsanitary 
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or  injurioQB  practices  or  Tetoeee  to  Hubmit  to  treatment  eMential  to  promote 
recovery.  TJnless  employer  or  agent  hftTiog  charge  of  work  has  actual 
ksonledge  of  injury,  written  notice  must  be  given  within  two  weeks,  or  at 
moat  within  sixty  days,  and  claim  made  within  sixty  days  or  in  case  of 
death,  within  one  year.  No  compensation  to  relativeB  or  dependents  not 
residents  of  TJ.  S.  at  time  of  injnry.  Employers  may  form  inntaal  inaur- 
anee  companies  to  insure  liability. 

NEW  YORK. 
Act  applies  only  to. 45  groopa  of  "hazardova  oecapatlons,"  including 
nearly  all  industries  in  the  State,  and  all  other  employments  in  which  four 
or  more  persons  are  regularly  employed  in  same  business  or  establishment 
either  on  or  away  from  plant  of  employer,  excepting  farm  laborers  and  do- 
mestic servants,  and  occupation,  not  conducted  for  pecuniary  gain.  Em- 
ployees of  State,  counties,  etc.,  not  included.  No  compensation  for  acci- 
dent due  to  wilful  intention  of  employee  to  injure  himself  or  another,  or 
to  intoiieation.  Compensation  provided  in  Act  exclusive  remedy,  except 
that  if  employer  fails  to  secure  payments  by  insurance  or  otherwise,  em- 
ployee may  elect  between  compensation  and  damages  at  law,  and  in  latter 
case  employer  deprived  of  three  common  law  defenses.  Compensatioti ; 
— 1.  Medical,  nnraing  and  hospital  services,  medicines,  etc.,  for  60  days 
or  longer,  if  Commission  so  requires;  no  other  compensation  for  two 
weeks.  2.  Tn  case  of  death,  (a)  Funeral  expenses  $100.  (b)  To.  surviv- 
ing wife  or  dependent  husband  30%  of  average  weekly  wages  during  widow- 
hood or  dependent  widowerhood,  and  10%  additional  for  each  child  while 
under  18,  not  exceeding  in  all  66%%.  On  re-marriage  two  yeara'  compen- 
sation, (c)  If  no  Borviving  wife  or  dependent  husband  15%  for  each  child 
while  under  18,  not  exceeding  66%%.  If  whole  665(1%  is  not  absorbed  by 
above  payments,  balance  to  grandchildren,  brothers  and  sisters,  15%  each 
while  under  IS,  and  parents  and  grandparents  1S%  each  during  dependency. 
Limit  of  wages  for  computing  death  benefit  $100  per  month.  3.  For  total 
permanent  disability,  66%%  of  average  weekly  wages,  during  disability. 
4.  For  total  temporary  disability  Q6%%  during  continuance  of  same  not  ex- 
feeding  $3,500.  5.  For  partial  permanent  disability  66%%  of  average 
weekly  loss  of  wages,  and  for  certain  spedfled  mutilations  same  percentage 
for  periods  of  from  15  to  312  weeks.  6.  For  partial  temporary  disability 
66%%  of  average  weekly  loss  of  wages  during  continnance  of  same,  not  ex- 
ceeding $3,500.  In  case  of  death  any  unpaid  balance  of  disability  compensa- 
tion not  exceeding  CS50  payable  to  surviving  wife,  husband,  children  or 
other  dependents.  Notice  of  injury  must  bo  given  to  State  Workmen's  Com- 
pensation Commission  and  to  employer  within  10  days,  or  in  case  of  death 
within  30  days  thereafter.  Failure  to  give  notice  bars  claim  unless  cx- 
eusetl.  Claim  barred  unless  made  within  one  year  after  accident  or  death. 
Decision  of  Commission  on  question  of  fact  final.  No  agreement  of  em- 
ployee to  pay  part  of  liability  premium  or  to  waive  right  to  compensation 
valid.  Employer  must  secnre  compensation  to  employees  by  insuring  in 
State  fund,  or  in  approved  stock  or  mutual  company,  and  filing  copy  of 
policy  with  Commission,  dr  by  furnishing , satisfactory  proof  of  ability  to 
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pBj  compeDiation,  mil  must  poat  notice  of  fact  aboat  place  of  buriiteaB. 
Employer  insuriag  la  State  fum)  relieved  of  all  liabUltj.  State  inmiranee 
fand  foTine<l  from  premiums  aasesaed  on  bans  of  pay-roll  upon  employen 
st  rates  fixed  for  different  groups  bjr  ComniiBKon.  ProvlBion  also  for  Bm- 
ployera'  Motoal  Liability  C<»iipaiiiea  of  40  or  more  employen,  haTiag  2,500 
employeea. 

OHIO. 
Act  obligatoiy  upon  the  State,  counties,  etc.,  and  on  all  other  employers 
of  five  or  more  workmen  in  same  bnsineas  or  establishment,  bat  not  includ- 
ing peraons  employed  casually  and  not  in  umial  eourae  of  employer's  buri- 
ueas.  Every  employer  reqaired  to  contribate  to  State  iDsaranee  Fund  an- 
nnal  premiums,  in  proportion  to  amount  of  wages  paid  by  him,  at  rate  flied 
by  State  Liability  Board  of  Awards  for  busineas  in  which  he  is  engaged; 
except  that  employers  who  agree  to  abide  by  roles  of  Board,  and  are  of  anffi- 
eieot  financial  ability  to  make  compensation  certain,  nay  maiutaiD  benefit 
funds  or  departmenta,  either  alone  or  jointly  with  other  employers,  and  pay 
directly  to  injured  employees,  in  wliich  case  benefits  must  be  equal  to  those 
in  Act.  No  other  form  of  insurance  permitted.  Employer  complying  with 
foregoing  provisions  not  liable  to  action  for  damages,  provided  notice  be 
given  to  employees,  except  that  for  wilfnl  injury  by  employer  or  agent, 
employee  may  elect  between  compensation  umier  Act,  and  action  for  dam- 
ages, but  in  latter  cas^  defenses  of  contributory  negligence  anil  negligence 
of  fellow  employee  will  be  open  to  employer.  Employer  not  complying  net 
entitled  to  benefits  of  Act,  and  deprived  of  three  common  law  defenses. 
Compensation: — 1.  In  case  of  death  within  two  years:  (a)  To  pereona 
wholly  dependent,  6«%%  of  Bveraga  weekly  wages  fur  remainder  of  period 
between  date  of  death  and  eight  years  after  date  of  injury,  not  less  than 
$2,000  nor  more  than  #5,000.  (b)  To  persons  partly  dependent,  same  bene- 
fit for  such  portion  of  such  eight  years  as  Board  may  determine  not 
exceeding  $5,000.  2.  In  caeo  of  pennanent  total  disability  A0%%  of  aver- 
age weekly  wages  for  life,  aot  less  tbnn  (5  nor  more  than  $12  per  week, 
but  whole  wages  if  less  than  $5.  3.  For  partial  disability  6S%%  of  im- 
pairment of  earning  capacity  during  continuance  fhereof,  not  exceeding  $12 
per  week  or  *3,750.  For  certain  apecified  mutilations,  68%%  of  weekly 
wages  for  from  10  to  200  weeks,  subject  to  maximum  limitation  as  abov«. 
4.  For  temporary  disability  66^%  of  weekly  wages  while  disability  is  total, 
not  less  than  $5  nor  more  than  $12  per  week,  but  whole  wage  if  less  than 
$5,  foi  not  more  than  6  years  or  $3,T50.  In  addition  to  above,  medical, 
nursing  and  hospital  services  and  medicines  not  exceeding  $200,  except  in 
special  cases,  and  in  case  of  death,  funeral  expenses  not  exceeding  $150. — 
No  other  compensation  for  first  week.  Xo  agreement  by  employee  to  waive 
rights  under  Act  or  to  pay  part  of  premium  valid.  All  questions  of  liability 
and  manner  of  payment  determined  by  Board,  who  have  power  to  modify 
awards  if  subsequent  conditions  so  require. 

OKLAHOMA, 

Act  applies  only  to  employers  of  more  than  two  workmen,   engaged  in 

manual  or  mechanicnl   work  in   cortsiii   "hazarilous   employments."     Doea 
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not  include  agrieultarRl,  hortlcnltarH/  or  retail  mercHntile  porauiti,  dair;  or 
■tock  raising,  and  provides  only  for  "Accidental  injuries  ariHiDg  out  of  and 
in  conrae  of  emploTinent,  and  eucli  disease  or  infection  as  ma;  Daturally  ot 
unavoidablj  result  therefTom."  Contractor  liable  to  employees  of  sub- 
contractor. Uabilitf  under  Act  eiclusive,  but  if  employer  baa  failed  to 
secure  eompenaation  employee  may  sue  for  damages,  and  employer  deprived 
of  three  conunou  law  defenses.  No  liability  wbere  injury  is  caused  by  wil- 
ful intention  of  employee  to  injure  himself  or  another,  or  faUnie  to  use 
guard  against  accident,  or  directly  from  intoxication.  Employer  must  se- 
cure compensation,  either,  1.  by  insurance  in  stock  or  mutual  company;  2. 
by  scheme  of  compensation  entered  into  by  agreement  nith  employees  and 
subject  to  appToral  of  Oommission;  or  3.  by  furnishing  proof  to  Industrial 
Commiasion  of  financial  abttitj  to  pay,  in  which  latter  ease  security  may  be 
required.  He  must  post  notices  In  places  of  bnmneas  that  he  has  complied 
with  rules  of  Commission  and  Beenred  payment  of  eompensation.  Compen- 
sation;— Medical,  eoi^cal  and  hospital  aerrleea,  medicines,  etc.,  for  sixty 
days,  and  such  further  time  as  Commission  may  determine,  not  exceeding 
4100  unless  approved  by  Commission.  No  other  eompeEsation  during  first 
seven  days  unless  disability  continues  for  twenty-one  days,  then  from  date 
of  accident.  No  compensation  in  ease  of  death.  For  permanent  total 
disability  50%  average  weekly  wages  during  continuance  thereof,  not 
exceeding  fiOO  weeks.  For  tanporary  total  disability,  the  same,  not  cx- 
ce«ding  300  weeks.  For  permanent  partial  disability  S0%  weekly  wages 
for  periods  specified  in  schedule  of  injuries.  In  other  cases  of  fiartiBl  disa- 
bility, permanent  or  temporary,  S0%  of  difference  between  average  weekly 
wages  before  injury,  and  working  capacity  afterwards,  for  not  exceeding 
300  weeks.  All  above  payments  subject  to  maiimnm  of  (18  per  week,  and 
minimum  of  $8,  or  full  wages  if  leas  than  $S. — Notiee  must  be  given  to  em- 
ployer and  Commission  within  30  days  after  injury,  and  claim  must  be  made 
within  one  year.  Claim  not  aaaignable  and  exempt  from  execution.  No 
agreement  of  employee  to  pay  premium  or  waive  right  to  compensation  valid. 

OBEQON. 
Act  appHee  to  all  empli^ers  in  certain  "hasardoua"  oceupations  unless 
notice  is  given  annually  to  the  contrary.  Others  may  by  giving  notice  ac- 
cept its  provisions.  Employers  not  under  Act  deprived  of  three  common 
law  defenses.  Employer  under  Act  may  set  up  these  defenses  against  em- 
ployee rejecting  it.  Occupations  classified  and  employer  required  to  pay 
monthly  to  Indnstiial  Accident  Commission  for  Industrial  Accident  Fund, 
percentage  of  monthly  payroll  specified  for  his  class;-  also  to  collect  from 
each  employee  and  remit  with  bis  own  payment  one  cent  per  day  for  each 
day  employed.  Provision  for  diminishing  rale  of  contribution  by  employer 
when  payment  for  injuries  to  his  workmen  are  less  than  half  of  contribu- 
tions. Compensation :— First  aid,  transportation,  hospital,  surgical  and 
medical  service,  etc,  not  to  exceed  $250  without  approval  of  Commission. 
1.  In  cose  of  death,  (a)  Expense  of  burial  (100.  (b)  To  widow  or  invalid 
widower  monthly  payment  of  (30  for  life  or  nntil  re-marriage,  and  (S  for 
each  chUd  under  16,  but  total  amount  not  to  exceed  (50.     On  re-raarriaga 
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widow  receives  (300.  (e)  If  no  irife  oi  huabuid,  monthlj  paymeiit  of  tl5 
to  e&ch  child  under  16,  but  total  not  to  exceed  (60.  Child  aoder  16  and 
over  IS  entitled  to  paTinenta  toi  one  year,  (d)  If  onlj  other  dependents, 
monthly  i»;inent  to  each  equal  to  half  of  average  nKwtfaly  support  teeeiv«d 
hj  each  from  deceased  during  preceding  12  mootha,  not  exceeding  for  all 
dependents  $30  per  mouth.  Pajmenta  to  other  dependents  cease  at  16, 
daughter  at  IS.  <e)  If  workman  under  21  and  unmarried,  (26  per  month 
to  parents  until  he  would  have  been  21,  and  thereafter  pajments  as  above 
to  dependents.  If  widow  or  widower  die  leaving  children  under  16,  share 
of  latter  increased  to  (15  per  month  nutU  16,  not  exceeding  (50.  2.  In  ease 
of  permanent  dieability:  (a)  If  UDinariied,  (30  per  month,  (b)  If  worker 
have  wife  or  invalid  husband,  (35 ;  if  buaband  not  invalid  (30.  (c)  If 
worker  Iwve  wife  or  husband  and  child  under  l9,  or  being  widow  or  widower 
have  child  under  16,  monthly  papnent  of  (8  additional  for  each  child  until 
IB,  not  exceeding  (50  in  alL  (d)  If  worker  die  during  total  disability,  (30 
per  month  to  widow  or  widower  nntil  death  or  re-marriage,  and  (8  per 
moDth  for  each  child  nntil  16;  to  child,  left  orphan  (15  per  month  until  16 
— not  exceeding  (50  per  month.  Special  provisiocs  for  hernia.  3.  For  total 
temporary  disability,  payments  as  above  while  total  diaabiltiy  continues,  in- 
creased one-half  for  first  six  months,  but  monthly  payment  in  no  case  to  ex- 
ceed 00%  of  monthly  wage.  If  disability  becomes  partial  only  and  tempo- 
rary, for  not  exceeding  two  yeara,  proportion  of  total  Uability  payment  which 
former  earning  power  bears  to  that  after  injury.  4.  For  permanent  partial 
disability  (25  per  month  for  periods  varying  from  1  to  90  months  as  per 
schedule  of  injuries,  with  provisians  in  certain  cases  for  commntHtioc  to 
lump  sum.  Claim  in  non-fatal  cases  most  be  flled  within  three  months  after 
injury,  and  in  fatal  cases  within  one  year.  For  insanitary  or  injnrions 
practices  retarding  recovery,  or  refusal  to  submit  to  necessary  medical  or 
surgical  treatment,  compensation  may  be  suspended  or  reduced.  Individual 
employer  or  member  of  employing  firm  or  corporation  may,  on  written  ap- 
plication to  Commission  become  entitled  to  compensation  as  a  workman  on 
basis  of  wages  and  contribution  to  be  fixed  by  Commission. 

PENNSYLVANIA. 
Both  employer  and  employees  conclusively  presumed  to  have  accepted  pro- 
visions of  Act  unless  notice  to  contrary  with  proof  of  service  is  flled  with 
Bureau  of  Accident  Compensation  within  ten  days  after  service  and  before 
accident.  Either  party  may  withdraw  by  giving  the  other  sixty  days'  no- 
tice, to  be  filed  as  above.  Act  docs  not  apply  to  persons  caanally  employed, 
or  not  in  regular  conrse  of  employer's  business,  or  outworkers,  but  includes 
laborers  hired  by  employee  or  subcontractor  in  performance  of  employer's 
regular  bnwness.  "Injury"  construed  to  mean  "only  violence  to  physical 
structure  of  the  body  and  such  disease  as  naturally  results  therefrom. "  Em- 
ployer must  insnre  payment  of  compensation  by  insuring  in  Btate  Work- 
men's Insurance  Fund,  or  in  some  authorized  company,  or  satisfy  Bureau 
of  his  financial  ability.  If  employer  fails  to  comply  with  provisions  of 
Act,  injured  employee  may  by  written  notice  within  30  days  after  accident, 
elect  between  compensation  under  Act  and  action  for  damages;    in  latter 
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eaaa  employer  depriTed  of  three  eonimon  Ian  (lefenaeB.  CompenBatfon : — 
For  first  foarteen  daja,  onlj  surgical,  medical  and  hospital  Berrices,  medl- 
cinee,  etc.,  not  exceeding  (25  or,  in  case  of  major  surgical  operation,  475. 
Id  case  of  death,  to  children,  if  there  be  no  widow  or  dependent  widower, 
29%  of  wages  and  10%  additional  fox  eacli  child  in  excess  of  two,  not  ex- 
ceeding 60%  in  all;  to  widow  or  widower  without  children  40%;  to  widow 
or  widower  with  one  child  45%,  with  5%  for  each  additional  child,  not  ex- 
ceeding S0% ;  if  no  widow,  widower  or  children,  to  dependent  father  and 
mother,  or  the  Hnrvivor,  20%;  if  none  of  foregoing,  to  dependent  brothers 
and  HisteTB,  15%  for  one,  aod  5%  for  each  additional  one,  not  exceeding 
25%.  Children,  brothers  and  slaters  only  while  under  16.  In  all  cases  ex- 
penses of  last  sickness  and  burial,  not  exceeding  (1^00.  Wages  not  taken  to 
exceed  420  per  week,  or  less  than  (10.  Compensation  for,300  weeks,  and  for 
child  bejond  that  time  until  16  at  rate  of  15%  for  one,  and  10%  for  eact 
additional  one  not  exceeding  50%  in  all.  For  total  disability,  for  first  500 
wesks  after  14th-daj,  60%  of  wages,  not  leas  than  t5  nor  more  than  $10, 
or  full  wages  if  less  than  85,  not  exceeding  $4,000.  For  partial  disability 
—for  certain  specified  injuries,  50%  of  wages  for  periods  specified  in  sched- 
ule, subject  to  maximmn  and  minimum;  in  other  eases  50%  of  difference 
between  wages  before  and  after  injury,  not  more  than  (10  per  week  for  300 
we^B.  Compensation  to  alien  widows  and  children  not  residents  of  U.  S. 
two-thirds  of  amounts  to  residents.  None  to  other  non-resident  aliens. 
Unless  employer  have  actual  knowledge  of  accident  or  notice  given  within 
14  days,  no  compensation  due  until  Bueh  knowledge  or  notice.  All  claims 
barred  in  one  year  unless  amount  of  compensation  la  agreed  upon  or  petition 
filed. 

POBTO  RICO. 
Act  applies  to  all  laborers,  except  farm  laborers  not  working  on  power- 
driven  machinery  or  on  work  where  animal  power  is  used,  domestic  Berrants, 
and  clerical  workers  in  otBces  and  commercial  establishments  where  ma- 
chinery is  not  used.  Does  not  apply  to  employer  regularly  employing  less 
than  three  laborers,  nor  to  any  laborer  whose  wages  exceed  $1,200  per 
annum.  Compensation  paid  from  Workmen's  Relief  Trust  Fund,  formed  by 
premiums  assessed  upon  employers  by  Commission,  based  on  amount  of  pay- 
roll. Occupations  classiSed,  snd  rate  of  premium  fixed  for  each  class. 
Every  employer  must,  prior  to  July  15,  of  each  year  file  with  Workmen's 
Relief  Commission  statement  showing  number  of  employees,  and  total  . 
amount  of  wages,  and  keep  register  showing  name,  age,  snd  sex  of  each 
laborer,  nature  of  work  and  wages  paid  to  each.  Within  five  days  after  any 
accident,  he  must  report  to  Cooimisgion  name  of  employee  injured  and  date 
and  nature  of  injury.  Failure  to  file  statement  or  report  punishable  by 
fine.  Employer  failing  to  file  reports  or  pay  premium  deprived  of  three 
common  law  defenses  and  defense  of  negligence  of  contractor  not  insured 
under  the  Act.  Employee  may  waive  provisions  of  Act  and  recover  dam- 
ages for  injuries  caused  by  illegal  act  or  gross  negligence  of  employer. 
Compensation: — Medical  attendance,  medicines  and  sustenance  as  may  be 
prescribed,  including  necessary  hospital  service;  any  money  advanced  for 
food  or  medicine  after  allowance  of  compensation  to  be  de<1acted  from 
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eompensatlon  anariled.  For  temporary  diaabiUty  one  half  of  wages  nntil 
coNd,  but  not  exceeding  104  weeks,  and  not  leas  tlutn  (3  per  week,  nor  more 
than  t7.  For  partial  disability  for  permanent  work,  not  leaa  than  tl^OO, 
nor  more  than  <2,SO0,  graded  in  proportion  to  rate  of  wages.  For  perma- 
nent total  digabiiitj,  not  le»  than  (2,000  nor  more  than  $1,000,  graded  as 
above.  Far  death  within  one  year,  to  dependent  widow  or  widower  and 
legitimate  children  and  grandchildren  (and  in  proper  eaMS  to  illegitimate), 
and  in  default  thereof  to  dependent  parents,  and  if  none  to  nearest  de- 
pendent relative,  $3,000  to  $4,000  aa  mazininm,  graded  according  to  earn- 
ing capacity  of  deceased  and  nnmber  of  persona  entitled  to  compenaatioa. 
In  eiceptioual  cases  of  extremely  dangerous  occupation,  rat«  of  insuraunt 
may  be  raised  to  mfiximnm  of  ten  per  cent.  Applications  for  compenaatioit 
mnst  be  made  within  00  days  after  accident  or  death.  If  not  made  within 
90  days  Commission  mnst  investigate  reason,  and  if  not  made  because  of 
ignorance  or  other  reason  not  under  control  of  party  concerned,  30  days 
additiooal  allowed.  No  application  denied  on  acconnt  of  limitation  nnlcas 
it  is  clearly  shown  that  party  was  notified  of  hia  rights.  Kp  compensation 
for  workman  injured  while  wilfully  intending  to  commit  crime,  or  to  In- 
jure another,  or  voluntarily  bring  injury  upon  himaelf,  or  where  intoxica- 
tion was  the  cause,  or  injury  was  caused  by  criminal  act  of  third  pet*on, 
or  was  solely  due  to  workman's  negligence.  Bights  under  Act  not  asugna- 
ble  or  subject  to  attachment. 

RHODE  ISLAND. 
Employer  not  electing  to  come  under  Act  deprived  of  three  common  law 
defenses.  Act  does  not  apply  to  employers  of  five  or  less  workmen  in  same 
bndness  nnless  they  elect  to  come  in,  nor  to  employees  in  domestic  service 
or  agriculture.  Employer  to  file  acceptance  with  Commissioner  of  Indua- 
trlal  Statistics,  and  post  notices  to  employees.  Acceptance  operates  for  one 
year,  and  from  year  to  year  thereafter  unleaa  notice  of  withdrawal  is  given 
within  60  days  of  the  expiration  of  a  year.  Employee  is  assumed  to  accept 
unleaa  he  gives  notice.  No  compeuaation  for  injury  resulting  from  wilfnl 
intention  or  intoxication.  No  compensation  for  first  two  weeks,  but  if  in- 
capacity extends  beyond  four  weeks  compensation,  begins  from  date  of  in- 
jury. Employer  must  furnish  reasonable  medical  and  hospital  servicea  and 
medicines,  but  employee  may  select  physician  or  hospital,  which  mnst  within 
seven  days  notify  employer  and  present  claim  for  services  within  three 
months  after  conclusion  thereof.  Compensation: — I.  In  case  of  death,  (a) 
To  dependents  one-half  of  average  weekly  wages,  not  less  than  $4  nor  more 
than  $10  for  300  weeks.  If  dependent  be  widow,  on  her  death  compensa- 
tion payable  to  children  nnder  18,  or  over  18  if  incapacitated,  (b)  To  per- 
sons partially  dependent^  proportion  of  benefits  as  above  equal  to  propor- 
tion of  anonal  earnings  of  deceased  pidd  to  sneh  dependents,  (c)  If  no 
dependents,  expenses  of  last  sickness  and  burial  not  exceeding  $S00.  2.  In 
ease  of  total  disability,  one-half  of  average  weekly  wages,  not  leu  than  $4 
nor  more  than  $10  per  week  for  SOO  weeks.  3.  Partial  disability,  difference 
between  average  weekly  earnings  before  and  after  injury,  not  more  than 
$10  per  week  for  300  weeks.     In  addition  to  other   compensation  epecifle 
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payments  for  limited  times  for  eertain  epecifled  mutilatione.  Notiee  of 
injury  mvHt  be  givep  within  30  days  and  cl&im  made  within  one  year 
after  injury,  or  after  death.  Want  of  notice  no  bar  if  employer  hail  no- 
tico  of  aeeident.  No  agteemeot  of  employee  to  iralTe  rights  under  Act 
valid,  and  claims  not  aaaigDable  or  liable  for  debt  Payments  after  six 
months  may  be  commuted  to  lump  anm  on  application  to  court.  Agreement 
of  parties  as  to  compensation  may  be  £led  in  Gonrt  and  enforced  by  process. 
If  DO  agreement,  proceedings  by  petition  to  Superior  Court.  Alternative 
schemes  for  compensation  by  agreement  between  employer  and  onployees 
permitted,  subject  to  approval  of  Court,  provided  benefits  be  equal  to  those 
nnder  Act.  Employer  must  secure  corapeneation  either,  1.  by  insnrance  in 
authorized  company;  2.  by  furnishing  proof  to  Commission  of  financial 
ability  to  pay  directly  to  employee;  3.  by  furnishing  security;  4.  by  eom- 
Unation  of  last  two  plana.  In  case  of  failure  to  do  so,  injnred  employee 
may  elect  between  proriaionB  of  Act  and  action  for  damages,  election  to  be 
givea  in  writing  to  employer  within  30  days.  The  provinons  of  the  Act, 
except  as  to  compalsory  insnrance,  have  been  extended  to  State  ttnd  muni- 
cipal employees. 

SOUTH  DAKOTA. 
Act  applies  to  State  and  municipal  corporations  as  well  as  private  em* 
ployers,  and  is  presumed  to  be  accepted  by  every  employer  and  employee 
unless  notice  in  writing  is  given  to  the  contrary.  Does  not  apply  to  casual 
laborers  or  one  not  employed  in  usual  eouise  of  ampl<^r'a  bosiness,  to 
agrienltuTal  laborers  or  domestic  servants.  Employer  electing  not  to  oper- 
ate under  Act  deprived  of  three  common  law  defenaes,  but  these  defenses 
open  to  employer  electing  as  agaiust  employee  not  Meeting.  No  compensa- 
tion for  injury  or  death  due  to  employee's  wilful  misconduct,  including  in- 
tentional eelf-inflieted  injury,  intoxication,  wilful  failure  to  use  safety  ap- 
pliance, or  to  perform  duty  required  by  statute.  "Injury"  construed  to 
mean  accidental  injury,  not  including  disease  except  as  resulting  from  in- 
juiy.  Compenaation  :~-I'oT  death,  if  employee  leaves  widow  or  children 
whom  he  was  under  obligation  to  support,  sum  equal  to  four  times  annual 
earnings,  not  less  than  (1,650  or  more  than  (3,000.  If  no  sum  so  payable, 
then  same  amount  to  dependent  parent,  grandparent,  brothers  or  sisters.  If 
nothing  payable  as  above,  then  to  dependent  collateral  heirs  such  percentage 
of  above  sum  as  amount  contributed  by  deceased  during  preceding  two  years 
bore  to  whole  earnings.  If  nothing  payable  under  above  provisions,  burial 
expenses  not  exceeding  (ISO.  Payment  to  personal  representative  of  de- 
ceased or  to  beneficiaries,  and  distributed  in  proportion  to  degree  of  de- 
pendence on  earnings  of  deceased.  For  injury  not  resulting  in  death. — (a) 
Necessary  first  aid,  and  medical,  surgical  and  hospital  service  for  four 
weeks,  not  exceeding  (100.  (b)  No  compensation  for  disability  less  than 
two  weeks,  but  if  it  continues  for  eight  weeks  compensation  computed  from 
date  of  injury,  (e)  Special  compensation  for  services  and  permanent  disfig- 
urement of  hand,  head  or  face,  not  accompanied  by  disability,  (d)  For  cer- 
tain specific  mutilations,  60%  of  average  weekly  wage  for  times  specified 
in  schedule;  in  other  cases  of  partial  disability  one-half  of  difference  be- 
tween earning,  capacity  before  and  after  injury.     For  permanent  complete 
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disability  fifl;  per  cent,  of  eamings  not  leu  than  t6  nor  more  than  (IS  per 
week,  from  date  of  iuJQiy  Dotil  amount  equals  death  boneflt.  In  caae  ot 
death  before  payments  completed,  nopaid  balance  payable  to  perBoDa  ta- 
titled  tu  death  beneflts  as  above,  not  exceeding  ^00.  In  no  case  paymenta 
exceed  50%  of  weekly  wagea,  or  $12  per  week,  nor  except  in  case  of  com- 
plete disability,  eitend  beyond  six  years.  Unless  employer  have  actual 
knowledge  of  injury  or  death,  or  employee  prevented  by  physical  or  mental 
incapacity,  written  notice  mast  be  given  at  onee^  if  not  given  within  thirty 
days,  and  no  reasonable  excuse  no  compensation  payable,  Claim  for  com- 
pensation barred  unless  made  within  one  year  after  injury  or  death.  Em- 
ployer must  insnre  liability  in  some  authoriied  company  or  give  security,  or 
satisfy  Commissioner  of  financial  ability  to  pay  compensation  directly. 

TEXAS. 
Employers  not  subseribers  to  Texsa  Employers'  InsuTance  Association,  or 
otherwise  insuring  liability,  deprived  of  three  common  law  defenses,  nnleai 
injury  is  cansed  by  wilful  intention  of  employee  or  by  his  intoxication ;  but 
plaintiff  mast  prove  negligence  of  employer  or  bis  agent  Act  does  not 
apply  to  employers  of  less  than  tbree  employees,  nor  to  domestic  servants, 
farm  laborers  or  railway  employees.  Employee  of  subscriber  held  to  have 
waived  right  of  action  under  common  law  or  statute,  unless  he  gives  do- 
tiee,  aud  then  subject  to  all  defenses.  "lajury  sustained  in  course  of  em- 
ployment" means  "damage  or  harm  to  the  physical  structure  of  the  body 
and  such  diseases  or  infection  as  naturally  resnlt  therefrom."  Does  not 
include  injury  caused  by  act  of  Qod,  unless  employee  exposed  to  greater 
hazard  than  the  general  public,  not*  by  act  of  third  person  not  directed 
against  employee  because  of  employment,  nor  received  while  in  state  of  in- 
toxication, nor  caused  by  employee's  wilful  intention  and  attempt  to  injure 
himself  or  some  other  person,  but  includes  all  other  injuries  received  in  «n- 
ployer's  business,  whether  on  employer's  premises  or  not.  Exemplary  dam- 
ages in  addition  to  compensation  may  be  recovered  in  action  at  law  against 
employer  when  death  Is  caused  by  hie  wilful  act  or  gross  negligence.  No 
compensation  for  first  week,  but  Association  must  furnish  reasonable  med- 
ical and  hospital  services  and  medicines  for  two  weeks,  and  for  such  fnrther 
time  as  attending  physician,  from  week  to  week,  certifies  that  same  Is  nec- 
essary. Compensation; — 1.  In  case  of  death,  weekly  payment  equal  to  60% 
of  average  weekly  wages,  not  less  than  $5  nor  more  than  $15  per  week  for 
360  weeks,  for  the  benefit  of  surviving  wife  or  husband  and  minor  children, 
without  regard  to  dependency,  dependent  parents,  grandparents,  stepmother 
and  children,  or  brothers  or  sisters,  to  be  distribut«d  according  to  the  law 
of  descent  and  distribution  of  the  State,  but  not  subject  to  debts  of  de- 
ceased, or  of  beneficiary.  If  no  beaeflciaries,  expenses  of  last  sick- 
ness and  funeral  benefit  of  tlOO.  2.  In  case  of  total  incapacity,  60%  of 
average  weekly  wages,  not  less  than  $5  nor  more  than  $15  for  401  weeks. 
3.  While  incapacity  is  partial,  60%  of  difference  between  average  wages 
before  injury  and  earning  power  afterwards,  not  exceeding  $15  per  week 
for  300  weeks,  nor  for  total  B,nd  partial  incapacity  more  than  401  weeks.  For 
certain  specified  mutilations  60%  of  average  weekly  wages  not  less  than  $5, 
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nor  more  than  (15  per  week  for  perioilB  stated  in  schedale.  In  M17  cue  In 
nUeh  aperatian  will  affect  &  cuie  or  impiove  EOudition  AtsociatiDn  or  em- 
ployee ma;  demand  such  operation,  and  in  sach  operation  being  fonnd  by 
Industrial  Accident  Board  to  be  adTisable,  employee  bound  to  anbinit  to 
operation  and  Aaaociation  to  provide  and  pay  expense  of  same,  inclndiiig 
hospital  treatment,  etc.  If  employes  refuse,  compensatiou  soapended.  Spe- 
cial proviaion  in  regerd  to  hernia.  No  agreement  of  employee  to  tralTs 
rights  nnder  Act  valid.  Periodical  payments  may  be  commuted  to  paymanta 
of  lamp  sum  with  ■  approval  of  Board,  which  hafi  jurisdiction  over  all 
matters  relating  to  operation  of  Act.  Texas  Employers'  Insurance  Associa- 
tion authorized  with  not  less  than  50  subscribers,  employers  of  not  less  than 
2,000  employees,  under  supervision  of  State,  On  giring  notice  of  member- 
ihip  to  employees,  emplo3^rs  not  liable  to  suits  for  dan^ages;  compensation 
paid  by  Association.  Insurance  also  permitted  by  other  Companies,  subject 
to  provisions  of  Act,  and  policy-holder  baa  same  rights  as  subscriber  to 
Association. 

UTAH. 
Act  applies  to  State,  county,  cityr  town  aSd  school  districts,  and  to  all 
private  employers  of  three  or  more  workmen  in  same  business.  Does  -not 
apply  to  agricultural  laborers  and  domestic  servants  or  persons  casnaUy  em- 
ployed, or  not  In  employer 's  osuul  business.  Those  employing  less  than  three 
may  come  under  terms  of  Act.  "Personal  injury"  does  not  include  dis- 
ease except  as  resulting  from  injory.  State  Insnranca  Fund  formed  by 
premiums  paid  by  employers  insuring  in  said  fund.  Private  employer 
must  secure  compensation  by  insuring  in  State  insorance  fund,  or  in  au- 
thorised stock  or  mutual  company,  or  by  furnishing  Commission  satisfac- 
tory proof  of  flnsncial  ability  to  pay  directly.  In  latter  eases  he  must 
post  notices  of  fact  in  his  place  of  buriness.  Employer  securing  eompenss- 
tion  not  liable  to  action  for  icjuries  not  resulting  in  death.  Employer  not  se- 
curing compensation  liable  to  action  for  damages  by  injured  employee,  and 
deprived  of  three  common  law  defenses.  In  ease  of  injury  caused  by  wil- 
ful misconduct  of  eniployer,  employee  may  elect  between  action  for  dam- 
ages and  compensation  under  Act.  For  injurieB  resulting  in  death  right  of 
action  remains,  but  all  defenses  open  to  employer;  but  representatives  of 
employee  may  waive  right  of  action  and  accept  benefits  of  Act.  Compensa- 
tion:— Medical,  nursing  and  hospital  services  and  medicines. not  exceeding 
$500  and  in  case  of  death  funeral  expenses  not  exceeding  tlSO.  No  other 
compensation  during  first  three  days.  For  temporary  disability  W%  average 
weekly  wages  while  disability  is  total,  not  exceeding  tl6  per  week,  nor  less 
than  $7,  but  in  no  case  for  more  tlian  six  years  or  exceeding  $5,000. — For 
partial  disability,  during  such  disability,  and  for  not  exceeding  six  years, 
W%  of  difFerenco  between  wages  before  injury  and  those  employee  is  able 
to  earn  afterwards,  not  exceeding  $16  per  week.  For  loss  of  certain  parts  of 
tbe  body  605^  of  weekly  wages  not  more  than  (16, — for  periods  stated  in. 
schedule,  all  subject  to  above  maximum  and  not  to  exceed  a  total  of  t5,000, 
and  for  other  disflgnrement  or  loss,  same  percentage  of  Aages,  for  not  ex- 
ceeding 200  weeks.  For  permanent  total  disability,  60%  weekly  wages  for 
Ave  years  from  date  of  injury,  and  thereafter  45%  until  death,  not  exceed- 
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ing  $16  per  week  nor  less  than  $7.  In  case  of  death  within  three  years, — if  no 
dependents,  burial  expenBeH,  and  $750  to  State  insurance  fnnd  unleas  em- 
plojer  is  insured  in  eaid  fund.  If  there  are  wboUj  dependent  persona,  60% 
weekly  wogea,  nat  exceeding  fl6  per  week  for  remainder  of  period  between 
date  of  death  and  aii  years  after  date  of  injury,  not  more  than  $5,000,  nor 
lees  than  $2,000.  If  there  are  partlj  dependent  personi,  60%  wages,  not 
exceeding  $16  per  week,  for  luch  portion  of  said  six  years  as  Coionuesion 
may  determine,  not  exceeding  $5,000.  Benefits  in  ^aee  of  death  to  be  paid 
to  one  or  more  dependents  for  benefit  of  all  dependents,  as  Commission  may 
determine.  Should  dependent  die  or  marry,  right  to  compensation  ceases. 
No  agreement  by  employee  to  waive  compensation  or  p^  any  part  of 
premium  valid. 

VERMONT, 
Act  is  elective,  but  election  presumed  unless  prior  to  accident  written  no- 
tice is  given  to  the  contrary.  Election  may  be  terminated  by  60  days '  no- 
tice in  -nriting,  Aa  against  employee  electing  to  come  under  Act,  employer 
not  electing  deprived  of  defenses  of  assumption  of  risk,  negligence  of  fellow 
employee  and  of  employee  himself.  In  anit  by  employee  not  electing  Act 
against  employer  electing,  all  defenses  are  open  to  employer.  Act  applies 
to  all  State  and  mnnidpal  bodies  and  employees,  other  than  officials  elected 
by  popular  vote,  or  whose  remtineration  exceeds  $2,000  per  annnm,  and  all 
indastrial  employments,  other  than  domestic  service,  in  which  over  ten  per- 
sons are  regularly  employed,  but  others  may  come  under  Act  by  giving  writ- 
ten Dotiee  to  the  Board.  Persons  employed  casually  or  not  is  employer's 
trade  or  bnainese  excluded.  "Personal  injury  by  accident,"  etc.,  includes 
injury  caused  by  wilful  act  of  third  person  against  employee  because  of 
employment,  but  does  not  include  disease  unless  resulting  from  injury.  No 
eompensation  for  injury  caused  by  employee's  wilful  intention  to  injure 
himself  or  another,  or  by  his  intoxication,  or  failure  to  use  safety  appa- 
ratus. Compensation: — In  case  of  death  within  two  years:  burial  expenses 
not  exceeding  $100;  to  dependent  widow  or  widower  with  no  dependent 
children,  33^%  weekly  wages,  until  re-marriage  or  death  of  widow,  or 
during  disability  or  on  re-marriage  of  widower,  not  exceeding  260  weeks; 
to  widow  or  widower  and  one  or  two  dependent  children,  40%  or  if  three 
or  more  children,  45% ;  if  no  widow  or  widower,  to  dependent  child  or 
children,  25%  and  10%  for  each  child  in  excess  of  two,  not  exceeding  40% 
in  all,  until  18,  but  not  exceeding  260  weeks;  if  none  of  foregoing  but  par- 
ents. If  wholly  dependent  25%,  if  partially  dependent  15%;  if  no  dependent 
parent,  but  grandparent,  same  percentage;  if  none,  but  dependent  grand- 
child, brother  or  sister,  15%  for  one  and  5%  for  each  additional  one,  with 
maximuni  of  25%;  in  all  latter  cases  durijig  dependency,  not  exceeding  208 
weeks;  weekly  wages  taken  as  not  over  $25,  nor  less  than  $5,  and  total 
compensation  for  death  not  to  exceed  £3,500,  .  In  case  of  disability — first 
two  weeks  surgical,  medical  and  hospital  services  and  supplies  not  exceeding 
$100.  Total  disability — after  one  week  50%  average  weekly  wages,  not  more 
than  $12.50  nor  less  than  $3  during  disability  or  full  wages  if  less  than  $3, 
for  not  exceeding  260  weeks.  And  not  to  exceed  $4,000.  Partial  disability, 
50%  of  difference  between  weekly  wages  before  injury  and  probable  amouot 
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afterwards,  not  exceeding  tlOi  during  ilisabilitj,  not  exceeding  260  WMkg, 
For  certain  mutilatiouB  S0%  average  weekly  wages,  for  times  Bp«eiJled  in 
schedule.  Notice  of  injury  must  be  given  to  employer  as  soon  as  practicable, 
and  fllsi"'  made  within  six  months,  or  within  tux  months  after  death.  Act  is 
administered  by  Industrisl  Accident  Board.  Employer  must  secure  pay- 
ment of  compenaation  by  insurance  in  approved  insurance  or  guarantee  com- 
pany or  by  depositing  bond  or  other  security  with  Board,  or  by  satisfying 
Board  of  his  floancial  responsibility,  and  must  post  notice  in  place  of  bnsi- 
ness  that  he  has  complied  with  this  provision.  Employer  failing  to  secnro 
compensation  may  be  enjoined  from  doing  business  until  provision  is  com- 
plied with.     Agreement  by  employee  to  pay  asy  part  of  eotrt  of  insuisnee 

VIBGINIA. 
Act  applies  to  State  and  municipal  corporations,  and  to  persons  and  cor- 
porations having  regnlariy  in  service  eleven  or  more  operatives  in  some 
business  in  the  State.  Does  not  apply  to  steam  railroad  employees,  who  are 
proTiUeU  for  by  special  Act,  nor  to  casual  employees,  or  those  not  in  usual 
course  of  employer's  business,  nor  to  farm  laborers  or  domestic  servants. 
Other  employers  may  voluntarily  elect  to  be  bound  by  Act.  Term  "injury" 
as  used  in  Act  means  ' '  only  injury  by  aeciilent  arising  oat  of  and  in  course 
of  employment,"  and  does  not  inclade  disease  unless  resulting  naturally 
and  unavoidably  from  accident.  Special  provisions  in  regard  to  hernia. 
Every  employer  and  employee  presumed  to  accept  provisions  of  Act  unless 
notices  given  thirty  days  before  accident  or  death,  or  at  time  of  employ- 
ment if  that  be  less  than  said  thirty  days.  Employer's  notice  must  be 
posted  in  shop,  or  served  penonally;  employee's  notice  by  personal  serv- 
ice or  registered  mail.  Either  party  may  withdraw  by  giving  similar  no- 
tice. Employer  electing  not  to  operate  under  Act  deprived  of  three  com- 
mon law  defenses.  Employer  electing  may  defend  on  these  grounds  against 
employee  not  electing.  If  neither  elects,  rights  same  as  though  employer 
only  rejected.  No  compensation  for  injury  or  death  due  to  employee'! 
wilful  misconduct,  including  intentional  self-inflicted  injury,  or  attempt 
to  injnre  another,  or  intoxication,  or  failure  to  use  safety  appliance,  or 
wilful  breach  of  regulations  approved  by  Indostrial  Commission.  Claims 
for  compensation  have  same  priority  as  unpaid  wages  of  labor,  aro  not 
assignable  and  are  exempt  trcaa  attachment.  Notice  of  injury  given  to 
employer  as  soon  as  practicable;  no  compensation  prior  to  notice  unless 
employer  has  knowledge  of  accident,  except  in  case  of  physical  or  mental 
incapacity  or  death.  No  compensation  if  notice  is  not  given  within  30  days, 
unless  reasonable  excuse  is  given  and  employer  not  prejudiced.  Claim  must 
be  filed  with  Commission  within  one  year  after  accident  or  death.  For 
thirty  days  after  accident  employer  to  furnish  necessary  medical  attention, 
and  may  continue  to  furnish  attending  physician  during  continuance  of 
disability,  and  necessary  hospital  services  and  supplies.  No  other  compen- 
sation for  first  fourteen  days.  For  total  incapacity  to  work,  weekly  com- 
pensation equal  to  one  half  we^y  wage,  not  less  than  (5  nor  more  than 
410,  not  exceeding  t4,000  in  all,  during  such  incapacity,  not  exceeding  500 
weeks.    For  partial  incapacity,  weekly  compensation  equal  to  one  half  dif- 
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feienee  between  average  weeklj  mge  before  injury  and  earning  power 
ftfterwardi,  not  exceeding  (10  per  week  for  not  exceeding  300  weeks.  For 
certain  apeeiflad  mutilationa,  50%  of  arerage  weekly  wages  for  terms  epeei- 
fied,  subject  to  above  mkudmum  and  minimum,  and  if  employee  dies  from 
other  eaaiea,  unpaid  balance  to  dependent  next  of  kin.  For  death  within 
six  years,  compenastion  to  dependents,  weekly  payments  equal  to  one  half 
weekly  wages,  not  lesa  thaa  $5  nor  more  than  410  for  300  weeks  from  date 
of  injury,  and  $100  burial  expenses.  If  only  partial  dependents,  some  pro- 
portion of  half  wages  that  amount  contributed  by  deceased  bore  to  whole 
earnings.  If  no  dependents,  eitiiens  and  residentB  in  U.  S.  or  Canada,  com- 
pensation not  to  exceed  |1,000.  Compensation  to  widow  or  widower  ceases 
on  re-marriage,  but  continues  to  cbildren  until  IS  and  to  other  dependents. 
If  no  dependents,  burial  expenses  not  exceeding  |100.  Total  compensation 
In  no  ease  over  (4,000.  Employer  must  iosute  in  some  authorized  company 
or  asaoeiatlon,  or  furnish  Industrial  Commisdon  proof  of  financial  ability 
to  pay  compensation  directly.  In  latter  case  Commission  may  require  se- 
cority.  Employer  must  file  annually  evidence  of  compliance  with  these  ro- 
quirements.  Subject  to  approval  of  Commission,  employer  may  agree  with 
employees  for  different  system  of  compensation  providing  equal  beneflts. 

WASHINGTON. 
Act  compulsory  on  all  persons  engaged  in  certain  "extra  baiardons" 
work,  and  others  may  elect  to  come  in.  Remedies  provided  are  exdnsive  of 
all  others.  I>ery  employer  required  to  pay  annually  to  State  treasury  a 
specified  percentage  of  his  pay  roll.  Employments  are  classified  and  pre- 
miums paid  in  each  class  from  a  separate  fund,  liable  for  accidents  in  that 
class,  but  in  no  other.  No  part  of  premium  can  be  deducted  from  em- 
ployee's wages,  nor  can  he  waive  benefit  of  Act,  Individual  employers  and 
members  and  ofScers  of  corporations  carried  on  pay  roll  at  salary  not  lesa 
tban  average,  entitled  to  compensation  the  same  as  employees,  provided  no- 
tice in  writing  bo  given  to  Commission  prior  to  date  of  injury.  "Injury" 
does  not  include  disease.  Employer  defanltlng  payments  loses  benefit  of 
Act  and  liable  to  suit.  Compensation: — 1.  In  case  of  death,  (a)  Expenses 
of  burial,  not  exceeding  tT5  If  deceased  was  unmarried,  or  tlOO  if  leav- 
ing widow  or. child,  (b)  To  widow  or  invalid  widower,  monthly  payment 
of  930  for  life  or  until  re-marriage,  and  tS  for  eacb  child  nnder  Ifl  not 
exceeding  in  all  (50  per  month,  and  to  widow  in  addition  to  monthly  pay- 
ments $250,  not  to  be  used  for  burial  rxpenses.  On  re-marriage  widow  receives 
$240.  (c)  If  no  wife  or  husband,  children  under  16,  each  $10  per  month,  not 
exceeding  in  all  $40.  (d)  If  none  of  foregoing,  to  each  other  dependent  one- 
half  of  average  monthly  support  received  from  deceased  daring  previous 
year,  not  exceeding  $20  per  month  for  all.  (e)  Parents  of  unmarried  work- 
man under  21,  $20  per  month  until  time  when  he  would  have  reached  that 
age.  (f )  On  death  of  surviving  spouse,  to  cbildren  under  16  double  amount 
previously  paid  on  their  account,  not  exceeding  (40  per  month.  S.  In  esM 
of  permanent  total  disability — (s)  If  unmarried  (30  per  month,  (b)  If  hav- 
ing wife  or  invalid  husband  $30.  (c)  If  husband  not  invalid  $15,  (d)  If 
having  wife  or  husband  and  children  under  16,  or  being  vridow  or  widow 
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having  nich  ehfldren,  iS  udditiaiial  for  each  child;  but  Dot  more  than  tSO 
in  all.  8.  In  ease  of  death  during  permanent  total  diaabUity:  (a)  To 
widow  or  invalid  widower  $30  per  mouth  until  death  or  re-marriage,  and  tS 
ftdditional  for  each  ehUd  under  16;  (b)  to  orphan  child  (10  per  month, 
not  exceeding  in  all,  $50.  In  all  above  cases  ege  limit  of  children  extended  to 
18  if  invalidB.  4.  la  eaae  of  ttaaporaxj  total  disabilil:;,  pavmetitB  as  in  No.  2 
above  as  long  as  total  disability  continnes,  increased  for  first  six  months  to 
amounts  set  forth  in  lehedole.  While  disabilitj'  only  partial,  pajments  con- 
tinue in  proportion  which  new  earning  power  bears  to  the  old ;  but  no  pay- 
ment where  loss  of  earotng  power  is  lees  than  5%.  In  case  of  perniaaent 
partial  disability  a  lump  Bum  not  exceeding  $1,COO.  In  case  of  death  or 
permanent  disability  monthly  payments  msy  be  converted  into  lump  sum,  not 
exceeding  $4,000.  Awards  may  be  subsequently  modified.  Industrial  lusni- 
anee  Department  has  charge  of  claima.  Notice  of  accident  must  be  reported 
at  once  to  onployer  and  elaim  filed  within  one  year, 

WEST  VIEGINIA. 
Act  provides  for  workmen's  eompensatloTi  fund,  administered  by  State 
Compensation  Cunmission.  Employers  divided  into  classes  according  to  na- 
ture and  risk  of  employment,  and  premiums  assessed  accordingly.  Pre- 
miums paid  by  employers,  but  ten  per  cent,  contributed  by  employees  and 
deducted  from  wages.  Employers  satisfying  Commission  of  financial  re- 
sponsibility of  furnishing  security  may  pay  compensation  directly.  Em- 
ployer electing  to  come  under  Act  not  liable  for  damages  at  law,  but  must 
notify  employees  by  posting  notices  in  place  of  buuness.  Employee  remain- 
ing in  serviee  after  such  notice  deemed  to  assent.  Employers  not  so  elect- 
ing, or  defaulting  in  payments  liable  to  suit  and  deprived  of  three  common 
law  defenses.  Aet  does  not  apply  to  domestic  or  agricultural  service,  to 
travelling  salesmen,  or  to  persons  employed  wholly  out  of  the  State.  Com- 
pensation:— Medical,  surgical  and  hospital  treatment  not  eiceediug  $150; 
but  where  percentage  of  permanent  disability  may  be  reduced  by  surgical 
01  medical  treatment  amount  may  be  increased  to  $300.  Hernia  from  in- 
jury to  be  treated  I^  surgical  operation.  If  injured  employee  refuses — 
unless  operation  unsafe — compensation  suspended  during  refusal.  No  com- 
pensation for  self-infiicted  injury,  or  injury  caused  by  wilful  misconduct, 
disobedience  to  rules  or  intoxication.  In  ease  of  death  within  26  weeks,  in 
addition  to  $75  funeral  expenses,  payments  to  dependents  as  follows:  It 
employee  be  under  21  and  unmarried,  to  father,  or  if  none  to  mother,  SO?!) 
weekly  wages,  not  exceeding  $6,  until  death  of  dependent  or  until  employee 
would  have  been  21;  to  widow  or  invalid  widower  $20  per  month  unUl 
death  or  re-marriage,  and  $5  additional  for  each  child  until  age  when  he 
may  be  lawfully  employed,  not  exceeding  $35;  in  case  of  re-marriage  within 
two  years,  20%  of  the  amount  payable  for  balance  of  ten  years  from  death; 
to  orphan  child  or  children  under  15,  $10  each  per  month  until  15,  not  ex- 
ceeding $30;  if  none  of  foregoing,  to  other  dependents  50%  of  average 
monthly  support  during  preceding  12  months,  until  expiration  of  six  years 
tnvx  date  of  injury,  not  exceeding  $20  per-  month,  and  for  persons  partly 
dependent,  the  same  for  such  portion  of  six  years  as  Commi^ion  may  de- 
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tennine.  In  «aM  of  teaiporary  total  disability,  S0%  of  eamingB,  not  leM 
tbBD  $5  p«T  week  nor  more  tlkan  tlO,  and  for  tempontry  or  partial  diMbilitjr 
50%  lou  in  wages,  not  exceeding  (10 — in  both  eases  daring  the  disability', 
not  exceeding  26  weeks,  but  in  certain  eaaes  of  continuing  disability  52 
weeks;  for  permanent  disabilitj  if  amounting  to  10%  of  total  disability, 
50%  of  earnings  for  30  weeks,  and  far  increased  percentages  to  70%  for 
periods  increasing  to  SIO  weeks,  for  percentages  from  70%  to  85%  40%  of 
wages.  And  from.  SS%  to  100%  50%  of  wages,  in  both  cAses  for  life,  and  in 
no  esse  lees  than  $4,  nor  more  th&n  t^.  Claim  must  be  made  within  six 
months,  and  proofs  of  dependenej  filed  with  Cammission  within  nine  montiis 
from  death.  . 

WISCONSIN. 
Employers  not  electing  to  pay  nnder  the  Act  deprived  of  defenses  of  as- 
sumption of  risk,  and,  where  there  are  three  or  more  employeea  in  common 
employment,  negligence  of  fellow  employee  and  negligence  of  injured  em- 
ployee unless  wilful.  Election  by  notice  to  Indnstrial  Commission,  good  for 
one  year,  and  from  year  to  year  thereafter  unless  withdrawn  within  30  days 
before  ezpintion  of  year.  Acceptance  of  employer  of  three  or  more  pre- 
sumed unless  notice  giyen.  State,  counties,  etc.,  liable  as  employer  to  em- 
ployees, including  police  and  fliemen.  Employees  presumed  to  accept  nnless 
they  gi^e  notice.  Employeee  of  contractor  or  subcontractor  not  subject  to 
Act  may  clsim  either  against  contractor  or  principal  employer.  Latter,  if 
liable,  may  recover  from  contractor.  Act  does  not  apply  to  railroad  men 
Operating  trains  unless  employer  and  employees  agree  in  writing,  nor  to 
farm  labor.  Compensation: — 1.  Medical  nnd  hoepital  treatment  and  sup- 
plies for  90  days,  and  for  such  additional  period  fis,  in  judgment  of  Com- 
mission, may  lessen  period  of  compensation  disaljility;  also  any  neceasary 
artiSdal  limbs  at  end  of  healing  period;  no  Other  compensation  nnlesa  dis- 
ability continues  more  than  one  week.  2.  In  case  of  death  proximately  re- 
suiting  from  injury, — to  persona  wholly  dependent,  (a)  if  employee  was 
permanently  totally  disabled,  sum  eqnsl  to  four  times  average  annual  earn- 
ings, but  which  added  to  disability  payments  to  date  of  death  ah&ll  not  ex- 
ceed six  times  average  annual  earnings,  (b)  If  not  permanently  disabled, 
snm  which  added  to  disability  indemnity  equals  four  times  sverage  annual 
earnings.  3.  If  death  occurs  other  than  as  proximate  result  of  accident, 
before  disability  Indemnity  ceases,  (a)  If  accident  proximately  causes  per- 
manent total  dissbllity,  same  as  if  accident  hsd  caused  death,  (b)  Where 
accident  proximately  causes  perroanent  partial  disability,  such  benefit  as 
fairly  represents  proportionate  extent  of  earning  capacity.  If  only  partial 
dependents,  death  benefit  not  exceeding  four  times  amount  devoted  by  de- 
ceased during  preceding  year  to  support  of  such  dependents,  apportioned  ac- 
cording to  proportion  of  such  amount  to  entire  earnings.  In  all  cases  burial 
expenses  not  exceeding  tlOO.  4.  In  ease  nf  total  disability,  fi5%  of  aver- 
age weekly  earDings.  5.  In  case  of  partial  dissbility,  65%  of  weekly  loss 
of  wages  during  disability.  For  certain  specified  mutilations  65%  of  weekly 
eandngs  for  periods  specified  in  schedule.  In  case  of  permanent  disfignre- 
ment  of  face,  head,  neck,  hands,  or  arms,  not  exceeding  $750.  In  case  of 
temporary  or  partial   disability  aggregate   indemnity   not   to   exceed   four 
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tinM  aTOTage  nimual  earninga.  In  eaae  of  pennwient  total  diaablUty,  ag- 
gregate  iDdemni^  waekl;  indemDitj  lot  life,  not  ezMading  for  penons 
under  33,  15  ^eara,  and  for  each  aaeceaaiTe  yearlr  ag»  group,  beginning 
with  3£,  "■^'""'"  limited  rednud  by  thiee  montha  until  minimum  limit  of 
■jne  jeaia  ia  nacbed.  WeaUj  indmiiitT'  dne  on  8th  day  withheld  but  paid 
afterward  if  diaabillty  cantinnea  until  2Bth  day.  In  eaae  of  permanent  in- 
jniy  to  emplojae  over  S5,  eompenaation  reduced  6%;  over  60,  10%;  over 
65,  19%.  If  injury  caused  by  failure  of  employer  to  comply  with  statute 
or  order  of  Commiasion,  competuation  or  death  beoeflt  increaaed  15%.  If 
injury  remit  from  wilful  failure  to  uae  eafaty  devicea,  or  to  obey  reaaona- 
ble  rulea  for  aafety,  or  from  intozieation,  indemnity  reduced  15%.  Aggre- 
gate allowance  for  injnriea,  except  permanent  total  disability  not  to  exceed 
■iz  timea  annual  earaingi.  In  eertein  eaaea  indemnity  for  minor  may  be 
trebled.  Notiu  of  injury  within  30  days.  If  no  notice  or  payment  within 
two  year*  claim  barred.  Employer  mnat  inauce  in  awne  liability  company 
or  aatiafy  Commianon  of  anpnuiai  ability.  ProTisiou  alao  made  for  mutual 
amplc^era'  inanrance  compai^. 

WTOIIING. 
Act  ia  mandatory  on  employers  of  lira  or  more  workmen  in  certain  "extra- 
haiardous"  occupations,  and  proviaions  as  to  righta  and  remedlea  for  is- 
juriea  are  eielusive  and  obligatory  both  on  employer  and  employee.  Doea 
not  include  injnriea  caused  by  wilful  act  of  third  person  for  reasons  personal 
or  becHose  of  employment,  or  diseaae  except  as  directly  resulting  from  in- 
jury. Industrial  accident  fund  held  by  State  Treasurer,  formed  in  part  by 
State  appropriations  and  in  part  by  payments  by  employers.  Every  em- 
ployer in  ocenpations  specifled  bound  to  forward  copy  of  monthly  pay-roll 
to  State  Treasurer  and  to  contribute  monthly  1^%  of  amount  of  pay-roll. 
Employer  bound  to  report  to  Gerk  of  District  Court  within  £0  days  after 
accident  name  of  worknmn,  nature  of  accident  and  Injury,  and  whether 
claim  is  made  for  compensation.  Claims  adjudicated  and  orders  on  fund 
given  by  Judge  of  District  Court.  Compensation: — In  case  of  death:  ez- 
penaes  of  burial,  not  exceeding  $50;  to  widow  or  invalid  widower  $2,000, 
and  sum  of  $100  per  year  for  each  child  until  16,  but  not  oieeeding  $3,000, 
payment  for  children  to  be  made  to  guardian;  if  worhman  die  from  injury 
after  temporary  total  disability,  amount  paid  for  such  disability  to  be  de- 
ducted; if  no  widow,  widower  or  child  under  16,  to  dependent  parents  bdid 
computed  at  rate  of  50%  of  average  monthly  support  reodved  by  parent 
for  probable  period  of  such  support,  not  exceeding  $1,000.  For  permftn^t 
total  disability,  if  workman  unmarried,  $2,500;  if  wife  or  invalid  husband, 
but  no  child  under  10,  $2,500;  if  child  or  children  under  16,  an  additional 
$100  per  year  for  each  child  until  10,  not  exceeding  in  the  agg^regate  $5,500. 
For  temporary  total  diaabiUty,  if  workman  be  unmarried  $35  per  month 
during  total  disability;  If  having  wife  $40  per  month,  and  if  children  nnder 
10,  $6  per  month  for  each  child,  total  monthly  payment  not  exceeding  $60 
per  month.  No  eompenaation  for  first  ten  days  unless  tncapadty  extenda 
beyond  30  days,  then  from  time  of  injury.  In  no  case  more  than  amount  for 
permanent  total  disability.  For  permanent  partial  disability,  for  each  ^e- 
57 

LY:,l..|hvV^-.OO^^lC 


898        ABSTBACIB,  WOSEUEN'S  C0UPEN8ATI0N  LAWS. 

eiflo  injttrj  amount  aa  per  scheiltile.  In  all  eases  of  total  Oisabilitj  and  per- 
manont  partial  disabilitjr  modical  and  boBpital  services  not  exceediog  $100. 
No  compeosatioD  for  injury  due  solely  to  culpable  negligence  of  employee.  If 
he  persiats  in  nnsanitary  or  injurious  practices  imperiling  or  retarding  recov- 
ery or  refuses  to  submit  to  reasonable  medical  or  surgicAl  treabnent  he  for* 
feits  rigbt  to  compensstion.  Widow  and  children  trho  are  aliecs,  not  resi- 
dents in  U.  B.  only  33>i%  of  above  compensation.  No  compenaatiDn  to  other 
non-resident  aliens. 

UNITED  STATEa 
Act  of  1916  allowa  compoosation  for  diaability  or  death  of  any  employed 
resulting  from  personal  injury  lastsined  while  in  the  perfonnanee  of  doty, 
unless  caused  by  wilful  miactrndoct  or  iatentioD  to  bring  about  injury  or 
death  of  himself  or  another,  or  unless  proximately  cftuaed  by  intoxication. 
Compensation : — For  total  disability  S^%  of  monthly  pay  dnring  disaUl- 
ity,  but  not  more  than  $S6.67  nor  less  than  433.30,  unless  monthly  pay  i» 
lees  than  (33.33,  and  then  fnll  amount  of  pay.  For  partial  disability,  66^^ 
of  difference  between  monthly  pay  and  wage  earning  capacity  after  be- 
ginning of  such  disability,  not  more  than  $66.67.  In  case  of  minors  or 
learnera  allowance  may  subsequently  be  based  on  such  wages  as  employed 
might  have  been  capable  of  earning  had  he  not  been  injured.  Partially  in- 
jured employee  may  from  time  to  time  be  required  to  furnish  affidavit  as  to 
wages  or  remuneration  received.  Employee  while  receiving  compensation 
under  Act  not  entitled  to  receive  pay  or  salary,  except  for  services  actually 
performed,  and  except  pennons.  Immediately  after  injury,  medical,  sur- 
gical and  hos[Sital  services  and  supplies  to  be  furnished  for  a  reasonable  time. 
During  first  three  days  of  disability,  no  other  compensation.  For  death  re- 
Bulting  from  iujnry  within  six  years,  except  where  death  takes  place  more 
than  one  year  after  eeaaation  of  disability,  or,  if  no  disability  before  death, 
more  than  one  year  after  injury:  (a)  To  widow,  or  wholly  dependent 
widower,  having  no  child,  35%  of  monthly  paf  until  death  or  marriage, 
(b)  to  mdow  or  widower  with  child  or  children  lOfo  additional  for  each 
child,  not  exceeding  total  of  66^%.  Compensation  to  child  ceases  when  be 
dies,  marries,  or  reaches  sge  of  18,  or  if  over  18  and  is  incapable  of  self- 
support  when  he  becomes  capable,  (c)  To  children,  if  no  widow  or  widower, 
i5%  for  one  child,  and  10%  for  each  additional  child,  not  to  exceed  total  of 
69%%,  to  be  equally  divided,  payment  to  cease  bb  above,  (d)  If  no  widow, 
widower  or  child,  to  one  wholly  dependent  parent  25%,  to  both  20%  to 
each;  if  either  or  both  partly  dependent,  proportionate  amount  St  discre- 
tion of  Commisaion.  If  there  be  widow,  widower  or  child,  proportion  of 
above  pereentagea  making  total  compeoaation  not  exceeding  66%%.  (e) 
To  brothers,  sisters,  grandparents  and  grandchildren — if  one  wholly  depend- 
ent 20%,  if  more  than  one  30%,  to  be  divided  equally,  subject  to  same 
limitation  in  caae  of  prior  cTsims.  Compensation  to  beneficiary  under 
clauses  (d)  and  (e)  payable  for  eight  years  from  death  or  until  death,  mar- 
riage, or  in  case  of  adults,  cessation  of  dependency,  or  in  case  of  minon 
arrival  at  age  of  18.  Honthly  pay  to  be  considered  as  not  more  than  1100, 
nor  less  than  (50.  Subsittance  and  value  of  quarters  included  as  part  of 
pay.    Id  ease  of  death  within  six  years,  burial  expenses  not  exceeding  $10(^ 
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kad  where  death  oceorB  awaj  from  homa  CommiaBion  tna;  aothoriie  bodf 
to  be  aent  borne.  Notice  of  injnr^  to  be  given  to  immetliate  niperior  within 
fortj-eight  honn.  No  compouatioa  allowed  unleBg  sQch  notice  given,  or 
niperior  bae  actual  knowledge,  but  on  unw  ahown  Oomminion  may  allow 
compensation  if  notice  filed  within  one  jear.  Claims  for  coispenBation  for 
injaiy  mnst  be  filed  within  60  dajs  after  injnrj,  or  on  eanae  shown  within 
one  ^ar,  and  for  death  within  one  year  after  dentil.  Act  adminigtered  hy 
V.  8.  Bmployeea'  CompeDBation  Conimiwion  and,  nnder  order  of  Preaident, 
b^  goreiaor  of  Panama  Canal  or  Alaiifcan  Baglneering  CommiMdoiL 
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CEAPTES  XLTH. 
lOFOnilOirB  Airs  AVFIDATITS. 

It  sometimes  happens  that  a  notary  pnbUe  or  a  justice  of  the 
peace  who  is  not  a  lawyer  is  required  to  take  a  deposition  or  an 
affidavit.    We  therefore  sabjoin  forma  for  this  purpose. 

The  distinction  between  the  two  is  this :  A  deposition  is  taken 
vinder  the  authority  of  a  court,  or  by  provision  of  some  special 
Btatnte,  nsaally  for  the  purpose  of  taking  the  testimony  of  some 
person,  who,  by  reason  of  infirmity  or  illness,  or  residence  at  a 
great  distance  or  ont  of  the  jurisdiction  of  the  court,  ia  unable 
or  unwilling  to  attend  and  give  evidence  in  open  court,  or  who  is 
about  to  depart  from  its  jurisdiction.  Depositions  are  usually 
taken  for  use  in  cases  pending  in  court.  Both  parties  are  entitled 
to  be  represented  at  the  taking  of  the  deposition,  and  the  witness 
is  subject  to  cross-examination. 

In  some  States,  however,  it  is  provided  by  statute  that,  in  an- 
ticipation of  possible  litigation  the  depoaitiona  of  aged  or  infirm 
persons,  or  of  those  aboubto  leave  the  State,  may  be  taken  in 
order  to  perpetuate  their  testimony  for  use  in  subsequent  litiga- 
tion, in  case  their  evidence  cannot  thea  be  obtained.  Notice  is 
given  to  all  parties  in  interest,  who  may  attend  and  cross-examine 
in  the  same  manner  as  though  the  deposition  were  to  be  used  in 
a  pending  case.  In  all  cases  great  care  should  be  taken  to  follow 
strictly  any  instructions  given  in  the  commission  under  which 
the  deposition  is  taken. 

An  affidavit,  on  the  other  hand,  is  a  sworn  statement  taken 
ex  parte,  that  is,  without  the  attendance  of  the  adverse  party,  or 
cross-examination.  Affidavits  are  taken  for  various  purposes, 
but  are  usually  not  admissible  at  the  trial  of  a  case  as  evidence 
of  the  facts  therein  stated.  If  taken  in  a  case  pending  in  court, 
they  are  usually  used  only  in  support  of  motions,  or  in  other 
subsidiary  proceedings. 

0470 
Porm  for  Takii^  I>«podti<nu. 

Depoaitiaii  of  vitoesses  taken  this day  of ,  19 ,  at  the 

oBiea  of ,  in  the  town  of  ,  cownty  of  ,  State  of 

,  puTanant  to  tbe  annexed  notice,  to  be  i«ad  in  evidence  on  belnlf 

of  tlw  plsintiff  (or  defendant)  in  a  certain  auit  now  pending  in  tlie  [A«r« 
»0I 
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ttata  the  court  tn  lehush  the  oate  u  pending],  in  the  State  of  ,  wtiere- 

iu  A.  B.  IB  plaintiff,  and  C.  D.  def  enilant. 

Present:  B.  F.,  attorney  (or  eovnteV)  for  plaintiff;  Q.  H.,  attorn^  (jor 
eountel)  lot  defendant. 

L  X,  a  witneas  on  behalf  of  tbe  plaintiff,  being  of  lawful  age,  and  being 
hj  me  drst  dnlj  sworn,  depoees  and  najt,  in  responae  to  questlonB  pro* 
pcnnded  hy  E.  F,,  counsel  (or  attorney)  for  the  plaintiff  (or  defendant)  : 

Itt  QuettUm — What  is  yoai  name,  age,  residency  and  oceupatioitt 

Antuier, . 

id  QwttUm — Do  you  know  the  parties  to  this  aoitf 

AntrMT, , , 

[Continue  the  quettiont  until  oonctucion  of  examinafUM  in  ciiief,  imd,  itt 
writing  the  answers,  use  the  identical  words  of  the  vifnesj.] 

And  b^g  crosB-ezamined  by  G.  H.,  counsel  (or  attorney)  for  defendant 
(or  plaintiff),  the  said  witness  deposes  nnd  tajn: 

[Write  questions  and  answers  as  before.] 

And  being  re-examined  by  counsel  (or  attorney)  for  the  plaintifl  (or  de- 
fendant), the  said  witness  further  deposes  and  says: 

IWrite  questions  and  answers  as  before.'] 

And  farther  this  deponent  saith  not. 

(Signature  of  witnesK) 

[If  there  he  more  tikon  mio  witness,  oontinve  as  follows:] 

And  at  the  same  time  and  place  came  K.  L.,  another  witness  on  behalf 
of  the  pl^ntiff,  who,  b^g  of  lawful  age  {etc.,  same  as  above). 

No  other  witness  appearing,  the  further  taking  of  these  depositions  is 
continued  until  to-morrow,  at  the  same  place,  and  between  the  same  bonis. 
(Si^oltire,  ete.,  of  ofllcfal) 

Office  of ,  in  the  town  of ,  county  of ,  State  of 

,  this day  of ,  19-_ 

Present :   E.  F.,  attorney  for  plaintiff ;   0,  H.,  attorney  for  defoudanL 

M.  N.,  a  witness  on  behalf  of  the  plaintiff,  being  of  lawful  age,  and  by 
me  flrat  duly  sworn,  deposes  and  says,  in.  response  to  questions  propounded 
by  counsel  for  the  plaintiff  (or  defendant)  :  , 

[Write  down  questione  and  answers  as  in  deposition  of  I.  J.] 

And  further  this  deponent  saith  not. 

(Signature  of  witness.) 

[W^en  the  depositiont  hone  been  taken,  conclude  with  the  foUowinff  oer- 
tificate:] 

State  of ,  County  of ,  to-wit;  - 

I, ,  a  Justice  of  the  Peace  (or  other  offiei^d),  in  and 

for  tbe  district  (town  or  toumship)  county  of ,  State  of ,  do 

certify  that  the  foregoing  depositions  of  I.  J.,  K.  L.,  and  M.  N.,  [name  oB 
the  toitnesses]  wera  duly  taken  by  me  pursuant  to  the  annexed  notice  for 
taking  depositions  to  be  read  in  behalf  of  tbe  plaintiff  (or  defendant)  in  the 

cause  of against ,  now  pending  in  the  [here  describe  (Ae 

eowt  in  which  the  tuit  is  pending],  at  tHe  time  and  place,  and  within  Uie 
hours  in  the  annexed  notice  specified.  [If  an  adjournment  was  had,  se 
state  here,  thus:]   the  taking  of  said  depositions,  not  hsving  bee^  completed 
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■on  the  fiiBt  day  appointed,  were  continned  from  daj  to  Axy  at  the  Btune  place 
and  between  the  same  bouTB  until  completed. 

I  further  certify  that  after  the  taking  of  the  depoutioa  of  each  nitneaa 
the  Bune  was  read  to  (or  bj)  him  and  snbaisribed  hj  him  in  my  preeenee. 

And  I  do  further  certifj  that,  aA  the  time  of  M  taking  the  same,  I  was  a 
JuHtice  of  the  Peace   {Nottay  Public,  or  Commitaioner  appoittted  by  ths 

Governor,  etc.,  ai  the  cote  may  he)  in  and  for  the ,  in  the  Stats  of 

,  laj  commission  bearing  date ,  and  expiring  ^^_ 

Given  under  Taj  hand  (and  Notarial  Beat,  or  offloial  teal,  at  tiie  cote  may 

he),  this daj  of ,  IB 

{Signatvre,  eto,,  of  offleial.) 

Coat  of  taldng  deposition,  $ ;   paid  bj , 

After  taking  each  deposition  it  ahonld  be  read  to  the  witneu,  or  b^  him, 
and  a  memorandum  ahould  be  made  by  the  magistrate  of  any  changea  or 
-eorrettionB  which  the  wltnew  degiies  to  make  before  signiDg.  The  witness 
should  then  sign  the  deposition  in  the  magistrate's  presence.  If  he  refuses 
to  rign  that  fact  should  be  noted  by  the  magistrate  at  tlie  foot  of  the  dep- 
osition and  his  return  changed  aceoriliagly. 

The  questions  on  direct  and  cross-examination  may  be  numbered  sepa- 
rately; but  in  order  to  save  eonfuHion  it  is  usually  better  to  number  them 
all  consecutively  as  one  series,  giving  the  flrst  cross-question  the  serial  num- 
ber following  that  of  the  last  direct  qnesdon,  and  so  on. 

(348.) 

Form  for  Taking  Affidavitt. 

AiBdaTit  of  A.  B. 

I,  A   B.,  having  been  duly  sworn,  do  depose  and  say  that  I  em  ■ 

years  of  age,  and  reside  in ,  in.  the  countj-  of ,'and  State  of 

,  that: 

[Sere  ttatt  tbe  facts  to  be  embodied  in  the  affidavit.} 

(Signature  of  witness.) 

State-: ( 

County  of \  ^ 

On  this  _ day  of ,  19 ,  at  my  office  at ,  in 

the  city  of ,  in  the  county  and  State  aforesaid,  before  me,  the  sub- 
scriber, a  Notary  Public  (or  other  magistrate),  duly  commisdoned  in  and 
for  said  county,  peraonHlIy  appeared  the  above  named  ,  who  sab- 
scribed  the  foregoing  affidavit  in  my  presence,  and  made  solemn  oath  that 
the  statements  therein  made  by  him  are  true  [except  such  as  are  made  on 
information  and  belief,  and  those  he  believes  to  be  true]. 

Witness  my  hand  and  notarial  seal  this day  of ,  19 


Notary  Public. 
[SeaL] 
If  the  affidavit  is  to  be  used  in  court  it  should  be  entitled  thus; 

Affidavit  of  A.  B.  to  be  used  in  a  suit  pending  in  the Court,  for 

the  County  of ,  in  the  State  of ,  in  which  C.  D.  is  plaintiif 

and  E.  F.  as  defendant,  and  taken  on  behalf  of  the  plaintiff  (or  defendant) 
In  said  suit. 
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Abakdokmuit.  a  BOrrender  of  righta  to  pTopert7,  or  o(  pTopertf,  by  one 
person  to  another.  TJwd  in  tnkiiue  insimnce,  wlwn  the  iuored,  baving 
b«en  paid  u  for  a  total  Iom,  abandons  what  ia  left  or  aaved  of  the  prop- 
ertf  to  the  inanrers. 

Abais.  Llteralljr  to  throw  down.  AppUed  prineipally  to  Boiaanee^  and 
then  tneana  their  proetration  or  lemovaL 

Abef.  One  abete  another  to  commit  *  eriaie,  bjr  eneonraging,  eommuiding, 
proeuring,  or  counselling  him  thereto. 

ABDUCnoH.     Forciblj  taking  away  or  detaining  a  man's  wife  or  child, 

.^800NI>.  To  go  ont  of  the  juriBdlction  of  the  courts,  or  conceal  one's  self, 
for  the  purpose  of  avoiding  their  process. 

AoGDTAMCE.  The  reception  of  sometiiing  offered  bj  another  with  the  pur- 
pose of  retaining  it;  or  of  an  order  given  by  another.  See  ehapten  on 
AaasBiiXNTS,  SikLXB,  and  Notes  Atm  Bills. 

AOCESBIOM.  The  right  b;'  which  one  holds  all  of  one's  own  proper^,  to 
gethei  with  all  of  that  which  has  become  onited  to  it,  natuiaUjr  or  aiti- 
Iteiallr. 

AoosssoKT,  In  criminal  law,  means  one  who  ia  coneemed  in  the  perpetra- 
tion of  an  offence,  before  the  fact,  hj  proeniing,  eonnselling,  or  command- 
ing another  to  commit  it;  or,  after  the  fact,  one  who,  knowing  the  crime 
to  have  been  committed,  relieves,  comforts,  or  assists  the  crimina]. 

AocBEiiON.  The  increase  of  real  estate  hy  portions  of  s(^  that  an  addad 
to  it  through  the  operation  of  natural  and  gradual  eanaee, 

AcoBUK.    To  grow  from,  or  to  be  added  to,  as  inteieat  aeeraes  on  the  prin- 

AOKNOWLBDUKEHT.  The  uct  of  declaring  an  act  or  deed  to  be  his  bf  one 
who  ezecnted  the  same.  There  ate  variona  wajs  of  making  an  acknowl* 
edgment.  See  chapter  on  Dkeds  Contetimo  Laitd,  and  forma  annexed 
thereto. 

Aor  or  OoD.  An  acddent  which  arises  from  a  eanse  that  operatea  without 
the  interferenee  of  or  aid  from  man.    See  chapter  on  Cabbiaoi  or  OoODs, 

Action.  Literally,  a  doing  of  any  thing.  In  law,  it  means  a  demand,  made 
according  to  the  mles  of  law,  is  a  eoort  of  jnstiee,  of  proper^,  or  a  right 
to  property,  from  some  other  person.  The  word  "sait"  is  sometinMB 
nsed  in  the  same  sense. 

Ad  Lrmi.    Literally,  for  the  suit.    Every  conrt  has  power  to  appoint  a 
goardian  for  the  suit  for  one  who  needs  snch  a 
9M 
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Jljuourkicikt.  Literally,  potting  off  to  another  daj.  Generally  applied 
to  anemblie^  trbieh  either  adjourn  vHhont  day  or  flnaTly,  or  else  to  a  day 
then  or  prerionily  determined. 

ADUNiBTftATOK   and   AsiamSTUTiOir.    See  diapter   on   Szxcutors   Am) 


Adicibiltt.    a  eonrt  of  admiralty  hu  a  large  and,  for  eome  puTpoaea,  an 

exolaaive  jnriadietion  over  maritiine  caiuei,  civil  or  criminal. 
Aduiakbt.    Sexnal  Intcrconrae  of  a  married  person  with  a  person  who  is 

not  the  erimdiial'e  hueband  or  irife. 
Adtanouhnt.    A  gift  from  a  parent  to  a  etaOd  by  antidpation  of  the 

whole  or  some  part  of  what  that  child  would  natarally  inherit  on  the  death 

of  the  parent, 
Aornss  PoasxssiOK.    Foeeesrion  or  enjoyment  of  land  under  such  eirctun- 

etanees  aa  indicate  that  the  land  ia  claimed  and  enjoyed  ae  the  posaeesor's. 

If  eneh  poBaoaaion  has  been  continaed  for  twenty  years,  the  lew  genemlly 

lalsefl  the  presomption  that  It  was  rigbtfnL 
Adtogatk.     One  who  a»ieta  or  makes  a  plea  or  an  argument  for  a  party  to 

an  aetion  in  court. 
ArriNiTY.    The  connection  or  relation  canted  by  marriage  between  each  of 

the  married  persona  and  the  kindred  of  the  other. 
AmRM,  AjmsiUTiON.     They  who  have  conscientious  serDples  against  tak- 
ing an  oath  are  now  generally  permitted  to  affirm,  ' '  under  the  pains  and 

penalties  of  perjury; "  the  affirmation  being  substituted  for  the  oath. 
Agikoy.    Bee  chapter  on  AiiEMcr. 
Alias.    Means,  literally,  otherwise,  or  at  another  time.    A  man  is  said  to 

be  named  John  Smith,  alia»  Richard  Boe;  and  if  an  exeention  is  retumed 

unsatisfied,  an  alio*  execution  is  Issned. 
AuBi.    Presence  in  a  place  difCerent  from  that  before  described  or  alleged; 

as,  when  a  man  charged  with  an  offence  committed  at  a  certiun  time  and 

place  proree  an  alibi;   that  is,  that  he  was  somewhere  else  at  that  time. 
Alizk.     a  person  of  foreign  birth. 

AlJlIOtrT'.    Legally  decreed  support  of  wife  by  huaband  after  separation. 
Alltciancil    The  obligation  or  duty  which  holds  a  citizen  or  subject  to  his 

gOTerament  or  sorerelgn. 
Allutiok.    The  increase  of  earth  on  the  shore  of  the  sea  or  the  bank  of  a 

riTCr,  caused  by  the  water,  acting  slowly  and  gradnally.    If  the  increase 

1b  sudden  and  violent,  and  the  land  can  be  traced  beck  to  that  from  which 

it  is  torn,  it  is  said  to  belong  to  the  original  owner. 
AlCBASSADOS.     One  sent  abroad  by  some  sovereign,  prince,  or  State  on  public 

business.    Pablie  ministers  are  of  different  ranks.    First,  ambassador; 

then,  minister  plenipotentiary  and  envoy  extraordinAry;    then,  minister 

resident;  then,  chars'^  d'a#(iirM. 
AuBiauiTY'.    Literally,  doubtfulness.    If  it  be  Edtmt,  that  is,  only  discovered 

by  evidence  bearing  on  an  instrument,  it  may  be  cured  or  explained  by 

evidence;   if  it  be  patent,  that  is,  apparwt  on  the  face  of  the  Instmment, 

it  cannot  be  eiplwned  by  evidence,  but  makes  the  instrument  inoperative 

ss  far  as  the  ambiguity  extends. 
AmoesTOB.    In  law,  one  who  has  preceded  another  in  a  direct  line  o^  ascent. 
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Aknuitt-  a  sam  of  moiiej  nhieh  is  to  be  paid  to  another  for  a  eertain 
term.     When  thu  aimnit;  is  charged  upon  land,  it  is  called  a  rent-charge. 

Antenuptial.  This  word  is  applied  to  bargains  and  Mttlement  made  be- 
fore and  with  a  view  to  an  expected  marriage. 

Appeal.  The  removal  of  an  action  at  law  from  an  inferior  court  to  a  hi^er 
court  by  a  party  seeking  a  review  or  new  triaL  The  party  appeaUng  ia 
the  appellant,  the  other  party  is  the  appellee. 

Appkaisemint.  An  accurate  valuation  of  property.  This  word  ia  mainlj 
used  in  probate  matter*. 

Appbopbiation.    See  chapter  on  Payusnt. 

Appbovu.  a  word  mnch  nsed  in  English  criminal  law,  bat  na>C  so  much  in 
thia  country.  It  means  one  who  confesses  himself  guilty  of  a  crime,  and 
accuses  others  for  the  purpose  of  saving  hunself.  Here  such  a  person  ia 
commcinly  said  to  be  or  to  give  State's  endenoe. 

Appostenances.  Thiags  which  belong  to  another  or  piindpal  thing,  as  in- 
cident to  the  principal  thing,  and  which  pass  oi  go  with  the  principal  thing 
when  that  is  conveyed  or  transferred.  Mainly  applied  to  land,  bat  eoni»- 
timi!8  to  a  ship. 

AsiSTOCRACT.  A  government  in  which  a  class  of  men  have  supreme  and  ex- 
elusive  authority. 

Abbaign',  a  prisoner  is  arraigned  when  he  is  called  to  the  bar  of  a  court 
to  answer  the  charge  in  the  indictment  or  complaint. 

Abrat.  The  whole  nnmber  of  persons  wbo  are  summoned  to  court  to  aervQ 
as  jurymen.  From  the  whole  amy  are  selected  those  who  serve  on  the 
several  juries. 

Abbbst.  The  seising  of  a  person,  and  depriving  him  of  his  liberty,  by  legal 
suthority  and  process. 

Abbon.  The  mslicioas  burning  of  the  house  of  another  person.  Some  part 
□f  it  must  be  burned;  but  the  word  "bouse"  here  comprehends  all  out- 
houses, such  as  bam  or  stable,  cow-house,  and  the  like,  which  belong  to 
the  honse,  and  are  within  the  curtilage,  or  the  common  fence,  which  in- 
cludes them  aU. 

AancLES.  .  The  specific  divisions  of  a  document  or  instrument,  written  or 
printed.  Thus  the  name  was  given  to  the  articles  of  confederation  which 
preceded  our  Constitation.  Articles  of  impeachment  are  the  specific  al- 
legations charged  against  the  impeached.  Articles  of  partnership  are  the 
specific  Bgreemeots  of  the  parties.  Articles  of  war  is  the  name  given  to 
the  code  of  laws,  established  for  the  government  of  the  army,  and  to  that 
for  the  government  of  the  navy. 

A8SA8S1NATI0H.  Is,  in  )aw,  murder  committed  for  hire,  and  with  no  per- 
sonal cause  moving  from  the  murdered  to  the  murderer. 

AsaAULT.  An  illegal  and  forcible  attempt  or  offer  to  do  a  bodily  harm  b> 
another. 

Assign.    To  transfer  or  make  over  to  another.    See  chapter  on  AsaiaN- 

UEHTS. 

AssuBANCE.  Same  as  insurance;  so  of  Assured  and  Assurer.  Also,  sonw' 
times,  an  instrument  which  confirms  the  title  to  an  wtate. 
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AtTAiHOis.  Senteoee  of  troasoiL  bj  a  piTemiiiig  bod7  withoot  judicial  trial, 
with  foifeiture  of  property  and  of  right  of  tranamittiog  hj  inheritance. 

Attoknet.  One  who  haa  been  put  by  some  penon  in  his  place  oi  Stead, 
with  anthoTit;  to  manage  some  bnsiiieBS  for  him.  Bee  chapter  en  Aobhox. 
Aa  attomej-Bt-law  ia  an  officer  in  a  court  of  jnstiee  who  baa  been  ad- 
mitted to  practice  there. 

AUTBOBiTizs.  Tbe  deciriona  of  courts  which  are  referred  to  as  declaring 
or  confirming  some  point  of  law. 

AuTHOBiTT.  The  delegation  of  pow^  by  a  principal  to  some  person  as  his 
agent  or  attomcT'.     Bee  chapter  on  AOKHOT. 

AvKKAoa.  A  term  mainly  used  in  marine  insurance.  A  general  average 
loss  is,  in  inaoranee  and  shipping  law,  a  loss  porpos^  incurred  or  sus- 
tained for  tbe  eonuDon  benefit  of  the  ship,  freight,  and  cargo;  all  three 
of  which  interests  contribute  to  malce  up  tbe  loss,  in  proportion  to  th^r 
respective  values  inenrring'  the  same  danger  and  escaping  from  it.  Par- 
ticular average  is  a  loss  on  either  the  ship,  the  osrgo,  or  the  freight,  and 
Is  borne  by  the  owner  or  insurer  of  that  interest;  it  is  often  called  a  par- 
tial loss. 

AwAxs.    Bee  chapter  on  Asbitri.tioh. 


Buu  This  word  commonly  means  those  persona  who  become  snieties  for 
the  appearance  of  a  defendant  in  court,  and  to  whom  he  is  delivered. 
Tbe  powers  of  bail  over  a  defendant  are  very  great.  fPhen  they  are  pro- 
vided with  the  proper  Instnunent  from  the  court,  they  may  ftrrest  him 
wherever  he  is,  although  in  a  different  State,  or  whatever  he  may  be  em- 
ployed about,  even  on  Sunday,  and  may  do  whatever  is  necessary  to  get  at 
him;  and  they  may  command  the  assistaDce  of  the  sheriff  and  other  civil 
ofGcers. 

Bail-boko.  This  is  the  bond  by  which  the  bail  becomes  securities  for  the 
defendants.    Our  Constitution  prohibits  the  requiring  of  excessive  balL 

Bailuent.  The  putting  something  into  the  hands  of  another,  or  delivering 
it  to  him.  The  bailor  is  he  who  delivers;  the  bailee,  he  to  lAom  delivery 
is  made.     See  chapter  on  BAn.UBMTB. 

Bane-kote,  OB  BAirE-Biu~    Sco  chapter  on  NoTxs  and  Biua. 

Bankbupt.  One  who  has  been  judicially  declared  to  be  unable  to  meet  his 
liabilities.    See  chapter  on  Bankbuptct. 

Bahns  of  Matrimony.    A  public  notice  or  declaration  of  the  intention  of 

-  a  man  and  woman  to  marry  each  other;  the  purpose  being,  that  persons 
objecting  to  the  marriage  may  have  an  opportunity  to  interpose  their 
objections  before  the  marriage  takes  place. 

Ba&  a  bar  to  an  action  is  a  perpetoal  and  sufficient  obstacle.  The  word 
also  means  the  whale  collective  body  of  the  members  of  the  legsl  profes- 
sion, in  a  conaty,  city,  or  State. 

Baboain  and  Sale.  This  phrase  is  applied  in  law  to  a  contract  between 
two  parties,  by  which  land  is  sold  and  transfened. 
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BuKiaTKB.  This  SBine  ii  given  in  En^lftnd  originallf,  ud  waa  fonneriy 
given  Is  this  eoanti?,  to  lawren  adoiitted  to  the  iMir,  or  to  eondnet  and 
aigue  eases  in  court ;  but  it  la  not  now  mneh,  if  ever,  mad  in  thia  eonntTT'. 

Bastaxd.  One  who  is  bora  of  an  nnlawfnl  eonneetion;  an  ill^timat« 
child.  In  manj  of  our  Statea,  a  child  of  parenta  who  afterwarda  nMR7 
and  acknowledge  hi""  or  her  aa  their  own  la  legitinuted. 

Batteby.  Adt'  unlawfnl,  beating  or  peraosal  violenee,  howarai  aUfht. 
Spitting  in  oue'i  face  ma^  he  a  hatteT7. 

Bra.  The  bed  of  a  stream  ia  that  part  between  the  banks  iriiieh  la  oeenpied 
and  covered  bj  the  wat«r  when  it  doea  not  spread  over  and  beyond  ita 

BXKXnT  or  Cl^htt.     In  England,  a  clergTman  was  exempt  from  the  prm- 

iahment  of  death;    and  in  ancient  tiuioi,  any  one  wlio  could  read  waa  eo- 

titled  to  this  benefit. 
Bhjuuth.    See  diapter  on  DisFoflAL  or  PKH>^aT  bt  Wnii. 
BI0AU7.    The  knowingly  mairying  a  second  time  when  a  former  maniagft 

still  ozistB. 
Bill,    A  cunplaint  in  eqnity  or  chancery  addresaed  to  the  chancellor,  or  to 

a  coDTt  of  equity,  and  containing  the  partienlars  of  the  action. 
Bill  (legislBtive).    A  draft  of  a  proposed  statute  before  a  legialatnrc^ 
Bill  of  Bxchanoh.    See  chapter  on  Noras  amv  Bills. 
Bill  or  Lasino,     A  receipt  for  the  carriage  and  delivery  of  goods,  to  b« 

carried  by  sea,  for  a  certain  freight.    See  chapter  on  Caruaqe  op  Goods. 
Blasphext.     In  law,  any  false  statement  or  lanfaBge  intended  aa  a  rft- 

viling  of  Qod. 
Blooeadc    The  actoal  iDTeatment  of  a  place  bjr  an  enemy  with  a  fore* 

sufficient  to  cat  otF  commonieation,  or  make  it  difflcnlt  and  hacaidona. 
Bona  Fidk.    In  good  faith ;   honest. 

Bond.    A  written  and  sealed  obligation.    Bee  chapter  on  Bonds. 
BOTTOUBT.     A  kind  of  mortgage  of  a  ship,  for  money  borrowed.     It  pledges 

the  ship  with  extraordinary  interest,  tlie  lender  losing  his  money  If  tho 

ship  be  lost. 
BO0OBT  AND  Sold  Nona.    Uemoranda  in  writing  given  by  a  broker  wbo 

has  made  a  sale,  to  him  for  whom  the  broker  sells,  and  to  the  buyer,  de- 
scribing the  goods  and  stating  the  terms  of  the  sale. 
Bkkach.     In  the  law  of  contracts,  it  the  violation  of  an  agreonent  or  obH- 

BuBOLABT.  ITie  breaking  and  enteriag  the  hoose  of  Bnothar  in  the  night- 
time, with  the  intent  to  commit  a  felony  therein. 

Bt-laws.  Every  corporation  has  a  riglit  to  make  rales  for  ita  own  govern- 
ment;  and  these  are  by-laws;   scHOetimas  spelled  l^e-laws. 


Capias.  This  is  tbe  nema  of  &  writ^  by  which  a  sheriff  is  ordered  to  ink* 
a  person  into  his  eostody,  and  do  with  him  what  this  writ  requires.  It  is 
of  many  kinds. 

Cbanoellob.    a  JDdge  wbo  presides  over  a  eoart  of  chancery  or  equity. 
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OsABTD-PAKTY.  A  contimet  bj  whieh  the  owner  of  a.  twmI  leta  the  1AOI0 
or  ft  part  of  be-r  to  ftDother  person  for  »  partieiilftr  toj»^%  or  a  pftrticnlor 
time,  for  the  conveyance  of  goods. 

Cbattml.  This  word  eimimonl;  mean  goods  of  anj  kind,  or  erwj  spede> 
of  personal  property. 

Chattels  Bku.  Intereata  uinezed  to  or  eoncemlng  real  estftte,  less  tlian 
a  freehold;   as  s  lease  for  yean. 

(^■CK.    See  chapter  on  Notks  and  Bius. 

Chosb  in  Aotiok.    The  right  to  demand  sod  recover  a.  debt  or  money.    This 
word  is  sometimes  applied  to  the  evidence  of  the  right,  as  Irflls  of  ex-   ' 
elunge,  promissory  notes,  hank-billa,  aad  other  instnmenta. 

Ctm.  Lat.     By  this  phrsae  is  usnaily  meant  the  system  of  law  of  ancient 

Cltuuhcb.  a  certiflcate  which  the  collector  of  a  port  gives  to  the  master 
of  a  vessel,  stating  where  it  is  bound  to,  and  that  he  has  entered  and 
cleared  the  vessd  according  to  law.  A  vessel  found  at  sea  without  a  dear- 
enoe  may  be  legally  tOiken  and  brought  into  some  court  for  adjudicaUon. 

CODK.  A  body  of  law  intended  to  embrace  and  regulate  all  the  miss  of  law, 
as  far  as  tbey  are  within  its  scope. 

CoDIOn..  A  little  will  which  adds  to  or  modifles  a  former  will,  but  does  not 
repeal  it 

COLUsion.    The  striking  together  or  ronning  against  each  other  of  vessels. 

COLLUBIOK.  A  fraudulent  agreement  between  two  or  more  persona  to  de- 
prive another  of  iiia  rights  of  property. 

CoKKON  Cabkism.    See  chapter  on  Cabbiaoxs  or  Goods. 

CoxHOM  Law.  The  system  of  law  preruling  In  England  and  this  country, 
on  the  authority  of  usage,  or  the  decisions  of  courts,  and  not  on  statutes. 
That  which  depends  on  statutes  is  called  statute  law. 

CoiCMOKANT.    Hedding  or  dwelling  in  a  certain  place. 

Couvsrsscj.  The  legal  fitness  of  a  witness  to  give  evideiie«  on  the  trial  of 
an  action. 

CoicpouNS  iNTXaiST.    Bee  chapter  on  Iktbbxbi. 

CouPOtrNDitro  a  Fklont.  Agreement,  for  a  consideratloii,  not  to  pioseente 
a  crimlnaL 

COHDCNATKIM.  Conduct  by  y/bliHi  husband  or  wife  is  held  to  havtt  pardoned 
matrimonial  offenses  of  the  other  partner,  and  Is  therefore  barred  from 
suit  for  separation;  as  resuming  conjugal  relations  after  a  known  adul. 
tery. 

CoHTtDKNTiAi,  COUKUHIOATIOHS.  A  CDonsellor,  solicitor,  or  attorney  cannot 
be  compelled  to  exhibit  papers  or  disclose  communleatlDnB  received  by 
him  in  his  olfieial  capacity, 

Conubcath.  To  appropriate  property  to  the  use  of  the  State  irtiieh  has 
been  f  orfdted  by  some  offence. 

OoKsAHomNTrr.    Beletionship  by  blood. 

COKSHixxAnoK.    See  chapter  on  AaBKBmNTS. 

GONTIMOINT.  That  which  win  came  upon  the  happening  of  an  event  which 
may  or  may  not  take  place.  The  word  is  applied  to  legacies,  damages, 
and  remainders,  whkh  words  see. 
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COHTIHCANCC.     The  adjoummeDt  of  an  action,  or  the  trial  thereof,  from  ana 

day  or  one  term  to  another, 
CONTKiBnTiON.     If  tiro  or  more  persona  are  liable  joiotlj  tor  a  debt,  and 

one  is  compelled  to  paj  the  whole,  or  more  than  lus  ahar^  be  maj  call 

upon  the  others  to  contribute  their  proportion. 
CoNTETAKCK.     The  transfer  of  lands  or  TeaaeU  from  one  person  to  another. 
COHVETANCER.     One  whose  business  it  is  to  draw  instrumentB  of  conveyance. 
Cop^uoET.     The   exeluslTe  privil^e   of   printing,   publishing,   and  selling 

eopies  of  copyrighted  books,  writings,  drawings,  and  sandry  other  similar 

things,  which  the  bw  of  copyright  describes. 
COUPOKS.     From  S  French  word,  meaning  to  cut     They  are  little  papera 

attached  to  bonds  or  Other  instrnmenta,  each  one  promising  to  pay  the 

interest  dne  on  a  certain  day,  and  it  is  ent  off  and  presented  for  payment 

when  due. 
OovxKANi*.    Bee  chapter  on  Dkeds. 
Cboss-exauikation.     Examination  of  a  witness  by  a  party  who   did  not 

call  him.     A  party  who  calls  a  witness  on  a  trial  examines  him  in  chief; 

and  when  he  has  fluished,  the  other  party  has  a  right  to  cross-examine  him. 


DAMAOts.     The  sum  claimed  or  recorered  by  one  who  has  sustained  an  in- 
jury in  person,  property,  or  rights,  from  him  yAo  has  caused  the  injury. 
DiCLA&ATiON,     A  speeifleation  filed  in  an  action,  stating  the  circumstances 

on  which  the  plaintifF  fonnds  his  claim. 
DiDiCATiON.    This  word  means,  in  law,  an  appropriation  of  land  to  a  pablie 

use,  either  by  deed  or  deelaration,  or  by  acquiescence  for  a  sufficient  time 

in  the  public  use. 
Deed.    See  chapter  on  Deeds. 
Dbtbabanck.    An  instrument  which  defeatji  the  force  and  effect  of  some 

other  instmment,  on  some  condition  or  contingency.    If  a  deed  be  made 

of  land,  sod  a  deed  of  defeasance  received  back,  the  two  together  makn 

a  mortgage.    See  chapter  on  Mobtoages. 
Demesne.    Lands  which  the  owner  holds  in  absolute  property,  and  not  of 

another.  i 

Demise.    A  conTeyanee  of  land.    This  word  is  also  sometimes  used  as 

synonymous  with  death;  as  the  dunise  of  a  king. 
DaiiuaaEB.    A  plea  or  allegation  by  a  party  to  an  action,  that,  even  if  the 

facte  be  truly  stated  by  the  other  party,  the;  do  not  give  him  any  cause 

of  action,  or  any  good  defense. 
Denizen.    An  alien  bonii  who  has  letters-patent  from  the  sovereign  which 

give  him  the  right  of  a  snbject.    In  this  eonntry  the  word  "citiMn"  is 

almost  exclusively  nsed. 
Deposit.    A  delivery  of  goods,  to  be  kept  for  the  benefit  of  the  depoeutor, 

and  subject  to  his  order,  without  compensation. 
Deposition.     The  testimony  of  a  witness,  which  has  been  reduced  to  writing 

in  accordance  with  the  requirements  of  law. 
DEBn.iCT.     Deserted;    abandoned.     Applied  in  law  principally  to  veaaels  dtt- 

serted  by  their  crew,  with  no  purpose  of  returning. 
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DisczNT.    Snecewioii  from  parents  or  luceatOTB.    Bulea  of  deBceut  in  caaa 

of  intestflcj  ai'e  provided  by  State  statntes. 
Dbtunek.     Keeping  gooiJB  or  other  property  from  tlie  owner  agsinst  bis 

will ;  er  holding  a  person  against  bis  will. 
Devution'.     In  the  law  of  marine  inBnranee,  means  a  departnre  from  or 

variation  of  the  risks  insured  against  by  the  poHey,  without  safHeient 

DiSBAB.     To   expel  from  the  bar  one  who  has  been  admitted   to  pr&ctiee 

DiBBONOK.     In  commercial  law,  means  the  non-payment  of  negotiable  paper 

when  it  ia  dne. 
Distress.     The  process  made  nse  of  for  enforcing  the  payment  of  rent,  or 

other  lines,  by  tbe  taking  of  personal  chattels  from  the  non-payer.    Also 

DlBTKAJNIHO. 

Domain.  The  estate  or  land  lyibg  abont  a  mansioii-lunu^  and  attMbed 
to  it. 

DoKioiLE.     See  chapter  on  Lav  or  Placb. 

Dominant.    Bee  Servient. 

Dormant.    Bee  chapter  on  Pabtnekship. 

DowEB.  A  widow  has  her  dower,  which  me&na  an  ettate  for  life  in  one^Urd 
part  of  the  lands  or  tenements  of  her  hneband. 

Drawback.  An  allowance  or  return  made  by  government  to  merchants,  on 
the  re-exportation  of  certain  goods  liable  to  duties  and  entitled  to  draw- 
back. 

Dbaweb,  Drawze,  Dkavino.    For  tbees  words  see  chapter  on  Nona  akd 

Due-bill.    A  mere  acknowledgment  in  writing  of  a  debt 
DDBKS3.    Persona]  lestraiot  or  eompnlsion,  or  fear  thereof. 


EABintsT.    The  delivery  and  acceptance  of  a  part  of  tbe  prlee  of  goods  sold, 

to  show  that  tbe  parties  are  In  earnest  and  to  make  the  contract  binding. 
Easbhbkt.    a  right  which  tbe  owner  of  one  parcel  of  laud  baa  over  that  of 

another,  for  some  special  purpose,  as  air,  light,  way,  or  drainage. 
Embbziliukht.    Fraudulently  appropriating  to  one's  ase  property  with 

which  the  party  hag  bean  intrusted. 
Umblbments.     The  right  of  a  tenant,  when  his  tenancy  has  ended,  to  return 

and  take  and  carry  away  tbe  product  of  land  which  he  planted  during  his 


EuiNKNT  Domain.  The  inherent  sovereign  power  of  the  State  of  taking  or 
controlling  private  property  for  pqblic  purposes  by  making  compensation. 

Enact.  To  make  a  law,  or  establish  by  law.  Laws  usoally  begin,  "Be  it 
enacted. ' ' 

EKroANCHiSK.    To  pve  to  any  man  freedom  in  a  society  or  body  poUtie- 

Entail.  An  Mtate  is  entaijed  when  it  b  limited  or  restricted  to  a  partleD- 
lar  class  of  issne,  and  not  to  tbe  heirs  general. 
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BwitTT.  A  braiwh  or  method  of  remodial  jnstiee,  adminiitered  in  eonrta 
of  equitj.  Tbia  wai  originsUj  ■dminirterad  aa  the  court  thought  jn>t 
Bitd  M«M»able  in  xdj  ease;  but  tbe  eyeteni  of  eqnitj  Uw  in  bow  as  well 
deflned  and  exact  as  tliat  of  eommon  law. 

£quitt  or  RBOBMmoH.    See  chapter  on  Mobtoaou. 

ESGHIAT.  A  reverting  of  lands  to  the  government,  on  the  entire  failure  of 
heira  of  a  deceased  owner. 

EscBOV.  A  deed  which  is  delivered  to  &  stranger,  for  him  to  deliver  to  tbe 
grantee  therein  named,  on  the  happening  of  certun  conditions. 

EsTATi:  This  word  means,  in  law,  the  kind,  qaantitj,  and  extent  of  Inter- 
est which  a  person  has  In  real  property;  as  tlie  estate  in  fee,  lAtn  he 
owns  it  absolntelj,  or  an  estate  for  life,  or  an  estate  for  years. 

EnonoN.  Depriving  a  person  of  tbe  posseaaioa  of  lands  or  tenements  hj 
judgment  of  law,  or  onder  paramount  title. 

Etidknce.  All  the  means  by  which  any  matter  of  fact  that  is  allif^  is 
eHt&biJBbeil,  or  is  disproved. 

Excise.  Tax  paid  on  tbe  retail  sale,  or  on  the  consnmptiou  of,-  certain  eom- 
modities. 

ExPK&Ta.  I'erHODB  who  are  selected  by  the  parties  in  a  ease,  to  give  evi' 
dence  on  some  point  by  reason  of  their  peculiar  knowledge  or  skill  therein. 

ExTOBTlON.  Is,  in  law,  the  onlawfal  taking  by  an  offlcer,  of  money,  or 
aay  thing  of  value  not  due  to  him,  by  an  abuse  of  his  office. 

EzTKADinoK.  The  sarrender  or  delivery  1^  one  soverrign  State  to  an- 
other of  persona  charged  with  the  eommisBioa  of  crime,  within  the  jnris- 
dietion  of  the  requesting  Stste.  Extradition  between  our  States  is  regu- 
lated by  the  national  constitution  and  laws.  We  have  also  treaties  of  ex- 
tradition with  many  foreign  Statefl. 


FAI.8Z  lHi>BisoNiaNT.    An  unlawful  restrtint  of  a  man's  Uberty.  in  any 

place,  or  by  any  means  whatever,  even  by  words  oafy, 
Pn-Siui>LB.     The  largest  estate  a  man  can  have  in  land.     He  can  dfspOM 

of  it  at  his  pleasure,  and  when  he  dies,  it  goes  to  his  hedrs  or  devisees. 
Fke-tatl.     An  heritable  estate,  which  is  limited  to  certain  rlntinrn  of  heirs 

of  the  body. 
FeIiOHT.     In  the  law  of  this  conutry  it  means  generally  any  great  crime. 

In  some  States  it  is  defined  by  statutes. 
Fuoi  COVXST.     A  married  woman. 
Feue  Solk.    a  single  woman. 
FeddaIi  Law.    Sometimes  spelled  feodal  law.    A  system  of  tenures,  by 

which  real  property  was  held  in  west«ra  Europe  during  the  Middle  Agee, 

and  which  has  ronalned  there  to  some  extent  to  the  present  dajr,  although 

for  the  most  part  abolished. 
FmuciABT.    A  fldnciary  estate  or  property  is  tliat  which  a  person  holds  in 

tmet  for  some  other  person,  who  is  the  beneficiary. 
FiU[.     This  word  sometimes  means  the  name  under  which  the  members  of 

a  partnership  tranBaet  business,  and  sometimes  means  the  members  who 

compose  the  partnership. 
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Flag.  Bj  a  statute  of  1818,  tfaa  flag  of  the  United  Btates  consists  of  thir- 
teen horitont&l  Stripes,  alternate  red  and  white,  nhile  the  Union  (or  that 
part  of  the  flag  in  the  comer  of  it)  was  to  have  twent7  stars,  with  ons  star 
more  for  eveT7  State  sUmitted  thereafter. 

FoKiCLOSUBK.  Litersllj,  to  shut  or  bar  out.  It  is  used  in  law  to  describe  a, 
process  made  use  of  for  the  purpose  of  patting  an  end  to  an  equity  of  re- 
demption. 

Tt^noN  ATTACHiiENT.  As  eommonl;  used,  this  means  the  process  by  which 
a  creditor  geti  the  property  of  his  debtor  placed  by  him  in  the  hands  of 
another;    or  money  due  from  that  other  to  liis  debtor. 

FOKNiCATiDK.  Bema]  intercourse  of  an  UDmarried  person  with  a  married  or 
unmarried  person. 

Fkinchise.  a  privilege,  or  right,  conferred  by  grant  from  goremment 
upon  inilividnals. 

Fraud.  The  nnlawfnl  appropriation  of  the  property  or  rights  of  another, 
knowingly  and  designedly. 

I^XEHOLD.  An  estate  of  inheritance  or  for  a  life;  a  larger  estate  than  an 
estate  for  years  or  at  will. 

FanOHT.  Means,  in  maritime  law,  either  the  amonnt  paid  for  the  carriage 
of  goods,  from  one  port  to  another,  or  the  gooda  which  are  so  carried. 

FnoiTivi  raOM  Justioe.  A  criminal  who  seeks  to  escape  pnnishment  by 
fleeing  from  the  jurisdiction  within  which  the  crime  was  committed. 

FuNdiBLs.  An  article  loaned,  but  to  be  consumed  by  tbe  borrower,  as  tooi, 
clothing,  and  the  like. 

G. 

GASMisHst  One  who  has  in  his  hands  mone)'  or  property  belonging  to  a 
defendant,  and  attached  1^  a  process  of  foreign  attachment. 

Oirr.     A  transfer  of  property  without  consideration.,  and  legally  needing 

OoOD'Wli.L.  The  beneflt  arising  from  the  successful  conduct  of  business  by 
a  certain  person  or  Arm,  usually  in  a  certain  place;  it  la  a  property  sub- 
ject to  transfer. 

GlooDS  AND  Chattels.  This  word  in  contracts  inclnde^  with  all  personal 
property  in  possession,  choaet  tn  aetitm,  and  chattels  real 

Grant.    A  word  which  Is  applicable  to  all  transfers  of  real  property. 

GanuND-RENT.  A  rent  which  the  owner  of  unimproTed  land  reserves  when 
he  leases  the  land  to  be  bnilt  upon. 

GUABANTT.  A  promise  or  nndertaking  to  answer  for  the  liability  of  an- 
other. Guarantor  is  he  who  makes  the  guaranty;  the  guarantee  is  he  to 
whom  the  guaranty  is  made. 

GttF.ST.  A  guest  at  an  inn  is  distinguished  from  a  boarder,  in  that  be  makes 
no  contract  to  remain  or  pay  for  a  certun  time.  If  he  make  such  a  con- 
tract, he  is  not  a  guest,  but  a  boarder,  although  at  an  inn;  and  the  inn- 
keeper is  not  liable  for  loss  or  injury  to  his  goods  without  the  innkeeper^ 
fault.  Ke  is  so  liable  to  a  guest, 
58 


^d  by  Google 


HALr-KXX».    The  degree  of  relationship  eziBting  between  those  lAo  hftfe 

the  aame  father  or  the  same  motber,  but  not  both. 
Eeaksay  Evidihci.    A  statement  nhich  a  nitnees  makes  of  what  he  was 

told  bj  some  other  person,  or  heSTil  him  sa}',  but  does  not  know  himself. 
Heib.    In  this  country  the  word  is  applied  to  all  persons  who  are  called  to 

the  succession  of  property. 
H  BIB-APPARENT.    One  who  must  succeed  to  the  inheritance,  provided  be  out- 
,  lives  the  ancestor. 
IIim-paEsuuPTivx.    One  who,  will  succeed  to  the  inheritance  if  he  outlives 

the  ancestor  and  no  person  is  bora  before  the  ancestor's  death  who  has 

a  nearer  daim. 
Hebeditambkt.    Any  thing  capable  of  being  inherited. 
HioBWAT.    A  street  or  road,  or  way,  which  all  citizens  hsve  a  right  in  eom- 

Hohbstbad.  In  this  country,  that  portion  of  land,  including  the  residence 
of  the  owner,  which  the  law  exempts  from  liability  to  debt. 

I. 

Illicit.     That  which  is  forbidden  by  the  law. 

UPEACUUBNT.     Criminal  trial  of  high  public  officers  by  special  procedure. 

:ilPEBTiNZNT.  This  word  means,  in  law,  matters  introdneed  into  any  pro- 
ceeding in  a  suit  which  are  not  properly  before  the  court  in  that  stage  of 
the  proceeding. 

HFOSTd.     Buties  or  taxes  laid  upon  imported  goods  or  merchandise. 

.nDRXHrTY.     Compensation  for  damage  suffered,  or  that  which  Is  given  or 
promised  to  a  person  to  prevent  bis  snfCering  damage. 
iDBNTcaz.    A  written  and  sealed  instrument  between  two  or  more  persons, 
each  of  whom  has  a  copy.     It  is  distinguished  from  a  deed-poll,  which  ia 
made  by  one  person  only, 

iDicTUEHT.  A  written  nccnsation,  made  by  the  government  through  the 
proper  ofScer,  and  presented  as  true  by  a  grand  jury. 

Indob^e,  Indobsehknt,  and  Tkdobsis  (sometimes  spelled  endorsement). 
See  chapter  on  Buxa  and  Notes. 

Infant.  In  law,  is  one  under  the  age  of  twenty-one  years.  Bee  chapter  on. 
Infants. 

INFOBHATION.  A  complaint  or  accusation  against  a  person,  charging  him 
with  some  offence,  presented  to  a  court  having  jurisdiction  by  a  proper 
officer.  It  differs  from  an  indictment  in  that  it  does  not  require  the  in- 
tervention of  a  grand  jury. 

iNrBiKQBMENT.  In  patent  law,  means  the  act  of  violating  the  right  secured 
by  a  patent  or  copyright. 

lMIUNCTION.     a  prohibitory  writ,  issued  by  a  judge  or  conrt  having  juris- 
diction, forbidding  the  doing  of  some  epecifled  act. 
Inqcbst.    a  body  of  men  authorized  by  law  to  inquire  Into  certain  mattera. 
A  grand  jury  is  often  called  the  Grand  Inqnest. 
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IH  Bkh.  ProcMdinga  Bgainat  a  tbing,  as  distingnisbed  from  those  in 
perionam  againat  a  person,  as  for  inatSDce  an  admiiult?  suit  for  salvage 
agalnat  a  verael,  or  for  forfeiture  of  goods  sdxed  for  -violation  of  cuatonia 
laws. 

IHSOLTKNCV.  In  this  conntrj,  measa  mach  tbe  same  as  bankniptej;  in- 
ability to  pay  odo'b  debts. 

iHBcaANCB.  By  a  contract  of  insurance,  tbo  InanieTB  for  an  agreed  pre- 
mium, promise  to  indemnify  the  insured  against  loss  by  marine  perils,  or 
by  fire,  or  accident,  or  the  death  of  a  life-insuTed. 

IHT&BXATIOHAL  Law.  That  system  of  rules  which  Christian  and  civilized 
States  acknowledge  to  be  binding  upon  tbem  in  their  conduct  towards 
each  other,  and  to  the  subjects  or  citisens  of  each  other.  Tt  is  foanded 
upon  moral  right,  and  not  upon  any  controlling  aod  sovereign  aathority. 

IHTKSTATE.     One  who  dies  without  a  valid  will. 

[NVKNTION.  In  pa.tent  law,  signifies,  strictly,  the  flndiag  out  and  making 
of  something  which  is  new,  or  which  will  accomplish  a  new  use. 

IHVOIOE.  In  commercial  law,  signifies  a  paper  which  describes  tbe  mer- 
chandise sent  by  consignors  to  consignees,  with  marks  or  numbers  dedg- 
nating  each  package. 

Issui.  In  the  law  of  descant  and  distribution  of  property,  indades  a)l 
those  who  have  descended  from  the  common  aacestor.  Iq  pleading,  this 
word  means  a  single  and  certain  point  material  to  the  action  afBrmed  by 
one  party  and  denied  by  tbe  other. 


JrTFisoK.  Sometimes  called  jetsam.  The  throwing  overboard  of  a  part  of 
the  cargo  to  relieve  the  vessel.    Sometimes  it  means  the  thinga  so  thrown 

Joint  tbnahct.  An  ownership  in  lands  by  two  or  more  persona,  the  prin- 
cipal feature  of  which  is  that  on  the  death  of  one  joint  tenant  his  intereat 
passes,  not  to  his  heirs,  but  to  his  co-tenants.     See  Tknanot  im  Couuok. 

Jointure.  An  estate  or  interest  in  lands  or  tenements  which  will  take  effect 
when  the  husband  dies,  for  the  benefit  of  tbe  wife,  and  during  her  life. 

JCDauENT.  The  final  conclusion,  or  deeiuon,  or  sentence  of  the  law,  pro- 
nounced t^  a  competent  court,  as  tbe  final  result  of  proceedings  instituted 
therein. 

JiJEISDiCTION.  The  right  and  power  of  a  court  lawfully  to  hear  and  deter- 
mine tbe  cause  before  it,  and  enforce  tbe  execution  of  its  judgment. 

Justice.    As  a  title,  is  used  in  the  United  States  as  synonymous  vrith  judge. 


liAOHza.  Negligence.  Tanally  the  neglect  for  an  unreasonable  time  to  en- 
force a  legal  right. 

Landlord  and  Tenant.    See  chapter  on  Lu^a. 

Lapsed  Lbqact.  A  legacy  lapses  if  the  legatee  diea  before  the  testator; 
that  is,  it  becomes  void,  unless  the  legacy  is  in  words  of  inheritance,  aa  to 
A  B  and  his  heirs,  in  which  case  it  survives  to  the  bdrs. 
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IiA.w- MERCHANT.    The  bodj  of  rules  and  nwgea  in  force  in  mattera  of  con- 

Lease.    See  chapter  on  Lbascs. 

Leoitiuatk  CuiU>EtEH.    Thoae  bom  in  wedlock. 

Levy.  Tli^  won)  means  to  rftise,  as  to  levj  a  tax;  or  to  begio,  as  to  lerj 
war.  In  practice,  it  commonly  meana  the  obtaining  the  money  for  whicli 
on  execution  haa  been  issued. 

Libel.  A  raalicioas  defamation  in  writing  or  print  teniling  to  injure  tli9 
reputation  of  another;  also  in  admiralty  law  the  written  statement  of 
the  plaintiff's  claim,  corresponding  to  tbo  declaration  in  an  action  at  law. 

Lien.  A  hold  which  one  person  haa  upon  the  property  oT  another  by  way  of 
aecuritj  for  a  debt  or  claim. 

Limitations.    See  chapter  on  Liuitatmns. 

Liquidate.  To  pay;  to  settle  an  account.  Liquidated  dnmagea  are  dam- 
ages agreed  upon  in  anticipation  of  the  bceacli  for  which  they  ohall  be 

M. 

Malfeasahcs.    The  doing  of  some  injurious  act,  which  the  party  had  no 

right  to  do. 
Malicious  Pbosbcdtioh.    A  civil  or  criminal  suit,  instituted  maliciously 

and  ivithout  probable  caase. 
Mandauus.     a  writ  issued  by  the  highest  court  of  general  juriadiction  in 

a  State,  ordering  Home  person,  corporation,  or  inferior  court  to  do  the 

thing  therein  specified,  which  belongs  to  their  office  or  duty. 
Manifest.     A  written  statement  of  a  cargo  of  a  commercial  TesseL     It  is 

required  by  law  in  this  country. 
Manslauohter.     The  killing  of  another,  wUch  is  unlawful,  but  without 

malice  aforethought. 
Manumission.    Making  a  slave  free. 
Mabket  Ovebt.    An   open  or  public  market,  legally  constituted.    It  ia 

nearly  unknown  in  this  country,  or  ratber  every  store,  shop,  or  place  of 

sale  is  a  market  overt  here. 
Matheu.     Depriviog  a  person  with  force,  and  unlawfully,  of  a  member,  the 

loss  of  which  makes  him  less  able  to  dgbt  with  an  adversary;    as  his  eye, 

band,  finger,  or  foretooth.     The  common  word  "malm"  is  derived  from 

this,  but  has  a  less  limited  meaning. 
Matob.     The  chief  executive  magistrate  of  a  city. 
Mesne.     Middle   or   intermediate.     Mesne  profits  are  those  which  a  maa 

draws  from  an  estate  from  the  time  that  he  obtained  possession  to  the 

time  when  he  was  evicted,  by  one  having  a  better  title. 
Misdemeanor.     This  word  includes  offences  pnniehsble  by  indictment,  and 

inferior  to  felony;    such  as  perjury,  conspiracy,  libel,  and  battery, 
Mispeasange.     The  doing  in  a  wrongful  and  an  injurious  way  an  act  which 

might  lawfully  be  done  in  a  proper  manner. 
MisBBPRESZNTATioN.    This  word  signifies,  in  law,  a  statement  which  «  party 

to  a  contract  makes  concerning  it,  and  which  he  knowa  to  be  nntme. 
MoiETT.    The  half  of  a  thing. 
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UOMTTioiT.     A  process  like  a  summouB,  nied  in  tbii  country  in  admlraltT' 

UoBTOAOB.     See  chaptei  on  MtATOAQla. 

UoKTiiAiN.    Literally,  a  dead  ham].    In  England,  real  property  granted  or 

dorised  to  a  religious  corporation  conld  not  pass  out  of  ita  poasesBion  by 

deatli,  becanra  a  corporation  does  not  die;    and  statntee  of  m^tntain  nere 

passed,  impeding  mcli  grants  or  sales. 
H0TABLE8.     Personal  ebattels  which  a  man  can  carry  with  him  wherever  ha 

goes. 
Mulct.    A  fine  imposed  for  some  offence. 
UuNidlPAi..     Of  or  belonging  to  a  eity;    bot  nrankipBl  law  is  the   name 

given  to  the  system  of  law  of  any  one  nation  or  State,  as  distinguished 

from  international  law. 
MuBDKE.    The  wilfnl  killing  of  any  person  with  malice  aforethought.    In 

moat  of  our  States  mtirder  is  defined  as  of  various  d^rees,  according  to 

the  clrcnm stances  which  indicate  the  character  of  the  malice. 
MtniHT.    The  unlawful  resistance  of  a  anperior  officer  by  sedition  or  re- 

Tolt,  In  the  army  or  navy,  or  on  board  of  any  vesaeL 

N. 

Natukai.  Chilpmim.    Children  faom  out  of  wedlock. 

Katdbalieatiok.    Conferring  citiiens'  rights  on  foreigners. 

Natiqablx.  All  navigable  waters  are  subject  to  the  iu«  of  the  public,  as 
navigable  highways,  the  soil  beneath  them  remaining  the  property  of  the 
riparian  proprietors,  or  of  the  State.  Navigable  waters  an  in  this  conn- 
try  held  to  be  all  those  capable  of  floating  vesnels,  boats,  logs,  rsfta,  or 
any  products  of  the  country  through  which  they  flow, 

NiBI  PmUB.  A  nt*i  prfu*  term  is  that  held  by  a  court  for  the  trial  of  cases 
by  a  jury. 

NoMAOE.  Minority,  or  a  less  age  than  twenty-one  years.  See  chapter  on 
Imfants. 

NoKStJiT.  Usually  means  an  abandonment  of  his  canse  by  the  plaintiff, 
whereupon  a  judgment  is  entered  against  him. 

NoTABT  PuBLKi.  An  officer,  apptdnted  rarioualy  under  the  laws  of  dilTer- 
eut  States,  whose  acts  are  respected  by  the  law-merchant  and  the  law  of 
nations,  and  hence  have  force  out  of  their  own  State  or  country. 

Notation.  The  substitution  of  a  new  debt  or  obligation  tor  a  former  one, 
which  it  extinguishes. 

Ndncufatitx  Will.  A  will  declared  orally  before  witnesses,  by  a  testator 
when  dying,  and  afterwards  reduced  to  writing. 


OBUOAnoM.  In  law,  Is  much  the  same  thing  as  a  bond.  Obligor  is  he  wh» 
enters  Into  the  obHgation;   obUgee,  he  {n  whose  favor  it  is  contracted. 

Oloobaphio  Will.    A  viiQ  written  wholly  by  the  testator  with  bis  own  hand, 

Okdihahcz.     a  rule,  or  order,  or  law.     TJsnally  applied  to  the  laws  of  a  city. 

OxMHABT.  The  name  given  in  some  of  our  States  to  th«  ofBeer  alsewhw* 
called  a  surrogate  or  judge  of  probate. 
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Fakdictb.  The  name  of  a  compilation  of  the  civil  or  Roman  law,  made  br 
the  Emperor  Justinian,  a.d.  533.    It  is  sometimes  called  the  Digest. 

PiNBL.  Usually  means,  in  law,  the  body  of  jurors  who  are  impauelled  to 
try  a  case;   also  the  whole  list  returned  by  the  sheriff. 

Past  Owners.  In  law,  is  usually  applied  to  two  or  more  persons,  who  are 
not  partuers,  but  nlio  own  a  vessel  together. 

Partial  Lobs.    See  Averaqe. 

Pabtition.  The  division  of  lands,  tenemeats,  or  fasreditaments,  goods  and 
cliattelB,  between  peraona  who  own  them  as  co-proprietors.  It  is  usually 
applied  to  the  division  of  estates  among  such  persons. 

Fabtnebbhip.    See  ebapter  on  Pabtnebship. 

Pabspobt.  a  document  by  which  the  Secretary  of  State  certifies  tliat  the 
bearer,  who  is  described  therein,  is  a  citiien  «f  the  United  States. 
,  Patent,  or  Lettebs-patint.  Is  the  grant  by  the  government  to  some  per- 
son of  an  exclusive  right  to  make  and  sell  some  new  and  nseful  invention 
made  by  him.  He  to  whom  a  patent  is  granted  is  called  a  patentee.  See 
chapter  on  Patents. 

Payuekt.    Bee  chapter  on  Payuent. 

Penitentlabt.     a  prison  or  place  of  confinement  for  convicted  criminals. 

Pes  Capita.  A  Latin  phrase,  opposed  to  per  atirpet.  Descendants  of  a  de- 
ceased take  per  capita  when  they  are  all  connted  as  individnals,  and  they 
take  per  atirpet,  or  by  right  of  repretentation,  when  a  certain  number  of 
them  take  together  what  their  deceased  parent  wonld  have  taken. 

Pbreuptort  Cuallenob.  a  challenge  of  a  juror,  which  means  a  refusal  to 
permit  him  to  sit  on  the  trial,  allowed  to  certaia  criminals  without  showing 
cause,  up  to  a-certain  number  of  jurors. 

Perils  or  the  Sea.  A  phrase  used  in  bills  of  lading,  and  in  policies  of  in- 
surance, which  includes  all  the  dangers  naturally  incident  to  navigation. 
It  has  been  held  in  this  country  to  mean  and  include  "perils  of  the  river." 

Pebibhablk  Qoods.  Goods  which  easily  decay  and  lose  their  value  by  being 
kept.     Mainly  used  in  insurance  law. 

Pebjurt.  a  wilfully  false  statement,  by  one  who  is  lawfully  required  to 
depose  the  truth,  and  who  is  lawfully  sworn,  made  in  a  judicial  proceed- 
ing, and  in  relation  to  a  matter  that  is  material  to  the  point  in  question. 

FiBACT.  Any  forcible  robbei^  or  deprivation,  on  the  high  seas,  done  with- 
out lawful  authority,  and  with  wrongful  purpose.  A  pirate  is  considered 
in  law  the  enemy  of  the  human  race,  and  all  men  may  attack  him. 

Flea.  In  conversation,  this  word  is  often  used  as  meaning  an  argument  in 
court.  In  law,  it  means  the  special  written  answer,  showing  why  an  ac- 
tion is  not  maintainable. 

Pledoe,  or  Pawn.  A  bailment  or  delivery,  nf  personal  property  as  security 
for  some  debt  or  undertaking. 
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POLtCx.    Offlceni  appointed  to  maintain  public  peace  among  penona  an 

called  olHceis  of  the  police;    but  the  word  is  sontetimet  used  as  meaning 

the  general  care  of  a  city  or  other  place  for  the  aame  porpow,  er  the 

rulea  and  ordiuuncea  made  therefor. 
PoLiCT  or  InsOkanok.    The  instrument  whereby  inBorance  is  m&de  agednat 

perils  of  the  sea,  or  fire,  or  accident,  or  on  life. 
Poll.     An  old  word  aignifjdng  head;    thus  a  poll-tax  is  that  imposed  apon 

the  people,  at  so  mncb  a  head,  equally. 
PossE<»MiTATDs.    This  means  the  power  of  the  county.    A  sherifC  or  other 

peace  officer  has  a  right  to  call  every  male  person  in  the  eonnty  to  his  aid, 

for  the  pnrpoee  of  preservlDg  the  pnbUe  peace,  excepting  only  those  ton 

inflTm  of  body  or  mind  to  assist. 
Post.     After.     An  Instmnient  is  post-dated  if  it  has  a  date  anbaeqnent  to 

that  at  which  it  ia  actually  made. 
PoST-KAKSe.     Are  received  in  law  as  evidence  of  the  fact  and  the  time  of  a 

letter  paasiug  through  the  post-office. 
Pound.    The  place  which  is  inclosed  by  public  authority,  where  stray  ani- 
mals may  be  placed,  until  reclaimed  according  to  taw. 
,  PUOEPT.     In  law,  means  a  writ  directed  to  some  officer,  commanding  him 

to  do  something. 
PnEHiuu.    In  the  law  of  insnrance,  is  the  consideration  paid  or  prmnised, 

for  the  insurance. 
Pkxsitwftion.    An  inference  of  the  law  from  certain  facts,  of  some  other 

fact  or  proposition. 
Priha  Facie.    Literally,  at  the  first  appearance.    Prima  /oHe  eridence  is 

that  which  is  sufficient  to  establish  a  fact,  nnlesa  it  be  rebutted  or  con- 

tra<1icted. 
PKiuooiNiTtme.    lie  right  of  primogeniture  gives  an  estate  to  the  eldest 

son  in  preference  to  the  other  children.    It  does  not  exist  in  the  United 

States. 
Fbincipal.    See  ehapter  on  Aomcr. 
Pbivatibk.     a  vessel  owned  by  private  individuals,  and  armed  by  them,  but 

authorized  by  a  belligerent  government  to  carry  on  maritime  war  against 

the  euemj'. 
Pbizb.     a  vessel  or  goods  of  an  enemy  taken  and  detained  at  sea,  by  the 

authority  of  a  belligerent  power,  to  be  scut  into  some  convenient  port  for 

adjudication. 
FzoCBSa.     The  method  which  the  law  uses  to  compel  compliance  with  the 

commands  of  a  court.     In  patent  law  this  word  signifies  the  art  or  the 

method  by  which  a  result  that  is  patented  is  produced. 
Pboctob.     Tn  courts  of  admiralty,  what  an  attorney  or  solicitor  ia  in  other 

PsoillBEiOBT  NoTK.     Bcc  chapter  on  "SortB  Ain>  Bnxs. 

PaoSEOunoK.    The  means  and  method  of  bringing  a  supposed  oriminal  to 

Justice  by  courts  of  law. 
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Pboiist.  The  act  of  a  sotarj  pablic,  made  on  the  diabonor  of  tiegotiftb1« 
paper,  hj  which  it  ia  declared  that  all  parties  to  the  paper  will  be  held 
responsible  to  the  holder  for  all  damages.  Also,  in  maritime  law,  a  state- 
ment bj  the  master  of  a  vessel,  duly  attested  b^  a  competent  peraoD,  in 
which  the  circumstances  of  a  vojage  or  an  accident  bj  which  the  ship  haa 
sustained  injury,  are  fnllj  described. 

FaoxT.  A  person  represeating  another  with  the  right  of  Totlng.  It  is  also 
used  as  the  name  of  the  iostmment  bj  which  a  person  Is  so  appointed  and 
authorized. 

FUTATITK.  Bunted  or  supposed  to  be.  The  word  is  most  commonly  applied 
to  the  father  of  an  megitimate  child. 


Quash.    To  overthrow,  dismiss,  or  annal  legal  proceedings. 

Quo  Wabrahto.  The  writ  or  process  by  which  the  government  Inqoires  by 
what  right  or  warrant  a  person  or  corporation  holds  an  office  or  a  right, 
for  the  purpose  of  dispossessing  him  of  it,  if  not  in  lawfnl  possession. 

QUOKUU.  The  number  of  persons  belonging  to  an  assonbly,  society,  or  other 
body  who  must  be  present  that  the  buuness  may  be  lawfully  transacted. 


IUtvioatioit.  Giving  force  to  a  contract  made  l>y  the  peraon  in  qnestioa 
but  not  now  in  force,  or  by  another  man  as  bis  agent. 

Rkai>  FsoPEB'nr.  Land  and  whatever  is  built  upon  or  growing  upon  the 
same,  whether  it  be  on  or  beneath  the  surface  or  above  the  surface. 

REOBIVEa.  tTsually  means  a  person  appointed  by  a  court  to  take  and  hold 
property  in  dispute,  or  the  property  of  a  bankrupt. 

Recoqnizance.  An  obligation  of  record  which  a  jMrson  enters  into  before 
a  court  or  officer  having  authority  to  receive  it,  with  a  condition  which  re- 
quires him  to  do  some  speci&d  act;  usually,  to  appear  in  court  at  a  cer. 
tain  time  or  on  a  certain  event. 

BBConpuEKT.  A  law  term,  recently  introdaoed  Into  practice,  and  meaning 
much  the  same  as  a  set-off  agwnst  or  a  rednction  from  the  claim  of  a 
plaintiff. 

Bepebence.     See  chapter  on  Akbitbation. 

Rbuaihdeb.  When  a  grant  or  will  creates  ft  particular  estate  in  one  person, 
which  will  cease  on  a  certain  event,  and  than  gives  the  estate  over  to  an- 
other, this  latter  part  of  the  estate  is  called  the  remainder.  It  may  be 
contingent,  when  the  event  may  never  take  place;  or  vested,  when  the 
remainder-man  acquires  an  immediate  interest  in  the  estate,  although  It  is 
to  be  enjoyed  only  when  the  event  happens. 

Rent.    See  chapter  on  Liask. 

Bepletih.  That  form  of  action  by  which  a  plaintiff  seeks  to  recover  the 
possession  of  personal  chattels  which  have  been  taken  from  him  unlaw- 
■      fully. 

Bbprievk.  The  withdrawing  of  a  sentence  of  a  criminal,  which  delays  ex- 
ecution for  a  certain  time. 


^d  by  Google 


QL068ABY.  921 

BiBOI&SiOK.  The  snniilliiig  or  diflaoliitioii  of  eontracts  tiy  matiuU  consent, 
or  bj  one  party  because  of  the  breaeb  of  the  contract  bj  the  other. 

Kesotb.  a  forcible  deliverance  of  a  piisoner  from  the  costodj  of  the  law 
by  a  third  perMn. 

Bebiditabt  Clause.  That  part  of  the  will  hj  which  all  of  the  property  is 
difipOBed  of  which  remains  after  BatiBfying  deviBeH  and  bequests^  Beeid- 
uftry  legacy  is  the  Temainder  of  the  property  after  specific  bequests  or 


BxsPONDKHT.    In  equity  law,  the  person  who  answeis  to  a  bill  or  complaint. 

.Bttaines.  UsnaUy  means  the  fee  by  which  a  cVent  engages  an  attomey-at- 
law  to  do  certain  bosiuess  for  lam. 

Betolt,  The  endeavor  of  one  or  more  of  the  crew  of  a  vessel  to  overthrow 
the  legitimate  authority  of  those  in  command. 

Bight.     Means,  in  law,  a  claim  which  is  founded  npon  law  and  fact. 

BiOT.  A  disturbance  of  the  peace,  by  three  or  more  persons  conspiring  to 
raise  a  tumult,  or  do  some  wrong  thing,  in  a  violent  and  turbulent  manner. 

RiPAKiAK  Pkopbiktobs.  Those  who  own  the  laud  upon  the  shore  or  bound- 
ary of  the  sea,  or  a  lalw  or  a  watercourse.  Generally  a  liparlaD  pro- 
prietor owns  the  bed  of  the  river  adjoining  his  land,  as  far  as  the  thread 
or  central  line  of  the  stream. 

ItOBSmT.  The  fordble  and  wrongful  taking  from  the  person  of  another  of 
goods  or  money,  and  patting  bim  in  fear.  Threats  may  be  violence  aongh 
to  make  the  ofCenee  robbery. 


EUlk.    See  chapter  on  Sales  or  Pxbsokal  Pbopbbtt. 

Salvaob.    Property  saved  from  a  peril  of  the  sea;    or  compensation  given 

by  an  admiralty  court  for  service  rendered  in  saving  it 
SoKiLU    In  law,  is  a  mark  used  in  the  place  of  a  seal;    sometimes  spelled 

Seal.     An  impression  upon  any  impressible  substaneea  as  wax;    or  a  piece 

of  paper  pasted  on  with  intent  to  make  a  seal  of  it. 
8eabch-WABEA>it.     This   is  addressed   to   an   officer,   and   requires  him   to 

search  a  bonse  or  place  therein  specified,  for  property  alleged  to  have  been 

6e&wokth]hess.  The  fitness  of  a  vessel  in  all  respects  of  materials,  equip- 
ment, and  eonstmction,  for  the  service  in  which  it  is  employed. 

Bbdition.  Means,  in  erindnal  law,  the  raising  of  disturbances  or  commo- 
tions in  the  State. 

Sbisik.    Posseosioa  of  land  by  one  who  claims  a  freehold  interest  therein. 

Sebvieht,  In  the  law  of  easements,  if  a  certain  estate  has  a  right  over  or 
against  another  estate,  as  a  right  ef  drainage  through  it,  the  estate  to 
which  the  right  is  attached  is  dominant,  and  the  estate  against  which  the 
right  operates  is  (ervient. 

Srr-orr.  A  demand  by  a  defendant,  against  a  plaintiff,  by  which  he  seeks 
to  reduce  or  destroy  his  claim. 

Sign  or  SiGNATnaa.  The  writing  of  a  man's  name,  as  a  rign  or  token  that 
he  aasenti  to  the  instnunent,  or  that  it  is  his. 
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Slahdrr.    False,  defainatOTj  irorils  spoken  of  snother. 

SouciTOB.    Means,  in  chftDcerj'  eoorts,  what  an  attorn^'  does  in  otber 

Specialty.  A  nriting  geaJed  and  delivered,  wherein  an  agreement  or  oUi- 
gatioD  is  stated. 

Srscsric  Peu^kmancb.  The  fulfilment  or  performance  of  a  contract  bj 
the  part;  bound  to  perform  it.  This  a  court  of  equity  will  compel,  if 
BUdlcieDt  reasons  be  shown. 

SpEciFicAiiOH.  la  patent  law,  a  specific  and  detailed  aeeoont  of  the  inien* 
tion  to  be  patent  e<l. 

Statute.     A  law  enacted  by  a  legislative  power. 

Stoppaok  in  TuANslTU.     See  chapter  on  Balis. 

SnBOBHATIOH'  or  Pekjuey.  The  indncing  or  procuring  a  person  to  commit 
legal  perjury. 

SUBPCENA.  A  writ  or  process  soramoniiig  a  person  to  appear  and  give  teati- 
mouy,  or  to  submit  himself  to  what  the  court  may  order. 

aorrKAOE.    The  act  of  voting;  the  vote  itaelf. 

Suit.    Synonymous  with  action  at  law. 

Sunday.  The  first  day  of  the  week.  The  legal  name  of  this  day  in  gome 
States  Ib  the  Lord's  day.  Generally  it  begins  at  twelve  o'clock  on  the 
night  between  Saturday  and  Sunday,  and  cotttinnea  twenty-four  honrs.  In 
some  of  the  New  England  States  it  formerly  began  at  annsetting  on  Sat- 
urday, and  ended  at  sunsetting  on  Sunday. 

SUBETY.     See  chapter  on  Qdasanty. 

SuBBOQATE.  A  term  used  in  some  States  to  denote  tbe  officer  in  other  Btatea 
called  judge  of  probate  or  ordinary. 


Tenancy  in  Cohiion.  An  ownership  in  land,  by  two  or  more  persons,  called 
teuante  in  common,  each  owning  an  undivided  part  of  the  whole,  which 
on  his  death  passes  to  his  heirs  or  devisees. 

Tenant.    See  chapter  on  Lkabbs. 

Tbndeb.  a  legal  tender  is  that  which  the  law  of  a  State  mak«  competent 
to  be  paid  as  money,  and  with  the  effect  of  money.  Also  aa  oflFer  to 
make  payment  or  deliver  something  in  pursuance  of  some  contract  or  obli- 
gation. 

Tenube.     The  manner  in  which  or  by  which  a  man  holds  an  estate  in  lands. 

Testauent.  Another  name  for  a  will  The  testator  is  one  who  has  made 
a  will. 

TiTLX-bEEDS.    Deeds  which  are  evidences  of  the  title  of  him  who  owns  an 

ToET.     A  private  wrong  or  injury  other  than  the  breach  of  a  contract. 

Tbade-kaeks.  a  mark  which  a  tradesman  pnts  upon  goods  that  he  has 
manufactured,  by  way  of  symbol,  emblem,  or  sign  that  they  were  made 
by  him  or  for  him,  and  that  he  claims  an  exclusive  right  to  sell  them.  See 
chapter  on  T&A]>E-MAitK:s. 

Tbegpass.  Any  wrongful  act  of  one  person  whereby  another  person  is  in- 
jured. 
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Tbust.  Is,  in  law,  ft  right  or  a  property  which  one  pirson  holds  for  the 
beaeSt  of  another.  The  person  holding  it  is  called  the  trustee,  and  he  for 
whose  benefit  it  is  held  is  called  the  certui  que  trust,  or,  better,  the  bene- 

Tbdstee  Pbocess.  a  process  tsj  which  goods  or  credits  of  a  debtor  in  tho 
bands  of  a  third  person  may  be  reached  by  an  attaching  creditor ;  it  is 
similar  to  'the  garnishee  process.    See  chapter  on  Bzootzby  or  Dkbts. 


Vbub^.    Sea  chapter  on  ItmaaST  ahd  Usukt. 


ViOAfiOND,  or  Vaorant.    One  who  wanders  aboat  idly,  and  with  no  home, 

and  begs,  and  will  not  work. 
Vebdict.    The  unanimous  decision  made  by  a  jury  and  announced  to  the 

VonCHZB.     The  written  evidence  of  the  truth  of  entries  or  chafes. 


WAimt,    The  abandonment  of  a  right,  or  a  refusal  to  accept  It. 

Wabd,    See  chapter  on  OuAaDiAN  and  Wabd. 

Wabbanty.    See  chapter  on  Salis. 

Wat.  a  right  of  way  ii  the  privilege  which  eome  person,  or  a  certain  de- 
scription of  persons,  have  of  going  over  another  man's  land. 

Will.    See  chapter  on  Wuxb. 

WlTNSBS.  One  who  testifies  in  court  under  oath  or  affirmation  to  what  he 
knows.  Also  one  who  signs  his  name  to  an  ioatrumerit,  in  evidance  that 
it  was  executed  in  his  presence;  he  is  then  called  an  attesting  or  sub- 
scribing  witness. 

Wkick.  Commonly  used  as  meaning  a  vessel  that  is  cast  away.  In  mari- 
time law,  rt  means  the  vessel  or  goods  east  away  on  land  by  the  sea,  or 
found  at  low  water,  between  high  and  low  water  mark. 

WbiT.  a  written  precept  issued  by  a  competent  court  in  the  name  of  the 
State,  commanding  the  person  or  officer  to  whom  it  is  addressed  to  do 
what  is  required  therein.  It  is  uaually  attested  by  a  judge,  and  counter- 
signed  by  the  clerk  of  bis  court. 
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b7    the    courti ;     mlatakei   of    lav 

cannot  be,  39. 
what  a  legal  araent  ie,  10. 
oEtera  made  on  time,  41. 
a  bargain  made  br  correapoDdenoe,  42. 
vhat  erldonce  majr  be  recatrcd  In  rel- 

erenc*  to  a  vrltten  coDtract,  4S. 
ol  ciutom.  or  usage,  4G. 
to  do  work,  when  broken  br  promlior, 

without  good  cause,  he  eannot  re- 

rulea  for  determlBlng,  whah  original 
agreement  haa  been  aomewbat  de- 
parted from,  TS. 

when  mar  be  and  whan  It  ahould  be 
made  without  aeal,  TT. 

whan  under  seal,  and  ao  lonsed  that 
It  become!  an  indenture,  TT. 

when  br  one  ool/,  without  aeal.  It  l> 
a  Blmplo  promlae,  TT. 

whan  br  one  onlr,  under  aeal.  It  be- 
to  be  performed  within  a  rear,  when 
not  affected  br  the  statute  of  (rauda, 
lie. 

form,  and  aablact-matter  of,  118. 

It  name  be  printed  to,  mar  be  ■nlll- 
clent  ilgnature,  118. 

whan  It  should  be  written  and  algned 
br  both  parties,  4T. 

not  controlled  br  oral  teatlmonr,  ex- 
cept In  case  of  fraud,  47. 

tor  Bale  ot  lands,  should  alwara  state 
coTenanti  contemplated,  GT. 

for  arbltratloB,  not  binding  on  anr, 
linJeas  all  bave  entered  Into  It,  72. 
Ai.tBtMA,  law  as  to  rights  ot  married 
women  In,  IG. 

days  of  grace  and  legal  bolldara  Id. 


forma  and  reQulrementa  of  deeds  and 

acknowladgments  !n,  4*9. 
form  of  mortgage  In,  BZO. 
abatract    of    law    tor    foreclosuro    ot 

mortgaga  In,  687. 
chattel  mortgages  regulated,  041. 
abstract  of  laws  relating  to  collectlou 

and  recovery  ot  debts  In,  67S. 


Auuaiu,  abstract  of  law  of  mecbuUc'a 

lien  m,  a7G. 

number  ot  wltneessa  to  wills  In,  783. 

workmen's  compensation  laws  In.  SB9. 

Alaska,   law  as  to  right*  of  married 

women  In,  16. 

dara  of  grace  and  legal  holldars  in. 


22T, 

■tatute  ot  limitations  In.  2TG. 

naurr  laws  ot,  804. 

tonne  and  requlrementa  of  deed*  and 
acknowledgment*  In,  4C0. 

form  ot  mortgage  In,  G20. 

abetract.  of  law  lor  foreclosure  ot 
mortgage  In',  GST. 

chattel  mortgagee  regulated,  B41. 

abatract  of  law*  relating  to  collocUou 
and  recorerr  of  debts  In,  fl7e. 

abatract  ot  law  ot  mechanic's  Hen  in, 
T43. 

number  of  witnesses  to  wills  In.  783. 

workmen's  compensatloo  law*  In.  86». 
AUBHATioH.  In  the  law  ot  Inanranca. 
wbat  Is  considered  such  as  to  ter- 
minate the  Insured's  Interest.  40e. 

consent  of  Insurer  sbonld  be  obtained 

to.  40  H. 
ot  poller,  406. 
Allowahce,  In  the  law  ot  Insurance,  at 

new  tor  old,  38T. 

ot    poller    of    Insurance, 


ArWJCATiOK.  for  Inau 


mar  ba  let  aside  br  either  party. 

before  award  made,  242. 
ABBrrVATiON,  li  favored  br  law,  23EI, 
AJtizoHA,    law  as  to  rights   of   married 


227. 

statute  ot  llmltatlonB  In,  278. 

usury  laws  of,  S04. 

forms  and  requirements  of  deeds  ai 

acknowledgmenla  In.  4G0. 
form  of  mortgage  In,  G20. 
abstract   of    law    for   torocloauro   i 

mortgage  In,  G87. 
chattel  mortgagea  regulated,  041. 
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abatrkct  ot  la*  ol 


D  In, 


numbar  ol  wltneuH  to  villi  Id,  784. 

vorknfcD'B  compenratloD  lawm  In,  S 

ABKAHUB,  Uir  as  to  rlsbta  ol  marrlwl 

wamcD  Id,  IS. 

dara  ot  KT*>c«  and  legal  liolld>7*  In, 

1S>. 


22T. 
■tatQts  ot  llnltatloD*  In,  276. 
aaniT  lawi  ot,  301. 
forma  and  requlrementa  of  deed*  and 

acknavledsments  in,  4SI. 
torn  of  mortcoss  In,  fiZl. 
sbatract    at    lam    Cor   torecloiure  of 

morUageB  In,  SS7. 
cbattel  mortsagCB  regulated,  6*1. 
abatract  ot  !■«■  relating  to  collection 

and  recOTCTT  ol  debts  In,  878. 
abatractol  lawa  ol  mecliBiilG'a  Usn  in. 

744. 


AWAXD.  wben  tnllr  made,  none  ot  the 

pattiM  b>Te  turtbeT  control,  244. 
BhDUld  be  mmiica  up  and  dcllTorod  to 

all  tba  partUB,  Z4S. 
muat  be  reaaanable,  Z41. 
moat  be  Snal  and  conclualTe,  341. 
no  eaiieclal  torm  ol,  neceuarr.  242. 
tlie  dlrectloDB  In  BubmUslcn  of,  muat 

be  atrtctl)'  followed,  242. 
■•t  aalde,  If  "procured  by  cormpUon 

or  undue  msana,"  243. 
aet  ailde,  it  tbe  arbitrator  haa  made  a 

material   mialake   of   law   or    tact, 


en,  SI6. 

abatract  ot  tbe  laws  ot  all  the  Statea 
roapecUog,  S70. 
AUTICUtB  of  ahipplOK,  S44. 
AsBiaNUSHT,  deDnitlon  Ol,  88. 
of  poller  of  iniu ranee,  8G8. 
of  poller,  aTolds  It,  wben,  40fl. 
ot  poller,  abould  be  made  on  It,  411. 
■Iwaja   best  to   secure  tbe  Insurance 

ot  poller,  wbat  constitute!,  in  life  In- 

AiucBMiNT. — Sea  Ricovni  or  Dbbtb, 
STS. 
abatract  of  tbe  laws  ot  all  tbe  Statea 
reapactlng,  67B. 
AiiTHOBiTr,     extent     and     daration    Of 
agent's.  182. 
execatioa    at,   muat   be   conformed   to 

wltb  strtetnen,  18S. 
of  iblp -master,  S38. 
Aim>U0Bli.aS,  rifhts  and  duties  of  own- 
en.  839. 
Atxiagb,  general.  834. 

wbat  la  not  Included  In,  385. 
ulJuBtment  ot,  3Bfl. 
adjustment  ot.  br  wbom  made,  wben, 
33T. 
Award,  easenllali  ot,  239. 
must  be  certain,  241. 
must  be  poulble.  241. 


243. 


BAoaAim,  earrler  liable  tor  reaaonabl* 

wbat  baa  been  beld  aa,  264-260. 
BAii.n,  may  Inmre  against  Are.  398. 
Bailuznt,  24  T. 

Bane  Biij,b.  are  promisaorr  notea  of  B 
bank,  parable  to  bearer,  141. 

a  good  tender,  unleaa  oUected  to  at 


tbe  bank,  it  Is  a  fraud,  143. 
■unallr  parable  to  bearer,  143. 
is  not  parment  till  cssbed,  148. 
countermanded   br   death  ot   drawer. 


Is  lU  own 


BANKairPTCT  Laws,  Jurladlction  la 
Tested  In  tbe  district  courts  of  tbe 
United  Sutea,  760. 

proceedings  may  be  roluntary  or  In- 
Toluntarr.  761. 

anr  person  or  corporation,  eicept  mu- 
nicipal, railroad,  Inaurancg  or 
banking  corporation,  mar  His  Tol- 
UDtary  petition  and  be  adjudged 
bankrupt,  781. 

a  partnerablp  mar  be  adjudged  a. 
bankrupt  762. 

iDToluDtarr  petition  mar  be  Sled  at 
anr  time,  etc.,  782. 

debtor  mar  contest  allegatloDB  mad* 
in  peUtlon  notice,  782. 

directions  tor  filing  prootg  ot  olalm, 
etc.,  763. 

trustee  is  olDcial  administrator  of  tba 
bankrupt's  estate,  784. 
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BANKKrFTCt  I>&wi,  bstara  parmmt  at 
knr  dMdcDd  ta  crcdKore,  taiei  dua 
IlDlted  Bute*,  State,  Cauntr  ar 
mnnlclpalltr  must  be  i«ld,  TdB. 

prlorltr  In  aetUliiS  dabu,  TSC. 

when  terms  ol  compadtlen  ii»r  be 
oflered,  7SS. 

appUeatloii  ler  compoiltlaa,  T6S. 

«hen  bankrupt  m«r  applr  for  dla- 
Gliarie,  TBS. 

a  dlBcbarge  releaeei  bankrupt  Irom 
all  prorable  dabta  vltli  certain  ei- 
ceptlana,  TflT. 

ToluntuT  Mslgnmeata,  TST. 


Bakkb,  receive  D)ore  than  lagal  Intereat. 

SOI. 
BiJtauH,  naked,  la  when  no  ooBBldera- 
tk>n  la  given,  TO. 
tor  real  prapertjr,  void  when  oral,  444. 
BA»ATnT,  bow  detlDed,  376. 

bow  provided   agalnit   In  the  pallc;, 
ST6. 
Bu.1.  or  Ladimo,  caBeatlals  ot,  SZG-SZS. 
■Umad  bf  maater  ot  ship,  32E. 
STideace  against  Bhlp-onera,  S£G. 
baw  given  In  case  at  charter  partlea, 


par  a 


B,  14B. 


whet  la  meant  br  forelcn,  IBG. 

loea  at,  no  eicuse  far  not  protesting 

it,  lEG. 
notarial  seal,  evidence  at  dlsbanor  ot 
reign,  IGS. 


paid  at  n 


urlt)'  c 


tlable,  163. 
portion  ot,  canoat  be  tran^terred,  163. 
mar    be   trsasterred    bj    endonennnt 
ot    executor,    atter   death    cC    the 
holder,  163. 
o(  sale  of  veuel,  348, 
of  eichaDge,  la  what,  133. 
dltterenca  between  parties  to  promis- 
aOTj  note  and  partlea  to,  136. 
Blockade,  what  It  Is,  and  law  ot.  3TT. 

when  it  mar  be  mn.  STT. 
BojkRDESS  and  gueets  at  hotels,  dlstlDC- 

tk>n  between.  26S. 
DoHD,  eaaeatiala  ot.  TT. 

condition  ot.  TT. 
Bond  of  bottomrr.  3Z£-3Z3. 

of  reiipondeDtla,  br  whom  given.  341. 
ot  respondentia,  applies  to  what,  341. 
Bottom  BY,  contract  or,  S  22-323. 
bond  or,  32Z-3Z3. 
pledge,  wben  juxtlfied,  340. 
BfOKiBB.  have  geoeratir  no  Bathorltr  to 
receive  payment,  192. 


BDetmas  Law,  In  genaral.  la  chap.  II,  6. 

Bursa,  acqulree  the  right  to  consider  fto 
Bale  *a  mado,  It  the  aeller  neglecta 
or  rettuea  to  deliver  the  gpoda  In 


C. 

Cautobhu,  law  u  to  right!  Of  married 

women  In,  16.  [169. 

days  at  grace  and   legal  hollda)^  ID, 

abitract  at  laws  relaUng  to  UabllttlM. 

stockholders  and  directors  In,  238. 

statute  at  limlUUona  Id,  ZIT. 


forms  and  requlrementa  ot  de 

acknowledgmsnta  in,  4BZ. 
form  ot  mortcage  Id,  G22. 
abetract  of   laws   tor   t 

mortgages  In,  G8T. 
chattel  mortgagea  regalatcd,  642. 
abatract  of  laws  reiallug  to  collection 


a  Id,  t 


abatract  ot  laws  ot 

number  ot  witnesses  to  wills  In,  184. 

workmen's  compensation  lawa  In,  860. 

CANADa.  Dominion  or,  law  as  to  rights 

at  married  women  in.  3T, 
nsurr  laws  ot.  304. 
tornn  and  requiremeDts  at  deeds  and 

acknowledgments  In,  R08. 

Caftdbe,  bow  atlectlDg  insurers,  3TG. 
CaboO,  a  part  Dt  the.  when  legal,  mar 
be  Insured,  3 S3, 
when  sold,  or  pledged  br  master,  311. 
Ijr  tor  goods  deliv- 


er^ to  talm, 
Is    liable 


nlr   (or 


),  llebUltr  ot,  ZBO. 

gratuitous  bailee,  2G0. 

!,    liable    for    gross   segllgeoce. 


ot,  261. 

and,  2G1. 
common,  wbc 
2G2. 


Id  responsibilities 
I  twtween  private 
liargesble  as,  26 1- 


common.  obligation  of,  ZG4-ZGS. 

common,  cannot  refuse  goods  vltbant 

good  cause.  2G4. 
common.  Is  bound  to  receive  goods  In 

a   snltable    war.    and    at   suitable 

times  and  places.  2B4. 
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CAixiss,   comman.  li  boaad  to  eomplr 
wltb  directions,  ZSi. 
ooDunon,  obllBStlon  u  ta  iwHcagen, 

eoDunon,  obllRatlan  ai  to  dellTenr  of 

goods,  2Se,  2B1. 
commoD,    Immediate    notice    miut   be 

glTen  when  not  dellTored  to  owner 

or  asent.  ZGT. 
cammon,  Hen  of.  dd  goode,  Zes. 
oommon,  liability  of,  2S9-Zai. 
comman,    liable    tor    low   bappenlnK 

ODder  biH  cbarge,  except  lor  act  of 

Ood  or  public  enem^,  ZflO. 
common,  llabl*  for  lou  by  fire,  2t(9. 
-   common.  leneral  principle*  at  asency 

applr  to,  2S0. 
common,   mar  be   llablo   berond   bl* 

o(  pBHongeni,  1b  onder  more  limited 

liability  tban  carrier  of  gooda,  2fll. 
common,   baa   a    rlgbt   to   modify   bis 

liability  by  barsala.  ZSZ. 
cammon.  notice  by.  If  reaaonable  and 

Juat.  lE  binding,  262. 
liability  of.  tor  goodi  carried  by  pai- 

■enserg,  2S4-ZBT. 
liable  tor  necessary  amo 

gage,  zet,  265. 
may  Insure  against  Are,  i 
CsABTBa.  power  oE  master  t 

COABTBB   PaBTT,    3B1. 

defined,  S30. 

no  particular  form  for,  S 


I   law   term. 


CBABTKBBB,  Of  sblp.  rigbta  ot,  SBO,  833. 
CHAmtL   Uoraioia,    abstract  ot   tbo 

laws  or  all  tbe  States  raapectlng. 

641. 

plained.  12. 
CHOBEB  IN  POBBBBSioK,  A  law  term, 

plained.  12. 
CLjuu,  for  contribution,  330. 

of  Iniured.  founded  on  interest.  ; 
inlng  of.  law  of,  and  r 


CoLLiBioH,  wbo  liable  for,  342, 
rules  In  regard  to,  349. 
a  peril  of  tbe  sea,  Sse. 
CoLOftiDO,  law  as  to  rtgbta  ot  married 
women  tn,  IT. 
days  of  grace  and  legal  holidays  In, 
ISS. 


■Utnta  of  limitations  in,  2TT. 


coumiDO.  usory  laws  of,  304. 

forms  and  requirements  ot  deeds  and 

acknowledBments  In,  4B3. 
torm  ot  mortgage  In.  CSS. 
abstract    of    laws    tor    foreclosure   ot 

mortgages  In,  587. 
cbattel  moitgaBH  regulated,  612. 
abstran  ot  laws  (elatlDg  to  collection 

and  recoTery  ot  debts  In.  631, 
abstract  of  laws  ot  meebanle's  lien  In, 

74  5. 
number  of  wltnesseB  to  willa  in,  784, 
workmen's  compensation  laws  In.  862. 
ComcOK  Cabbitb.    Sec  CAnmBR. 
CouuoN   imw.    aa    dlstlnguiabed    from 


regulate.  In  Con- 
Jurladlctlon    ot, 


CauuBKCR,   power 
g^eas,  315. 

C01IMIHCI«L     AQI 

CoupjtHiBB,  far  effectlBg  tire  Insurance, 
389. 
mutual,   compared   wltb,  lolnt   stock, 

338. 
usage  of  cacb  otber,  may  be  appealed 

lo  m  wbat  cases,  890. 
all  Insured,  become  meml>ers  In  mu- 
tual flre  Iterance,  389. 
CouFLUHCE.  with  terms  offered,  wben  It 
makes  a  contract,  40. 

COUrOOID      IHTRREBT.         Sefl      INTSBBST, 

389. 
CONCBAUISMT    and    tnisrepresentatloo, 
8S9. 
coDTene  of  representation,  402. 
elfect  of.  402. 
wben   would    operate   as   Iraud,   and 

avoid  tbs  policy,  402. 
tn  case  of  life  Insurance.  417-421. 
CoHDmoH,  of  a  bond,  77. 

on  wblch  application  for  Inanrance  la 

baaed,  3SZ. 
effect  ot.  In  deed,  443. 
CONnseioH.  ot  Judgment.  leS. 
CONHBcncni.  law  as  to  rigbts  ot  mar- 
days  ot  grace  and  legal  holidays  In. 


«ot 


1,  277. 


usury  laws  of,  304. 

forms  and  reqniremeats  ot  deeds  and 

■cknowledgmenta  In,  454. 
form  of  mortgage  In.  S2T. 
abstract  of  laws   tor   toreclosure  ot  - 


chattel  n 


I,  537. 

tee  regulated.  642. 
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CoHHBCTicuT,  ibitract  o(  I'm  nlatlns 
to  coUecUon  and  roonraiT  ol  dabU 
In,  682. 
nbalract  of  lava  o[ 
74  5. 


number  of  wltnea 


merelj  moral,   la  nal 

cloDtlr  legal.  T3. 
Illegal.  T3. 


0  wllla  In.  TM. 

in  lawa  In,  862. 

COKSiDBRAnoN,    requirsd   to  rapport  a 

promUa.  TO. 

exceptlone  to  tbe  rule  regulrlng  con- 

Blderetlaa  [or  a  pTomJae,  TO. 
■ulBclenc)'  ot.  71. 
what  U  a  anOlclBnt,  Tl'73. 
cannot  be  anything  by  which  the  pub- 
lic IntereatB  are  banned,  72. 
one  promiae  la  BUlIlclent,  lor  anotbar, 
TZ. 


In  la«  a  auA- 


Implled  by  seal,  78. 

need  not  be  aJleiad  In  a  bond,  78. 

seed  not  be  eipreaaed '  in  atreement. 


*hat  It  may  be,  valuable,  legal,  • 

moral,  147. 
none  BUlBclent  when  itlecal,  147. 
mar  be   Illegal,   In  bov  many  mj 


Cohbiunkr,  may  aaalsn  bill  of  lading, 

3ZB. 
cannot  abandon  gooda  tor  Itelght  eo 

long  aa   they  remain  "In  apecle," 

328. 
mar  Insure  agalnat  fire,  398. 
may  corer  In  one  policy,  la  hia  own 

name,  gooda  of  Tarloua  coDalsnore, 

ses. 

not  bound  to  Insure,  bnt  may  In  bia 

dlscrotlon,  398. 
COHBTBDfmoK,  Of  atatota  of  llmltMlons, 

270. 
CONSULB,  Jurisdiction  of,  over  seamen. 


raid  for  Illegality  or  fraud,  S6. 


of  the  court  determlnea  kll  que«- 
ons  as  to  remedy  on  a,  145. 
DsDry,  wholly  void,  288. 


CoNT»*CT,  foreign  tor  u«ury,  valid  ererT- 

wbere  but  in  the  States  where  ault 

la  brought,  may  be  enforced  tb«re, 

300. 

law  ot  place  ot,  governa  conatructlOD 

ot,  811. 
Talld    where   made,    valid    elaewhere. 


la  made  when,  all. 
is  made  where,  311. 
BB  iDliuenced  by  lav  c 

313. 


place,  all. 


of  bottomry,  322-S23. 

of  affreightment,  li  entire.  826. 

at  charter  party,  bow  dlMOlvad,  388. 

of  insurance,  3Be. 

of  Insurance,  when  complete,  390. 

ot  insurance  moat  be  strictly  regard' 

ed,  380. 
general  prbiciplea  ot  oonatraction  of, 

798. 
some  general  rules  of  coDetmetion  of, 

788. 
CoxniBcnoN,    claim    for,    daring   «m- 
.  bargo  or  capture,  836. 
bow  made,  336. 
tor  ibip-s  repairs,  33S. 
CoHTXTANCEH,  ot  ships,  recorded,  SIS. 
by   one    Insured,    when   treated    aa   a 

mortgage,  403. 

COPTBIOHTB,' law  ot,  867. 

what  may  be  the  subject  ot,  337. 
bow  copyrights  may  be  Dbtaiiied,  368. 
period  of  time  for  which  they  secure 

the  rigbt  670. 
punlshmeat  tor  Infringement  of  copy- 
right, 670. 
agreement  respecttng  copyrights  and 
publlablng,  STl. 
CovMifANTB,  at  Bpsclal  or  general  war- 
ranty,  aboutd   be  stated   In  agree- 
ment for  sals  of  lauds,  B7. 
of  warranty,  In  dead,  141,  442. 
COTBBTDBK,  'a    law-tcrm,    means    mai^ 

CnnDnvxa,  partnersblp,  cannot  attach 
private  property  till  private  credl- 
tore  are  eatiiBed,  312. 


have  an  Insurable  Interest  In  the  life 
of  their  debtor,  413. 
CCSTOU,  of  merchants.  Its  force  and  ef- 
fect. 28. 

not  valid  If  Illegal,  «. 

baa  no  force  when  contract  made  ez- 
preaily  to  the  contrary,  47. 


.,oogic 


8T0H  OT  naats,  mada  iu«  of  Id  con- 
■truing  tbe  me>ii!iis  uid  affect  of  a 
contract,  and  of  the  worda  oaed, 
4G,  47. 
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